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DIGEST  OF  THE  LAW  OF  EVIDENCE 

AT  NISI  PRIUS. 


PART    II-{coniinued). 
ACTIONS  FOE  WEONGS,  INDEPENDENT  OF  CONTEACT. 


ACTION  FOE  NUISANCE. 

Ujtdeb  this  head  are  inserted  cases,  wliich  apply  to  nuisances  in  general, 
aa  affecting  real  property. 

Where  me  nuisance  is  a  public  one,  so  as  to  be  an  indictable  offence,  an 
indictment  or  information  is  the  proper  remedy,  and  an  action  will  not 
fie  at  the  suit  of  a  private  person;  Bickety,  Metropolitan  By.  Co,,  L.  B., 
2  H.  L.  175;  Winterbcttom  y.  Derby,  Ld.,  L.  B.,  2  £x.  316;  unless  he  has 
sustained  special  damage  by  such  nuisance,  beyond  that  sustained  by 
other  persons.  S.  C. ;  Iveson  y.  Moore,  1  Ld.  Kaym.  486 ;  Benjamin  y. 
Storr,  Li.  E,  9  C.  P.  400;  and  see  BeckeU  y.  Midland  By,  Co,,  L.  E,  3 
C.  P.  82 ;  M'CaHhy  y.  Metro]^.  Board  of  Works,  L.  R.,  7  H.  L.  243.  See 
farther,  pott,  p.  789.  Ab  to  mformation  by  Att.-Q«n.  to  restrain  a  nui- 
sance, see  AU,'Oen,  y.  Shrewsbury  Bridge  Co,,  21  Ch.  D.  752,  and  cases 
there  cited. 

For  the  reason  aboye  mentioned,  a  private  person  cannot,  of  his  own 
authority,  abate  a  public  nuisance,  e,g.,  an  obstruction  to  a  highway, 
unless  it  does  him  a  special  injury,  and  then  only  so  far  as  is  necessary 
to  exercise  his  right  of  nassmg  along  the  highway.  Dimes  y.  Petley, 
15  Q.  B.  276;  19  L.  J.,  Q.  B.  449;  AmM  y.  Holbrook,  L.  B.,  8 
Q.  B.  96. 

The  plaintiff  may,  by  a  proper  defence,  be  put  to  prove  the  inducement, 
if  any ;  his  possessory  title ;  the  nuisance ;  and  the  damages. 

Proof  of  plaintiffs  title, — Injury  to  reversion,"^  11  the  plaintiff  is  in 
possession,  whether  as  owner  or  otherwise,  it  is  sufficient  to  prove,  as 
usually  alleged  in  the  statement  of  claim,  that  he  was  possess^  of  the 
premises  injured  by  the  nuisance.  If  the  nuisance  be  of  a  permanent 
nature,  or  injurious  to  the  reversion,  an  action  may  be  brought  by  tiie 
reversioner,  as  well  as  by  the  tenant  in  possession ;  each  being  entitled  to 
recover  for  his  respective  loss.  Bedingfield  v.  Onslow^  3  Lev.  209 ;  1  Wms. 
Saund.  322  e,  {Jc),  The  reversioner  may  sue,  where  the  injury  complained 
of  is  an  injury  to  his  right,  though  the  nuisance  is  capable  of  being  easily 
removed ;  as  the  obstruction  of  ught,  by  an  alteration  in  the  defendant's 

VOL.  II.  B 


722  Action  for  Nuisance. 

house ;  Jesser  y.  Qifford,  4  Burr.  2141 ;  Shadtoell  y.  ffutchineon,  M.  &  If. 
350 ;  or  by  a  wall  built  by  the  defendant.  Id,  y.  Id,^  2  B.  &  Ad.  97 ; 
Metropolitan  Association^  Ac.  y.  Fetch,  5  G.  B.,  N.  S.  287 ;  27  L.  J.,  C.  P. 
330.  And  the  ayerment,  **per  quod  the  plaintiff  was  injured  in  his  reyer- 
donary  estate/'  not  being  a  mere  inference  of  law,  must  be  proyed,  and, 
after  yerdict,  will  be  assumed  to  haye  been  proyed,  if  any  such  injury 
could  possibly  haye  been  caused  by  the  alleged  act.  KidgiU  y.  Moor,  9 
0.  B.  364 ;  19  L.  J.,  C.  P.  177.  The  action  Hes  by  the  reyersioner  against 
his  own  tenant,  and  eyen  although  the  injury  is  caused  by  an  act  done  in 
breach  of  an  egress  coyenant  by  the  defendant.  See  Action  for  Waste, 
ante,  p.  336.  Qjie  erection  of  a  roof,  which  throws  rain-water  in  the  yard 
of  the  plaintifTs  tenant,  is  a  ground  of  action  to  the  plaintiff,  if  the  jury 
think  the  reyersion  is  [or  will  be]  damaged.  Tucker  y.  Newman,  11  Ad. 
&  E.  40.  But  no  action  lies  by  the  lessor  against  a  stranger,  for  a  mere 
transient  trespass,  thoi^h  it  he  in  assertion  of  a  claim  of  right  of  way, 
&c. ;  such  an  act  not  being  injurious  to  the  reyersion.    Boater  y.  Taylor, 

4  B.  &  Ad.  72 ;  see,  howeyer,  the  judgment  in  Dobson  y.  Blackmore,  9 
Q.  B.  991,  where  it  is  obseryed  by  the  court  that,  eyen  an  act,  not  perma- 
nent, if  coupled  with  an  obyious  denial  of  right,  as  by  a  pubHo  notice, 
mi^ht  perhaps  be  actionable.  And  it  seems  that  where  the  plaintiff 
damis  a  right  of  way  for  his  tenants,  an  obstruction  of  the  exercise  of  the 
light,  coupled  with  a  denial  of  it,  is  actionable,  though  the  obstruction  be 
of  a  temporary  character,  as  by  locking  a  gate.  KidgiU  y.  Moor,  supra ; 
Bell  y.  Midland  By,  Co.,  10  0.  B.,  N.  S.  287 ;  30  L.  J.,  0.  P.  273.  But 
where  the  act  complained  of  cannot  injure  the  reyersion  (as  in  case  of 
a  noisy  occupant  of  the  next  premises),  it  ought  not  to  be  left  to  the  jury; 
Mumford  y.  Oxford,  <fec.  Ry.  Co.,  1  H.  &  N.  34 ;  26  L.  J.,  Ex.  265 ;  eyen 
although  the  selling  yalue  of  the  reyersion  is  thereby  temporarily  dimi- 
nished. Bust  y.  Victoriay  <fcc.  Dock  Co.^  36  Oh.  D.  113,  0.  A.  Nor  is  the 
reyersioner  in  such  case  entitied  to  an  injunction.  Cooper  y.  Crabtree,  20 
Oh.  D.  589,  0.  A.  See,  howeyer,  Bellamy  r.  Wells,  63  L.  T.,  N.  S.  634. 
Mich.  S.  1890,  Bomer,  J.  A  nuisance  occasioned  by  excessiye  smoke  from 
a  neighbour's  chimney,  is  not  generally  a  cause  of  action  for  the  reyer- 
sioner. Simpson  y.  Savage,  1  U.  B.,  N.  S.  347;  26  L.  J.,  0.  P.  50;  see 
also  MoU  y.  Shoolbred,  L.  &.,  20  Eq.  22. 

In  an  action  for  an  injury  to  the  reyersion,  the  tenant  holding  under  a 
written  agreement,  the  K.  B.  held  that  it  was  necessary  (where  the 
tenancy  was  denied)  to  produce  the  agreement.  Cotterill  y.  ffohby,  4  B. 
&  G.  465.    But  the  C.  P.  were  diyided  on  this  point  in  Strother  y.  Barr, 

5  Bing.  136.  See  further,  ante  ^.  2.  The  power  of  amending  the  claim 
and  coayerting  an  action  for  mjury  to  tne  reyersion  into  one  to  the 
possession,  and  e  converso,  makes  this  objection  less  likely  to  be  taken 
hereafter.  And,  according  to  later  cases,  the  payment  of  rent  to  the 
plaintiff  alone  is  eyidence  against  the  defendant  that  the  plaintiff  is  sole 
reyersioner.  Logan  y.  Hall,  4  0.  B.  598 ;  Daintry  y.  Brocklehurst,  3  Exch. 
207.  In  an  action  by  the  reyersioner,  a  trustee,  proof  that  the  cestui  que 
trust  let  the  premises  and  receiyed  rent  from  tne  tenant,  was  held  to 
support  an  alleged  occupation  by  the  tenant,  as  tenant  to  the  j^laintiff. 
Vallance  y.  Savage,  7  Bing.  595.  The  plaintiff  alleged  possession  of  a 
wharf,  and  a  nuisance  to  it  by  the  defendant :  plea,  not  possessed :  held, 
that  long  user  of  the  wharf  would  support  a  yerdict  for  the  plaintiff, 
though  me  defendant  showed  a  grant  to  a  lessee  (under  whom  the  plaintiff 
claimed)  of  the  use  of  the  land  for  a  certain  purpose  only.  Page  y. 
Hatchett,  8  Q.  B.  593.  Possession  of  A.  B.,  as  tenant  to  the  plaintiff,  is 
proyed  by  lowing  that  A.  B.  continues  legally  interested  as  tenant, 
though  he  has  giyen  up  actual  possession  to  the  defendant.  Hosking  y. 
Phillips,  3  Exch.  168.    Where  tiie  defendants,  coiporators,  had  erected  a 
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building  on  the  land  of  the  corporation,  which  obstructed  the  market  of 
L. ;  and  I/,  afterwards  demised  the  market  to  the  plaintiff ;  an  action  on 
the  case  wbb  held  to  He  for  the  plaintiff  against  the  defendants,  for 
continuing  the  nuisance.     Thompson  y.  Gibson,  7  M.  &  W.  456. 

Proof  of  the  nuisance,']  To  erect  anything  offensiye  so  near  the  house  of 
another  as  to  make  it  useless ;  as  a  swine-sty,  a  forge,  &c.,  is  actionable ; 
Com.  Dig.  Action  on  the  case  for  Nuisance  (A) ;  and  it  is  enough,  that  it 
renders  the  enjoyment  of  life  and  property  uncomfortable.    Per  Ld. 
MansBeld,  in  B.  v.  White,  1  Burr.  337 ;  Walter  v.  Selfe,  4  De  G.  &  Sm. 
315,  322,  323;  20  L.  J.,  Ch.  433,  435;  Fleming  v.  Hiek^,  11  Ap.  Oa.  686, 
691,  697.    It  is  a  nuisance  to  build  a  cornice  oyer  a  neighbour's  land; 
and  no  proof  of  damage  is  necessary.    Fay  y.  Prentice,  1  0.  B.  828  ;  see 
also  BaUishill  y.  Beed,  18  0.  B.  696 ;  25  L.  J.,  C.  P.  290.     So,  to  make 
an  artificial  heap  of  earth,  which  brings  damp  to  the  plaintiff's  premises, 
IB  a  nuisance,    ffurdman  y.  N.  E.  By,  Co,,  3  0.  &  D.  168,  G.  A.,  cited 
post,  p.  751.    Where,  indeed,  the  plaintiff  sued  the  defendant,  for  keeping 
nia  dogs  so  near  the  plaintiff's  house,  that  his  family  were  preyented  from 
Bleeping  at  night,  and  were  much  disturbed  during  the  day,  and  the  jury 
found  a  yerdidi  for  the  defendant,  though  no  eyidenoe  was  giyen  by  him ; 
the  court  refused  a  new  trial;  Street  y.  Tugwell,  2  Selw.  N.  P.,  13th  ed. 
1070 ;  and  this  has  been  sometimes  represented  as  an  authority,  that  to 
keep  a  kennel  close  to  a  neighbour's  house  is  not  in  law  a  nuisance. 
But  the  court  no  doubt  would  haye  upheld  a  yerdict  the  other  way,  if  the 
jury  had  found  it  to  be  a  nuisance ;  for  noise  may  be  a  nuisance  eyen  in 
a  legal  trade.    See  Elliotson  y.  Feetham,  2  N.  0.  134 ;  ScoU  y.  Firth,  4 
F.  &  F.  349 ;  Cfrump  y.  Lambert,  L.  B.,  3  Eq.  409.    And  a  stable,  next 
door  to  a  dwelling-house,  has  been  held  to  be  a  nuisance.    Ball  y.  Bay, 
L.  B.,  8  Ch.  467 ;  Broder  v.  Saillard,  2  Ch.  D.  692.     So  yards  for  cattle. 
Truman  y.  L.  Brighton,  <fcc.  By.  Co.,  25  Ch.  D.  423 :  reyersed  in  D.  P.  on 
the  ground  that  the  yards  were  made  under  statutory  authority.     11  Ap. 
Ca.  45,  vide  post,  p.  733.    So  a  stoye  put  up  by  a  hotel  keeper,  the  heat 
from  which  caus^  the  wine  cellar  of  the  adjoining  house  to  be  unfit  for 
storing  wine.    Beinhardt  y.  Meniasti,  42  Ch.  D.  685.    And  it  is  a  nuisance 
to  discharge  rockets,  so  as  to  fr^hten  away  game  on  the  plaintiff's  land 
adjoining.    Ibbotson  y.  Peat,  3  H.  &  C.  644 ;  34  L.  J.,  Ex.  118.    As  to 
nuisanoe  created  by  display  of  fireworks,  or  by  a  circus,  and  the  conse- 
quent collection  of  a  crowd  of  noisy  and  disorderly  people,  in  the  neigh- 
bourhood of  the  plaintiff's  house,  see  WcUker  y.  Brewster,  L.  B.,  5  Eq.  25  ; 
Inchbald  y.  Bobinson,  L.  B.,  4  Ch.  388,  and  Bellamy  y.  Wells,  ante,  p.  722. 
The  storage  of  dangerous  substances,  as  wood,  naphtha,  or  gunpowder, 
in  a  warehouse  in  a  town,  near  to  streets  and  dweUing-houses,  m  such 
large  quantities  as  to  endanger  life  and  property  therein,  if  it  chanced  to 
take  fire  ab  extra,  is  a  nuisance,  although  from  the  care  taken  no  accident 
has  happened.    B.  y.  Lister,  Dears.  &  Bell,  209 ;  26  L.  J.,  M.  C.  196.    As 
to  the  liability  of  the  defendant  for  placing  on  the  plaintiff's  land  sub- 
stances which  cause  injury  to  the  plamtifTs  cattle,  see  Wilson  y.  Newberry, 
li.  B.,  7  Q.  B.  31 ;  Firth  y.  Bowling  Iron  Co.,  3  C.  P.  D.  254;  Crowhurst 
V.  Amersham  Burial  Board,  4  Ex.  D.  5.     See  Giles  y.  Wa^lker,  24  Q.  B.  D. 
656,  and  other  cases  cited  ^m^,  p.  751. 

As  to  what  nuisance  is  of  so  permanent  a  nature  as  to  giye  a  reyer- 
sLoner  a  right  of  action,  vide  ante,  pp.  721,  722. 

A  public  nuisanoe  is  a  groimd  of  action  if  a  special  injury  also  bo 
all^ped  and  shown  by  the  plaintiff,  beyond  that  which  is  common  to  the 
pulmc  at  large:  vide  ante,  p.  721.  In  such  cases  the  priyate  injury  or 
oamage,  as  a  ground  of  a!ction»  appears  on  the  record.    Where  yitriol 
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works  were  establiahed  by  the  defendant,  which  were  complained  of  as 
injurious  to  the  plaintiff's  garden,  evidence  was  admitted  on  both  sides  ta 
show  the  effect  of  the  works  on  other  gardens  in  the  same  neighbourhood ; 
but  the  plaintiff's  counsel  was  not  allowed  to  ask  one  of  the  defendant's 
witnesses,  *' whether  he  knew  of  any  mone^  paid  by  the  defendant  to 
another  person  A.  for  alleged  damage  to  lus  ground  by  the  works;" 
although  he  had  stated,  on  his  examination,  that  he  knew  of  no  damage 
to  A.  by  them ;  for  the  inquiry  as  to  such  payment  is  collateral,  and  the 
answer  would  not  be  eyiaence,  either  to  prove  damage,  or  to  test  the 
veracity  of  the  witness.  Tennant  y.  Hamilton,  7  CI.  &  f*.  122.  AVliether 
an  act  done  is  a  nuisance  or  not,  depends  not  only  on  the  act  itself,  but 
on  the  surrounding  circumstances,  for  what  would  be  a  nuisance  in  one 
place  would  not  be  in  another.    Sturges  v.  Bridgman,  11  Ch.  D.  852,  0.  A. 

In  the  case  of  Walter  v.  Selfe,  supra,  Bruce,  V.-C,  granted  an  injunc- 
tion against  the  continuance  of  a  brick-damp  near  the  plaintiff's  house, 
although  it  was  shown  that  other  brick*  clamps  had  been  burning  in  the 
same  neighbourhood.  Where  any  act  is  daown  to  interfere  with  the 
comfort  of  an  individual,  so  as  to  come  within  the  legal  definition  of  a 
nuisance,  it  cannot  be  justified  by  the  finding  of  a  jury  that  it  is  done  in 
a  proper  and  convenient  place,  and  is  a  reasonable  use  by  the  defendant 
of  his  land  and  premises.  Bamford  v.  Tumley,  3  B.  &  S.  62;  31  L.  J., 
Q.  B.  286,  Ex.  Ch.,  overruling  Hole  v.  Barlow,  4  C.  B.,  N.  S.  334;  27 
L.  J.,  C.  P.  207.  Thus,  where  the  plaintiff  and  the  defendant  had  pur- 
chased adjoining  portions  of  some  land,  sold  for  building  purposes ;  the 
defendant,  in  order  to  obtain  bricks  to  build  upon  his  own  land,  erected  a 
temporary  dam^  of  bricks  within  180  yards  of  the  plaintiff's  house,  but 
on  mat  part  of  his  land  which  was  most  distant  from  the  plaintiff's  house ; 
the  action  was  held  to  lie.  Bamford  y,  Tumley,  supra.  The  question  for 
the  jury  is,  whether  burning  the  bricks  rendered  the  enjoyment  of  the 
plaintiff's  life  and  property  substantially  uncomfortable,  and  not  whether 
the  bricks  were  burnt  in  a  convenient  place.  Cavey  v.  Lidbetter,  13  C.  B., 
N.  S.  470;  32  L.  J.,  C.  P.  104.  In  the  case  of  WansUad  Local  Board  v. 
HUl,  13  C.  B.,  N.  S.  479;  32  L.  J.,  M.  C.  135,  Willes,  J.,  is  reported  to 
have  said  that  the  case  of  Bamford  v.  Turnley,  supra,  overrules  Hole  v. 
Barlow,  supra,  in  this  respect  only,  that  it  decides  that  it  is  not  in  every 
case  to  be  left  to  the  jury  to  say  whether  the  act  complained  of  was,  under 
the  circumstances,  done  in  a  reasonable  place,  and  was  a  reasonable  use 
of  the  land  of  the  person  who  did  it.  As  to  nuisance  created  by  erection 
of  a  new  kiln  near  plaintiff's  land,  see  Boreham  v.  Hall,  W.  N.  1870, 
p.  57,  H.  T.,  Stuart,  V.-C. 

There  is  a  difference  between  a  nuisance  which  produces  material  injury 
to  the  property,  and  one  which  is  productive  merely  of  sensible  personid 
discomfort ;  persons  must  sometimes  submit  to  the  latter,  in  order  that 
their  neighbours  may  carry  on  their  trades,  whereas,  if  the  nuisanoe 
caused  sensible  injury  to  the  value  of  adjacent  property,  it  would  be 
actionable.  Timnng  v.  8.  Helen's  Smelting  Co,,  11  H.  L.  C.  642 ;  35  L.  J., 
Q.  B.  66.  In  this  case,  the  vapours  from  the  defendant's  smelting  fur- 
naces, destroyed  the  shrubs  on  the  plaintiff's  grounds  adjacent,  and  it 
was  held  that  the  action  was  maintamable  on  Qie  above  principle.  See 
further,  Salvin  v.  jV^.  Brancepath  Coal  Co,,  L.  R.,  9  Ch.  705 ;  Shotts  Iron 
Co,  V.  Inglis,  7  Ap.  Ca.  518,  D.  P.  It  is  not  sufficient  that  the  vapours, 
&c.,  should  do  harm  to  some  particular  trade  in  the  neighbourhood,  if 
they  would  not  prejudicially  affect  any  ordinary  trade,  or  the  ordinary 
enjoyment  of  life.  Robinson  v.  Kilvert,  41  Ch.  D.  88,  C.  A.  If  smoke 
and  noise  materially  interfere  with  the  comfort  of  human  existence,  in  the 
plaintiff's  premises,  it  is  an  actionable  nuisance.     Crump  v.  Lambert, 
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L.  B.,  3  Eq.  409.  See  also  ScoU  y.  Firth,  4  F.  &  F.  349,  and  Walter  y. 
Sdfe,  anie,  p.  724.  But  for  sucli  tilings  as  merely  abridge  the  pleaeure  of 
the  plaintiff  in  the  enjoyment  of  his  property,  as  shutting  out  tfie  prospect 
from  his  windows,  an  action  will  not  lie.  AldretTa  case,  9  Bep.  68  b.  As 
to  when  a  quia  timet  will  lie,  vide  poet^  p.  732. 

If,  after  a  hishway  has  been  established,  anything  be  newl^r  made  so 
near  to  it  as  to  De  dangerous  to  those  using  the  highway,  this  will  be 
unlawful  and  a  nuisance.  Thus,  where  the  defendant's  house  and  area, 
which  were  newly  erected  and  incomplete,  adjoined  a  public  footway,  and 
the  plaintiff  was  mjured  by  falling  into  the  area,  while  passing  along  the 
way,  with  ordinary  care  in  the  night :  held  that  the  defendant  was  Imble, 
And  that  it  was  immaterial  that  the  party  injured  had  fallen  in  conse- 
quence of  his  accidentally  deyiating  from  the  path,  and  so  inadyertently 
becoming  a  trespasser.  Barnes  y.  Ward,  9  C.  B,  392 ;  19  L.  J.,  G.  P.  195 ; 
EadUy  y.  Tayl^,  L.  B.,  1  0.  P.  53.  If,  indeed,  the  area  had  been  dis- 
tant from  the  patii,  so  as  not  to  be  dangerous  to  passengers  using  it,  there 
would  haye  bc^n  no  liability.  Barnes  y.  Ward,  supra,  and  the  cases  there 
cited;  Coupland  y.  Hardingham,  3  Camp.  398;  Jarvis  y.  Dean,  3  Bing. 
447.  In  Hardcastle  y.  S.  Yorkshire,  &c.  By.  Co.,  4  H.  &  N.  67 ;  28  L.  J., 
£x.  139,  where  a  foot-passenger  missed  ms  way  along  a  public  path,  and 
strayed  into  a  reseryoir  made  by  the  defendants  near  to,  but  not  "  sub- 
stantially adjoining,"  the  path,  the  defendants  were  held  not  liable,  though 
the  jury  found  the  reseryoir  dangerous,  and  that  the  foot-passenger  had 
used  ordinary  care.  Accord.  Hounsell  y.  Smyth,  7  C.  B.,  N.  S.  731 ;  29 
L.  J.,  0.  P.  203;  and  Sinks  y.  S.  Yorkshire  By.,  &c.  Co.,  3  B.  &  S.  244 ; 
32  L.  J.,  Q.  B.  26.  The  defendant's  duty  is  to  guard  only  against  such 
accidents  as  may  reasonably  be  foreseen.  Fearson  y.  Cox,  2  C.  P.  D.  369, 
C.  A.  Where  A.  lawfully  diyerts  a  public  footpath,  he  must  take  steps  to 
protect  reasonably  careful  persons  from  injury  by  going  astray  at  the 
point  of  diyersion.  Hurst  y.  Taylor,  14  Q.  B.  D.  918.  In  Williams  y. 
Orouojtt,  4  B.  &  S.  149 ;  32  L.  J.,  Q.  B.  237,  the  occupier  of  mines  was 
held  liable  to  an  action,  at  the  suit  of  the  occupier  of  tne  soil  aboye,  for 
leaying  a  diaft  insufficiently  coyered,  so  that  a  horse  fell  in  and  was 
injured.  And  a  person,  who  affixes  to  his  house  a  lamp,  which  projects 
oyer  a  public  footway,  or  who  allows  it  to  remain  so  fixed,  is  liable  for 
any  injury  which  may  be  caused  to  a  passer-by  by  reason  of  its  non- 
rerair.     Tarry  y.  Ashton,  1  Q.  B.  D.  314. 

But  a  way  may  be  dedicated  to  the  public,  subject  to  the  inconyenienoe 
or  risk  arising  horn  its  peculiar  condition.  In  Fisher  y.  Frowse,  2  B.  &  S. 
771 ;  31  L.  J.,  Q.  B.  212,  the  defendant  was  occupier  of  a  house  adjoining 
the  public  street;  the  mouth  of  the  cellar  opened  into  the  street  by  a  trap- 
door, which  was  closed  at  night  by  a  flap,  which  slightly  projected  oyer 
the  footway;  the  plaintiff  feu  oyer  the  flap,  which,  as  far  back  as  memory 
went,  had  been  in  tiie  same  condition;  held,  that  there  was  no  eyidence  to 
go  to  the  jury.  The  principle  of  this  case  was  followed  in  Bobbins  y.  Jones, 
16  C.  B.,  N.  8.  221 ;  33  L.  J.,  C.  P.  1 ;  and  Mercer  y.  Woodffate  and  Arnold 
y.  Blaker,  dted  post,  p.  789.  So  persons  may  be  allowed  to  go  across 
dangerous  land,  at  then:  own  peril;  in  which  case  the  owner  is  not,  in  the 
absence  of  anything  in  the  nature  of  a  trap,  liable  for  any  injury  that 
fliay  happen  to  the  licensees  from  such  use  of  the  land.  Hounsell  y. 
Smyth,  supra \  Belch  y.  Smith,  infra;  Oautret  y.  Egerton,  L.  B.,  2  0.  P. 
371 ;  Castle  y.  Farker,  18  L.  T.,  N.  S.  364 ;  E.  T.  1868,  Ex.  See  also 
Fvay  y.  Hedges,  9  Q.  B.  D.  90.  Where  one  of  the  workmen  of  a  con- 
tractor, employed  in  a  dockyard,  was  hurt  by  unfonced  machinery  whilst 
erossing  the  yard,  which,  for  his  own  conyenience,  he  was  aUowed  to  do, 
this  was  hela  to  giye  no  light  of  action,  as  he  was  a  mere  licensee,  who 
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"had  only  the  zieht  not  to  be  treated  as  a  trespasser,  and  thd  danger  was 
open  and  visible.  Bolck  v.  Smith,  7  H.  &  W.  736;  31  L.  J.,  Ex.  201. 
Tne  court,  in  this  case,  intimated  that  the  decision  would  have  been 
otherwise  if  the  danger  had  been  in  the  nature  of  a  trap,  as  explained  in 
Corby  v.  Hill,  infra.  See  Smith  v.  L,  A  S.  Katherine's  Docks  Co.,  L.  K.,  3 
C.  P.  326,  post,  p.  755.  In  Sevmour  v.  Maddox,  16  Q.  B.  326 ;  20  L.  J., 
Q.  B.  327,  the  owner  of  a  i^eatre  was  held  not  liable  for  an  injury 
sustained  by  one  of  the  players,  who  fell  through  an  aperture  in  the  floor 
of  the  stage,  which  was  not  sufficiently  lighted.  In  Southcote  y.  Stanley, 
1  H.  &  N.  247;  25  L.  J.,  Ex.  339,  the  declaration  stated  that  the  plaintiff, 
a  visitor  at  the  defendant's  house,  had  been  injured  by  the  falling  of  a 
glass  door  through  the  negli^noe  of  the  def  endiant ;  it  was  held  that  the 
plaintiff  having  jtto  hoc  vice  become  an  inmate  of  the  defendant's  family, 
a  rule  similar  to  that  in  the  case  of  fellow-servants  {post,  p.  759)  applied, 
and  the  action  would  not  lie,  as  the  negligence  might  have  been  that  of 
the  defendant's  servant.  See  also  CoUis  v.  Selden,  L.  £.,  3  0.  P.  495. 
Where  the  plaintiff,  a  carman,  who  went  to  fetch  some  goods  from  the 
defendant's  house,  was  directed  by  the  defendant's  servant  to  ^  to  the 
counting-house,  in  going  along  a  dark  passa^  in  the  direction  mdicated, 
the  plaintiff  fell  down  a  staircase  and  was  injured ;  it  was  held  that  the 
defendant  was  not  liable,  on  the  ground  that  either  the  plaintiff  could 
see,  and  therefore  the  accident  arose  from  his  own  negligence,  or,  if  he 
could  not  see,  he  ought  not  to  have  proceeded  without  a  light.  Wilkinson 
V.  Fairrie,  1  H.  &  C.  633 ;  32  L.  J.,  Ex.  73. 

Where  the  obstruction  is  lawful,  it  may  ^ve  rise  to  an  action  upon 
proof  that  it  was  concealed,  and  the  plaintiff  invited  to  pass  near  it.  In 
Corhy  V.  Hill,  4  C.  B.,  N.  S.  556 ;  27  L,  J.,  C.  P.  318,  permission  was 
given  to  the  defendant  to  place  a  stack  of  slates  on  a  private  road,  with 
uie  consent  of  the  owners  and  occupiers  of  the  road ;  the  slates  were  left 
at  night,  with  no  light  to  mark  the  spot  where  they  were,  and  the  plaintiff 

S while  using  the  road)  drove  over  them  and  was  mjured :  held,  that  the 
lefendant  was  liable.  So,  where  the  owner  of  land  permits  others  to  pass 
over  it,  he  is  liable  for  an  accident  caused  by  the  negligence  of  himself 
or  his  servants  to  the  plaintiff,  a  person  lawfully  avaihng  himself  of  such 
pennission,  for  of  such  negligence  Uie  plaintiff  could  not  be  aware ;  but 
ne  is  not  liable  for  an  acciaent  caused  by  the  ordinary  risks  attaching*  to 
the  nature  of  the  place  or  the  business  carried  on.  Oalktgher  v.  Humphrey^ 
10  W.  E.  664,  T.  T.  1862,  Q.  B.  In  Chapman  v.  Bothwdl,  E.  B.  &  E. 
168 ;  27  L.  J.,  Q.  B.  315,  the  plaintiff's  wife  was  returning  as  a  customer 
from  the  defendant's  brewery  through  the  regular  passage,  when  she  fell 
through  a  trap-door  improperly  guarded  and  lignted:  held,  that  the 
defenoant  was  liable.  Accord,  Shoebottom  v.  Egerton,  18  L.  T.,  N.  S.  364, 
889,  H.  T.  1868.  So,  where  a  gas-fitter  sent  his  servant,  the  plaintiff,  to 
fix  some  gas  apparatus  in  the  defendant's  sugar  refinery,  at  his  request, 
and  the  plaintiff  fell  through  an  unf enced  shaft  in  the  floor  of  the  refiinery , 
and  was  mjured,  it  was  held  that  the  defendant  was  liable.  Indermaur  v. 
Dames,  L.  E.,  1  C.  P.  274 ;  L.  E.,  2  C.  P.  311,  Ex.  Ch.  In  this  case  the 
plaintiff  was  on  the  premises,  in  the  capacity  of  '*a  person  on  lawful 
business,  in  the  course  of  fulfilling  a  contract,  in  which  Doth  the  plaintiff 
and  defendant  had  an  interest,  ana  not  upon  bare  permission,"  and  with 
respect  to  such  a  visitor  at  least,  it  is  *'  settled  law  that  he,  using  reason- 
able care  on  his  part  for  his  own  safety,  is  entitled  to  expect  that  the 
occupier  shall  on  his  part  use  reasonable  care  to  prevent  damage  from 
unusual  danger,  which  he  knows  or  ought  to  know;  and  that  where  there 
is  evidence  of  neglect,  the  question  whether  such  reasonable  care  has 
been  taken  by  notice,  lighting,  guarding,  or  otherwise,  and  whether  there 
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was  contributory  negligence  in  the  sufferer,  must  be  detennined  by  a  jury 
as  a  matter  of  fact.''^  S.  C,  L.  R,,  1  C.  P.  285,  288 ;  L.  E.,  2  0.  P.  313. 
See  also  White  y.  France,  2  C.  P.  D.  308,  and  cases  cited  posty  pp.  755, 
756,  and  Heaven  v.  Pender y  11  Q.  B.  D.  503,  0.  A,,  pogt,  p.  758.  A 
person  is  guilty  of  a  public  nuisance  if  he  place  anything  on  his  own  land, 
near  a  highway,  which  is  dangerous  from  causing  horses  passing  along 
there  to  shy.  Brown  v.  Eastern  ds  Midlands  Ry.  Co.y  22  Q.  £.1).  391, 
C.  A.  In  an  action  for  damage  caused  thereby,  evidence  that  other 
horses  than  those  of  the  plaintiff  have  shied  thereat  is  admissible  to  prove 
that  it  is  such  nuisance.  S.  C.  Where  a  statute  empowered  a  local 
board  to  erect  a  landing  stage  in  a  navi^ble  river,  the  board  were  held 
liable  to  the  owner  of  a  ship  which  was  injured  on  anchors  laid  down  by 
them  in  the  river  for  the  above  purpose ;  for,  by  reason  of  the  anchors 
heing  insufficiently  marked  with  buoys,  they  formed  a  concealed  danger. 
JoUtffe  V.  Wallasey  Local  Board,  L.  E.,  9  C.  P.  62.  See  also  R,  v. 
WiUiamSy  9  Ap.  Ga.  418,  P.  C.  The  owner  of  a  market  is  bound,  as 
against  a  person  paying  him  toll  for  its  use,  to  keep  the  market  place  in 
a  safe  condition.     Lax  v.  Cor,  of  Darlington^  5  Ex.  D.  28,  G.  A. 

The  nuisance  occasioned  hy  the  defendanW]  This  action  may  be  brought 
either  against  the  person  who  originally  occasioned  the  nuisance,  or  against 
his  alienee  who  permits  it  to  be  continued;  but  a  request  to  the  alienee  to 
remove  or  abate  the  nuisance  must  be  proved.  Penruddock^a  case,  5  Eep. 
101,  a.  Where  a  notice  to  remove  the  nuisance  had  been  served  upon  the 
predecessor  of  the  defendant,  Abbott,  G.  J.,  ruled  that,  being  delivered  on 
the  premises  to  the  occupier  for  the  time  being,  it  bound  a  subsequent 
occupier.  Salmon  v.  Bensleyy  Ey.  &  M.  189.  Where  the  defendants 
occupied  one  floor  of  an  unfinished  warehouse,  by  permission  of  the  owner, 
and  the  plaintiff  fell  through  an  unfenced  hoist  hole  adjoining  the  public 
way,  and  used  by  the  defendants,  it  was  held  that  the  defendants  were 
bound  to  fence  me  hoist  hole,  and  were  liable  for  injury  occasioned  by 
their  neglecting  to  do  so.  HadleyY,  Taylor y  L.  E.,  1  G.  P.  53.  So; 
where  the  carman  of  the  defendant,  for  the  purpose  of  delivering  coals, 
removed  the  plate  in  the  footway  and  left  it  unfenced :  held,  that  defen- 
dant was  liable  to  a  person  injured  in  consequence.  Whitely  v.  Pepper, 
2  Q.  B.  D.  276.  Where  a  railway  company,  under  their  acts,  construct 
their  line  across  a  highway  on  a  level,  tney  must  keen  the  crossing  in  a 
proper  state  for  carriages  to  cross  the  rails,  or  they  will  be  liable  for  injury 
done  to  a  passing  carriage.  Oliver  v.  N,  E.  Ry,  Co.,  L.  E.,  9  Q.  £.  409. 
A  contractor  lawfully  employed  to  construct  a  sewer  under  a  road,  is  not 
liable  for  injury  caused  to  an  individual  through  a  hole  having  formed  in 
the  road  by  the  natural  subsidence  of  the  groimd,  the  work  having  been 
properly  completed  by  the  defendant.  Hyams  v.  Webster ,  L.  E.,  2  Q.  B. 
264;  L.  E.,  4  Q.  B.  138,  Ex.  Gh. ;  see  also  Bartlett  v.  Baker y  3  H.  &  G. 
153;  34  L.  J.,  Ex.  8.  The  defendant  is  liable  for  any  obstruction  to  a 
highway,  whidi  he  is  bound  to  remove,  e,g,y  where  his  bank  and  retaining 
wall  faU  over  the  highway.     See  OvJly  v.  Smithy  12  Q.  B.  D.  120. 

It  is  now  well  established,  that  where  a  contractor,  employed  to  do  a 
lawful  act,  causes  a  nuisance  in  the  course  of  his  work,  the  contractor 
alone,  and  not  the  employer,  is  responsible,  and  the  principle  of  Bush  v. 
Steinmany  1  B.  ft  P.  404,  if  it  be  understood  to  mean  that  the  occupier  of 
fixed  property  must  take  care  so  to  use  and  manage  it  as  not  to  injure 
others,  whether  by  his  own  servants  or  by  other  persons  whom  he  brmgs 
on  the  premises,  has  not  of  late  years  been  followed.  See  the  judgment 
of  littledale,  J.,  in  Laugher  v.  Pointer y  5  B.  &  G.  547,  and  Quarman  v. 
Bumstty  6  M.  &  W.  499,  which  cases  are  cited  post,  p.  736.    In  Reedie 
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▼.  L.  Jb  N,  W,  By,  Oo,,  4  Exch.  244,  where  the  defendants  employed  a  con- 
tractor to  build  a  bridge,  whose  workmen  were  so  negligent  as  to  cause  a 
stone  to  fall  upon  the  plaintiff,  it  was  held  that  the  defendants  were  not 
liable,  although  they  had  reserved  a  power  to  dismiss  incompetont  work- 
men. In  sudi  cases  the  action  lies  only  against  the  person  who,  by 
himself  or  his  servant,  committed  the  injury ;  and  a  sub-contractor,  or 
other  person,  exercising  an  independent  employment,  is  not  a  servant 
within  the  meaning  of  the  rule,  so  as  to  renaer  his  employer  liable, 
Rapson  y.  CubiU,  9  M.  &  W.  710 ;  MiUigan  v.  Wedge,  12  Ad.  &  E.  737  ; 
AUen  V.  Hayward,  7  Q.  B.  960,  975.  The  rule  is,  **that  you  must  look  to 
the  wrongdoer  himself,  or  to  the  first  person  in  the  ascending  line,  who  is 
the  employer  and  has  control  over  the  work ;  you  cannot  go  further  back, 
and  make  the  employ^  of  that  person  liable.  Murray  v.  Currie,  L.  B., 
6  C.  P.  24,  27,  p^  Willes,  J.  Thus,  where  a  contractor,  employed  by 
navigation  commissioners,  in  the  course  of  executing  the  works,  flooded 
the  plaintiff's  land  by  improperly,  and  without  authority,  introducing 
water  into  a  drain  insufficiently  made  by  himself,  the  contractor,  and  not 
the  commissioners,  was  neld  liable.  Allen  v.  Haywaxd,  supra.  So,  where 
a  person  employed  a  contractor  to  build  on  his  land,  and  the  workmen 
excavated  the  ground  so  negligently  as  to  cause  injury  to  the  next  house, 
the  contractor,  and  not  the  person  who  employed  lum,  was  held  liable. 
Oayford  v.  Nicholls,  9  Exch.  702 ;  23  L.  J.,  Ex.  205.    In  this  case  the 

Slaintiff  had  no  right  of  support  for  his  house,  and  the  case  is  thus 
istinguishable  from  Angus  v.  Valiony  and  other  cases  cited  post,  p.  729. 
Whei*e  a  company  contracted  with  A.  to  construct  a  railway,  and  A.  sub- 
contracted with  13.  to  construct  a  bridge  on  it,  and  B.  employed  C.  to  erect 
the  scaffold,  under  a  special  contract  between  him  and  C,  a  passenger, 
injured  by  the  negligent  construction  of  the  scaffold,  must  sue  U.  and  not 
B.  Knight  v.  Fox,  5  Exch.  721.  On  the  same  principle  the  subsequent 
cases  of  Overt<m  v.  Freeman,  11  C.  B.  867 ;  21  L.  J.,  0.  P.  52,  and  Cuth" 
bertson  v.  Parsons,  12  G.  B.  304;  21  L.  J.,  C.  P.  165,  and  Murphy  v. 
Caralli,  3  H.  &  0.  462  ;  34  L.  J.,  Ex.  14,  post,  p.  757,  were  decided.  See 
also  Glover  v.  E,  London  W,  Works  Co,,  17  L.  T.,  N.  S.  475,  H.  T.  1868, 
0.  P.,  and  Pearson  v.  Cox,  2  G.  P.  D.  369,  0.  A.  And  the  nature  of  the 
work  may  be  such  as  to  raise  a  presumption  in  accordance  with  ordinary 
experience,  that  an  independent  contra!ctor  would  be  employed  to  do  the 
work,  e. ^.,  to  repair  the  roof  of  a  house  in  a  large  town ;  in  such  case  the 
onus  of  showing  that  the  person  who  created  the  nuisance  was  the 
servant  of  the  defendant,  and  not  an  independent  contractor,  is  thrown 
on  the  plaintiff.  Welfare  v.  L,  Brighton  <fe  S,  C,  By,  Co,,  L.  B.,  4 
Q.  B.  693. 

But,  where  the  employer  retains  his  control  over  the  contractor,  and 
personally  interferes,  and  makes  himself  a  party  to  the  act  that  has 
occasioned  the  damage,  he  becomes  liable.  Thus,  where  defendant 
employed  a  contractor,  A.,  to  make  a  drain,  and  A.'s  men  left  some  of  the 
rubbifui  in  the  highway,  whereby  an  accident  happened,  and  it  further 
appeared  that  the  defendant,  on  complaint  made,  nad  promised  to  remove 
the  rubbish,  and  had  paid  for  carting  part  of  it  away,  and  it  did  not  appear 
that  the  contractor  had  undertaken  to  remove  it ;  held,  that  there  was 
evidence  to  fix  the  defendant.  Burgess  v.  Oray,  1  G.  B.  578 ;  see  iJso 
Wiggett  v.  Fox,  and  other  cases  mentioned  i>O0<,  pp.  759  et  seq. 

And  where  the  nuisance  directly  resulte  irom  ihe  thing  contracted  to  be 
done,  the  employer  is  liable.  The  defendante,  a  company  without  special 
powers  for  that  purpose,  directed  W.  to  open  trenches  in  the  streete  of 
Sheffield,  and  the  servante  of  W.,  whilst  engaged  in  the  task,  left  a  heap 
of  stones  on  the  footway,  over  which  the  plaintiff  fell,  the  defendant  was 
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held  to  be  liable,  as  wbat  he  bad  ordered  to  be  done  was  a  publio  ntiisaxioe. 
EUis  V.  Sheffield  Que  Canmmers*  Co.,  2  B.  &  B.  767 ;  23  L.  J.,  Q.  B.  42.  So 
where  the  defendant  has  brought  another  person  on  the  land  in  his  occu- 
pation, and  allowed  him  to  commit  a  nuisance  thereon,  the  defendant  is 
uable.    White  y.  Jameeon,  L.  B.  18  Eq.  303.   See  Jenkins  y.  Jackeon,  40  Gh. 

D.  71,  and  further  cases  cited  infra,  and  poet,  p.  730.  And  where  a  person 
causes  '*  something  to  be  done,  the  doing  of  wnich  casts  on  him  a  duty,  he 
cannot  escape  from  the  responsibility  attaching  to  him  of  seeing  that  duty 
performed  by  delegating  it  to  a  contractor."  Angus  y.  Dalton,  6  Ap.  Oa. 
740,  829 ;  Bower  v.  Peate,  1  Q.  B.  D.  321 ;  Perdval  v.  Hughes,  9  Q.  JB.  D. 
441,  0.  A. ;  8  Ap.  Ca.  443,  D.  P.  Thus,  where  a  person  orders  work  to 
be  done  on  his  land  which,  though  lawful  in  itself,  would,  in  the  natural 
course  of  things,  cause  injury  to  his  neighbour,  unless  special  precautions 
are  taken,  e.  g,,  causing  interference  wim  the  right  of  support  of  adjacent 
buildings,  he  is  bound  to  haye  reasonable  skill  used  that  proper  precau- 
tions should  be  taken  in  order  to  preyent  the  mischief,  S.  CO.  Id  these 
cases  the  duty  was  imposed  on  the  defendants  by  common  law.  But  the 
same  principle  applies  when  it  arises  under  a  statute.  Hole  y.  Sitting* 
houmeRy.  Co,,  6  H.  ft  N.  488 ;  30  L.  J.,  Ex.  81.  The  defendants,  being 
authorized  by  Act  of  Parliament  to  make  an  opening  bridge  oyer  a  nayig- 
able  riyer,  employed  a  contractor  to  construct  it :  held,  that  they  were 
liable  for  damage  caused  by  the  defect  of  the  bridge.    S.  0. ;  see  Qlover  y. 

E.  London  Waterworks  Co.,  ante,  p.  728.  Where  the  defendant  had  em- 
ployed H.  to  carry  a  drain  across  the  footway  of  the  publio  road,  in 
accordance  with  the  Metro]>olis  Local  Management  Act,  and  the  soil  was 
so  carelessly  replaced  that  it  subsided,  leaying  a  trench  into  which 
the  plaintiff  feU  and  was  injured,  it  was  held  that  the  defendant  was 
liable.  Oray  y.  Pullen,  5  B.  &  S.  970 ;  34  L.  J.,  Q.  B.  265,  Ex.  Oh.  The 
reasoning  on  which  this  decision  was  founded  has  been  disapproyed ;  see 
WUsan  y.  Merry,  L.  B.,  1  H.  L.  So.  326,  341.  See  also  Peachey  y.  Bow- 
land,  13  O.  B.  182;  22  L.  J.,  0.  P.  81 ;  ScoU  y.  Manchester,  Mayor  of, 
XH.  &  N.  69;  26  L.  J.,  Ex.  132;  Ex.  Oh.  2  H.  &  N.  204;  26 L.  J.,  Ex. 
406;  Sadler  y.  Hefdock,  4  E.  &  B.  570;  24  L.  J.,  Q.  B.  138 ;  Butler  y.  Hunter, 
7  H.  &  N.  826 ;  31  L.  J.,  Ex.  214 ;  Blake  y.  Thirst,  2  H.  &  0.  20 ;  32  L.  J., 
Ex.  1 88.  "Where  the  defendant,  in  pursuance  of  a  statutory  power,  delegates 
the  performance  of  a  duty  to  another,  his  liability  ceases.  Howitt  y .  Notting- 
ham, (tc.  Tramways  Co.,  12  Q.  B.  D.  16.  See,  howeyer,  on  this  case.  Steward 
y.  N.  Metropolitan  Tramways  Co.,  16  Q.  B.  D.  556,  557,  per  Lord  Esher,  M.  B. 

Although  the  owner  of  land,  after  letting  it,  is  not  liable  for  a  nuisance, 
erected  by  the  tenant,  yet  if  he  let  or  re-let  the  land  with  a  nuisance 
u]>on  it,  or  retains  control  oyer  the  repairs,  he  is  liable,  notwithstanding 
the  tenancy.  Where  damage  arose  from  tiie  non-repair  of  a  trap-door 
oyer  a  ceUar,  the  lessor  was  neld  to  be  r^htly  sued,  it  being  proyed  that, 
as  between  him  and  the  lessee,  it  was  the  duty  of  the  lessor  to  repair ; 
Payne  y.  Boaers,  2  H.  Bl.  349 ;  but,  unless  this  were  proyed,  the  landlord 
would  not  be  liable.  Cheetham  y.  Hampson,  4  T.  B.  318;  Bussell  y. 
Shenton,  3  Q.  B.  449.  In  BoseweU  y.  Prior,  2  Salk.  460,  the  lessor  was 
held  liable  for  the  continuance  of  a  wall  upon  land  which  he  had  leased, 
because  the  wall  existed  at  the  time  of  the  demise.  In  Bich  y.  Baster- 
field,  4  C.  B.  783,  in  an  action  against  the  owner  of  promises  for  a 
nuisance,  arising  from  smoke  issuing  out  of  a  chimney  which  he  had 
erected,  the  court  decided  in  fayour  of  the  defendant,  as  the  chimney  was 
not  in  itself  a  nuisance,  but  only  the  user  of  it  in  such  a  way  as  to  cause 
smoke  to  issue.  This  case  was  explained  in  Harris  y.  James,  45  L.  J., 
Q.  B.  D.  545,  546,  whero  it  was  held  that  if  A.  let  his  land  to  B.  to  be 
used  for  works  which,  if  carried  on  in  the  usual  way,  will  be  nmsanoe  to 
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0.,  A.  is  liable  for  the  nuisance  created  by  sach  nser  by  B.  Accord, 
Baker  y.  Gt,  N,  By.  Co,,  March  18ih,  1884,  Q.  B.  D.  ear  reh  amid.  In 
Todd  V.  Flight,  9  C.  B.,  N.  S.  377;  30  L.  J.,  C.  P.  21,  the  owner  of  a 
stack  of  chimneys,  having  demised  them  while  in  a  ruinous  condition,  and 
kept  and  maintained  them,  in  that  state,  was  held  liable  to  an  action  at 
the  suit  of  a  person  upon  whose  house  they  fell.  And  in  Qandy  y,  Jvhber, 
6  B.  &  S.  78 ;  33  L. «!.,  Q.  B.  151,  where  an  area  grating  had  &llen  into 
a  dangerous  condition,  during  a  yearly  tenancy,  the  reversioner  was  made 
responsible  for  damage  caused  by  it,  as  he  might  have  determined  the 
tenancy  before  the  mischief  had  happened;  but  error,  and  an  appeal 
were  brought  in  this  case,  and  the  plamtiff ,  at  the  suggestion  of  the  Court 
of  Ex.  Ch.,  consented  to  a  stet  processus,  all  the  judges  intimating  that 
the  decision  of  the  Court  below  was  wrong.  5  B.  &  S.  485.  ^e  the 
undelivered  judgment,  9  B.  &  S.  15,  n.  S^  also  L.  B.,  4  C.  P.  200. 
Accord,  Pretty  v.  Bickmore,  L.  R.,  8  C.  P.  401 ;  followed  in  Ovnnnell  v. 
Earner,  L.  £.,  10  C.  P.  658.  And  it  seems  now  settled  that  the  owner  ia 
only  liable  for  an  injury  caused  to  a  stranger  by  the  defective  repair  of 
premises  let  by  him,  when  he  contracted  with  the  occupier  to  do  the 
repairs,  or  when  he  commits  a  misfeasance,  as  by  letting  the  demises  in 
a  ruinous  condition.  Nelson  v.  Liverpool  Brewery  Co,,  2  C.  JP.  D.  311. 
In  Sand/ord  v.  Clarke,  21  Q.  B.  D.  398,  the  landlord  was  held  liable  for 
injury  caused  by  the  non-repair  of  premises  let  on  a  weekly  tenancy;  this 
decision  apparently  proceeded  on  the  ground  that  such  a  tenancy  termi- 
nated each  week :  it  is  dear,  however,  that  a  notice  to  quit  is  requisite. 
See  Jones  y.  Mills,  10  C.  B.,  N.  S.  788;  31  L.  J.,  C.  P.  66,  post,  p.  1009. 
As  to  the  liability  of  a  defendant  for  a  nuisance  erected  by  a  stranger  on 
the  defendant's  land,  see  Saxhy  v.  Manchester  &  Sheffield  By,  Co,,  It,  B., 
4  C.  P.  198,  cited  post,  p.  796. 

It  was  formerly  held  that  trustees  or  commissioners,  acting  for  public 
purposes,  without  salary  or  reward,  were  exempt  from  the  respon^biHty 
which  is  incurred  by  private  individuals.  Holiday  v.  S,  Leonard,  11  C.  B., 
N.  S.  192 ;  30  L.  J.,  0.  P.  361;  Metcalfe  v.  Hetherington,  11  Exch.  257  ;  24 
L.  J.,  Ex.  314;  see  Duncan  v.  Findlater,  6  CI.  &  P.  894;  Hall  v.  Smith,  2 
Bing.  156;  Boulton  v.  Crowther,  2  B.  &  C.  703.  But  it  is  now  settled  that 
such  trustees  are  as  responsible  as  private  individuals.  Mersey  Docks 
Board  v.  Oibbs,  and  Id,  v.  Penhallow,  L.  R.,  1  H.  L.  93;  Coe  v.  Wise, 
L.  R.,  1  Q.  B.  711,  Ex.  Ch.,  and  the  cases  to  the  contrary  are  overruled 
by  these  authorities.  See  also  Collins  v.  Middle  Level  Commissioners,  L.  R., 
4  C.  P.  279;  Winch  v.  Thames  Conservators,  L.  R.,  7  C.  P.  458;  L.  B., 
9  0.  P.  378,  Ex.  Ch.  The  liability  of  a  body  created  by  statute  is  gov- 
erned by  that  statute ;  for  mere  nonfeasance  it  is  not  liable,  except  in 
respect  of  a  duty  to  the  plaintiff  imposed  by  the  statute  and  neglected. 
Gibraltar,  Sanitary  Commissioners  o/v.  Orfila,  16  Ap.  Ca.  400,  P.  C.  In 
the  Mersey  Docks  Cases,  supra,  it  was  held  ihat  the  trustees  of  docks, 
receiving  tolls  from  vessels  which  used  them,  were  liable  for  damage 
caused  by  their  keeping  a  dock  open,  when  they  knew,  or  had  the  means 
of  knowing,  of  its  dangerous  condition,  even  though  the  tolls  were  devoted 
simply  to  the  maintenance  of  the  docks,  and  the  reduction  of  tolls.  See 
also  A,  v.  Williams,  9  Ap.  Ca.  418,  P.  C.  So  the  Trinity  House  are  liable 
for  damage  done  by  a  buoy  kept  by  them  in  a  dangerous  state.  Gilbert  y. 
Trinity  House,  17  Q.  B.  D.  795. 

So,  even  formerly,  such  trustees  were  held  liable  where  their  acts  were 
of  an  arbitrary  and  oppressive  character.  Leader  v.  Moxton,  3  Wils.  461 ; 
Boulton  V.  Crowther,  sunra.  So  also,  where  an  injury  arises  from  the 
neglect  or  careless  discharge,  by  the  trustees,  of  the  duties  personally 
imposed  upon  them ;  Buck  v.  Williams,  3  H.  &  N.  308;  27  L.  J.,  Ex.  357; 
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Whitehimie  v.  FeUowea,  10  C.  B.,  N.  S.  765 ;  30  L.  J.,  0.  P.  306;  Ohrhv  t. 
Bffde  Conmisnofiera,  5  B.  &  S.  743;  33  L.  J.,  Q.  B.  296;  or  where  they 
haye  personally  interfered  in  the  carrying  out  of  works  authorized  by  the 
legislature.  Southamptonj  dbc.  Bridge  Co,  y.  Southampton  Local  Boards  8 
E.  &  B.  801 ;  28  L.  J.  Q.  B.  41.  So,  where  the  works  which  they  were 
authorized  to  construct  were  for  trading  and  other  profitable  purposes; 
Scott  y.  Manchester,  Mayor,  &c.  of,  2  H.  &  N.  204 ;  26  L.  J.,  Ex.  406 ;  or 
where  the  act,  in  the  execution  of  which  those  whom  thej  employed  were 
guilty  of  negligence,  was  itself  unauthorized  by  the  special  Act.  Brown~ 
hw  V.  Mdr^itan  Board  of  Works,  13  0.  B.,  N.  S.  768 ;  33  L.  J.,  C.  P. 
233,  Ex.  Gh.  But  where  the  injury  to  the  plaintiff  arose  from  long 
detention  in  a  canal,  by  reason  of  a  fall  of  a  Iock  from  want  of  repair,  the 
oommiBsionerB  not  bein^  liable  to  repair,  but  haying  power  to  enforce 
repair  by  others,  it  was  held  that  the  commissioners  were  not  liable,  the 
cause  of  damage  being  too  remote.  Walker  y.  Ooe,  4  H.  &  N.  350 ;  28 
L.  J.,  Ex.  184 ;  and  this  decision  would  seem  not  to  be  affected  by  the 
Mersey  Dock  Cases,  ante,  p.  730.  See  also  Forbes  y.  Lee  Conservancy  Board, 
4  Ex.  D.  116,  and  cases  dt&dpost,  p.  733. 

No  action  is  maintainable  against  tiiie  inhabitants  of  the  county,  or  of  a 
parish,  for  the  non-repair  of  a  county  Inridge,  or  of  a  highway,  which  they 
are  respectively  bound  to  repair.  JkusseU  y.  Men  of  Devon,  2  T.  E.  667. 
Nor  does  the  action  lie  against  a  county  suryeyor  appointed  under  43  G^. 
3,  c  59 ;  M'Kmnon  y.  Fenson,  9  Exch.  609;  23  L.  J.,  M.  0.  97,  Ex.  Oh.; 
nor  against  the  suryeyor  of  highways  appointed  under  5  &  6  Will.  4,  c.  50. 
Young  y.  Davis,  7  H.  &  N.  760;  31  L.  J.,  Ex.  250;  Ex.  Ch.,  2  H.  &  Ch. 
197 ;  nor  for  the  negligence  of  sub-contractors  employed  by  him  by  order 
of  the  yestry.  Taylor  y.  Qreenhalgh,  L.  B.,  9  Q.  B.  487 ;  out  see  JPendU" 
bury  y.  Qreenhalgh,  infra.  Nor  does  the  action  lie  against  a  local  board 
of  hesdth,  donstituted  imder  11  &  12  Yict.  c.  63,  now  replaced  by  38  &  39 
Yict.  c.  55  (The  Public  Health  Act,  1875) ;  see  sect.  144;  Gibson  y.  Fres- 
Um,  Mayor  of,  L.  B.,  5  Q.  B.  218 ;  nor  against  a  metropolitan  yestry 
under  18  &  19  Vict.  c.  120;  Farstms  y.  8.  Matthew's  Vestry,  h.  li.,  3  C.  P. 
56 ;  for  these  bodies  are  placed  by  those  statutes  in  the  position  of  the 
suryeyors  of  highways,  and  are  not  li9,ble  for  nonfeasance.  They  are, 
howeyer,  liable  for  misfeasance,  and  may  be  sued  for  the  negligent  acts  of 
their  seryants,  as  in  leaying  a  heap  of  stones  by  the  side  of  the  road 
without  a  light  at  night.  Foreman  y.  Canterbury,  Mayor  of,  L.  B.,  6 
Q.  B.  214.  So,  as  the  owners  of  a  sewer,  for  not  keeping  a  grid  thereof 
in  repair.  White  y.  Hindley  Loccd  Board,  L.  E.,  10  Q.  B.  219 ;  accord. 
Blackmare  y.  Vestry  of  Mile  End  Old  Town,  9  Q.  B.  D.  451,  0.  A.  See 
slao  Bathurst,  Borough  o/y.  Macpherson,  4  Ap.  Ca.  256,  P.  G.  And  the 
suryeyor  of  highways  is  liable  for  injury  caused  by  his  personal  negli- 
gence. Fendlebury  y.  Qreenhalgh,  1  Q.  B.  D.  36,  0.  A.  Where  the 
Eability  to  repair  has  been  taken  from  the  parish,  and  imposed  on  other 
persona,  as  on  the  town  commissioners  under  10  &  11  Yict.  c.  34,  who  by 
sects.  47 — 49,  are  bound  to  keep  the  roads  in  repair,  the  commissioners 
are  liable  for  non-repair.  Hartnall  y.  Ryde  Commissioners,  4  B.  &  S.  361 ; 
33  L.  jr.,  Q.  B.  39.  A  water  company  who,  under  statutory  power,  place 
plugs  in  a  highway,  are  not  liable  for  injury  caused  by  the  projection  of 
the  plugs  owing  to  the  wearing  away  of  the  road.  Moore  y.  Lambeth 
Waterworks  Co.,  17  Q.  B.  D.  462,  C.  A.  Whether  a  water  authorily 
which  is  also  the  road  authority  would  be  liable  in  bnich  a  case  is  doubtful, 
See  S.  C,  commenting  on  Kent  y.  Worthing  Local  Board,  10  Q.  B.  D.  118. 
See  also  R.  y.  Mayor,  &c.  ofFoole,  19  Q.  B.  D.  602. 

The  injury  must  be  the  natural  or  ordinary  conseouenoe  of  the  defen- 
daaVs  wrongful  act.    Sharp  y.  Fowell,  L.  £.,  7  0.  P.  253.    Where  the 
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defendants,  a  water  company,  caused  a  spout  of  water  to  shoot  up  on  a 
public  highwaj,  and  thereby  frightened  the  plaintiffs  horses,  so  that  they 
swerved,  and  fdll  into  a  ditdi  insufficiently  fenced,  made  in  the  middle  of 
the  road  by  the  commissioners  of  sewers,  and  were  injured,  it  was  held 
that  the  defendants  were  liable;  the  spout  of  water  being  the  cauMi 
catuans  of  the  injury.  Hill  v.  New  River  Co,,  9  B.  &  S.  303.  See  also 
HarHB  y.  Mohba,  3  £x.  D.  268 ;  Wilkiru  y.  Day,  12  Q.  B.  D.  110.  The 
oases  of  Burrows  y.  March  Oas  Co,,  L.  B.,  5  '&X,,  67 ;  Ex.  Ch.,  L.  B.,  7 
Ex.  96 ;  and  Clark  y.  Chambers,  3  Q.  B.  D.  327,  may  be  referred  to,  as 
relating  to  negligence  of  more  than  one  person,  and  the  proximate  cause 
of  an  accident. 

Damages — Injundion,']  Where  the  injury  is  by  pulling  down  a  house, 
in  the  ^ssession  of  the  plaintiffs  tenant,  tne  measure  of  damage,  is  the 
diminution  in  the  saleable  value  of  the  premises,  in  consequence  of  the 
act  done.  Hosking  v.  Phillips,  3  Exch.  168.  But,  where  the  nuisance  is 
a  continuing  one,  so  that  successive  actions  may  be  brought,  the  measure 
of  damages,  is  the  amount  of  injury  sustained,  up  to  the  time  of  the 
assessment  of  damages  (see  Bules,  1883,  0.  xxxvi.  r.  58,  ante,  p.  303),  and 
the  jury  may  upon  a  further  action,  give  substantial  damages.  BatHshill 
v.  Heed,  18  C.  B.  696 ;  25  L.  J.,  G.  P.  290 ;  see  Shadvoell  v.  Hutchinson,  2 
B.  &  Ad.  97.  The  defendant's  intention,  in  doing  the  act  is  to  be  taken 
into  consideration  in  assessing  the  damages.  Emblen  v.  Myers,  6  H.  & 
N.  54;  30  L.  J.,  Ex.  71 ;  Thompson  y.  Hill,  L.  B.,  5  C.  P.  564.  When 
the  action  is  for  the  wilful  obstruction,  of  the  plaintiff's  right  of  way,  the 
jury  may  give  exemplary  damages.  Bell  v.  Midland  By,  Co.,  10  C.  B., 
N.  8.  287  ;  30  L.  J.,  C.  P.  273. 

Where  a  nuisance  is  continuing  in  its  nature,  an  injimction  will  be 
granted  to  abate  it,  and  this  is  the  most  effective  remedy.  HUl  y.  Me* 
tropolitan  Asylum  District,  Sturges  v.  Bridgman,  post,  p.  733.  An  injunc- 
tion will  be  granted,  in  an  action  by  the  Att.-Gen.,  on  behalf  of  the  public, 
to  restrain  the  illegal  interference  with  a  public  right,  e.g.,  that  of  passage 
along  a  navigable  stream  or  highway,  without  proof  of  diunage.  Att,- Oen, 
y.  Shrewsbury  Bridge  Co,  21  Ch.  D.  752. 

Where  the  action  is  brought  for  an  injunction  the  Court  may  still, 
notwithstanding  the  repeal  of  Cairns*  Act,  21  &  22  Vict.  c.  27,  s.  2,  by 
46  &  47  Yict.  c.  49,  s.  3,  grant  damages  in  lieu  thereof.  Chapman  y. 
Auckland  Union,  23  Q.  B.  D.  294,  C.  A. ;  see  also  Sayers  v.  Collyer,  28 
Ch.  D.  103,  C.  A. 

A  quia  timet  action  to  restrain  an  apprehended  injury  can  be  maintained 
only  where  the  plaintiff  proves  that  oanger  of  a  substantial  kind  is  immi- 
nent, or  tiiat  tne  apprehended  injury,  if  it  occur,  will  be  irreparable. 
Fletcher  v.  Bealey,  28  Ch.  D.  688. 

As  to  the  form  of  injunction  against  noxious  vapours,  see  Shott^s  Iron 
Co,  V.  Inglis,  7  Ap.  Ca.  518,  D.  P. ;  Fleming  v.  Hislop,  11  Ap.  Ca.  686, 
D.  P. 

Defence, 

By  Bules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  plead  a  general 
demal  of  the  allegations,  in  the  statement  of  claim;  and  r.  15  requires 
hiTn  to  state  all  such  facts,  on  which  he  relies,  as  do  not  appear  therein, 
and  if  not  stated,  would  be  likely  to  take  the  plaintiff  by  surprise.  See 
rules  cited  ante,  p.  301. 

It  is  a  good  defence,  to  show,  that  what  was  primd  facie  a  nuiaance, 
arose  unavoidably,  fnmi  the  performance  by  the  defendants,  of  acts 
expressly  sanctioned  by  the  legislature,  e.g,y  mjury,  caused  by  working 
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raflwayB  with  looofmotiTe  enffinefl ;  R,  y.  PeoM,  4  B.  ft  Ad.  SO ;  Vaughan 
T.  Tajf  Vale  By.  Co.,  5  H.  &  N.  679 ;  29  L.  J.,  Ex.  247,  Ex.  Oh. ;  Hammer- 
$mUh  A  CUy  By.  Co.  y.  Brand,  L.  B.,  4  H.  L.  171,  cited  poet,  p.  752 ;  or 
by  making  and  ubuhj?  cattle  yards.  Truman  y.  X.  B.  ^  8.  C,  My.  Co.,  11 
Ap.  Oa.  45,  D.  P.  See  aLso  Barrett  Navigation  Co.  y.  Bobim,  10  M.  &  W. 
593;  CradeneU  y.  TMford,  Mayor  of,  L.  E.,  4  0.  P.  629.  But  the  de- 
fendants will  be  liable,  if  their  acts  cause  needless  injury,  or  if  they  do 
not  take  reasonable  steps,  within  their  powers,  for  ayerting  such  injury. 
Oeddie  y.  Bonn  Beeervoir  Co.,  3  Ap.  Ca.  430,  D.  P. ;  HiU  y.  Metropolitan 
Aeulum  District,  4  Q.  B.  D.  433 ;  6  Ap.  Ca.  193,  D.  P.  See  Gaslight  A 
Coke  Co.  y.  St.  Mary  Abbotts,  Kensington,  15  Q.  B.  D.  1,  0.  A.  So,  a 
statutory  power  to  the  defendants  to  run  tramcars  by  steun  along  a 
hi^way  oyer  the  rails  of  another  company,  assumes  that  the  rails  are  in 
proper  condition ;  if  they  be  def  ectiye  so  that  damage  is  in  consequence 
caused  by  ih.e  tramcar  to  the  plaintiff  standing  on  the  highway,  the 
dofendants  are  liable.  Sadler  y.  S.  Staffordshire,  <fec.  Tramways  Co.,  23 
Q.  B.  D.  17,  0.  A. 

No  right  can  be  acquired  by  user  to  carry  on  a  nuisance,  as  a  noisy 
trade,  umess  it  has  been  carried  on  for  20  years,  under  such  ciroumstanoes 
as  to  constitute  an  actionable  nuisance.  Sturges  y.  Bridgman,  11  Gh.  D. 
852,  C.  A.     Nor  is  it  any  defence,  that  noises,  complained  of  by  the 

Slaintifl,  were  not  greater  than  were  neceesanr,  and  unayoidable  in  the 
efendant's  l>usiness.  EUiotson  y.  Feetham,  2  N.  C.  134. 
Where  the  nuisance  is  by  a  single  act,  as  by  letting  water  into  the 
plaintiffs  mine,  through  a  hole  wrongfully  made  by  the  defendant,  accord 
and  satisfaction,  or  reooyery  in  a  former  action,  is  a  bar,  for  only  one 
action  lies,  notwithstanding  the  occurrence  of  subsequent  consequential 
dama^.  Clegg  y.  Dearden,  12  Q.  B.  576.  Where,  howeyer,  the  conse- 
quential damage  is  a  necessary  part  of  the  cause  of  action,  as  in  the  case 
of  disturbfuice  of  the  rif ht  of  support  of  the  plaintiffs  land,  a  fresh  cause 
of  action  arises  at  eacn  occasion  of  damage ;  Mitchell  y.  Darley  Main 
CoUiery  Co.,  11  Ap.  Ca.  127,  D.  P.  (overruling  ^tdWin  y.  Williams,  10 
Ezch.  259;  23  L.  J.,  Ex.  335;  and  Lamb  y.  Walker,  3  Q.  B.  D.  389); 
eyen  although  the  damage  has  been  accruing  continuously  from  the  time 
of  the  defendant's  act;  Crumbie  y.  Wallsend  Local  Board,  (1891)  1  Q.  B. 
503,  C.  A.  Vide  post,  p.  771.  See  also  Whitehouse  y.  Felloives,  10  C.  B., 
N.  S.  765 ;  30  L.  J.,  C.  P.  305,  and  Brunsden  y.  Humphrey,  14  Q.  B.  D. 
141,  C.  A.,  post,  p.  741. 

Statute  of  Limitation.']  By  stat.  21  Jac.  1,  c.  16,  s.  3,  an  action  upon 
the  case  (other  than  for  slander),  must  be  brought  within  six  years  after 
the  cause  of  such  action.  Where  the  gist  of  the  action  is  the  consequen- 
tial damage,  the  time  of  limitation  begins  to  run  from  the  accruing  of  the 
consequential  damage.  Boberts  y.  Bead,  16  East,  215;  Oillon  y.  Bod- 
dington.  By.  &  M.  161 ;  Howell  y.  Young,  5  B.  &  C.  59.  Where  a  statute 
required  an  action  to  be  brought  within  six  months  after  the  matter  or 
ad  done,  and  the  injury  was  caused  by  sinking  a  sewer,  whereby  the 
walls  of  the  plaintiff's  house  cracked,  it  was  held  that  the  action  must  be 
brought  withm  six  months  from  the  time  of  the  walls  cracking.  Lloyd  y. 
Wignetf,  6  Bing.  489;  Wordsworth  y.  Harley,  1  B.  &  Ad.  391.  "Wliere 
plamtifrs  house  has  been  injured,  by  the  sinking  of  the  subsoil  within  six 
years,  in  consequence  of  the  working  of  an  adjacent  mine  by  a  neighbour 
more  than  six  years  before,  the  statute  is  no  bar ;  Bonomi  y.  Backhouse, 
9  H.  L.  G.  503;  34  L.  J.,  Q.  B.  181 ;  Mitchell  y.  Darley  Main  Colliery 
Co. ;  Crumbie  y.  Wallsend  Local  Board,  supra. 
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As  to  when  the  statute  mxis,  ia  the  case  of  fraudulent  oonceahnent  of 
the  cause  of  action,  vide  ante,  p.  648. 


ACTION  FOE  NEGLIGENCE. 


Negligence  is  the  omission  to  do  something  which  a  reasonable  man, 
guid^  by  those  considerations  which  ordinanly^  regulate  tiie  conduct  of 
human  affairs,  would  do,  or  the  doing  something  which  a  prudent  and 
reasonable  man  would  not  do ;  and  an  action  may  be  brought  if  thereby 
mischief  is  caused  to  another  person,  not  intentionally.  Bliftk  v.  Bir- 
mingham Waterworks  Co,,  11  Exch.  781,  784;  25  L.  J.,  Ex.  212,  213,  per 
Alderson,  £. 

The  following  are  some  of  the  most  common  causes  of  action  included 
under  this  head. 

Negligent  Driving  of  Carriages  and  Railway  Trains, 

Negligence  offhe  defendani.']    An  allegation  that  the  defendant  so  negli* 
gently  drove,  &c.,  is  supported  by  evidence  that  his  servant  was  the 
driver.    Brucker  v.  FroTnont,  6  T.  K.  659.    But  a  master  is  not  answer- 
able for  the  wilful  and  malicious  act  of  his  servant.    M^Manus  v.  Cridcett, 
1  East,  106.    Thus,  where  the  defendant's  servant  wantonly,  and  not  for 
the  purpose  of  executing  his  master's  orders,  strikes  the  plaintiff's  horses, 
and  thereby  j>roduces  the  accident,  the  master  is  not  liable ;  but  where 
Ihe  servant  in  the  course  of  his  employment,  and  in  order  to  extricate 
himself  from  a  difficulty,  so  strikes  tnem,  although  injudiciously,  his 
master  is  liable.     Croft  v.  Alisonj  4  B.  &  A.  590.    Accord,  Limpus  v.  L, 
General  Omnibus  Co,,  1  H.  &  C.  526;  32  L.  J.,  Ex.  34,  Ex.  Ch.     The 
defendants  were  held  Hable  for  the  act  of  their  driver,  who  pulled  his 
horses  across  the  road  in  front  of  the  plaintiffs  omnibus,  and  so  over- 
turned it ;  for  this  was  clearly  done  in  the  course  of  the  driver's  employ- 
ment, although  the  act  of  the  driver  was  contrary  to  the  regulations  of 
the  company.     S.  C.    And  see  Greeenwood  v.  Seymour,  7  H.  &  N.  355 ; 
30  L.  J.,  Ex.  327,  Ex.  Ch. ;  and  Whatman  v.  Pearsan,  L.  R,  3  0.  P.  422; 
BumsY,  Poidson,  L.  E.,  8  C.  P.  563 ;  The  Thetis,  L.  E.,  2  Adm.  365,  post, 
p.  745,  and  cases  collected,  post.  Part  III.,  Actions  against  Companies — 
Torts,    But  where  the  defendant's  carman  was  directed  to  deliver  the 
defendant's  goods  at  a  certain  place,  and  the  carman  drove  the  defendant's 
cart,  with  the  goods  in  it,  in  an  opposite  direction,  it  was  held  that  the 
defendant  was  not  liable  for  an  injury  done  by  the  cart  while  it  was  being 
so  driven  by  the  carman.     Storey  v.  Ashton,  L.  E.,  4  Q.  B.  476 ;  Bayner 
V.  Mitchell,  2  C.  P.  D.  357  ;  see  also  Williams  v.  Jones,  3  H.  &  C.  256 ;  33 
L.  J.,  Ex.  297 ;  and  TehhvU  v.  Bristol  &  Exeter  By,  Co,,  L.  E.,  6  Q.  B. 
73.    Where  A.  contracted  with  the  Postmaster-G^n^td  for.mail  coaches, 
and  B.  contracted  to  supply  horses  and  drivers,  and  hired  the  plaintiff  to 
drive  one  of  them,  who  met  with  an  accident  occasioned  by  a  defect  in  the 
coach,  it  was  held  that  he  could  not  sue  A.     Winterbottom  v.  Wright,  10 
M.  &  W.  109.    This  case  was,  however,  decided  on  demurrer  on  the 
ground  of  remoteness ;  Heaven  v.  Fender,  11  Q.  B.  D.  503,  513,  per  Lord 
Esher,  M.  E.,  vide  post,  p.  758,  whence  it  appears,  that  under  circumstances 
very  similar  to  those  in  Winterbottom  v.  Wright,  supra,  an  action  would 
be  maintainable. 
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A  master  caimot  Tnaintain  an  action,  per  quod  aervitium  amistt,  against 
a  railway  oomjpany  for  an  injury  to  his  servant,  whilst  a  passenger  on  the 
company's  railway,  caused  by  neglect  of  their  duty  to  safely  carry  the 
servant,  according  to  their  contract  with  him  as  such  passenger,  unless 
the  master  was  a  party  to  the  contract:  Alton  y.  Midland  Ry,  Co.^  19 
0.  B.,  N.  S.  213 ;  34  L.  J.,  G.  P.  292 ;  but  the  master  may  sue  another 
company,  whose  negligence  has  caused  the  injury.  Berringer  v.  Gt.  E» 
Bif.  Co.,  4  C.  P.  D.  163.  Where  a  child  was  received  as  a  passenger, 
without  his  fare  being  paid,  under  the  erroneous  belief  that  he  was 
entitled  to  go  free,  it  was  held,  that  the  company  were  bound  to  carry  him 
without  negligence.  Austin  v.  Gt,  W.  Ry,  Co.,  L.  £.,  2  Q.  B.  442.  And 
a  company  may  be  liable  in  tortj  for  not  safely  carrying,  although  the  con- 
tract of  carria&e,  was  entered  into  with  another  company.  Thus,  where  a 
passenger  took  a  ticket  of  company  A.,  for  a  journey  over  the  lines  of 
companies  A.,  B.  and  C,  and  a  collision  occurred  on  the  B.  railway,  by 
reason  of  the  train  in  which  the  plaintiff  was,  running  into  truclu 
negligently  left  on  the  line ;  it  was  held  that  the  B.  company  were  liable 
to  the  pkuntiff,  in  an  action  of  negligence.  Reynolds  y.  N.  E,  Ry.  Co., 
G.  P.  1868,  ex  rd.  amid.  And  where  a  railway  company  invite,  or  permit 
a  passenger,  to  travel  by  their  train,  they  are  bound  to  act  without  ne^H- 
genoe  towards  him,  almough  he  travel  under  a  ticket,  issued  by  anomer 
company.  Foulkes  v.  Metropolitan  District  Ry.  Co.,  4  G.  P.  D.  267; 
6  C.  P.  D.  157,  G.  A.  See  also  Skinner  v.  L.  dk  Brighton  Ry.  Co.,  5  Exch. 
787.  See  further  as  to  the  liability  of  carriers,  in  respect  of  their  negli- 
gence in  the  carriage  of  goods,  and  of  passengers,  and  their  lug^ge, 
respectively,  at  the  suit  of  persons  not  pames  to  the  contract  of  carnage, 
anfe,  pp.  606,  623  et  seq. 

Where  A.  and  B.  were  jointly  interested  in  the  profits  of  a  common 

S^-waffg^n,  but,  by  a  private  agreement  between  themselves,  each 
ertook  the  mana^^ement  of  the  waggon,  with  the  driver  and  horses,  for 
a  specified  distance,  it  was  held  b;^  Gnoos,  G.  J.,  that  they  were,  notwith- 
standing this  private  agreement,  jointly  responsible  to  tnird  persons  for 
the  negligence  of  their  drivers  throughout  the  whole  distance ;  and  that 
an  averment,  that  the  negli^nce  was  occasioned  by  the  driver  of  A. 
(against  whom  alone  the  action  was  brought),  was  sup|)orted  by  proof, 
that  the  driver  was  actually  employed  by  B.,  in  conducting  the  waggon 
for  his  own  stages.  Waland  v.  Elkins,  1  Stctrk.  272 ;  Fromont  v.  Coup- 
land,  2  Bing.  170.  Where  P.  and  Q.  jointly  hired  a  carriage  and  rode 
therein,  P.  driving;  Q.  wae  held  liable  for  P.'s  negligence.  Davey  v. 
Chamberlain,  4  Esp.  229.  So  where  A.  borrowed  a  horse  and  chaise  of  B. 
and  rode  therein  with  G.  who  drove,  A.  was  held  liable  for  G.'s  negli- 
fienoe.  Wheatley  v.  Patrick,  2  M.  &  W.  650.  Where  a  stable-keeper  let 
horses  to  a  person,  to  draw  his  carriage,  and  the  horses  were  driven  oy  the 
servant  of  uie  stable-keeper,  lA.  Ellenborough,  G.  J.,  held  that  the  latter 
was  Hable,  for  any  accidents,  occasioned  by  the  post-boy's  misconduct  on 
the  road.  Dean  y.  Branthwaite,  5  Esp.  35 ;  Sammell  v.  Wright^  Id.  263 ; 
HoughtorCs  case,  cited  5  B.  &  G.  550.  So  the  owner  of  a  boat  and  crew, 
was  held  liable  for  carelessness  of  the  crew^  though  they  had  been  hired 
for  the  day  by  a  ferryman,  to  whom  plaintiff  had  paid  the  fare.  Daly  ell 
y.  Tyrer,  E.  B.  &  E.  899 ;  28  L.  J.,  Cl.  B.  52. 

Wliere  a  contractor  employed  to  do  a  lawful  act  which  would  not,  in 
the  natural  course  of  things,  be  likely  to  cause  injury  to  others,  does  it 
negligently,  the  contractor  alone,  and  not  the  employer,  is  responsible ; 
vide  ante,  p.  727.  Thus,  where  A.,  the  owner  of  a  carriage,  hired  of  a 
stable-keeper  a  pair  of  horses  to  draw  it  for  the  day,  and  the  owner  of  the 
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horses  provided  a  driyer,  B.,  who  received  no  wages  but  a  gratuity  from 
Am  and  B.  was  guilty  of  negli^nt  driving,  it  was  held  that  A.  was  not 
liable  to  be  sued  for  such  neghgenoe.    Lat^her  v.  Pointer ,  5  B.  &  C.  547 

a  here,  however,  the  court  was  equally  divided) ;  Quarman  v.  Bvmetty  6 
.  &  W.  499 ;  Jone$  v.  Liverpool,  Cor.  of,  14  Q.  B.  D.  890.    Nor  does  it 
make  any  difference  that  the  driver  was  provided,  during  the  drive, 
with  livery  belonging  to  A.,  the  owner  of  the  carriage,  and  uiat  the  acci- 
dent happened  by  the  driver  leaving  tiie  carriage,  while  returning  the 
livery.     Quarman^.  Burnett,  <tipt^.     See  further  cases  cited  ante,  pp.  727, 
728,  and  post,  pp.  757,  758.     AVhere  the  defendant,  the  owner  of  the 
cairiage,  sat  on  uxe  box,  and  did  not  interpose  to  prevent  the  postillions 
forcing   their  way  amongst  other  carriages,  whereby  the  injury  was 
done,  and  he  afterwards  used  expressions  admitting  his  responsioility, 
this  was  held  to  be  evidence,  of  a  joint  act  of  trespass,  by  the  defendant 
and  postillions.    M^Lavtghlin  v.  Pryor,  4  M.  &  Or.  48.     And  where  a 
servant  uses  his  own  horses  and  gig  on  his  master's  business,  and  with, 
his  knowledge,  the  master  is  liable,  though  the  servant  may,  on  the 
same  occasion,  do  business  of  his  own.    PaUen  y.  Bea,  2  C.  B.,  N.  S. 
606 ;  26  L.  J.,  0.  P.  235.    In  an  action  for  damage,  done  to  the  plaintJITs 
cabriolet,  from  the  negligence  with  whidi  tiie  defendant's  cart    was 
driven,  the  defendant  was  held  liable,  al&ou^h  it  appeared  that  the 
defendant's  servant  was  not  driving  at  the  tmie  of  uie  accident,  but 
had   entrusted  the  reins    to   a  stranger,  who  was  riding  with    hiwi, 
and  was  not  in  the  service  of  the  defendant.    Bocfth  v.  Mister,  7  C.  & 
P.  66.     In  an  action  against  the  proprietors  of  a  stage-coach,  where 
it  appeared  that  one  of  the  defendants  was  driving  when  the  accident 
hap]9ened,  the  jury  having  found  that  it  happened  through  his  negligent 
dnvmg,  it  was  held  the  plaintiff  might  maintain  case  against  all  the 

Sroprietors,  though  he  might  have  sued  the  one  who  drove  in  trespass. 
ioreton  v.  Hardem,  4  B.  &  0.  223.  In  this  and  other  like  cases,  the  form 
of  action  was  much  discussed  before  the  G.  L.  P.  Act,  1852 ;  see  Gordon 
V.  Boltt  4  Exch.  365 ;  Sharrod  v.  L.  &  N,  W.  By,  Co.,  Id.  580,  &c. ;  but 
the  distinction  between  the  two  forms  of  case  and  trespass  is  now  of  little 
practical  importance.  Where  a  metropolitan  cab  proprietor,  P.,  lets  a 
horse  and  cao  to  a  driver,  D.,  on  the  usual  terms,  viz. : — ^Ihat  P.  feeds  the 
horse  and  exercises  no  control  over  D.  after  he  leaves  the  yard,  for  which 
D.  pays  P.  a  fixed  sum  a  day,  it  has  been  held  that,  under  the  Metropolitan 
Hackney  Oarria^  Acts,  so  far  as  the  public  is  concerned,  P.  is  liaole  for 
the  acts  of  D.,  within  the  scope  of  the  pun)08es  for  which  the  cab  was 
entrusted  to  him,  as  though  the  relation  of  master  and  servant  existed 
between  them.  Venables  v.  Smith,  2  Q.  B.  D.  279 ;  King  v.  Improved  Ctib 
Co.,  23  Q.  B.  D.  281,  G.  A.  So  where  the  name  and  address  of  P.  was  on 
the  cab,  he  was  held  responsible  for  loss  of  luggage  of  the  hirer  carried. 
Powles  V.  Hider,  6  B.  &  B.  207 ;  25  L.  J.,  a  B.  331.  But  where  D.  hired 
the  cab  alone  from  P.,  for  a  weekly  payment,  P.  was  held  not  to  be  liable 
to  a  stranger  for  injury  caused  by  C's  negligence.  King  y.  Spurr,  8 
Q.  B.  D.  104.    See  Fowler  v.  Lock,  post,  p.  761. 

Evidence  of  negligence.']  In  the  case  of  an  accident  on  a  railway  "it  is 
not  enough  for  the  plaintiff  to  show  that  there  has  been  an  accident  upon 
their  line,  and  thence  to  argue  that  therefore  the  company  are  liable  even 
primd  facie.  It  is  necessary  for  the  plaintiff  to  establish  by  evidence 
circumstances  from  which  it  may  fairly  be  inferred  that  there  is  reason- 
able probability  that  the  accident  resulted  from  the  want  of  some  pre- 
caution which  the  defendants  might  and  ought  to  have  resorted  to ;  and 
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I  go  further  and  say  that  the  plaintiff  shonld  also  show  with  reasonable 
ceftainty  what  particular  precaution  should  have  been  taken."  Daniel  y. 
Metropolitan  By.  Co.,  L.  E.,  3  C.  P.  216,  222,  per  Willes,  J. ;  approved  in 
S.  C,  Id.  591,  Ex.  Ch.,  and  L.  R.,  5  H.  L.  45,  D.  P.,  though  flie  judg- 
ment  was  reversed  on  the  inferences  of  fact.  Jackson  y.  Id,,  3  Ap.  Ca. 
193,  D.  P.  If  there  be  no  reasonable  evidence  of  neeligence,  occasioning 
the  injury,  the  judge  is  bound  to  direct  a  verdict  for  me  defendant.  S.  G. ; 
Davey  v.  Z.  «fc  8.  W.  By.  Co.,  12  a  B.  D.  70,  C.  A. ;  Wakelin  v.  L,  &  8. 
W.  By.  Co.,  12  Ap.  Ca,  41,  D.  P. ;  Memberyv.  GU  W.  By.  Co,,  14  Ap.  Ca. 
179,  D.  P.  But  the  accident  may  take  place  under  such  drcmnstances  as 
to  he  primd  facie  evidence  of  negligence,  for  the  happening  of  something 
that  would  not  happen  if  ordinary  skill  and  care  were  used,  is  evidence  of 
negligence.  Gee  v.  Metropolitan  By.  Co.,  L.  B.,  8  Q.  B.  161,  175,  per 
Bivtt,  J.  See  further,  cases  cited  infra.  In  Gt.  W.  By.  Co.  of  Canada  v. 
Braid,  1  Moo.  P.  C,  N.  S.  103,  where  an  enbankment  over  which  a  rail- 
way was  carried  had  given  way  in  consequence  of  a  fall  of  rain  of  unusual 
severity,  the  company  were  held  re8i>onsible,  as  they  ought  to  have 
constructed  their  works  in  such  a  manner  as  to  be  capable  of  resiBting  all 
the  violence  of  weather  which  in  the  climate  of  Canada  miffht  be  expected* 
though  perhaps  rarely,  to  occur.  But  this  case  has  not  been  altogeliier 
approved;  see  per  Willes,  J.,  in  Czech  v.  G.  8team  Navigation  Co.,  L.  E., 
3  C.  P.  14,  16 ;  and  where  a  railway  was  injured  by  an  extraordinary 
flood,  the  state  of  the  road  being  such  that  it  was  secure  against  ordinary 
floods,  the  company  were  held  not  liable  for  injury  to  a  passenger  from 
misplacement  of  me  rails.  Withers  v.  N  Kent  By,  Co.,  27  L.  J.,  Ex. 
417;  and  see  also  Blyth  v.  Birmingham  Waterworks  Co,,  11  Exch.  781 ; 
25  L.  J.,  Ex.  212,  poet,  p.  759 ;  and  Nichols  v.  Marsland,  2  Ex.  D.  1,  poet, 
p.  751. 

Negligence  is  disproved,  by  showing  another  sufficient  cause,  as  a  stone, 
wilfuUy  put  on  the  ndl  by  a  stranger.  Latch  v.  Bumner  By.  Co.,  27  L.  J., 
Ex.  155.  So,  if  the  accident  is  consistent  with  due  care,  as  where  tiie 
carriage  runs  ofiF  the  rail,  from  some  unexplained  cause,  this  is  at  most 
gbIj  primd  facie  evidence  of  their  negli^noe;  Bird  v.  Gt.  N.  By.  Co.,  28 
L.  J.,  Ex.  3 ;  but,  a  collision  between  trams,  of  the  same  company,  is  primd 
fade  evidence  of  their  negligence.  Skinner  v.  L.  A  Brighton  By.  Co.,  6 
Exch.  787.  So  is  an  accident  to  a  tnun,  where  both  train  and  railway, 
are  under  the  exclusive  management  of  the  same  company.  Carpue  y. 
Id.,  5  Q.  B.  747.  And  a  passenger  may  be  alleged,  to  be  carried  by  the 
company,  though  he  in  fact  bought  his  ticket,  of  a  society  which  had 
specially  hired  Sie  train  of  the  company,  and  sold  the  tickets.  8kinner  y« 
Id.,  supra.  Where  a  train  of  the  defendants',  whilst  stationary  on  their 
railway,  was  run  into  by  another  train,  and  the  latter  train  was  in  fault, 
it  was  held,  that  in  the  absence  of  evidence  to  the  contrary,  it  must  be 
presumed  ,that  the  train  which  caused  the  accident,  was  under  the  control 
of  the  defendants,  although  it  was  shown,  that  several  other  railway  com- 
panies, had  running  powers  over  that  part  of  the  line.  Ayles  v.  8.  E,  By. 
Co.,  I/.  £.,  3  Ex.  146.  But,  where  the  collision  is  between  two  trains,  or 
carriag;es,  shown  to  be  imder  independent  control,  the  case  would  seem  to 
fall  within  the  ordinary  rule,  which  reqtdres  special  proof  of  negUgenoe, 
of  the  party  sued. 

Proof  that  a  staee-coach  broke  down,  raises  a  presumption,  that  the  acci 
dent  arose,  either  trom  the  unskilfulness  of  the  driver,  or  the  insufficiency 
of  the  coach.     Christie  v.  Griggs,  2  Camp.  79 ;  Curtis  v.  Drinkivater,  2  B. 
ft  Ad.  169.    And  the  owner  has  been  held  liable  for  the  insufficiency  of 
the  coach,  although  the  defect  be  out  of  sight,  and  not  diBcoverable  upon 
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ordinary  examination.  Sharp  y.  Oray^  9  Bing.  457.  So,  in  Bums  v. 
Cork  &  Bandon  By,  Co,,  13  Ir.  C.  L.  £.  543,  where  an  accident  had 
happened  owing  to  the  breaking  of  a  crank-pin,  it  was  held,  that  the  rail- 
way company  did  not  exonerate  themfielves,  by  showing  that  they  had 
duty  and  properly  examined  the  pin,  and  had  not  at  any  time  before  the 
fracture,  any  notice  of  the  defect  in  the  pin,  as  this  was  consistent  with 
n^ligence  in  purchasing  and  procuring  it.  So,  where  the  accident  has 
arisen,  through  the  negligence  of  any  person,  who  has  been  engaged  in 
constructing  the  carriage,  &c.,  that  lias  broken  down,  the  company  are 
liable,  and  cannot  shield  themselves,  on  the  ground  that  the  person  guilty 
of  the  negligence  was  an  independent  contriK^r.  See  Fmncis  v.  Cockrell, 
L.  B.,  5  Q.  B.  184 ;  Id.  501,  Ex.  Ch.,  post.  j).  758.  But,  although  a 
oairier  of  persons,  is  bound  to  use  the  utmost  skill,  in  eyerything  concern- 
ing the  safety  of  his  passengers,  yet  he  is  not  bound  at  his  peril,  to  provide 
a  roadworthy  carriage,  and  if  me  carriage  turn  out  to  be  defective,  he  is 
not  liable  to  a  passenger  for  the  consequences,  if  the  defect  could  not  be 
guarded  against  in  the  process  of  construction,  nor  discovered  by  subse- 

2uent  examination.  Readhead  v.  Midland  By,  Co.,  L.  B.,  2  Q.  B.  412  ; 
I.  B.,  4  Q.  B.  379,  Ex.  Ch.;  see  also  Grote  v.  Chester  &  Holyhead  By.  Co., 
2  Exdi.  251.  The  obligation  of  a  jobmaster  in  respect  of  the  roadworthi- 
ness  of  a  carriage  hired  of  him,  is  the  same  as  that  of  a  carrier  of  pas- 
sengers. Hyman  v.  NySy  6  Q.  B.  D.  685.  Where  the  plainttS  was  driven 
by  the  defendant  in  his  carria.ge  gratuitously,  it  was  held,  that  the  defen- 
dant was  not  bound  to  use  this  amount  of  care,  but  would  be  liable  only 
for  gross  negligence.  Moffatt  v.  Bateman,  L>  B.,  3  P.  G.  115.  Where  a 
coadi,  which  is  overloaded,  breaks  down,  the  excess  in  the  number  of 
passengers,  has  been  held  to  be  evidence,  that  the  accident  arose  from  the 
overloading.  Israel  v.  Clark,  4  Esp.  259.  Where  a  passenger  in  an 
omnibus,  was  injured  by  one  of  the  horses  kicking  through  the  panel,  and 
there  were  marks  of  previous  kicks  on  the  omnibus,  and  the  horse  had  no 
kicking  strap,  it  was  neld  that  there  was  evidence  of  negligence.  Simson 
▼.  Z.  Seneral  Omnibus  Co,,  L.  B.,  8  C.  P.  390.  The  fact,  that  there  had 
been  default  by  a  railway  company,  in  providing  communication  with  the 
guard,  as  required  by  31  &  32  Vict.  c.  119,  s.  22  (cited  post,  p.  756), 
ooupled  with  evidence,  that  the  accident  might  have  been  prevented,  if  the 
communication  had  existed,  must  be  lert  to  the  jury  as  evidence  of 
negligence.  Blamires  v.  Lan>cashire  and  Yorkshire  By.  Co,,  L.  B.,  8  Ex. 
283,  Ex.  Ch. 

Where  the  injury  is  the  result  of  mere  accident,  no  action  lies ;  thus, 
where  the  coachman  was  driving  in  the  middle  of  the  road,  and  not  on 
his  own  side,  but  there  were  no  other  coaches  on  the  road,  and  the  horses 
took  fright  and  overturned  the  coach,  it  was  held  to  afford  no  evidence  of 
negligence.  Aston  v.  Heaven,  2  Esp.  533 ;  Wakeman  v.  Bobinson,  1  Bine. 
213.  To  maintain  an  action,  the  act  must  have  been  wilful,  or  the  resiut 
of  negligence.  Holmes  v.  Matlier,  L.  B.,  10  Ex.  261.  Therefore,  where 
the  evidence  given,  is  as  consistent,  with  there  having  been  no  negb'gence 
on  the  part  of  the  defendant,  as  with  there  having  been  negligence,  the 
judge  is  not  warranted  in  leaving  it  to  the  jury,  to  find  either  alternative ; 
Le  is  bound  to  direct  a  verdict  for  the  defendant.  Cotton  v.  Wood,  8  C.  B., 
N.  S.  568;  29  L.  J.,  C.  P.  333;  and  see  Daniel  v.  Metropolitan  By.  Co.^ 
and  Jackson  v.  Id.,  ante,  p.  737.  So,  where  the  ardent  arises  froni 
foggy  weather,  or  the  removal  of  accustomed  landmarks.  Crofts  v. 
Waterhouse,  3  Bing.  319,  321.  So,  where  an  injury  was  inflicted  by  a 
horse,  wlich  the  defendant  was  riding  or  driving,  and  there  is  no  proof, 
that  he  omitted  to  do  anything  in  his  power  to  prevent  the  accident* 
HammackY.  White,  11  C.  B.,  N.  S.  588;  31  L.  J.,  0.  P.  129;  Manzbni 
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V.  Douglas,  6  Q.  B.  D.  145.  In  Wordsw<yrth  v.  WiUan,  5  Esp.  273,  the 
rale  with  regard  to  keeping  the  road,  is  said  to  be,  that  if  a  carnage, 
ooming  in  any  direction,  leave  sufficient  room  for  any  other  carriage, 
horse,  or  passenger  on  its  side  of  the  way,  it  is  enough ;  and  in  Wayde 
y.  Carry  2  I).  &  By.  256,  the  court  said  that  the  '*  law  of  the  road,"  was 
not  to  he  considered  as  inflexible;  since,  in  crowded  streets,  situations 
and  circumstances  might  frequently  arise,  where  a  deyiation  from  what 
is  called  the  law  of  the  road,  would  not  only  be  justifiable,  but  absolutely 
neceesarjr.  Where  the  defendant  was  driving  on  the  wrong  side  of  the 
road,  which  was  of  considerable  breadth,  and  the  plaintiff's  servant,  who 
was  on  horseback,  without  any  reason,  crossed  oyer  to  the  side  on  which 
the  defendant  was  driying,  and  on  endeayourine  to  pass,  his  horse  was 
kiUed,  Ld.  Kenyon  held,  that  it  was  putting  himself  voluntarily  into 
danger,  and  that  the  injury  was  of  his  own  seeking ;  but  the  jury  found 
a  verdict  for  the  plaintiff,  which  the  K.  B.  refused  to  disturb.  Cruden  y. 
Fentham,  2  Esp.  685.  And  although  a  person  is  not  bound  to  confine 
himself  to  his  proper  side  of  the  road,  yet,  if  he  do  not,  he  is  bound  to 
use  a  greater  degree  of  caution,  than  if  he  kept  the  proper  side.  Pluckwell 
v.  WUaon,  5  C.  &  P.  375.  And,  generally,  disol^ence  to  the  rule  is 
evidence  against  the  driver,  as  between  the  two  carriages ;  but  in  the  case 
of  an  injury  to  a  person  crossing  on  foot,  it  is  not  evidence  against  the 
driver.  Lloyd  v.  Ogleby,  5  0.  B.,  N.  S.  667.  It  may  be  observed,  that  in 
the  case  of  highways,  not  regulated  by  special  acts,  the  law  of  the  road,  is 
a  statutory  enactment  unaer  5  &  6  Will.  4,  c.  50,  s.  78.  The  word 
''carriage"  in  that  act  includes  a  bicycle,  tricycle,  velocipede,  or  other 
silnilar  machine;  51  &  52  Yict.  c.  41,  s.  85  (1).  See  also  Taylor  v. 
Goodwiny  4  Q.  B.  D.  228.  Foot  passen^rs,  in  crossing  a  highwajr,  are 
bound  to  take  due  caution  to  avoid  vehicles,  and  the  drivers  of  vehicles, 
are  bound  to  take  due  caution  to  avoid  foot  passengers.  Cotton  v.  Wood, 
ante,  p.  738. 

In  order  to  subject  the  master  to  damages,  it  must  appear  that  there  has 
been  something  to  blame  on  the  part  of  his  servant ;  and  he  is  blameable 
if  he  have  not  ezerdsed  the  best  and  soundest  judgment  on  the  subject ; 
per  Ld  Ellenborough,  C.  J.,  Jackson  v.  Toilette  2  Stark.  39.  The  coach- 
man must  have  competent  skill,  and  must  use  that  skill  with  diligence ; 
he  must  be  well  acquainted  with  the  road,  on  which  he  undertakes  to 
drive ;  he  must  be  provided  with  steady  horses,  a  coach  and  harness  of 
sufficient  strength,  and  properly  made,  and  also  with  lights  by  night ;  per 
Best,  C.  J.,  CrofU  v.  WaUrhousey  3  Bing.  321.  If  the  driver  may  adopt 
either  of  two  courses,  one  of  which  is  safe  and  the  other  hazardous,  and 
he  elect  the  latter,  he  is  responsible  for  the  mischief  which  ensues. 
Mayhew  v.  Boyce,  1  Stark.  423.  If  the  driver  of  a  stage-coach,  neglect  to 
inform  an  outade  passenger  of  his  dan^^er,  where  the  way  passes  through 
a  low  archway,  the  owner  of  the  coach  is  liable  for  the  injury.  Dudley  t. 
Smithy  1  Camp.  167.    A  passenger  being,  in  consequence  of  the  negli- 

Smce  of  the  defendant,  placed  in  a  situation,  which  obliges  him  to  adopt 
e  alternative  of  leaping  from  the  coach  or  remaining  at  certain  peril, 
leaps  and  is  hurt,  the  defendant  is  liable,  if  it  appear  that  the  leaping  was 
on  the  whole  a  prudent  precaution  for  the  purpose  of  self-preservation. 
Matthew  V.  Boyce,  ante,  p.  739.  But  if  the  defendant's  negligence,  merely 
inflict  a  slight  inconvemence  on  the  plaintiff,  and  he  choose  to  endeavoui* 
to  escape  the  inconvenience,  by  exposing  himself  to  considerable  danger, 
he  must  do  so  at  his  own  peril.  Adams  v.  Laruxtshire,  &c.  By,  Co.,  L.  K., 
4  C.  P.  739.  The  principle  of  this  case  was  approved  in  Oee  v.  Metropo- 
litan By.  Co.,  L.  B.,  8  Q.  B.  161,  Ex.  Gh.  These  two  cases  are  dtod  pdst, 
p-  756. 
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Where  the  plaintifF  rests  his  case  on  the  presumption  of  negligence, 
arising  from  the  fact  of  the  coach  breaking  down,  the  defendant  may  show, 
that  the  coach  was  examined  a  few  days  before  the  accident,  and  no  flaw 
discovered ;  and  that  the  coachman,  a  skilful  driver,  was  driving  in  the 
usual  track,  and  at  a  moderate  pace,  though  this,  of  course,  is  not  con- 
clusive evidence.     Christie  v.  Origgs,  2  Camp.  81. 

The  defendant  may  show  that  the  immediate  and  proximate  cause  of 
the  injury,  was  the  unskilfulness  or  negligence  of  the  plaintiff,  or,  as  it  is 
usually  expressed,  that  the  plaintiff  has  been  guilty  of  contributory 
negligence.  Flower  v.  Adam,  2  Taunt.  315 ;  IVUliams  v.  Holland^  10 
Bing.  112;  Vennall  y.  Earner,  1  Cr.  &  M.  21;  Marriott  v.  Stanley ^  1  M. 
&  Ghr.  568 ;  Adams  v.  Lancashire,  &c.  By,  Co,,  supra;  Holden  v.  Liverpool 
Gas  Co,,  3  C.  £.  1,  post,  p.  753.  But,  **  although  there  may  have  been 
negligence,  on  the  part  of  the  plaintiff,  yet,  unless  he  might,  by  the  exer- 
cise of  ordinary  care,  have  avoided  the  consequences  ox  the  defendant's 
negligence,  he  is  entitled  to  recover ;  if  by  ordinary  care  he  might  have 
avoided  them,  he  is  the  author  of  his  own  wrong."  Bridge  v.  Gd.  June- 
turn  By,  Co.,  3  M.  &  W.  244,  248,  per  Parke,  B.  Accord.  Tuffv,  Warmati, 
2  C.  B.,  N.  S.  740 ;  26  L.  J.,  C.  P.  263 ;  5  C.  B.,  N.  S.  573 ;  27  L.  J.. 
0.  P.  322,  Ex.  Oh. ;  The  Vera  Cruz,  9  P.  D.  88,  93,  94.  So,  the  plaintiff 
is  entitled  to  recover,  if  the  defendant  might,  by  the  exercise  of  ordinary 
care  and  diligence,  have  avoided  the  consequences  of  the  neglect,  or  care- 
lessness, of  uie  plaintiff.  S.  0. ;  Badley  v.  L.  A  N.  W.  Bif,  Co,,  1  A|>.  Ca. 
754,  D.  P.  Thus,  if  the  plaintiff,  or  his  driver,  drive  furiously,  yet  if  the 
jury  find,  that  the  collision  was  owing  to  the  defendant's  fault,  me  plain- 
tiff ought  to  recover,  although,  if  he  had  been  driving  slowly,  the  plaintiff 
might  nave  avoided  the  effect  of  the  collision.  Bigby  v.  Hewitt,  5  Exch. 
240.  Where  the  plaintiff  had  improperly  left  an  ass  on  the  high  road, 
and  the  defendant,  by  negligently  driving  too  fast,  ran  over  and  killed  it, 
he  was  held  liable  to  the  owner  of  the  ass.  Davies  v.  Mann,  10  M.  &  W. 
546.  So,  where  an  object,  as  an  oyster  bed,  or  a  jetty,  are  illegally 
situated  in  a  navigable  river,  so  as  to  obstruct  it,  and  tiiereby  create  a 
public  nuisance,  a  private  person  is  liable  to  the  owner  of  the  object,  if  he 
negligently  navigates  his  ships,  so  as  unnecessarily  to  injure  the  object. 
Colchester,  Mayor  ofy,  Brooke,  7  Q.  B.  339;  Dimes  v.  Peth^.  15  Q.  B.  276; 
19  L.  J.,  Q.  B.  449.  See  also  Spaight  v.  Tedcasth,  «  Ap.  Ca.  217,  D.  P.; 
GhUd  V.  Heam,  L.  £.,  9  Ex.  176,  post,  p.  754,  and  other  cases  cited  post, 
pp.  745,  746.  As  to  onus  of  proof,  see  Slattery  v.  Dublin,  Wicklmv,  cfec. 
By.  Co,,  3  Ap.  Ca.  1155,  D.  P. ;  Davey  v.  L,  <fe  8.  W,  By,  Co,,  12  Q.  B.  D. 
70,  0.  A. ;  Wakelin  v.  L,  &  8,  W,  By,  Co,,  12  Ap.  Ca.  41,  D.  P.  Negli- 
gence, and  want  of  care,  on  the  part  of  the  person.  A.,  who  drives  the 
carriage,  or  conducts  the  vessel,  in  which  the  plaintiff  is,  is  not  equivalent, 
in  respect  of  liability,  to  the  plaintiff's  own  negligence,  unless  A.  is  either 
the  servant  or  agent  of  the  plaintiff.  T?ie  Bemina,  12  P.  D.  58,  C.  A. ;  13 
Ap.  Ca.  1,  D.  P.,  overruling  Thorogood  v.  Bryan,  and  Cattlin  v.  Hills,  S 
0.  B.  115,  123;  and  Armstrong  y,  Lancashire  &  Yorkshire  By,  Co.,  L.  B., 
10  Ex.  47.  As  to  when  the  plaintiff  cannot  recover  on  the  ground  that  he 
took  the  risk  on  himself,  in  accordance  with  the  maxim  '*  volenti  non  fit 
injuria,''  vide  post,  pp.  757,  759,  760,  763. 

A  doubt  has  been  expressed,  whether  the  negligence  of  the  plaintiff  be 
a  defence,  except  where  the  action  is  founded  in  tort,  and  not  on  contract. 
See  Martin  v.  Gt,  N.  By.  Co.,  16  C.  B.  179;  24  L.  J.,  C.  P.  209;  and  Webb 
T.  Page,  6  M.  &  Gr.  196,  cited  ante.  p.  622. 

Where  the  defendant  negligently  left  a  cart  and  horse  in  a  public  street, 
and  one  of  two  children  impro^rly  playing  with  the  cart,  met  wii^  an 
accident,  by  falling  from  it,  wlmst  the  other  was  driving  the  horse  .on,  it 
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was  held  that  the  injured  child,  might  sue  the  defendant  for  the  negligence. 
Lynch  V.  Nurdin,  1  Q.  B.  29.  But  the  liability  here  seems  to  have  turned 
on  the  tender  age  of  the  plaintiff;  for,  if  he  had  been  a  erown-up  person, 
the  injury  would  have  b^n  ascribed  to  his  own  act,  andthe  action  would 
have  failed.  Lygo  v.  Newhold,  9  Exch.  302  ;  23  L.  J.,  Ex.  108.  And  in 
Abbott  V.  Marfie  and  Hughes  v.  Id.,  2  H.  &  0.  744  ;  33  L.  J.,  Ex.  177,  it 
has  since  been  held,  that  contributory  negligence,  will  deprive  a  child  of 
his  right  of  action.  In  these  cases  two  cnildren,  A.  and  H.  respectively, 
were  plaintiffs;  the  defendants  had  placed  the  wooden  lid  of  a  cellar 
against  the  wall  of  a  public  street ;  H.  s  dress  caught  the  lid,  with  which 
he  was  plaving,  and  it  fell  down,  and  injured  both  him  and  A. ;  it  was 
held  that  the  defendants  were  not  liable  for  the  injury  to  H.,  and  their 
liability  for  the  injury  to  A.,  depended  upon  whether  H.  and  A.  were 
playing  together  as  jomt  actors.  And  where  the  defendant  left  a  dan- 
gerous machine,  in  an  exposed  place,  and  some  children  played  with  it  and 
set  it  in  motion,  and  one  of  them  was  injured  thereby,  it  was  held  that  the 
defendant  was  not  liable.  Mangan  v.  Atterton,  L.  E.,  1  Ex.  232.  But 
see  observations  hereon  in  Clark  v.  Chambers^  3  Q.  B.  D.  327,  338.  See 
further  Singleton  v.  E.  Counties  By,  Co.,  7  C.  B.,  N.  S.  281,  post,  p.  754. 
A  woman,  with  a  child  five  years  old  in  her  care,  after  taking  tickets  for 
herself  and  child,  crossed  the  rail,  when  a  train  was  in  sight,  whereby  she 
was  killed  and  the  child  hurt ;  the  jury  found  that  there  was  negligcnco 
of  the  company's  servants,  and  also  negligence  of  the  deceased ;  it  was 
held  that  tne  (^ild  was  so  identified  with  the  deceased,  that  it  couM  not 
recover  compensation.  Waite  v.  N,  E,  By,  Co,,  E.  B.  &  E.  719;  27  L.  J., 
Q.  B.  417 ;  Ex.  Ch.  E.  B.  &  E.  728  ;  28  L.  J.,  a  B.  258. 

The  obligation  of  railway  companies,  to  carry  mails  and  post-office 
servants  in  charge  of  them,  is  founded  on  statute  and  not  contract, 
though  the  terms  are  settled  by  contract,  between  the  postmaster-general 
and  the  companies ;  and  they  are  bound  to  carry  the  servants  with  due 
care ;  and  if  an  injury  happen  to  one,  by  negligence  of  the  company,  the 
servant  may  sue  them ;  and  if  the  accident  happen  by  the  plaintiff's 
negligence,  it  is  a  defence.  Collett  v.  L.  dk  N,  W.  By,  Co,,  16  Q.  B.  984  ; 
20  L.  J.,  Q.  B.  411.  « 

It  seems,  that  if  the  injury  is  occasioned  by  the  contributory  wrong 
of  a  third  person,  this  affords  no  defence.  See  Abbott  v.  Macfie,  supra  ; 
Harrison  v.  Gt,  N,  By,  Co.,  3  H.  &  C.  231 ;  33  L.  J.,  Ex.  266 ;  Hill  v. 
New  Biver  Co,,  9  B.  &  S.  303,  ante,  p.  732 ;  Clark  v.  Chambers,  3  Q.  B.  D. 
327. 

Where  the  defendants,  while  the  plaintiff  is  driving  his  cattle  across 
the  defendant's  line,  at  a  level  crossing,  negligently  ran  trucks  down  the 
line,  and  thereby  separated  and  frightened  the  cattle,  so  that  the  plaintiff 
lost  control  of  them,  and  the  cattle,  in  consequence,  and  without  the 
phdntiffs  default,  strayed,  and  were  injured,  it  was  held  that  the  injury 
was  the  direct  result  of  the  defendants*  act,  and  that  they  were  liable  for 
the  damage  thereby  caused.  Sneesby  v.  Lancashire  (Sb  Yorkshire  By,  Co,, 
L.  E.,  9  Q.  B.  263 ;  1  Q.  B.  D.  42,  C.  A. 

The  obligations  of  carriers  of  goods  or  passengers,  as  founded  on 
contract,  have  been  already  considered  under  a  former  head.  Ante, 
pp.  602,  622. 

Where  by  one  act  of  negligence,  personal  injury  is  caused  to  A.,  and 
also  damage  to  his  carriage,  it  has  been  held  that  he  may  bring  successive 
actions  for  this  damage,  and  for  the  personal  injury;  and  recovery  for  the 
former  is  no  bar  to  a  recoveiy  for  the  latter.  Brunsden  v.  Humphrey,  14 
Q.  B.  D.  141,  0.  A.  {diss.  Lord  Coleridge,  C.  J.);  accord,  Mitchell  v. 
Barley  Main  Colliery  Co.,  11  Ap.  Ca.  144,  per  Lord  Bramwell. 
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Damages,"]  In  estimainng  the  damages,  recoverable  for  apersonal  injiuy 
caused  by  negligence,  the  jury  **  must  not  attempt  to  give  damages,  to 
the  full  amount  of  a  perfect  compensation,  for  the  pecuniary  injury,  but 
must  take  a  reasonable  view  of  the  case,  and  giye,  what  they  consider 
under  all  the  circumstances,  a  fair  compensation.  Rowley  y.  L,  &  N,  W. 
By.  Co,y  L.  R.,  8  Ex.  221,  231,  per  Brett,  J.,  adopted  per  cur.  in  PhiUips 
T.  L.  &  5.  TF.  By.  Co.,  4  Q.  B.  D.  406.  Accord.  S.  C.,  5  C.  P.  D.  280,  C.  A. ; 
see  also  S.  C,  5  Q.  B.  D.  78,  G.  A.  The  jur^  may  take  into  account,  any 
reasonable  prospect  of  increased  income,  which  the  plaintiff  had,  and  of 
which  he  has  been  depriyed  by  the  injury.  Fair  y.  L.  &  N.  W.  By.  Co.^ 
18  W.  E.  66,  M.  T.  1869,  Q.  B.  They  are  not  to  take  into  account,  any  sum 
the  plaintiff  has  receiyed,  under  a  policy  of  insurance  against  accidents. 
Bradbum  y.  Gt.  W.  By.  Co.,  L.  B.,  10  £x.  1.  See  fur&er,  cases  cited 
post,  pp.  747,  768.  Damages  resulting  from  a  nervous  shock,  caused  by 
fear  of  a  threatened  collision,  which  did  not  occur,  are  too  remote  to  be 
recoverable.     Victorian  By.  Comra.  v.  Coultas,  13  Ap.  Ca.  222,  P.  C. 

Where  a  husband  sued,  quod  consortium  amisit,  for  an  injury  caused  to 
his  wife,  by  the  defendant's  wrongful  act,  and  the  wife  died  in  conse- 
auence,  Ld.  EUenborough  held,  that  the  phuntiff  could  only  recover 
damages  for  loss,  up  to  the  lime  of  the  wife's  death,  on  the  ground  that  at 
common  law,  *'  in  a  civil  court,  the  death  of  a  human  being,  could  not  be 
complained  of  as  an  injury."  Baker  v.  Bolton,  1  Camp.  493.  On  this 
piinciple,  it  was  held  that  a  master  could  not  sue  quod  servitium  amisity 
when,  through  the  defendant's  negligence,  the  servant  was  killed  on  the 
spot.  Osbom  v.  Oillett,  L.  E.,  8  Ex.  88 ;  diss.  BramweU,  B.  The  objec- 
tion does  not  appear  to  have  been  taken  in  Jones  v.  Perry,  cited  post, 
p.  749. 

Negligent  Navigation  of  Ships. 

Many  cases  have  been  decided,  on  collision  of  ships,  both  in  the  courts  of 
common  law  and  Admiralty  Court,  and  several  Act^,  for  regulating  the 
navigation  of  British  shipping,  have  from  time  to  time  been  passed. 
Most  of  these  last,  if  not  all,  are  now  repealed  by  17  &  18  Yict.  c.  120; 
and  provisions  similar  to,  or  slightly  varying  from,  those  of  preceding 
statutes,  are  contained  in  the  Merchant  Shippmg  Act,  1854, 17  &  18  Vict. 
c.  104,  and  the  Merchant  Shipping  Act  Amendment  Act,  1862,  25  &  26 
Vict.  c.  63. 

Paii  rV.  of  17  &  18  Vict.  c.  104  (in  which,  by  25  &  26  Vict.  c.  63,  s.  1, 
were  incorporated  the  regulations,  contained  in  Table  C.  of  that  Act), 
provides  for  safety  and  prevention  of  accidents,  and  applies  to  all  British 
ships,  and  to  foreign  steamships  carrying  passengers,  oetween  places  in 
the  United  Kingdom;  sect.  291;  and  the  woi^  *'ship,"  includes  ail 
vessels  not  propelled  by  oars :  sect.  2.  The  section  does  not,  however, 
exclude  vessels  propelled  by  oars.  Ex  pte.  Ferguson,  L.  B.,  6  Q.  B.  280. 
**  Every  vessel  that  substantially  goes  to  sea,  is  a  ship."  S.  C,  Id.,  291. 
And  conversely,  one  that  does  not  ordinarily  proceed  to  sea,  is  not  a  ship. 
Tfie  0.  S.  Butler,  L.  E.,  4  Adm.  238.  A  hopper-barge  is  a  ship.  2^he  Mac, 
7  P.  D.  126,  C.  A. 

By  25  &  26  Vict.  c.  63,  ss.  25-27,  the  regulations  contained  in  Table  0. 
were  made  binding  upon  all  owners  and  masters  of  ships,  but  power  is 
given  to  the  Crown,  on  the  joint  recommendation  of  the  Admiralty,  and 
the  Board  of  Trade,  by  Order  in  Council,  to  annul  or  modify  these 
regulations,  and  to  substitute  new  ones  in  their  place.  This  has  been 
done  by  Order  in  Council  of  11th  Aug.  1884 ;  and  the  Eegulations  of  1884 
for  preventing  collisions  at  sea,  which  are  now  in  force,  will  be  found  at 
9  P.  D.  247  et  seq.    These  regulations  are  numerous,  and  relate  to  the 
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yaiioua  lights,  which  different  vessels,  are  directed  to  carry  at  night,  to  fog 
signals,  and  sailing  and  steering  roles.  By  sect.  31,  in  the  case  of  any 
harbour,  river,  or  other  inland  navigation,  local  rules  concerning  Hehts, 
signals,  and  the  steps  for  avoiding  collision,  made  under  any  local  Act 
are  allowed,  and  by  sect.  32,  in  the  absence  of  such  Act,  may  be  made  by 
Order  in  Council,  and  are  then  to  have  the  same  effect,  as  the  regulations 
in  Table  C.  By  sect.  28,  in  case  of  damage,  arising  from  the  non- 
observance  of  any  of  these  regulations,  ''  such  damage  snail  be  deemed  to 
have  been  occasioned,  by  the  wilful  default  of  the  person,  in  charge  of  the 
deck  of  such  ship,  at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the 
court,  that  the  circumstances  of  the  case,  made  a  departure  from  the  regu- 
lation, necessary."  By  the  Merchant  Shipping  Act,  1873,  36  &  37  Vict, 
c.  85,  8.  16,  in  cases  of  collision,  the  person  m  char^  of  each  ship,  is  to 
render  to  the  other,  such  assistance  as  may  be  practicable  and  necessary ; 
and  to  give  the  name  of  his  vessel,  and  of  her  port,  &c.,  to  the  person  in 
char^  of  the  other  vessel ;  and  if  he,  without  excuse,  fails  to  do  so,  the 
collision,  in  the  absence  of  proof  to  the  contrarv,  shall  be  deemed  to  have 
been  caused  by  his  fault.  *'  Person  in  charge,  means  the  master,  even 
though  there  is  a  pilot  on  board,  by  compulsion  of  law ;  The  Queen,  L.  B., 
2  Adm.  354 ;  and  in  charge  during  any  time  life  could  have  been  saved. 
Expte.  Ferguson^  ante,  p.  742.  Bv  sect.  17,  "  if ,  in  any  case  of  collision, 
it  is  proved  to  the  court  before  whidi  the  case  is  tried,  that  any  of  the 
regulations  for  preventing  collision,  contained  in,  or  made  under,  the 
Merchant  Shippmg  Acts,  1854  to  1873,  has  been  infringed,  the  ship  by 
which  such  regulation  has  been  infringed  shall  be  deemed  to  be  in  fault, 
unless  it  is  shown  to  the  satisfaction  of  the  court,  that  the  circumstances 
of  the  case,  made  departure  from  the  regulation,  necessary."  Since  this 
section,  when  a  ship  nas  infringed  any  of  the  regulations,  and  a  collision 
has  happened,  it  is  no  defence  that  the  infringement,  if  it  might  have 
contributed  to  the  coUision,  did  not  in  fact  do  so ;  The  Khedive,  6  Ap.  Ca. 
876,  D.  P. ;  The  Arklaw,  9  Ap.  Ca.  136,  P.  C. ;  The  Fanny  M,  Carvill,  13 
Ap.  Ca.  455,  n. ;  2  Asp.  Mar.  Law  Cas.  565,  569,  per  P.  C. ;  but  it  is  a 
defence,  that  the  infrin^ment  was  such,  that  it  could  not  possibly  have 
contributed  to  the  collision,  S.  C. ;  The  Englishman,  3  P.  D.  18 ;  The  Duke 
of  Bucdeugh,  15  P.  D.  86,  C.  A. ;  or  that  it  was  the  only  manoeuvre  which 
offered  any  chance  of  avoiding  daneer,  which  was  otherwise  inevitable. 
The  Benares,  9  P.  D.  16,  C.  A. ;  or  mat  the  circumstances  were  such  that 
a  competent  seaman,  exercising  reasonable  care,  would  not  have  discovered 
that  tine  regulation  was  applicable.  The  Theodore  H.  Band,  12  Ap.  Ca. 
247,  D.  P.  As  to  damages  where  the  other  vessel  is  also  in  fault,  see  The 
Hihemia,  post,  p.  747.  Sect.  17  does  not  apply  to  the  Rules  for  Naviga- 
tion of  the  Eiver  Thames.  The  Harton,  9  P.  1).  44 ;  Cayzer  v.  Carron  C7o., 
otherwise  TAc  Margaret,  9  Ap.  Ca.  873,  D.  P.  These  rules  wiU  be  found 
o  P.  D.  276. 

A  vessel  with  her  anchor  down,  but  not  actually  holden  by  it,  is  "  under 
way,"  within  the  meaning  of  Eegulations,  art.  6,  and  is  bound  to  exhibit 
coloured  lights.  The  Esk,  L.  B.,  2  Adm.  350.  A  steam  tug  hove  to,  with 
her  engines  stopped,  is  bound  to  keep  out  of  the  way  of  a  sailing  vessel, 
under  art.  17.  The  Jennie  S,  Barker,  L.  R.,  4  Ad.  456.  It  would  seem 
that  no  action  lies  against  the  owner  of  a  transport,  in  the  employment  of 
the  Crown,  for  a  comsion,  happening  in  the  execution  of  the  orders  of  an 
oflBcer  of  the  royal  navy,  in  command  of  the  ship.  Hodgkinson  v.  Femiey  3 
C.  B.,  N.  S.  189  ;  26  L.  J.,  C.  P.  217. 

By  17  &  18  Vict.  c.  104,  s.  507,  and  following  sections,  where  loss  of  life 
OT personal  injury,  has  happened,  by  reason  of  any  wrongful  act,  neglect,  or 
default,  an  inquiry  may  oe  instituted  by  the  Board  of  Trade,  before  the 
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sheriff  and  a  jury,  and  no  person  shall  be  entitled  to  biing  an  action 
against  the  shipowner  until  the  completion  of  the  inqniry,  or  nntil  the 
refusal  of  the  Board  to  institute  one ;  and  if  the  Board  does  not  institute 
an  inquiry,  for  one  month,  after  service  of  notice  on  the  Board,  of  the 
party's  desire  to  bring  an  action,  this  shall  be  deemed  a  refusal. 

By  sect.  388,  neither  owner  nor  master,  is  liable  for  loss  or  damaee,  occa- 
sioned by  the  fault  or  incapcu^ity  of  a  qualified  pilot  acting  in  (marge  of 
the  ship,  within  any  district,  where  the  employment  of  one  is  compul- 
sory. This  section  is  in  affirmance  of  the  common  law.  The  Hector,  8 
P.  D.  218,  224,  per  Brett,  M.  B.  And  where  pilotage  is  compulsory  by 
the  law  of  a  foreign  country  in  which  the  collision  occurs,  the  master 
and  owner,  are  also  exempt  from  liability  in  our  courts,  even  though 
this  would  not  be  so,  by  tiie  law  of  that  country.  TAc  Halley,  L.  B., 
2  P.  0.  193.  The  exemption  applies,  eyen  where  the  yessel  doing  the 
dama^,  was  in  tow.  The  Ocean  Wave,  L.  B.,  3  P.  0.  205.  But  not 
to  injury  done  by  the  tug.  The  Mary,  5  P.  D.  14.  In  order,  however, 
to  take  advantage  of  these  exemptions  from  liability,  there  must  have 
been  no  fault,  on  the  part  of  the  master  and  crew,  which  might  have 
been  conducive  to  the  damage,  though  the  onus  of  proving  such  de- 
fault, is  in  the  first  instance  on  the  plaintiffs.  Clyde  Navigation  Co.  v. 
Barclay,  1  Ap.  Oa.  790,  D.  P.,  explaining  The  lona,  L.  B.,  1  P.  C. 
426 ;  The  Velaeguez,  Id,  494 ;  The  Indue,  12  P.  D.  46,  C.  A.  It  is  the 
duty  of  the  pilot,  to  attend  to  the  navigation  of  the  ship,  and  of  the 
master  and  crew  to  keep  a  good  look-out ;  The  lona,  supra ;  the  latter 
are  to  obey  the  pilot's  orders,  relating  to  the  navigation.  The  City  of 
Cambridge,  L.  B.  5  P.  0.  451.  The  owners  are  not  liable  if  the  pilot 
follow  a  suggestion  of  the  master  which  causes  the  damage.  The  Oakjield, 
11  P.  D.  34.  The  same  principles,  apply  to  a  ship,  entering  a  hai'bour, 
under  the  direction  of  the  harbour  master.  The  Cynthia,  2  P.  D.  52.  A 
steam  tug  towing  a  vessel,  which  is  compulsorily  in  charge  of  a  pilot,  must 
obey  the  pilot's  orders.  Spaight  v.  Tedcaath,  6  Ap.  Ga.  217,  D.  P.  The 
order  of  the  pilot  will  not  exonerate  the  shipowner  from  liability  for 
exhibiting  other  than  the  statutory  lights.     The  Ripon,  10  P.  D.  65. 

Where  a  pilot  has  been  compulsonly  taken  on  board  a  vessel,  he  does 
not  become  the  servant  of  the  owners,  so  as  to  make  them  liable  for  a 
collision,  caused  by  his  negligence,  at  a  place  where  pilotage  was  not 
compulsory,  provided  the  place  is  within  the  pilotage  district.  General  S. 
Navigation  Co,  v.  British,  &c.  5.  Navigation  Co,,  L.  B..  3  Ex.  330;  L.  B., 
4  Ex.  238,  Ex.  Ch. ;  and  see  Lucey  v.  Ingram,  6  M.  &  W.  302.  The 
apparent  discrepancy  between  this  case  and  The  Stettin,  B.  &  L.  1 99,  is 
explained  in  2'he  Lion,  L.  B.,  2  P.  C.  525, 531.  Where  the  pilot,  although 
compulsorily  taken  on  board,  is  not  compulsorily  in  charge,  but  is  a  mere 
adviser  of  the  master,  the  owner  is  not  exonerated  from  liability.  The 
Guy  Mannering,  7  P.  D.  132,  C.  A. ;  The  Agnes  OUo,  12  P.  D.  56. 

Pilotage  is  rendered  compulsory  by  several  local  and  personal  acts ;  the 
effect  of  these,  is  retained  oy  17  &  18  Vict.  c.  104,  s.  353.  See  Bodrigues 
y.  Melhuish,  10  Exch.  110;  24  L.  J.,  Ex.  26;  Tyne  Improvement  Commis- 
sioners y.  General  S,  Navigation  Co,,  L.  B.,  2  Q,.  B.  65;  The  Maria,  L.  B., 
1  Adm.  358 ;  The  City  of  Cambridge,  supra.  The  general  provision  on 
the  subject  is  sect.  354,  which  enacts,  that  the  master  of  every  ship, 
carrying  passengers  between  any  place,  situate  in  the  United  Kingdom, 
or  the  Channel  Islands,  or  the  Isle  of  Man,  and  any  other  place  so  situate, 
when  navigating  upon  any  waters,  situate  within  tne  limite  of  any  district 
for  which  pilots  are  licensed,  by  any  pilotage  authority,  under  the  provi- 
sions of  that  or  of  any  other  act,  or  upon  anjr  part  thereof  so  situate,  shall, 
unless  he  or  his  mate  has  a  pilotage  certificate,  or  a  certificate  under 
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sect.  355,  applicable  to  the  district  and  ship,  employ  a  licensed  pilot.  A 
certificate  under  sect.  355  is  not  granted  within  this  section  until  it  has 
been  delivered  out  of  the  office  to  the  master.  The  Killamey,  1  Lush. 
427  ;  30  L.  J.,  P.  M.  &  A.  41.  With'regard  to  the  jurisdiction  to  grant 
Hcenoes,  see  Hosmck  v.  Orayy  34  L.  J.,  M.  C.  209,  Q.  B.  The  payment 
of  a  fare,  is  necessary  to  constitute  a  passenger,  within  the  meaning  of 
sect-  354.     The  Lim,  L.  E.,  2  P.  C.  525. 

As  to  liability  of  the  managing  owner,  registered  as  such,  under  the 
Merchant  Shipping  Act,  1875  (38  &  39  Vict.  c.  88),  s.  4  (4),  for  negligence 
of  the  master  of  ship,  see  Steel  v.  Lester ,  3  C.  P.  D.  121. 

The  common  law  liability  of  the  master,  as  such,  for  the  negligence  of 
himself  or  his  crew,  is  unaffected  by  the  above  provisions,  except  in  case 
of  the  compulsory  employment  of  a  pilot.  See  ante^  p.  457 ;  Story  on 
Agency,  ss.  315,  317.  it  seems  that  salvage  services  to  a  vessel  in  distress 
faU  -within  the  ordinary  scope  of  the  master's  duties,  and  that  the  owners 
will  be  liable,  if  the  master  negligently  bring  his  own  ship  into  collision 
with,  and  so  sink,  the  other  vessel.     The  Thetis^  L.  B.,  2  Adm.  365. 

The  plaintiffs  may  sue  for  injury  to  cargo,  although  they  have  indorsed 
away  their  bills  of  hiding  to  secure  advances ;  the  money  recovered  is  for 
l^e  Denefit  of  the  persons  proved  to  be  entitled  thereto.  2'he  Glamorgan- 
shire, 13  Ap.  Ca.  454,  P.  C, 

The  following  cases  decided  on  the  common  law  may  be  found  useful  in 
eases  where  the  above  acts  and  regulations  do  not  apply. 

Wliere  the  collision  arose  through  inevitable  accident,  the  defendant  is 
not  liable ;  inevitable  accident  is  that  which  the  person  charged  with  the 
offence  could  not  possibly  prevent  by  the  exercise  of  ordinary  care, 
caution,  and  maritime  skill.  The  Marpesia,  L.  B.,  4  P.  0.  212,  220.  The 
onus  of  proving  the  defence,  is  only  thrown  on  the  defendant,  when  a 
prima  facie  case  of  negligence,  and  want  of  due  seamanship,  is  shown 
against  him ;  for  the  plaintiff  is  bound  to  prove  the  defendant's  negli- 
gence, as  part  of  his  case.  S.  C.  The  defendant  is  not  liable  for  damages 
caused  by  the  mere  failure  of  machinery  to  act ;  but  the  use  of  it  after  a 
gw"il<tr  prior  failure  may  be  evidence  of  negligence.  The  EuropeaUy 
10  P.  D.  99. 

Where  the  plaintiff  has,  by  his  own  culpable  negligence,  substantially 
contributed  to  the  accident,  he  cannot  recover.  Vennall  v.  Oarnerj  1  Cr. 
&  M.  21 ;  Smith  v.  Bobsoriy  3  M.  &  Gr.  59.  But,  though  the  plaintiff 
might  have  avoided  collision,  yet  he  may  recover,  if,  un&r  the  circum- 
stances, the  plaintiff  had  a  right  to  presume  that  the  defendant  would  have 
given  way,  and  so  prevented  the  accident.  Vennall  v.  Garner^  supra  ; 
Tuffy.  Vl^arman,  5  C.  B.,  N.  S.  573;  27  L.  J.,  C.  P.  322,  Ex.  Ch.  See 
also  Chadwick  v.  Dublin  Packet  Co.,  6  E.  &  B.  771 ;  Spaight  v.  Ted- 
ctuftle,  6  Ap.  Ca.  216,  D.  P. ;  and  other  cases  cited  ante,  pp.  740,  741. 
And  the  rule,  that  if  the  plaintiff  contribute  to  the  accident,  he  cannot 
Te<x>ver,  will  not  extend  to  relieve  the  defendant  from  liability,  merely 
because  the  plaintiff  might  have  avoided  it,  by  certain  precautions.  Thus, 
irhere  the  nlaintiff,  in  a  steamboat,  the  S.,  was  injured  by  the  fall  of  an 
anchor  of  uie  S.,  caused  by  collision  with  the  defendant's  steamboat,  the 
B.,  it  is  no  defence  that  the  anchor  may  have  been  improperly  stowed  in 
the  S.,  or  that  the  plaintiff  was  standing  on  a  part  of  the  deck,  where  he 
ought  not  to  be.  Greenland  v.  Chaplin,  5  Exch.  243.  The  defendant  in 
such  cases,  is  not  entitled  to  expect,  that  the  plaintiff  shall  bo  constantly 
on  his  guard,  against  the  consequences  of  another  person's  misconduct. 
So,  where  a  ship,  B.,  has,  by  wrong  manoeuvres,  placed  another  ship.  A., 
in  a  position  of  extreme  peril,  the  owners  of  A.  will  not  be  liable,  if  A.  was 
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then  wrongly  mancBuyrecL  The  Bywell  CagUe,  4  P.  D.  219,  G.  A.  See 
further,  ante,  p.  740.  Where  ship  A.  is  compelled  by  negligent  nayiga- 
tion  of  ship  B.  to  alter  her  coarso,  and  so  does  damage  to  slup  C,  B.  is 
liable  to  C.  The  Sisters,  1  P.  D.  117.  It  is  no  defence  that  the  vessel  of 
the  defendant  became  unmanageable  by  reason  of  a  previous  accident  occa- 
sioned to  it  by  the  neglect  of  his  crew.  Seccombe  v.  Wood,  2  M.  &  Bob.  290 ; 
Bomney  Marsh,  Lds.  o/v.  Trinity  House,  L.  B.,  5  Ex.  204;  L.  B.,  7  Ex. 
247,  Ex.  Ch. ;  The  George  and  Richard,  L.  B.,  3  Adm.  466. 

The  master  is  not  liable  for  the  wilful  act  of  the  crew,  though  he  was  on 
board  at  the  time.  Bowcher  v.  Noidstrom,  1  Taunt.  568.  Under  an  ordi- 
nary contract  of  towage,  the  tow  has  conlrol  over  the  tug  and  is  liable  for 
the  wrongful  acts  of  the  latter,  unless  they  were  so  sudden  as  to  prevent 
the  tow  from  controlling  them.  The  Niohe,  13  P.  D.  55.  Where  a  ship, 
A.,  runs  against  and  damages  a  ship,  B.,  at  anchor,  A.  is  prima  facie  to 
blame.  The  Annot  Lyle,  11  P.  D.  114, 0.  A.  Where  a  ship  is  accidentally 
sunk,  in  a  public  navigable  river,  there  is  no  common  law  obligation,  on  the 
owner  to  mark  the  spot  with  a  buoy,  or  otherwise  so  as  to  prevent  damage 
to  other  ships.  Broiim  v.  Mallett,  5  C.  B.,  599.  See  also  The  Dougku, 
7  P.  D.  151,  C.  A.  As  to  injury  to  submarine  cables,  see  Submarine 
Telegraph  Co.  v.  Dickson,  15  C.  B.  N.  S.  759 ;  33  L.  J.,  C.  P.  139. 

In  an  action  against  a  shipowner  for  negligently  leaving  open  a  hatch- 
way of  a  ship  in  dock,  it  was  held  that  the  register  was  prima  facie 
evidence  that  the  persons  in  charge  of  the  ship  were  the  servants  of  the 
defendants.    Hibbs  v.  Boss,  L.  B.,  1  Q.  B.  534. 

Damages,"]  By  the  Merchant  Shipping  Act,  1854,  s.  503  (which,  by 
8.  502,  apphes  to  the  whole  of  the  Queen's  dominions],  the  liability  of 
**  sea-gomff  ships  "  for  goods  taken  on  board  is  limited,  so  far  as  relates  to 
loss  of  or  oamage  to  goods,  in  the  manner  edready  specified,  ante,  p.  457. 
See  also  sects.  506  ana  516,  already  noticed  a7ite,  p.  457,  as  to  the  liability 
of  the  owner,  for  distinct  losses  or  injuries,  and  the  reserved  liability  of  a 
master  or  seaman,  as  such,  thou£^h  he  may  also  be  an  owner.  By  25  & 
26  Yict.  c.  63,  s.  54,  where  loss  of  life,  or  personal  injury,  is  caused  to  any 
person,  or  damage  to  any  merchandise  on  board  any  shi]^,  British  or 
foreign,  or  where,  from  the  improper  navigation  of  such  ship,  the  same 
injury  or  damage  is  caused,  in  relation  to  any  otiier  vessel,  the  owner, 
where  these  events  occur,  without  his  actual  fault  or  privity,  is  not  to  be 
liable  in  damages,  where  there  is  loss  of  life,  or  personal  injury,  to  an 
aggregate  amount,  exceeding  151.,  for  each  ton  of  the  ship's  tonnage,  or 
8/.  per  ton,  where  there  is  damag^  to  ships,  goods,  or  merchandise — 
registered  tonnage,  in  the  case  of  sailing  ships,  and  gross  tonnage  in  the 
case  of  steam  vessels.  See,  on  these  sections,  Glaholm  v.  Barker,  L.  B., 
1  Ch.  223,  post,  p.  766  ;  L.  &  8.  W.  By.  Co.  v.  James,  L.  B.,  8  Ch. 
241,  and  TJie  Victoria,  13  P.  D.  125.  The  defendant  is  also  liable  to  pay 
interest  on  the  amount  from  the  time  of  collision ;  see  Smith  v.  Kirby, 
1  Q.  B.  D.  131 ;  following  the  rule  of  the  Admiralty  Division  stated 
below  as  to  interest  on  damages.  The  limitation  seems  to  extend  to 
damage,  caused  by  delay  in  carrying  goods,  under  a  contract  of  carriage, 
see  cases  cited  ante,  p.  457.  Improper  navigation  falls  within  sect.  54, 
whether  it  arise  from  defect  in  the  equipment,  or  in  the  manoeuvring  of 
the  shi|).  The  Warkworth,  9  P.  D.  20,  145,  C.  A.  As  to  tiie  application 
of  this  limitation,  when  both  vessels  have  been  found  to  blame,  see  The 
Khedive,  7  Ap.  Ca.  795,  D.  P.  As  to  measurement  of  ship,  see  The 
Franconia,  3  P.  D.  164,  C.  A. 

B^  the  Merchant  Shipping  Act,  1854,  s.  516,  this  limitation  of  liabili^, 
appHes  to  a  British  ship,  only  if  she  be  registered  at  tke  time  of  toe 
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damage ;  it  does  not  apply  to  a  launch,  although  she  could  not  be  regis^ 
tered.     The  Andalusian,  3  P.  D.  182. 

By  the  J.  Act,  1873,  s.  25  (9),  **  In  any  cause  or  proceeding,  for  damages 
arismg  out  of  a  coUision  between  two  ships,  if  both  ships  uiaU  be  found 
to  haye  been  in  fault,  the  rules,  hitherto  in  force  in  the  Court  of  Admiralty, 
so  far  as  they  haye  been  at  yariance,  with  the  rules  in  force  in  the  Courts 
of  Common  Law,  shall  preyail.''  The  Admiralty  Court  in  such  case, 
awarded  to  the  plamtifTs  ship,  a  moiety  of  the  damage  she  had  sustained, 
and  in  the  case  of  cross  actions,  each  ship  recoyered  a  moiety  of  the 
damage  she  had  sustained.  The  MilaUy  Lush.  398 ;  31  L.  J.,  P.  M.  &  Ad. 
106;  The  Hochung  and  The  Lamving,  7  Ap.  Ca.  512,  P.  C.  Where,  how- 
eyer,  the  collision  might  haye  oeen  ayoided,  if  a  sufficient  look-out  had 
been  kept,  the  yessel  to  blame  in  this  respect,  had  no  claim  on  the  other. 
TJie  Miiariy  supra. 

This  principle  applies  eyen  where  one  ship  is  deemed  to  be  in  fault  by 
reason  of  stat.  36  &  37  Vict.  c.  85,  s.  17,  ante,  p.  743.  The  Ilibemia,  31 
L.  T.  805;  2  Asp.  Mar.  Cas.  454 ;  P.  C.,  Dec.  1874.  Where  both  ships, 
A.  and  B.,  are  to  blame,  but  A.  was  in  charge  of  a  pilot  compulsonly 
employed,  and  there  was  no  negligence  on  the  part  of  the  crew  of  A.,  the 
owner  of  A.  may  recoyer  a  moiety  of  the  damage  sustained  by  her  with- 
out deduction  for  damage  sustained  by  B.  Tlie  Hector,  8  P.  D.  218, 
C  A. 

See  on  the  application  of  sect.  25  (9^,  where  damage  has  been  done  to 
caigo  by  collision  with  a  ship  belongmg  to  the  owners  of  the  carrying 
ship,  both  ships  being  to  blame,  Chartered  Mercanitle  Bank  of  India  y. 
Naherlands  India  Steam  Nav.  Co.,  10  Q.  B.  D.  521,  C.  A. 

Sect.  25  (9)  does  not  apply  to  an  action  under  Ld.  Campbell's  Act,  9  &  10 
Tict.  c  93,  post,  p.  766,  as  there  was  no  Admiralty  rule  relating  thereto. 
The  Bemina,  12  P.  D.  58,  C.  A. ;  13  Ap.  Ca.  1,  D.  P. 

The  Merchant  Shipping  Act,  1854,  s.  373,  proyides,  that  no  qualified 
pilot,  who  has  executed  a  bond  for  1002.,  as  required  by  sect.  372,  **  shall 
be  liable  for  neglect,  or  want  of  skill,  beyond  its  penalty  and  die  amount 
of  pilotage  payable  to  him,  in  respect  of  the  yoyage,  on  which  he  is  en- 
gaged." 

In  the  Admiralty  Diyision,  interest  is  always  allowed  on  damages  from 
the  time  they  accrued  until  pajrment.  The  Gertrude  and  The  Baron  Aber- 
dare,  13  P.  D.  105,  C.  A.  Eyen  when  the  action  has,  after  yerdict,  been 
transferred  from  the  Queen's  Bench  to  the  Admiralty  Diyision  for  the 
assessment  of  damages.    S.  C. 

A  defendant  in  a  collision  case  is  not  entitled  to  deduct  from  the 
damages,  money  paid  to  the  plaintiff  by  insurers,  for  the  same  damage,  for 
the  plaintiff  is  sumg  for  the  benefit  of  the  insurers.  Yatea  y.  Whi/te,  4 
N.  C.  272.  Accord.  Simpson  y.  Thomson,  3  Ap.  Ca.  279,  D.  P.  See 
Dickenson  y.  Jardine;  N.  of  England  Insur.  Assoc,  y.  Armstrojig;  and 
other  cases  cited  ante,  pp.  429,  430 ;  see  also,  ante,  p.  742. 

Where  the  collision  caused  the  loss  of  the  ship's  equipment  for  nayiga- 
tion,  and  by  reason  thereof,  and  without  any  default  on  the  part  of  the 
master  or  crew,  ehe  subsequently  grounded  and  was  necessarily  aban- 
doned, the  loss  of  the  ship  was  held  to  be  recoyerable.  The  City  of 
Lincoln,  15  P.  D.  15,  C.  A.  As  to  damans  arising  from  detention  of  the 
plaintiff's  yessel,  resulting  from  the  coUision,  see  The  City  of  Peking,  Id. 
438,  P.  C.  Damages  for  loss  of  charterparty  are  not  too  remote.  The  Star 
of  India,  1  P.  D.  466;  The  ConseU,  5  P.  D.  229.  See  also  TheArgentino, 
14  Ap.  Ca.  519,  D.  P.  Damages  for  loss  of  market  by  detention  of  ship 
A.,  by  collision  with  ship  B.,  are  too  remote  to  be  recoyered  against  B.  by 
the  owner  of  cargo  in  A.     The  NoUing  Hill,  9  P.  D.  105,  C.  A. 


»> 
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Costs,']  In  the  Admiralty  Division,  where  the  defendant  succeeded  on 
a  defence  that  the  negligence  was  that  of  a  pilot,  compulsorily  employed, 
he  was  not  allowed  his  costs.  The  Daoiz^  47  L.  J.,  P.  D.  &  A.  1,  C.  A.; 
The  Matthew  Cay^  5  P.  D.  49 ;  and  see  The  Righorgs  Minde^  infra.  So, 
where  both  ships  were  to  blame ;  The  Righorgs  Minde,  8  P.  D.  136,  C.  A. ; 
The  Hector,  Id,  218,  0.  A. ;  even  where  the  action  was  by  the  owner  of 
cargo  carried  on  ship  A.  against  the  owner  of  ship  B.  for  damage  caused 
by  collision.  The  City  of  Manchester,  o  P.  D.  221,  C.  A.  This  practice 
as  to  costs  did  not,  however,  prevail  in  any  other  division.  General  S. 
Navigation  Co,  v.  X.  &  Edinburgh  Shipping  Co,,  2  Ex.  D.  467.  It  formerly 
applied  in  general  where  the  defence  was  mevitable  accident.  The  Mar- 
pesia,  L.  E.,  4  P.  G.  212.  But  this  is  now  otherwise,  and  the  practice  in 
the  Admiralty  Division  is  the  same  as  in  the  other  Divisions.  The 
Monkseaton,  14  P.  D.  51,  0.  A. ;  The  Batavier,  15  P.  D.  37,  C.  A.  And 
it  would  seem  that  where  the  defendant  has  succeeded  on  the  defence  of 
compulsory  pUotage,  he  is  entiUed  to  his  costs. 


Negligent  keeping  of  Animals. 

The  owner  of  an  animal,  which  is  ordinarily  vicious,  as  a  Hon  or  a  bear, 
is  liable  generally,  for  its  acts  of  ferocity,  for  he  is  bound  to  keep  it  secure, 
at  his  peril ;  but  the  owner  of  a  domestic  animal,  as  an  ox  or  a  dog,  is 
only  liable,  if  he  know  that  the  animal  is  accustomed  to  do  mischief.  S,  v. 
Huggins,  2  Ld.  Baym.  1583;  B.N.  P.  76;  Jenkins  v.  Turner,  1  Ld.  Baym. 
110.  Unless  the  animal  be  shown  to  be  harmless,  either  by  its  veij 
nature,  or  to  belong  to  a  class  that  has  become  so  by  domestication,  it  is 
immaterial  whether  the  individual  animal,  e,  g,,  an  elephant,  which  has 
done  the  injury  was  a  dangerous  one,  or  whether  the  defendants  had  any 
knowledge  that  it  was  so,  for  he  is  bound  to  keep  it  safe  at  his  peril. 
Filhum  V.  Peoples  Palace  and  Aquarium  Co,,  25  Q.  B.  D.  258,  C.  A.  In 
the  case  of  domestic  animals,  the  owner  must  keep  them  safe  if  he  have 
knowledge  of  their  mischievous  propensity,  and  negligence  is  presumed. 
May  V.  Burdett,  9  Q.  B.  101 ;  Jackson  v.  Smithson,  15  M.  &  W.  563 ;  Cox 
V.  Burhidge,  post,  p.  749.  See  also  Fletcher  v.  Ry lands,  L.  B.,  1  Ex.  265, 
281. 

In  an  action  for  keeping  a  dog,  which  bit  the  plaintiff,  Ld.  Ellenborough 
held  it  not  to  be  sufficient,  to  show  that  the  dog  was  of  a  fierce  and  savage 
disposition,  and  usually  tied  up  by  the  defendant,  and  that  the  defendant 
haa  promised  to  make  a  pecuniary  satisfaction,  to  the  plaintiff.  Beck  v. 
Dyson,  4  Camp.  198.  But  the  form  of  the  count,  in  this  case  is  not  stated; 
and  in  the  later  case  of  Thomas  v.  Morgan,  2  C.  M.  &  B.  496,  such  an 
offer,  to  make  satisfaction,  was  held  to  be  evidence,  though  slight,  of  the 
defendant's  knowledge  of  the  habits  of  the  animal.  It  is  not  necessary  to 
show  that  the  dog  has  bitten  another  man,  before  it  bit  the  plaintiff ;  it  ia 
sufficient  to  show  that  the  defendant  knew,  that  it  had  evinced  a  savage 
disposition,  by  attempting  to  bite.  Worth  v.  Oilling,  L.  B.,  2  C.  P.  1 ;  and 
see  GeUring  v.  Morgan,  5  W.  B.  536,  E.  T.  1857,  Q.  B.  This  knowledge 
would  be  evidenced,  by  the  defendant  having  warned  a  person,  to  beware 
of  the  dog,  lest  he  should  be  bitten.  Judge  v.  Cox,  1  Stark.  285.  Where 
a  dog  has  once  bitten  a  man,  and  the  owner  having  notice  thereof,  lets* 
him  ^  about,  or  lie  at  his  door,  an  action  will  lie  against  him,  by  a  person 
who  IS  bitten,  though  it  happened  by  his  treading  on  the  dog's  toes ;  for 
it  was  **  owing  to  the  defendant  not  hang^g  the  dog,  on  the  first  notice." 
iSiwii*^  V.  Pelah,  Str.  1264.  This  reason  is  not  very  satisfactory,  for  any 
domestic  animal  might  be  expected  to  bite  under  provocation,  and  on  this 
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point  the  decision  was  questioned  by  Cresswell,  J.,  in  Charlwood  y.  Oreigy 

5  Car.  &  K.  46.  Where  the  defendJants  haye  done  all  that  is  reasonable 
to  get  rid  of  a  stray  dog  which  has  come  on  their  premises,  they  are  not 
liable  for  injury  it  may  do.  Smith  v.  Ot,  E.  By.  Co.,  L.  B.,  2  C.  P.  4« 
Where  the  defendant's  dog  was  reported  to  be  mad,  and  the  defendant  tied 
him  up,  but  he  broke  loose,  and  bit  the  plaintiff's  child,  who  died  in  con- 
sequence, it  was  held  that  the  defendant  was  liable.  Jones  v.  Perry ^  2 
Esp.  482,  differently  reported  in  Peake  Ev.,  5th  ed.  292. 

Where  the  defendant  was  a  milkman,  and  his  wife  occasionally  attended 
to  his  business,  carried  on  in  the  premises,  where  he  kept  the  dog,  it  was 
held  that  a  complaint  that  the  dog  had  bitten  a  person,  made  to  the  wife 
on  the  premises,  to  be  communicated  to  the  husband,  was  evidence  of 
sciejiter.  Oladman  y.  Johnson^  36  L.  J.,  C.  P.  153.  So,  where  complaint 
was  made  to  two  men,  serving  customers,  behind  the  bar  of  the  defendant's 

?ublic-house,  out  of  which  uxq  dog  had  come.  Applebee  v.  Percy ^  L.  B.,  9 
I  P.  647.  Knowledge  by  a  servant,  who  has  charge  of  a  dog,  of  its  mis- 
chievous propensities,  is  equivalent  to  knowledge  of  the  master.  Baldwin 
V.  Casella,  L.  B.,  7  Ex.  325.  Where  the  plaintiff  was  injured  by  a  bull, 
driven  in  a  highway,  and  there  was  evidence  that  the  owner  knew  this  bull 
would  run  at  anytmng  red,  and  the  plaintiff  wore  a  red  handkerchief,  this 
was  held  evidence  that  the  owner  knew  of  the  bull's  mischievous  nature. 
Hudson  y.  Boberts^  6  Ezch.  697 ;  20  L.  J.,  Ex.  299.  A  horse,  stra3ring  on 
the  high  road,  kicked  a  child ;  l^ere  was  no  ^yooi  that  the  horse  was  of  a 
vicious  temper,  or  how  he  came  to  ^t  loose;  it  was  held  that  the  evidence 
was  not  sufficient  to  support  an  action  for  the  injuiy  to  the  child.  Cox  y. 
BurUdge,  13  0.  B.,  N.  8.  430;  32  L.  J.,  C.  P.  89.  the  court,  in  this  case, 
seemed  to  think  that  whether  the  horse  strajed  on  to  the  road,  by  reason  of 
the  negligence  of  the  owner  or  not,  was  unmateiial,  because,  even  sup- 
posing that  there  was  negligence  in  this  respect,  the  owner  would  only 
oe  liable  for  the  ordinary  consequences  of  his  neglect,  and  that  the  horse 
kicldng  the  child,  was  not  a  consequence  of  that  nature.  But,  in  Lee  y. 
Biley,  18  0.  B.,  N.  S.  722 ;  34  L.  J.,  C.  P.  212,  where,  through  the  defect 
of  a  gate,  which  the  defendant  was  bound  to  repair,  the  defendant's  horse 
strayed  into  a  field,  belonging  to  the  plaintiff,  and  kicked  the  plaintiff's 
horse,  it  was  held,  that  the  plaintiff  was  entitled  to  recover,  as  the  dam- 
age resulted  from  a  trespass  for  which  the  defendant  was  responsible. 
Atwrd,  EUis  v.  Lo/tus  Iron  Co.,  L.  B.,  10  C.  P.  10,  and  see  Smith  y. 
Cook^  1  Q.  B.  D.  79.  As  to  damage,  caused  by  animals  straying,  through 
neglect  of  railway  company  to  fence  their  line,  as  required  by  the  8  &  9 
Vict.  c.  20,  s.  68,  post,  p.  764,  see  ChUd  v.  Beam,  L.  B.,  9  Ex.  176;  Wise- 
man y.  BookcTy  3  0.  P.  D.  184,  citied  post,  p.  754. 

If  a  dog,  accustomed  to  bite,  be  let  loose  at  night,  for  the  protection  of 
the  defendant's  yard,  and  the  iniury  arise  from  the  plaintiff  incautiously 
going  into  the  yard,  after  it  has  been  shut  up,  no  action  will  lie.  Brock  v. 
Copeland,  1  Esp.  203;  Deane  y.  Clayton,  1  B.  Moo.  225,  245.  But,  though 
a  person  has  a  right,  to  keep  a  fierce  dog  to  protect  his  pro]>erty,  he  must 
not  place  it  in  the  open  approaches  to  his  house,  so  as  to  injure  persons 
lawnilly  coming  to  nis  house;  per  Tindal,  C.  J.,  Sarch  v.  Blackburn^  M. 

6  M.  505 ;  see  also  Blackman  v.  Simmovis,  3  C.  &  P.  138.  The  principle 
of  these  cases,  was  discussed  in  Bird  v.  Holhrook,  4  Bin^.  628,  where  it  was 
held,  that  the  defendant,  who,  for  the  protection  of  his  property,  had  set 
A  spring-gun,  without  notice,  in  a  walled  garden,  was  answerable  in 
damages  to  a  person  who,  having  climbed  over  the  wall,  in  search  of  a 
fitray  fowl,  was  injured  by  the  gun.  On  this  case,  see  Lynch  y.  Nurdin, 
1  Q.  B.  29,  37 ;  Jiyrdin  y.  Crump,  8  M.  &  W.  782 ;  Barnes  y.  Ward,  9 
C  B.  392,  421 ;  19  L.  J.,  0.  P.  195 ;  Degg  y.  Midland  By.  Co.,  1  H.  &  N. 
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773 ;  26  L.  J.,  Ex.  171.  In  Stilea  v.  Cardiff  8.  NavigaHon  Co.,  33  L.  J., 
Q.  B.  310,  where  the  plaintiff  entered  a  stable-yard,  belon^g  to  the 
defendants,  to  make  inauiries  from  their  servants,  about  his  luggage, 
which  was  in  the  custody  of  the  defendants,  and  was  bitten  by  a  dog, 
chained  up  in  a  comer  of  the  yard,  it  was  held,  that  there  was  eyidence  of 
negligence.  In  Line  y.  Taylor y  3  F.  &  F.  731,  the  dog  was  allowed  to  be 
brought  into  court,  and  inspected  by  the  jury,  that  mej  might  judge  of 
its  disposition. 

In  tne  case  of  injury  by  a  dog,  to  sheep  or  cattle,  the  stat.  28  &  29  Yict. 
e.  60,  renders  evidence  of  a  mischievous  propensity  of  the  dog,  or  of  the 
owner's  knowledge  thereof,  unnecessary ;  that  Act  also  simplifies  in  su<^ 
cases,  the  proof  of  the  ownership  of  the  dog. 

By  sect.  1,  **  The  owner  of  every  do^,  shall  be  liable  in  damages,  for 
injury  done  to  any  cattle  or  sheep  by  his  dog,  and  it  shall  not  be  neoee- 
sary,  for  the  party  seeking  such  damages,  to  show  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge  of  such  previous 
propensity,  or  that  the  injury  was  attributable  to  neglect,  on  the  part  of 
sucn  owner."  The  word  "cattle,"  in, this  section,  includes  horses  and 
mares;  Wright  y.  Pearson^  L.  B.,  4  Q.  B.  582;  it  would  seem  also  to 
include  pigs.     See  Child  v.  Heam,  L.  B.,  9  Ex.  176. 

Sect.  2.  "The  occuj>ier  of  any  house  or  premises,  where  any  dog  -was 
kept,  or  permitted  to  live,  or  remain,  at  the  time  of  such  injury,  shall  be 
deemed  to  be  the  owner  of  such  dog,  and  shaU  be  liable  as  such,  tmleas 
the  said  occupier,  can  prove,  that  he  was  not  the  owner  of  such  dog,  at  the 
time  the  injury  complained  of,  was  conmiitted ;  and  that  such  dog  iras 
kept,  or  permitted  to  hve,  or  remain  in  the  said  house,  or  premises,  without 
his  sanction  or  knowledge :  provided  always,  that  where  there  are  more 
occupiers  than  one,  in  any  house  or  premises,  let  in  separate  apartments, 
or  lodging,  or  otherwise,  the  occupier  of  that  particular  put  of  the 
premises,  m  which  such  dog  shall  have  been  kept,  or  permitted  to  live,  or 
remain,  at  the  time  of  such  injury,  shall  be  deemed  to  be  the  owner  of 
such  dog." 

As  to  the  defendant's  liability  for  the  trespasses  of  his  domestic  animals 
on  the  land  of  another,  vide  post,  Treepaea  to  land — Evidence  of  trespass 
committed  hy  defendant* 

Negligent  User  of  Land, 

Many  of  the  cases,  sometimes  classed  under  this  head,  will  be  found 
imder  Nuisance,  anfc,  pp.  721  et  seq,,  and  Disturbance  of  support  of  land, 
post,  pp.  768  et  seq.  The  following  are  miscellaneous  cases  of  injury, 
arising  from  the  negligent  user  of  land,  which  do  not  fall  within  the 
above  heads. 

As  to  the  liability  of  contiguous  mine  owners,  it  has  been  held  that  the 
owner  of  a  coUiery,  lying  on  a  higher  level  than  another,  belonging  to  the 
plaintiff,  may,  so  long  as  he  does  not  work  in  an  unusual  and  negligent 
manner,  remove  coal  from  his  mine,  so  that  water  flows  into  that  of  the 
plaintiff.  Smith  v.  Kenrick,  7  C.  B.  515;  Wilson  v.  Waddell,  2  Ap.  Ca. 
95,  D.  P.,  and  see  Smith  v.  Fletcher,  Id,,  781,  and  W.  Cumberland  Iron, 
<fec.  Co,  V.  Kenyon,  11  Ch.  D.  782,  C.  A.  The  owner  of  tiie  upper,  of  two 
adjoining  mines,  is  not  liable  for  injury,  by  water  flowing  by  gravitation, 
into  the  lower  mine,  from  works  conducted  by  him,  in  the  usual  and  proper 
manner ;  but  he  has  no  right  to  take  active  measures,  to  discharge  water 
from  the  upper,  into  the  lower  mine.  Baird  v.  Williamson,  16  C.  B.,  N.  S. 
376;  33  L.  J.,  0.  P.  101.  See  also  Crompton  v.  Lea,  L.  B.,  19  Eq.  115; 
Smith  y.  Fletcher,  supra.    So,  if  a  landowner,  A.,  bring  water  on  to  his 
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land,  by  artificial  means,  he  is  bound  at  his  peril  to  keep  it  from  escaping, 
and  caufling  injury  on  his  neighbour's  land.  Fletcher  y.  Bylands,  L.  B., 
3  H.  L.  890.  And,  eyen  if  it  come  there  by  natural  causes,  A.  must  not 
take  aciire  steps  to  transfer  the  injury  to  his  neighbour,  B.,  by  discharg- 
ing it  on  B.'a  land.  Whallej/  y.  Lancashire  and  Yorkshire  Ry,  Co,,  13 
Q.  B.  D.  131,  C.  A.  A.  may,  howeyer,  preyent  the  water  from  coming 
on  his  land,  although  the  water  goes  in  consequence  on  B.'s  land,  and 
causes  injury  to  B.  Nidd  y.  L.  cfc  N.  W,  By.  Co.,  L.  E.,  10  Ex.  4.  As 
to  damages  recoyerable  for  flooding  a  mine,  see  Smith  y.  Fletcher,  L.  R., 
7  Ex.  305,  313.  No  objection  was  taken  to  the  rule  of  damages,  here  laid 
down.  FfVfe  S.  0.,  L.  R.,  9  Ex.  64,  and  2  Ap.  Ca.  781,  D.  P.  Where  the 
defendant  haa  used  all  reasonable  care,  to  preyent  water  stored  on  his  land 
from  eacaping,  he  is  not  liable  for  damage,  caused  by  an  escape,  the  con- 
sequence of  vis  major.  Nichols  y.  Marsland,  L.  R.,  10  Ex.  255 ;  2  Ex. 
.  D.  1,  C.  A.  See  also  Box  y.  Jubb,  4  Ex.  D.  76.  The  application  of  the 
aboye  principles^  to  the  rights  and  liability  of  the  occupiers  of  different 
floors,  of  the  same  building,  was  much  considered  in  Carstairs  y.  Taylor, 
L.  B.,  6  Ex.  217,  and  Boss  y.  Fedden,  L.  R.,  7  Q.  B.  661.  As  to  defen- 
dant's liability,  for  injury  caused  by  the  flooding  of  his  neighbour's  land, 
by  reason  of  the  defendtmt's  negligence,  in  mamtaining  a  riyer  wall,  see 
NitrophosphcUe,  ^c.  Manure  Co.  y.  L.  &  S.  Katherine^s  Dock  Co.,  9  Oh.  D. 
503.  A.  IS  liable  for  injury  caused  to  his  neighbour,  B.,  by  any  artificial 
work,  made  or  kept,  by  A.  on  his  land :  as  for  injury  by  damp,  caused  to 
B.'8  houae,  by  reason  of  A.'8  haying  heaped  earth  against  his  wall,  which 
adjoined  B.'s  house.  Hurdman  y.  N.  E.  By.  Co.,  3  0.  P.  D.  168,  0.  A. ; 
Broder  y.  SaiUard,  2  Ch.  D.  692.  The  defendant  is  not  liable  for  injury 
caused  by  that  which  grows  naturally  on  his  land,  e.g.,  thistles,  the  seed 
of  which  is  scattered  by  the  wind  on  the  land  around.  Giles  y.  Walker, 
24  a  B.  D.  656. 

No  action  lien,  where  the  damage  results,  from  carrying  out  works,  ftc, 
authorized  by  statute.  Dixon  y.  Metropolitan  Board  of  Works,  7  Q.  B.  D. 
418,  and  see  further  cases  cited  post,  p.  752.  As  to  damages  recoyerable, 
for  injury,  caused  by  commissioners  negligently  carrying  out  works,  they 
are  bound  to  do,  Collins  y.  Middle  Level  Commissioners,  L.  R.,  4  C.  P.  279. 
See  also  Geddis  y.  Bann  Beservoir  Co.,  3  Ap.  Ca.  430,  D.  P. 

As  to  the  liability  of  a  wharf  owner,  for  injury  caused  by  the  state  of 
the  riyer  bed  adjacent  to  his  wharf,  to  a  ship,  which  he  inyited  to  dis- 
eharge  there,  see  The  Moorcock,  14  P.  B.  64,  C.  A.,  post,  p.  758;  The 
CalUupe,  Id.  138,  C.  A.:  reyersed  in  D.  P.  (1891)  A.  C.  11;  WHght  y. 
Lelhhridge,  63  L.  T.,  N.  S.  572,  C.  A: 

Negligent  keeping  of  Fire,  or  Inflammahle  Matter. 

"  By  tiie  Building  Act,  14  Geo.  3,  c.  78,  s.  86,  "  no  action  "  will  lie  against 
"any  person,  in  whose  house,  chamber,  stable,  bam,  or  other  building, 
or  -cm  whose  estate  any  fire  shall"  .  .  .  "accidentally  begin."  This 
section  is  of  general  application,  and  not  confined  to  the  metropolis. 
Filiiier  y.  Phippard,  11  Q.  B.  347.  It  does  not  apply  to  cases  of  negli- 
gence, or  of  fires  intentionally  lighted;  and  if  a  fiie  be  negli^ntly  lighted 
or  kept  by  a  person,  or  his  seryant.  on  his  premises,  so  that  it  seis  fire  to 
his  neighbour's  premises,  he  is  liable  to  his  neighbour.  S.  C,  comment- 
ing on  1  Bl.  Com.  431.  See  also  Canterbury,  Vt.  y.  Att.-Gen..  1  Phil.  306. 
It  seems  that  the  effect  of  the  statute,  is  to  rebut  the  presumption,  that  ihe 
bappentng  of  the  fire  was  the  result  of  negligence. 

^  In  Vaughan  y.  Menlove,  7  C.  ft  P.  525,  where  the  defendant  was  held 
liable,  for  damage  occasioned  to  plaintifTs  property,  from  the  defendanf  b 
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hay-rick  haying  ignited,  by  reason  of  its  being  carelessly  put  together, 
Patteson,  J.,  directed  l^e  jury  to  conside)*,  whether  the  defendant  had 
acted,  as  a  man  of  ordinary  skill  and  prudence  would  have  acted,  or 
whether,  through  his  negligence  and  carelessness,  the  plaintifPs  property 
had  been  consumed.  It  was  not  enough  that  the  defendant  had  acted 
bond  fide ;  for  if,  by  want  of  jud^ent  or  care,  the  injury  had  been  occa- 
sioned, he  was  Hable  to  the  acnon.  S.  C,  3  N.  C.  468.  In  an  action, 
against  a  railway  company,  for  so  negligently  managing  an  engine,  that 
Hie  plaintiffs  premises  were  burnt,  by  the  si>arks  emitted  from  it,  it 
appeared  in  evidence,  that  the  danger,  from  emission  of  sparks,  might  be 
diminished,  but  it  was  not  shown  mat  the  company  had  taken  any  pre- 
cautions, for  that  purpose.  It  was  held  that  there  was  a  primd  facie  case 
of  negligence.  Fi^got  v.  E.  Counties  By,  Co.^  3  C.  B.  229.  In  sudi  case, 
where  it  is  a  question  whether  the  sparks,  could  have  reached  the  pre- 
mises, at  a  distance  from  the  rail,  evidence  is  admissible,  to  show  that 
sparks,  had  been  in  fact  thrown  as  far,  by  other  engines.  S.  0.  It  was 
also  there  held,  that  the  mere  act  of  ignition,  by  the  sparks,  was  primS 
facie  evidence  of  negligence,  and  called  for  proof  of  reasonable  precautions. 
S.  C.  Where  the  defendants  left  heaps  of  hedge  trimmings,  near  their 
line,  in  dry  weather,  so  that  they  became  ignited,  by  sparks  m>m  a  passing 
engine,  and  did  damage,  this  was  held  to  be  evidence  of  negligenoe. 
Smith  V.  L.  cfc  8.  W.  By,  Co,,  L.  B.,  5  0.  P.  98 ;  L.  R.,  6  0.  P.  14,  Ex.  Gh. 
In  one  case  it  was  said,  that  the  defendants  might  show,  that  the  plaintiff 
negligently  placed  his  stack,  or  rick,  so  as  to  expose  it  to  danger.  Semh, 
per  Tindal,  0.  J.,  in  Aldridge  v.  Gt,  W,  By,  Co.,  3  M.  &  Or.  516. 

A  railway  company  is  not  responsible,  for  these  accidental  fires,  if  they 
have  taken  every  precaution,  that  science  can  suggest,  to  prevent  injury ; 
they  are  only  liable,  if  guilty  of  some  negligence  in  fact,  and  negligence 
cannot  be  implied,  from  the  mere  employment  of  locomotives,  where  the 
use  of  them  has  been  expressly  permitted  by  the  legislature.  Vaughan  v. 
Taff  Vale  By,  Co,,  6  H.  &  N.  679 ;  29  L.  J.,  Ex.  247,  Ex.  Oh.,  following 
B,  V.  Pease,  4  B.  &  Ad.  30.  Accord,  Hammersmith  A  City  By,  Co,  y. 
Brand,  L.  E.,  4  H.  L.  171 ;  Truman  v.  L,  Brighton  <fe  S,  C,  By.  Co,,  11 
Ap.  Ca.  45,  D.  P.  Where  the  plaintiff  proved,  that  the  en^e  was  not 
provided  with  the  ordinary  appliances,  for  preventing  sparks  issuing  from 
the  fiie-box,  but  the  defenduits  called  scientific  witnesses,  to  show  that 
the  engine  was  so  constructed,  as  to  make  it  unnecessary,  to  provide  any 
of  these  safeguards ;  it  was  held  to  have  been  rightly  left  to  the  jury*, 
whether  there  had  been  negligence,  in  the  condition  of  the  engine,  or  in 
the  manner  of  working  it.  FremaniU  v.  X.  <fe  If,  W,  By,  Co,,  10  C.  B.> 
N.  S..89;  31  L.  J.,  C.  P.  12.  See  also />im?nocfc  v.  Nwth  Staffordshire 
By.  Co,,  4  F.  &  F.  1058.  Where  the  legislature  has  not  authorized  the 
company  to  use  locomotive  engines,  they  are  liable  for  such  accidental 
fires.  Jones  v.  Festinvog  By,  Co.,  Jj,  B.,  3  Q.  B.  733.  See  also  Hill  y. 
Metrop,  Asylum  District,  6  Ap.  Ca.  193,  D.  P.  So,  where  locomotive 
engines,  are  used  on  ordinary  highways,  the  persons  using  them,  areliaUe 
for  any  fixes  thereby  caused,  for  the  statutes  which  r^ulate  their  use 
expressly  reserve  the  right  of  action,  for  any  injury  such  hxx)motiyes  may 
cause ;  see  24  &  25  Vict.  c.  70,  s.  13;  28  &  29  Vict.  c.  83,  s.  12.  Powell 
v.  Fall,  5  a  B.  D.  697,  0.  A. 

Where  an  accident  occurred,  by  the  escape  of  gas,  supplied  by  a  gaa 
•company,  in  a  private  house,  and  the  only  means  of  shutting  off  the  gas, 
was  Dv  a  key  to  a  stop-cock  in  the  house,  kept  by  the  tenant;  it  was  held, 
first,  mat  there  was  no  common  law  obligation  on  the  company,  to  prevent 
the  gas  &om  escaping,  hj  attaching  an  external  stop-cock,  even  after  the 
tenant  had  left  the  premises,  and  given  notice  that  no  further  supply  was 
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wanted ;  secondly,  that  the  negligence  of  the  plaintiff,  the  owner  of  the 
house,  in  not  shutting  off  the  gas,  was  an  answer  to  an  action  against  the 
company.  Holden  v.  Liverpool  Gas  Co,,  3  C.  B.  1.  As  to  ihie  lability  of  a 
gas  company,  for  an  explosion,  caused  by  the  escape  of  gas,  from  a  defective 
service  pipe  supplied  by  them,  see  Burrows  v.  March  Gas  Co.,  L.  B.,  5 
Ex.  67 ;  L.  B.,  7  Ex.  96,  Ex.  Ch.  See  also  Parry  v.  Smith,  4  0.  P.  D. 
325.  post,  p.  758. 

Ihe  defendant  is  not  entitled  to  deduct  from  the  damage  sustained, 
money,  received  by  the  plamtiff  for  the  same  damage,  under  a  fire  policy. 
Vide  ante,  pp.  429,  430,  443. 

An  insurer  has  no  right,  apart  from  the  assured  A.,  to  maintain  an 
action  for  damage,  to  the  thing  insured ;  he  can  enforce  A.*s  rights,  only 
in  A.*s  name ;  Simpson  v.  Thomson^  3  Ap.  Ca.  279,  D.  P. ;  Midland 
Insur.  Co.  V.  Smith,  6  Q.  B.  D.  561;  and  after  admitting  the  claim  on  the 
policy.    S.  G. 

Negligence  of  Railtoay  Companies, 

The  cases,  relatinfi^  to  accidents,  caused  by  the  negligent  driving  of 
trains,  will  be  foimd  ante,  pp.  734  et  seq. ;  and  those  occasioned  by 
fire,  from  their  locomotives,  ante,  p.  752.  Under  the  present  head, 
are  collected  cases,  decided  on  the  statutory  obligation  of  railway  com- 
panies, to  protect  their  line  with  fences,  gates,  &c. ;  and  on  their  duty  to 
provide  sare  platforms,  &c.,  on  which  their  passengers  may  alight;  and  also 
some  other  cases,  with  respect  to  the  negligence  of  their  servants. 

The  obligation  to  fence,  &c.,  arises  under  the  Bailway  Clauses  Conso 
lidation  Act,  1845  (8  &  9  Yict.  c.  20),  which,  by  sect.  47,  imposes  on  the 
company  the  dul^,  where  a  }>ublic  road,  crosses  the  line  of  railway  at  a 
level,  of  maintaming  ''  sufficient  gates,  of  such  dimensions  and  so  con- 
structed as  when  closed  to  fence  in  the  railway  and  prevent  cattle  or 
horses  passing  along  the  road  from  entering  the  railway,*'  and  of  keeping 
the  gates  closed,  across  the  road,  except  when  carriages,  &c.,  have  to  cross 
the  railway.  Under  this  provision,  the  company  are  liable  for  injury  even 
to  stray  cattle  on  the  road,  that  had  got  upon  the  railway,  owing  to  defect 
in  the  repair  of  swing  foot  gates  at  uie  side  of  the  carriage  gates  closed 
across  the  road ;  Charman  v.  S.  E.  By.  Co.,  21  Q.  B.  D.  524,  G.  A. ;  or 
through  gates  improperly  left  open.  Fawcett  v.  York,  Ac.  By.  Co.,  16 
Q.  B.  610 ;  20  L.  J.,  Q.  B.  222,  decided  on  5  &  6  Vict.  c.  55,  s.  10,  which 
was  to  the  same  effect.  The  above  section  obliges  the  company,  also  to  use 
due  care,  in  opening  the  gates,  and  allowing  carriages  to  pass.  Lunt  v.  X. 
db  N.  W.  By.  Co.,  L.  B.,  1  Q.  B.  277.  Where  the  carriage  gates  are  left 
open,  this  amounts  te  an  intimation  that  the  road  across  the  line  is  safe ; 
find  the  company  are  liable  te  a  foot  passenger,  who  is  thereby  induced  te 
cross  the  line,  and  is  hurt  by  a  passing  train.  Stapley  v.  X.  Brighton  db 
8,  C.  By.  Co.,  L.  B.,  1  Ex.  21 ;  Wanless  v.  N.  E.  By.  Co.,  L.  B.,  6  Q.  B. 
481,  Ex.  Cli. ;  L.  B.,  7  H.  L.  12.  If,  however,  there  be  no  servant  of  the 
oompany  at  the  gate  te  open  it,  and  the  person  wishing  te  cross  the  rail- 
way, open  the  gate  himself,  he  does  so  at  his  peril.  Wyatt  v.  Gt.  W.  By, 
Co,,  6  B.  ft  S.  709 ;  34  L.  J.,  Q.  B.  204.  See  also  on  this  section,  Matson 
Y,  Baird,  3  Ap.  Ga.  1082,  D.  P.  The  Highway  Act,  5  &  6  Will.  4,  c.  50, 
fl.  71,  contains  a  somewhat  similar  provision. 

A  footpath,  entered  by  swing  gates,  crossed  a  railway  on  a  curve,  at  a 
short  distance  from  a  bndge,  which  partially  obstructed  the  view  of  trains; 
the  plaintiff,  who  was  deal  of  one  ear,  was  injured  by  a  down  train,  while 
bis  attention  was  attracted  by  the  passing  of  an  up  train ;  it  was  held  that 
there  was  evidence  of  negligence  by  the  company.    Bilbee  y.  X.  <fe  Brighton 
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By.  Co.,  18  C.  B.,  N.  S.  684 ;  34  L.  J.,  C.  P.  182.  This  case  has  been 
explained,  on  the  ground  that  the  company,  haying  constnicted  a  pecoliarly 
dangerous  crossing  were  bound  to  take  special  precautions.  Cliff  y. 
Midland  By.  Co.,  Ij.  B.,  5  Q.  B.  258,  26^—265.  There  is,  howeyer,  no 
general  duty  on  railway  companies,  to  place  watchmen  at  public  footways. 
Grossing  the  railway  at  a  leyel ;  but  it  depends  on  the  circumstances  of 
each  case,  whether  the  omission  of  such  a  precaution,  amounts  to  negli- 
gence, on  the  part  of  the  company.  S.  C. ;  Stuhley  v.  L.  <fe  N.  W.  By.  8o., 
Ii.  E.,  1  Ex.  13;  Skelton  v.  L.  &  N.  W.  By.  Co.,  L.  E.,  2  0.  P.  631; 
Jame»  v.  Ot.  W.  By.  Co.,  L.  E.,  2  0.  P.  634,  n. ;  Ellis  v.  Gt.  W.  By.  Co., 
L.  E.,  9  0.  P.  551,  Ex.  Ch. ;  Davty  v.  L.  &  S.  W.  By.  Co.,  11  Q.  B.  D.  213 ; 
12  Id.  72,  C.  A.  See  also  SUUtery  v.  Dublin,  Wicklow,  4kc.  By.  Co.,  3  Ap. 
Oa.  1155,  D.  P. ;  Wakeliny.  L.  &  S.  W.  By.  Co.,  12  Ap.  Ca.  41,  D.  P. 
It  is  no  eyidence  of  negligence,  that  the  comnany  has  not  exercised  a 
statutory  power,  of  diyerting  the  way  across  uie  line.  Cliff  y.  Midland 
By.  Co.,  supra.  Where  an  engine  ran  oyer  the  plaintiff,  a  child  three 
years  old,  it  not  appearing  how  the  child  got  on  the  line,  or  that  there 
was  negligence  on  tne  part  of  the  company,  the  plaintiff  was  nonsuited. 
Singleton  v.  E.  Counties  By.  Co.,  7  C.  B.,  N.  S.  287.  But,  in  a  similar 
case,  where  it  appeared  that  the  absence  of  a  gate,  or  stile,  where  a  road, 
or  path,  crossed  the  Une,  as  required  by  sects.  47,  61,  might  haye  been 
the  cause  of  the  accident,  the  pl^tiff  was  held  to  be  entitled  to  recoyer. 
Williams  y.  Ot.  W.  By.  Co.,  L.  E.,  9  Ex.  157. 

As  to  the  duty  of  the  company,  with  respect  to  the  state  of  the  line,  at  a 
leyel  crossing,  vide  ante,  p.  727. 

Under  8  &  9  Vict.  c.  20,  s.  68,  a  railway  company  is  bound  to  maintain 
sufficient  fences,  for  separating  the  land,  taken  for  the  use  of  the  railway, 
from  adjoining  lands  not  taken,  and  protecting  the  cattle  of  the  owners 
and  occupiers  from  straying  thereout.  If  the  company  neglect  to  fence, 
neither  it,  nor  its  seryants  can  recoyer  for  injury  caused  by  ftnimftla 
straying  on  its  land;  Child  y.  Hearn,  L.  E.,  9  Ex.  176;  nor  can  the 
tenants  of  the  land.  Wiseman  y.  Booker,  3  C.  P.  D.  184.  The  plaintiff's 
sheep  escaped  into  the  field  of  A.  from  defect  of  fences,  which  tiie  plaintiff 
was  boimd  to  repair,  and  thence  into  a  railway,  by  reason  of  a  defect  in 
the  railway  fences:  held,  that  the  plaintiff  could  not  sue  the  railway 
company,  for  injury  to  his  sheep  by  a  train.  Bicketts  y.  E.  &  W.  India 
Docks,  ic.  By.  Co.,  12  0.  B.  160;  21  L.  J.,  0.  P.  201.  So,  where  the 
plaintiff's  cattle  strayed  from  his  own  field,  into  the  highway,  and  thence, 
through  a  defectiye  fence  of  the  company,  on  to  the  railway,  and  were 
there  killed  by  a  train,  it  was  held,  that  the  section  did  not  oblige  the 
company,  to  fence  a^nst  any,  but  persons  lawfully  on  the  highway,  and 
that  they  were  not  liable.  Manchester,  &c.  By.  Co,  y.  Wallis,  14  0.  B.  213; 
23  L.  J.,  C.  P.  85.  So,  if  the  owner  of  lands,  adjacent  to  a  railway,  haye 
a  key  of  a  gate,  to  a  priyate  crossing  oyer  it,  and  the  gate  be  left  open  by 
him,  the  company  is  not  liable  for  injury  to  his  cattle,  straying  on  the 
rail,  eyen  if  there  be  some  negligence  in  the  company;  and  the  owner 
cannot,  imder  such  circumstances,  set  up  the  objection,  that  ike  defen- 
dants ought  to  haye  made  a  bridge,  and  not  a  leyel  crossing.  Ellis  y. 
X.  <fc  8.  W.  By.  Co.,  2  H.  &  N.  424;  26  L.  J.,  Ex.  349.  The  obligation 
to  fence,  created  by  the  aboye  section,  applies  only  as  between  the  railway 
company,  and  the  adjoining  landowner,  or  his  bcensee;  as  between  the 
company  and  their  passengers  the  company  are  only,  under  their  common 
law  liability,  to  take  eyery  reasonable  care  to  prevent  cattle  straying  on 
their  line.  Buxton  t.N.  E.  By.  Co.,  L.  E.,  3  Q.  B.  549.  A  person  using 
the  lands  of  the  adjoining  owner,  by  his  permission,  is  in  the  same  posi- 
tion as  he  is.    Dawson  y.  Midland  By.  Co.,  L.  E.,  8  Ex.  8.    As  to  the 
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right  of  the  occupier,  under  sect.  68,  to  have  the  land  fenced  by  the  rail- 
way company,  when  the  owner  has  released  his  right,  see  Corn/  v.  Ot,  W. 
By.  Co,,  7  Q.  B.  D.  322,  C.  A. 

The  liability  of  railway  companies  in  respect  of  negligence,  in  providing 
at  their  stations,  safe  means  of  alighting  from  their  carriages,  nas  been 
discussed  in  numerous  cases.     **The  company  are  bound  to  use  reason- 
able care,  in  providing  accommodation  for  passengers,  and  the  passengers 
also,  are  bound  to  use  reasonable  care,  m  avauing  themselves  of  the 
accommodation  provided  for  them."    Per  Cockbum,  0.  J.,  in  Praeger  v. 
Bristol  &  Exeter  By.  Co.,  24  L.  T.,  N.  S.  107,  cited  L.  B.,  7  0.  P.  324. 
Where  the  companv  require  a  passenger  to  alight,  without  affording  reason- 
able facilities  for  the  purpose,  they  are  liable  if  the  passenger,  through  no 
default  of  his  own,  meet  with  an  accident  in  alighting.    Foy  v.  L,  B,  <fk  S. 
G.  Bjif.  Co.,  18  C.  B.,  N.  S.  225.    Where  the  carriage,  in  which  the  plain- 
tiff is  travelling,  is  drawn  up  beyond  the  platform  owing  to  the  length  of 
the  train,  or  ot£er  cause,  and  the  danger  is  visible,  and  there  has  been  no 
invitation  to  alight,  the  company  are  not  liable,  for  injuiy  caused  to  the 
plaintiff,  by  his  jimiping  down.     Siner  v.  Gt.  W.  By.  Co.,  L.  B.,  3  Ex.  150 ; 
£x.  Oh.,  L.  B.,  4  Ex.  117.    But,  if  there  were  an  invitation  to  ali^t,  the 
company  would  be  liable.    Boheon  v.  N.  E.  By.  Co.,  L.  B.,  10  Q.  B.  271 ; 
2  Q.  B.  D.  85,  0.  A.,  and  Boae  v.  Id.,  2  Ex.  D.  248,  C.  A.    And  where  the 
danger  is  in  the  nature  of  a  trap,  not  being  visible  from  the  darkness,  or 
other  cause,  and  unknown,  to  the  plaintiff,  the  company  will  be  liable  if 
he  injure  himaelf ,  in  alighting  at  their  invitation.     UocUde  v.  8,  E.  By.  Co., 
L.  B.,  7  C.  P.  321,  Ex.  Ch.,  following  iVcMj^cr  v.  Bristol  &  Exeter  By.  Co., 
24  L.  T.,  N.  S.  105,  Ex.^Ch.,  cited  L,  B.,  7  C.  P.  323 ;  Bridges  v.  N.  London 
By.  Co.,  L.  B.,  7  H.  L.  213.    The  invitation  in  Praeger  v.  Bristol  &  Exeter 
By.  Co.,  sttpra,  was  the  opening  the  carriage  door,  and  in  Cockle  v.  8.  E. 
By.  Co.,  and  Bobson  v.  if.  E.  By.  Co.,  supra,  the  bringing  the  train  to  a 
final  standstill,  for  the  purpose  of  the  passengers  aJighting.    See  also 
PeUy  V.  Gt.  W.  By.  Co.,  L.  B.,  6  0.  P.  461,  n. ;  and  Whittaker  v.  Man- 
eheOer  &  Sheffield  By.  Co.,  Id.  464,  n.    Whether  calling  out  the  name  of 
the  station,  by  the  defendant's  servants,  on  the  platform,  amounts  to  an 
invitation,  depends  on  the  circumstances  of  each  case ;  -  calling  it  out  before 
the  train  arrives  at  a  standstill  at  the  station,  is  not  such  an  invitation. 
Lewis  V.  L.  Chatham  &  D,  By.  Co.,  L.  B.,  9  Q.  B.  66 ;  but  it  is  otherwise, 
where  the  name  is  called  out,  after  the  train  has  arrived  at  a  final  stand- 
still.   WeUer  v.  L.  Brighton  &  8.  C.  By.  Co.,  L.  B.,  9  C.  P.  126 ;  Bridges 
V.  N,  L.  By.  Co.,  supra. 

So,  a  railway  company  are  responsible,  if  they  invite  their  passengers  to 
use  an  unsafe  bridge,  over  their  line;  Longmore  v.  Gt.  W.  My.  Co.,  19  C. 
B.,  N.  8.  183 ;  35  L.  J.,  0.  P.  135,  n. ;  or  if,  the  usual  exit  being  blocked 
up,  they  assent  to  the  passengers  leaving  a  station,  by  a  way  across 
wnich  is  an  obstruction,  unseen,  on  account  of  the  darkness.  Nicholson 
V.  Lancashire,  &c.  By.  Co.,  3  H.  &  C.  534;  34  L.  J.,  Ex.  84.  So,  whore 
the  company  allow  a  person,  for  whom  they  carry  goods  by  their  line,  to 
assist  in  unloading  tnem  tiiey  are  liable  for  ne^igence  towards  him. 
Hdmes  v.  N.  E.  By.  Co.,  L.  B.,  4  Ex.  254;  Ex.  Ch.  L.  B.,  6  Ex.  123; 
Wright  V.  L.  ik  N.  W.  By.  Co.,  L.  B.,  10  Q.  B.  298 ;  1  a  B.  D.  252,  0.  A. 
So,  where  a  dock  company,  provide  gangways  from  the  shore,  to  the  ships 
lying  in  their  dock,  the  gangways  being  under  the  control  of  their 
servants,  the  company  are  bound,  as  against  persons  having  business  on 
board  those  ships,  to  keep  the  gangways  reasonably  safe.  Smith  y.  L.  & 
S.  Katherine's  Dock  Co.,  L.  B.,  3  0.  P.  326.  See  also  Jo?m  y.  Bacon, 
L.  B.,  5  0.  P.  437 ;  and  cases  cited  ante,  pp.  726,  727. 
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But  there  must  be  some  evidenoe  of  negligence,  on  which  the  ]vaj  may 
reasonably  and  properly  act»  or  the  judge  is  bound  to  direct  a  yerdict  for 
the  defenoaat ;  and  a  railway  company  is  not  answerable  for  injury, 
which  may  happen  to  a  passenger,  from  using  a  station  or  a  staircaae 
provided  by  them,  if  it  be  reasonably  safe  for  the  purpose.  Toomey  y.  X. 
Brighton  &  8,  C.  By,  Co,,  3  C.  B.,  N.  S.  146;  27  L.  J.,  C.  P.  39;  Corn- 
man  V.  E,  Counties  By.  Co,,  4  H.  &  N.  781 ;  29  L.  J.,  Ex.  94 ;  Crafter  y. 
Metropolitan  By,  Co,,  L.  E.,  1  C.  P.  300;  Longmore  y.  Ot,  W,  By,  Co., 
supra.  See  also  Sirnkin  v.  Gt,  W,  By,  Co,,  21  Q.  B.  D.  453,  C.  A.,  and 
cases  cited  ante,  pp.  736  et  seq. 

Where  the  door  of  the  defendants*  railway  carriage,  in  which  the  plain- 
tiff was  trayelling,  flew  open,  owing  to  some  defect  in  the  fastening,  and 
the  plaintiff,  while  the  train  was  in  motion,  endeavoured  to  shut  the  door, 
and  in  so  doing  was  thrown  out  and  injured,  it  was  held,  that  the  defen- 
dants were  not  liable.  Adams  v.  Lancashire,  &c.  By,  Co,,  L.  B.,  4  C.  P. 
739.  This  case  was  decided  on  the  ground,  that  the  plaintiff  should  have 
suffered  the  inconvenience,  rather  than  expose  himself  to  considerable 
peril  (see  also  observations  of  Bramwell,  L.  J.,  in  Lax  v.  Cor,  of  Darling- 
ton, 5  Ex.  D.  35,  36).  In  Gee  y,  MdropolitanBy,  Co,,  L.  B.,  8  Q.  B.  161, 
Ex.  Ch«,  the  court,  while  approving  the  principle,  doubted  whether  it  was 
correctly  applied  to  the  facts  in  Adams  v.  Lancashire,  &c.  By,  Co,,  supra. 
Where  the  plaintiff  stood  up  against  the  door  of  the  railway  carriage,  in 
order  to  look  out,  and  the  door  flew  open,  whereby  he  was  thrown  out 
and  injured;  this  was  held  evidence  of  negligence  on  the  part  of  the 
company.     Gee  y.  Metropolitan  By.  Co,,  supra. 

Where  the  guard  of  the  defendants,  a  railway  company,  forcibly  closed 
the  door  of  one  of  their  carriages,  without  previous  warning,  so  as  to 
crush  the  hand  of  the  plaintiff,  a  passenger  who  was  in  the  act  of  entering 
the  carriage,  between  the  door  and  the  door-post,  it  was  held,  that  the 
jury  were  justified  in  finding  that  the  guard  was  guilty  of  negligence,  and 
that  there  was  no  contributory  negligence  on  the  part  of  the  plaintiff. 
FordJiam  v.  L,  Brighton  <fc  S,  C,  By,  Co,,  L.  B.,  3  C.  P.  368;  Ex.  Ch., 
L.  B.,  4  C.  P.  619;  Coleman  v.  S.  E,  By,  Co,,  4  H.  &  C.  699.  But,  in  a 
similar  case,  where  the  plaintiff  left  his  hand  on  the  edge  of  the  door,  half 
a  minute  after  entering  the  carriage,  and  the  guard  gave  due  wamine» 
before  shutting  the  door,  thexsourt  held  that  the  accident  was  attiibutable 
solely,  to  the  plaintiff's  want  of  caution,  in  leaving  his  hand,  after  he  had 
entered  the  carriage,  upon  a  door,  that  he  must  have  known  would  be 
shut  immediately.  Bichardson  v.  Metropolitan  By,  Co,,  L.  B.,  3  C.  P. 
374,  n.     See  also  Jackson  y.  Id,,  3  Ap.  Ca.  193,  D.  P. 

As  to  evidence  of  negligence,  arismg  from  insufficiency  of  the  staff  of 
porters,  at  the  station,  to  regulate  the  crowd  of  passengers  on  the  platform, 
or  to  remove  those  oyer-crowding  the  carriages,  vide  S.  C. 

The  fiegulation  of  Bailways  Act,  1868  (31  &  32  Vict.  c.  119),  s.  22, 
which  requires  that  in  every  train  carrying  passengers,  and  travelling 
more  than  twenty  miles,  without  stoppmg,  the  company  shall  provide 
means  of  communication  between  the  passengers,  and  servants  in  charge 
of  the  train,  api>lie8  to  every  passenger  train,  intended  to  travel  more  than 
twenty  miles  without  stopping ;  Blamires  v.  Lancashire  &  Yorkshire  By. 
Co.,  L.  B.,  8  Ex.  283,  Ex.  Ch.,  ante,  p.  738 ;  and  the  omission  to  provide 
such  communication,  may  be  evidenoe  of  negligence.    S.  C. 

Miscellaneous  Cases  of  Negligence, 

Although  the  mere  happening  of  an  accident,  is  not  in  general  primd 
facie  evidence  of  negligence,  and  the  plaintiff  is  bound  to  give  some 
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evidence  in  support  of  the  defendant's  negligence:  Cotton  v.  Wood^  8 
C.  B.,  N.  S.  568;  29  L.  J.,  C.  P.  3»3;  Hammock  v.  H^ife,  11  C.  B.,  N.  8. 
588 ;  31  L.  J.,  C.  P.  129,  cited  ante,  p.  738 ;  Smith  v.  Gt  E.  Ry,  Co,,  L.  E., 
2C.  P.  4,  10;  Welfare  v.  Z.  Brighton  <fc  S.  C,  By.  Co,,  L.  E.,  4  Q.  B. 
693 ;  yet  the  accident  may  be  of  such  a  nature,  that  negligence  must  be 
assumed,  from  the  unexplained  fact  of  the  accident  happening.  Thus, 
where  the  plaintiff,  while  walking  in  a  street,  in  front  of  tne  house  of  the 
defendant,  a  flour  dealer,  was  injured  by  a  barrel  of  flour  falling  upon 
him  from  an  upper  window,  it  was  held,  that  this  was  evidence  to  go  to 
the  jury.  Byrne  v.  Boadle,  2  H.  &  C.  722 ;  33  L.  J.,  Ex.  13.  So,  where 
a  custom-house  officer,  was  struck  by  a  bag  of  sugar,  lowered  by  a  crane 
overhead,  while  he  was  lawfully  in  the  docks.  Scott  v.  London  Bocks  Co., 
3H.  &  G.  596;  34  L.  J.,  Ex.  17,  220,  Ex.  Ch.  So,  where  a  brick  feU 
from  a  railway  bridge,  which  a  train  had  just  crossed,  and  injured  the 
plaintiff,  who  was  passing  along  the  highway  below  the  bridge,  this  was 
held  to  be  primd  facie  evidence  of  negligence.  Kearney  v.  L.  Brighton  & 
S.  C.  By.  Co.,  L.  R.,  5  Q.  B.  411 ;  Ex.  Ch.,  L.  E.,  6  Q.  B.  759.  See  also 
Briggs  v.  Oliver,  4  H.  &  C.  403 ;  35  L.  J.,  Ex.  163. 

Where,  however,  a  person  places  himself  volimtarily  in  a  dingerous 
place,  he  is  then  subject  to  all  the  risks  of  his  situation,  lor  the 
maxim  ^^  Volenti  non  Jit  injuria"  applies.  Thus,  whore  A.,  a  8tmn«^t>r, 
while  watching  the  defendant's  workmen,  so  placed  himself,  that  a  loaded 
bucket  used  in  the  work,  passed  over  his  head,  and  the  chain  which  canied 
it  breaking,  it  fell  and  killed  him,  the  defendant  was  held  not  liable. 
BatcheloT  v.  Fortescue,  11  Q.  B.  D.  474,  C.  A.  A  railway  company  are  not 
liable  to  the  plaintiff,  the  servant  of  their  contractor,  for  injury  sustained 
by  him,  in  the  course  of  his  employment  on  their  line,  the  plaintiff  knowing 
the  danger  of  the  employment.  Woodley  v.  Metropolitan  District  By.  Co., 
2  Ex.  1).  384,  C.  A.  This  case  has  been  explained  on  the  ground  that  the 
plaintiff  there  had  the  means  of  avoiding  the  danger.  See  Thrussall  v. 
ffandyside,  20  Q.  B.  D.  359,  365,  366.  But  see  the  observations  on  S.  0. 
and  on  this  subject  generally,  post,  pp.  759,  760.  It  has  been  held  that, 
where  the  extent  of  the  danger  is  not  known,  the  maxim  does  not  apply. 
Osborne  v.  L.  <fe  N.  W.  By.  Co.,  21  Q.  B.  D.  220.  Leave  to  appeal  was, 
however,  reftiscd. 

The  defendant  sent  bales  to  a  warehouse,  where  they  were  insecurely 
piled,  under  the  direction  of  the  warehouse-keeper,  so  that  the  plaintiff,  a 
servant  of  the  owner  of  the  warehouse,  was  injured,  it  was  held  that  the 
defendant  was  not  liable.  Murphy  v.  Caralli,  3  H.  &  C.  462;  34  L.  J., 
Ex.  14.  So,  where  the  defendant  employs  a  stevedore,  to  load  his  vessel, 
he  is  not  liable  for  the  negligence  of  one  of  his  own  crew,  employed  by  the 
stevedore.  Murray  v.  Currie,  L.  R.,  6  C.  P.  24 ;  Maiming  v.  Adams, 
W.  N.  1883,  p.  223,  Mich.  S.,  Q.  B.  D.  See  Goslin  v.  Agricultural  Hall 
Co.,  1  C.  P.  1).  482,  C.  A.,  and  Bourke  v.  White  Moss  Colliery  Co.,  1  C.  P. 
D.  556 ;  2  0.  P.  D.  205,  C.  A. 

Where  the  defendants,  gratuitously  let  the  consignee  of  heavy  goods,  use 
a  crane,  which  broke,  and  let  a  stone  fall  on  B.,  who  had  voluntarily 
assisted  the  consignee  to  unlcMid,  it  was  held  that  B.  could  not  sue  the 
defendants,  although  they  knew  of  the  defective  state  of  the  crane ;  for 
there  was  no  fraud,  nor  was  B.  a  party  to  any  contract  with  the  defen- 
dants. Semb.  the  consignee  might  have  sued  defendants,  if  he  had 
been  injured  by  it.  Blakemore  v.  Bristol  &  Exeter  By.  Co.,  8  E.  &  B. 
1035 ;  26  L.  J.,  Q.  B.  167.  In  McCarthy  v.  Youiig,  6  H.  &  N.  329 ;  30 
L.  J.,  Ex.  227,  the  defendant  having  erected  a  scaffold,  in  order  to  pull 
down  a  house,  employed  a  carpenter  to  do  some  part  of  the  work,  and  for 
that  purpose,  allowed  him  the  use  of  the  pcaffold,  the  scaffold,  owing  to 
some  defect,  of  which  it  was  not  shown  that  the  defendant  knew,  fell. 
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and  the  plaintiff,  one  of  the  carpenter's  workmen,  was  injured ;   held, 
that  he  had  no  remedy  against  the  defendant.    But  where  a  ship  was 
received  into  A/s  dock,  for  repairs,  and  staging  was  proyided  by  A.,  for 
immediate  use,  for  work  on  the  ship,  A.  was  held  to  be  under  an  obliga- 
tion, to  all  persons,  who  should  use  the  staging  for  work  on  the  ship,  to 
take  reasonable  care  that  at  the  time,  the  sti^mg  was  proyided,  it  was  in  a 
fit  state  to  be  used ;  the  obli^tion  arises  from  an  '^  invitation,"  by  A.,  to 
such  persons  to  use  the  staging,  and  for  breach  of  the  obligation,  tiiey  can 
sue  A.     Heaveti  y.  Pender ^  11  Q.  B.  D.  503,  C.  A.     See  cases  cited  ante^ 
pp.  725  et  seq.    So,  where  a  colliery  owner,  A. ,  consigned  coals  to  his  vendee 
Dy  rail,  in  a  truck  hired  by  A.,  which  he  had  negligently  allowed  to  leave 
the  colliery  in  a  defective  state,  and  B.,  a  servant  of  the  vendee,  was  in 
consequence  of  the  defect  injured  in  unloading  the  coal,  A.  was  held 
liable  to  B.    Elliot  v.  Hall,  15  Q.  B.  D.  315.     See  also  Allen  v.  Quebec 
Warehouse  Co,,  12  Ap.  Ca.  101,  P.  C.     So,  where  a  person  erects  a  stand, 
to  which  he  admits  others,  on  payment,  to  view  races,  &c.,  the  contract 
between  him,  and  the  person  admitted  is  analogous  to  the  contract  between 
a  carrier  and  passengers,  and  there  is  an  implied  warranty,  not  only  of 
due  care  on  the  part  of  himself  and  servants,  but  also  on  tiie  part  of  any 
independent  contractor,  who  may  have  been  employed  by  him,  to  construct 
the  means  of  conveyance  or  support.     Francis  v.  Cockrell,  L.  £.,  5  Q.  B. 
184 ;    Ex.  Ch.,  Id.  501.      See  also  Kiddle  v.  LoveU,   16  Q.  B.  D.  605. 
"Where  the  defendant  for  VEiluable  consideration  allows  a  ship,  for  the 
purpose  of  unlading,  to  lie  at  his  jetty  iu  a  tidtil  river,  so  that  she  grounds 
at  each  low  tide,  there  is  an  imphed  undertaking  that  he  has  taken  rea- 
sonable care  to  ascertain  that  the  bottom  of  the  river  at  the  jetty  was  in 
such  a  condition  as  not  to  endanger  the  ship.     The  Moorcock,  13  P.  D. 
167;  14  Id.  64,  C.  A.     Cf.  The  Calliope,  cited  ante,  p.  751.    See  also 
Wright  v.  Lethbridge,  63  L.  T.,  N.  S.  572,  C.  A.     Where,  however,  a 
livery-stable  keeper  undertakes  for  reward,  to  receive,  and  take  care,  of 
a  carric^  of  the  plaintiff,  he  is  bound  only  to  take  reasonable  care,  that 
any  building  in  which  it  is  deposited  is  in  a  proper  state;  he  does 
not  warrant  that  it  is  absolutely  safe.     Searle  v.  Laverick,  L.  B.,  9  Q.  B. 
122.     See  further,  as  to  when  warranties  are  implied  by  law,  ante,  p.  467-* 
In  Farrant  v.  Barnes,  11   C.  B.,  N.  S.  553 ;    31  L.  J.,  C.  P.  137,  the 
defendant  sent  a  carboy  of  nitric  acid  to  a  railway  carrier,  to  be  carried ; 
the  carboy,  after  passing  through  different  hands,  burst,  and  injured  the 
plaintiff,  who  was  carrying  it;  it  was  held,  that  the  defendant  was  liable, 
because  he  had  not  taken  reasonable  care,  to  make  the  carrier's  servants 
aware  of  the  dangerous  character  of  the  acid.     So,  where  a  gasfitter, 
A.,  negligently  fitted  a  gas-pipe,  so  that  gas  escaped,  and  an  explosion 
occurred,  which  injured  the  plaintiff,  A.  was  held  liable,  on  the  ground 
that  he  was  guilty  of  a  breach  of  duty,  in  dealing  with  a  thing  in  its 
nature  dangerous,  without  due  care.     Parry  v.  Smith,  4  C.  P.  D.  325. 
Where  the  plaintiff  bought  hairwash  of  the  defendant,  to  be  used  by  the 
plaintiff's  wife,  on  the  representation  by  the  defendant  that  it  was  in- 
nocuous, and  skilfully  prepared  by  him,  an  action  was  held  to  be  main- 
tainable by  the  husband  and  wife,  the  wife  having  been  injured  by  the 
hairwash,  which  was  negligently  prepared  by  the  defendant.     Oeorge  v. 
Shivington,  L.  E.,  5  Ex.  1 ;  and  see  judgment  in  Longmeid  v.  Holliday,  6 
Exch.  761 ;  20  L.  J.,  Ex.  430.     On  the  same  principle,  it  was  held  that 
where  valuers  made  a  statement  as  a  vEiluation  of  property  for  the  pur- 
pose of  its  being  mortgaged,  and  that  statement  was  made  without  any 
reasonable  ground,  they  were,  apart  from  contract,  liable  to  the  mort- 
gagee for  damage  sustamed  by  him.     Cann  v.  Willson,  39  Ch.  D.  39.     The 
case  of  Peek  v.  Derry,  14  Ap.  Ca.  337,  D.  P.,  post,  p.  848,  has,  however, 
since  decided  that  an  action  will  not  lie  under  the  circumstances  of  the 
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case  last  died,  nnless  there  be  fraud.    Schole»  y.  Brook,  63  L.  T.,  N.  S. 
837,  H.  S.  1891,  Eomer,  J. 

Where  a  water  company  were  bound  to  supply  water  to  a  house  by  a 
main  and  certain  apparatus,  and  part  of  the  apparatus  became  inoperatiye, 
by  reason  of  a  frost  of  unusual  severity,  whereby  the  water  overflowed 
into  the  lower  part  of  the  house,  no  action  was  held  to  lie  by  the  occupier, 
the  apparatus  having  been  sufficient  in  ordinary  winters.  Blyih  y. 
Birmingham  Watenvorks  Co.,  11  Exch.  781;  25  *L.  J.,  Ex.  212.  See 
Harriion  v.  Gt.  N.  By.  Co.,  3  H.  &  C.  231;  33  L.  J.,  Ex.  266;  and  NichoU 
y.  Maryland,  2  Ex.  D.  1,  ante,  p.  751. 

Negligence  of  Fellow  Servants. 

A  master,  although  liable  for  the  negligence  of  a  servant,  acting  in  the 
course  of  his  employment,  is  not,  at  common  law,  generally  responsible 
for  an  injury  sustained  by  that  servant,  owing  to  the  negHgenoe  of  another 
servant,  engaged  with  hmx  in  a  common  employment.  See  cases,  infra. 
The  Employers*  Liability  Act,  1880,  po^^,  p.  762,  gives  a  servant,  in  certain 
cases,  and  under  certain  restrictions,  a  right  of  action  against  his  master, 
for  n^li^nce.  It  seems  that  the  most  convenient  course,  is  to  state  the 
common  biw  on  the  subject,  and  afterwards  to  show  how  this  law  has  been 
altered  by  the  statute,  vide  post,  pp.  762  et  aeq. 

"Where  one  servant  overloadea  a  cart,  whereby  it  broke  down,  and  in- 
jured the  plaintiff,  another  servant,  it  was  held  that  no  action  lay  against 
the  master.  Priestly  v.  Fmvler,  3  M.  &  W.  1.  So,  where  a  bricklayer's 
labourer,  fell  from  a  scaffold*  insufficiently  erected  by  his  fellow  labourers 
in  the  same  employment.  Wigmore  v.  Jay,  5  Exch.  354.  The  defendant, 
a  contractor  for  a  building,  employed  M.  to  do  piecework  under  him,  and 
M.,  in  the  course  of  his  work,  dropped  a  heavy  instrument  on  another 
workman,  N.,  and  thereby  killed  him.  It  was  held  that  no  action  lay  by 
N.*s  executors  against  the  defendant.  Wiggett  v.  Fox,  11  Exch.  832 ;  25 
L.  J.,  Ex.  188:  &is  case  was  doubted  by  Cockbum,  C.  J.,  in  Bourke  y. 
JHiite  Moss  Colliery  Co.,  2  C.  P.  D.  208,  C.  A.,  but  has  been  recently 
Jfollowed  by  the  C.  A.  (Cotton  and  Lopes,  L.  JJ.,  Fry,  L.  J.,  diss.),  in 
Johnson  y.  Lindsay,  23  Q.  B.  D.  508,  where  the  injury  was  caused  to  the 
plaintiff,  the  servant  of  H.,  who  had  contracted  to  build  a  house  for  L., 
by  the  negligence  of  a  servant  A.  of  the  defendant,  a  person  selected  by 
L.*s  architect  and  employed  under  the  terms  of  the  contract  to  lay  the  roof 
at  a  price  to  be  paid  by  H.,  the  defendant  was  held  not  liable,  on  the 
ground  that  he  and  A.  were  en^ged  in  a  common  employment.  S.  0. 
If  a  stran^r  volunteer  his  services,  to  assist  such  servants  or  labourers, 
and  thereby  suffer  injury  from  their  negligence,  the  master  cannot  be 
sued.  Degg  v.  Midland  By.  Co.,  1  H.  &  N.  773;  26  L.  J.,  Ex.  171; 
acwrd.  Potter  v.  Faulkner,  1  B.  &  S.  800;  31  L.  J.,  Q.  B.  30,  Ex.  Ch. 
But  a  person  who,  with  the  consent  of  a  railway  company,  assists  in 
unloading  goods  consigned  to  him  by  their  line,  is  not  a  volunteer  within 
this  rule.  Wright  v.  L.  &  N.  W.  By.  Co.,  L.  E.,  10  Q.  B.  298 ;  1  Q.  B. 
D.  252,  C.  A.,  ante,  p.  755.  The  master  is  not  liable  to  his  servant,  for  an 
accident  happening  in  the  service,  in  consequence  of  the  alleged  inadequacy 
of  the  number  of  servants  to  assist  him  in  his  work.  Skipp  v.  E.  Counties 
By.  Co.,  9  Exch.  223 ;  23  L.  J.,  Ex.  23.  Nor  is  he  hable  where  the 
pjaintiff  knowing  the  danger  of  the  work,  voluntarily  encounters  it ;  for 
**  Volenti  non  fit  injuria  J**  Thornas  v.  Quartermaine,  18  Q.  B.  D.  685,  0.  A., 
diss.  Lord  Esher,  M.  B. ;  Woodley  v.  Metropolitan  District  By.  Co.,  2  Ex. 
D.  384,  C.  A.,  ante,  p.  757.  It  has,  indeed,  been  held  that  mere  continu- 
ance at  the  work,  with  knowledg;e  of  the  risk,  is  not  conclusive  evidence 
that  it  was  voluntarily  imdertaken.     Yarmouth  y.  France,  19  Q.  B.  D. 
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647,  Lord  Esher,  M.  B.  and  LindLey,  L.  J.,  diss.  Lopes,  L.  J.  Thus,  wheie 
a  workman,  with  such  knowledge,  did  the  work  in  ooedience  to  his  master's 
orders,  he  was  held  not  to  be  volens  within  the  maxim.  Thrussall  y. 
Handyside,  20  Q.  £.  D.  339.  This  last  case  was,  however,  almost  identical 
with  Memhery  v.  Ot,  W,  By,  {vide  Id.  366,  per  Hawkins,  J.),  which  waa 
itself  reversed  in  the  C.  A.  and  D.  P.,  14  Ap.  Ca.  179,  and  the  true  rule 
would  appear  to  be  that  where  a  sane  adult  without  physical  constraint 
enga^s  m  work  the  danger  of  which  he  knows  he  is  volens  within  the 
meamng  of  this  maxim,  and  can  complain  of  no  injury  he  sustains  in  the 
course  of  such  work.  Id.  187,  per  Lord  Bramwell.  As  to  knowledge  of 
the  extent  of  the  danger,  see  Osborne  v.  L,  &  N,  W.  Ry,  Co.,  cited  antCy 
p.  757. 

To  make  a  master  liable  to  his  servant  or  workman,  there  must  be  personal 
negligence,  or  interference  of  the  master,  or  a  special  contract.  Ormond 
V.  H^landy  E.  B.  &  E.  102.  The  negligence  of  the  vice-principal,  or  repre- 
sentative of  the  master,  will  not  ms^e  the  latter  liable.  Wilson  v.  Merry , 
L.  B.,  1  H.  L.  Sc.  326 ;  Hawells  v.  Landore  Siemm*s  Steel  Co,,  L.  B.,  10 
Q.  B.  62.  But  one  of  the  two  co-proprietors  of  a  mine,  was  held  liable  for 
the  personal  negligence  of  the  other.  Aahworth  v.  Stanwix,  3  E.  &  E.  701 ; 
30  L.  J.,  Q.  B.  183 ;  Mellors  v.  Shaw,  1  B.  &  S.  437 ;  30  L.  J.,  Q.  B.  333. 

The  master  is,  however,  bound  to  exercise  due  care  and  caution  in  the 
choice  of  his  servants,  otherwise  he  may  become  liable  in  respect  of  his 
own  negligence,  in  this  respect.  Tarrant  v.  Webb,  18  C.  B.  787 ;  25  L.  J., 
C.  P.  261 ;  see  Allen  v.  New  Oas  Co,,  1  Ex.  D.  251.  And  he  is  bound  to 
take  all  reasonable  precautions,  to  secure  the  safety  of  his  workmen. 
Brydon  v.  Stewart,  2  Macq.  30.  Thus,  if  he  provide  bad  timber  for  a 
scaffold,  he  may  be  liable.  Boberts  v.  Smith,  2  H.  &  N.  213.  So,  if  he 
allow  the  servant,  to  use  a  machine,  he  knowing  it  to  be  unsafe  and  un- 
protected. Watling  v.  Oastler,  L.  B.,  6  Ex.  73.  But  the  master  is  not 
liable,  if  he  did  not  know  it  to  be  in  an  unsafe  state.  Griffiths  v.  L,  A  S. 
Katharine's  Dock  Co,,  12  O.  B.  D.  493 ;  13  Q.  B.  D.  259,  C.  A.  In  Senior 
V.  TVard,  1  E.  &  E.  385;  28  L.  J.,  Q.  B.  139,  one  of  the  defendant's 
oolhers  carelessly  used  a  damaged  rope,  to  go  down  a  mine,  after  being 
warned  to  try  it  first ;  it  was  held  that  defendant,  the  owner,  was  not 
liable  for  injury  caused  by  the  breaking  of  the  rope,  although  defendant  had 
neglected  to  try  it  daily,  as  he  was  bound  to  do,  by  the  rules  of  the  mine ; 
see  also  observations  m  Abraham  v.  Beynolds,  post,  p.  761.  Plaintiff,  a 
stonemason,  in  the  defendants*  mill,  which  had  been  ouilt  a  year  before 
under  the  superintendence  of  their  clerk,  was  injured  by  an  accident, 
owing  to  the  weakness  of  its  foundations :  it  was  held  that  m  the  absence 
of  personal  negligence  of  the  defendants,  or  of  some  person  acting  as  their 
servant,  or  by  their  orders,  either  in  having  given  directions  how  the 
buildings  should  be  constructed,  or  in  having  knowingly  entrusted  the 
execution  of  the  work  to  an  incompetent  workman,  the  defendants  were 
not  liable.  Brovm  v.  Accrington  Cotton  Spinning  Co.,  3  H.  &  C.  511 ;  34 
L.  J.,  Ex.  208.  In  consequence  of  the  erection  of  a  hoarding  by  a  con- 
tractor, which  projected  too  far,  and  was  consequently  knocked  down  by 
a  passing  carnage,  one  of  the  contractor's  labourers,  was  injured  inside 
the  hoard.  It  was  held  that  no  action  lay  by  him  against  his  master,  the 
cause  of  injury  bein^  too  remote,  and  the  plaintiff  being  a  voluntary 
workman  with  a  full  knowledge  of  the  circumstances.  Assop  v.  Yates,  2 
H.  &  N.  768;  S.  0.  sub  nom,  Alsop  v.  Tates,  27  L.  J.,  Ex.  156;  Searle  v. 
Lindsay,  110.  B.,  N.  S.  429 ;  31  L.  J.,  C.  P.  106.  Where  the  owner  has 
notice  that  his  machinery,  which  he  is  under  a  statutory  liability  to  fence, 
has  become  unfenced,  he  is  responsible  to  a  servant,  who  entered  his  em- 
ployment when  the  machinery  was  fenced,  and  remained  there,  under  a 
reasonable  expectation  of  its  being  repaired,  and  has,  without  negligence 
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on  his  part,  suffered  injury  through  the  machinery  being  unfenced. 
Hdmes  v.  Clarke,  6  H.  &  N.  349;  30  L.  J.,  Ex.  136;  7  H.  &  N.  937 ;  31 
L.  J.,  Ex.  356,  Ex.  Ch.  See  also  BHUcm  v.  Ot  W,  CotUm  Co,,  L.  E.,  7 
Ex.  130;  Baddeley  v.  Granville,  Earl,  19  Q.  B.  D.  423. 

The  following  cases  illustrate  the  meaning  of  the  terms  '*  fellow  ser- 
Tants,"  or  servants  engaged  in  a  common  employment: — ^Two  railway 
companies,  X.  and  T.,  had  the  common  use  of  a  station :  A.,  a  servant  of 
the  A..  Co.,  was  crushed  while  working  at  the  station  by  a  train  of  the 
T.  Go. ;  the  jury  found  no  negligence  on  the  part  of  A.,  but  onl^  negli- 
gence of  the  T.  Co.,  by  reason  of  a  want  of  oetter  rules  for  the  direction 
of  their  servants ;  both  companies  used  the  same  rules ;  it  was  held  that 
a  verdict  for  the  plaintiff  was  right.  Vose  v.  Lancashire,  &c.  By.  Co,,  2 
H.  &  N.  728;  27  li.  J.,  Ex.  249;  see  also  Warhurton  v.  Ot,  W.  By,  Co,, 
L.  E.,  2  Ex.  30 ;  Swainson  v.  N,  E.  By,  Co,,  3  Ex.  D.  341,  C.  A.  See 
also  on  the  rule  as  to  injury  by  fellow  servants,  Dynen  v.  Leach,  26  L.  J., 
Ex.  221 ;  Williams  v.  Clmigh,  3  H.  &  N.  258 ;  27  t.  J.,  Ex.  325 ;  OHffiths 
V.  Oidlow,  3  H.  &  N.  648 ;  27  L.  J.,  Ex.  424 ;  Lavell  v.  Howell,  1  C.  P.  D. 
161 ;  Baurke  v.  White  Moss  Colliery  Co,,  1  C.  P.  D.  556 ;  2  C.  P.  D.  205, 
C.  A.;  Allen Y,  New  Gas  Co,,  1  Ex.  D.  251,  and  the  judgments  in  Patterson 
V.  WaUaoe,  1  Macq.  748 ;  Barton's  Hill  Coal  Co.  v.  Beid,  3  Macq.  266 ; 
WiisanY.  Merry,  Li.  E.,  1  H.  L.  Sc.  326;  Charles  v.  Tayl<yr,  3  C.  P.  D. 
492,  C.  A.  In  Abraham  v.  Beynolds,  5  H.  &  N.  143,  the  plaintiff,  who 
was  a  servant  in  the  employment  of  a  carter,  was  sent  by  the  defendant 
to  fetch  cotton  from  a  warehouse,  and,  while  loading  his  cart,  was 
injured,  by  the  carelessness  of  men  in  the  defendant's  service ;  it  was 
hdd,  that  the  defendant  was  liable,  on  the  ground  that  the  person 
injured  was  not  a  fellow  servant  of  those  who  injured  him.  A  pilot, 
oompulsoiily  taken  on  board  a  ship,  is  not  a  fellow  servant  with  the 
officers  and  crew  of  the  ship.  Smith  v.  Steele,  L.  E.,  10  Q.  B.  125.  In 
Hutchinson  v.  TorJc,  d:c.  By.  Co.,  5  Exch.  343,  it  was  held,  that  a  servant 
of  a  railway  company,  travelling  on  their  business,  in  one  of  their  trains, 
was  the  fellow  servant  of  those  who  had  charge  of  the  train;  and  in 
Waller  v.  S.  E.  By.  Co.,  2  H.  &  C.  102;  32  L.  J.,  Ex.  205,  that  the 
ganger  of  the  platelayers,  whose  business  it  was  to  keep  the  permanent 
way  in  repair,  and  the  guard  of  a  train,  were  feUow  labourers,  so  as  to 
exempt  the  company  from  liability  for  hiu-t,  received  by  one  owing  to  the 
negHgenoe  of  the  other;  see  also  Lovegrovey.  L.  Brighton  ds  S,  C.  By.  Co., 
16  C.  B.,  N.  S.  669;  33  L.  J.,  C.  P.  329 ;  and  Tunney  v.  Midland  By,  Co,, 
L.  E.,  1  C.  P.  291.  So,  a  person  in  the  employment  of  a  railway  com- 
pany, engaged  in  painting  a  shed  on  their  premises,  is  the  fellow  servant 
of  a  person  who  was  employed  to  turn  carnages  on  a  turn-table.  Morgan 
V.  Vale  of  Neath  By.  Co.,  5  B.  &  S.  570 ;  33  L.  J.,  Q.  B.  260 ;  Ex.  Ch., 
L.  E.,  1  Q.  B.  149.  A  foreman  is  a  feUow  labourer  with  the  men  whose 
work  he  superintends,  for  the  purposes  of  this  rule  of  non -liability  of  the 
master.  Gallagher  v.  Piper,  16  C.  B.,  N.  S.  669 ;  33  L.  J.,  C.  P.  329 ; 
Fdtham  v.  England^  L.  E.,  2  Q.  B.  33.  So  is  a  manager.  Wilson  y. 
Merry,  L.  E.,  1  H.  L.  Sc.  326 ;  Howells  v.  Landore  Si^men's  Steel  Co., 
L.  E. ,  10  Q.  B.  62.  So,  is  the  certificated  manager  of  a  coal  mine,  appointed 
as  required  by  35  &  36  Vict.  c.  76,  s.  26.     S.  C. 

The  usual  terms  on  which  a  cab  proprietor  lets  a  cab  to  a  driver,  are, 
that  the  owner  feeds  the  horse,  and  exercises  no  control  over  the  driver 
after  he  leaves  the  yard,  for  which  the  driver  pays  a  fixed  sum  a  day.  It 
is  doubtful,  whether  the  relation  between  the  parties,  is  that  of  a  bailor  and 
bailee,  or  of  master  and  servant;  Fowler  v.  Lock,  L.  E.,  7  C.  P.  272 ; 
reversed  in  Ex.  Ch.,  L.  E.,  9  C.  P.  751,  n. ;  but  the  proprietor  is  liable  to 
the  driver,  if  he  do  not  take  reasonable  precautions  to  provide  a  horse 
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reasonably  fit  for  the  purpose,  and  iujiuy  is  thereby  caused  to  the  driver. 
S.  0.  on  motion  for  second  new  trial;  L.  B.,  10  G.  P.  90.  See  cases  cited 
ante,  p.  736. 

The  Employers*  Liability  Act,  1880.]  By  the  Employers'  Liability  Act, 
1880  (43  &  44  Yict.  c.  42),  the  liability  of  masters  to  their  servants,  for 
injury  sustained  in  the  course  of  their  employment,  has  been  considerably 
enlai^ed ;  sect.  1,  subject  to  the  qualifications  and  exceptions  in  sect.  2, 
defines  the  cases  in  which  an  action  is  maintainable  by  a  **  workman" 
against  his  ** emi>loy6r ;  "  these  **  expressions'*  (see  sect.  8,  infra)  being 
substituted,  in  this  Act,  for  the  time-honoured  names  of  *'  servant"  and 
''master."  The  amount  of  compensation  recoverable,  is  limited  by 
sects.  3,  5,  and  written,  though  not  necessarily  formal,  notice  of  the 
injury  mujst  be  given,  within  six  weeks;  and  the  action  commenced 
within  six  months  from  its  oocuirenoe  (sects.  4,  7).  By  sect.  6,  the  action 
"shall  be  brought  in  the  County  Court,"  but  it  may  be  removed  into  a 
Superior  Court,  in  the  same  way  as  other  actions,  and  thus  questions  on 
the  Act  may  arise  at  Nisi  Prius,  By  sect.  10,  and  53  &  54  Yict.  c.  49, 
the  Act  contmues  in  force  till  December  31st,  1891. 

B^  sect.  8,  *'  For  the  puzposes  of  this  Act,  unless  the  context  otherwise 
requires," — "the  expression  'employer*  includes  a  body  of  persons  cor- 
porate or  unincorporate :  the  expression  'workman'  means  a  railway 
servant,  and  any  person  to  whom  the  Employers  and  Workmen  Act, 
1875,  applies." 

By  that  Act,  38  &  39  Yict.  c.  90,  s.  10,  " the  expression  'workman' 
does  not  include  a  domestic  or  menial  servant,  but,  save  as  aforesaid, 
means  any  person,  who,  being  a  labourer,  servant  in  husbandry,  journey- 
man, artificer,  handicraftsman,  miner,  or  otherwise  engaged  in  manual 
labour,  whether  under  the  age  of  21  years  or  above  that  age,  has  entered 
into,  or  works  under  a  contract  with  an  employer,  whether  the  contract  be 
made  before,  or  after  the  passing  of  this  Act,  be  express  or  implied,  oral 
or  in  writing,  and  be  a  contract  of  service  or  a  contract  personally  to 
execute  any  work  or  labour."  Sect.  13  provides  that  the  Act  should  not 
apply  to  seamen,  or  to  aj)prentices  to  the  sea  service.  By  43  &  44  Yict- 
c.  16,  s.  11,  this  restriction  is  repealed;  "but  such  repeal  shall  not,  in 
the  absence  of  any  enactment  to  the  contrary,  extend  to,  or  affect  any 
provision,  contained  in  any  other  Act  of  Parliament  passed,  or  to  be 
passed,  whereby  workman  is  defined  by  reference  to  thepersons,  to  whom 
the  Employers  and  Workmen  Act,  1875,  applies."  Whence  it  appears 
that  the  Employers'  Liability  Act,  1880,  does  not  extend  to  seamen  and 
apprentices. 

The  term  "workman,"  as  above  defined,  includes  one,  who  has  contracted 
personally  to  execute  manual  work,  although  he  is  assisted  by  others, 
whom  he  selects  and  pays.  Grainger  v.  Aynsley,  and  Bromley  v.  Toww, 
6  Q.  B.  D.  182.  See  also  Stuart  v.  Evans^  ubi,  vide  infra.  It  includes  a 
person  whose  duty  it  is  to  drive  the  defendant's  carts,  and  load  and  unload 
goods  therein  in  the  course  of  the  business  of  the  defendant,  his  master,  a 
wharfinger.  TarmotUh  v.  France^  19  Q.  B.  D.  647,  M.  B.,  and  L.  J  J. 
But  it  does  not  include  a  person  hired  to  mechanically  develop  his 
employer's  inventions,  and  to  originate  inventions.  Jackson  v.  Hill,  13 
Q.  J3.  D.  618.  Nor  the  conductor  of  an  omnibus ;  Morgan  v.  L,  General 
Omnibus  Co,,  12  Q.  B.  D.  201 ;  13  Q.  B.  D.  832,  C.  A. ;  nor  the  driver  of 
a  tramcar.     Cook  v.  N.  Metropolitan  Tramways  Co,,  18  Q.  B.  D.  683. 

Sect.  1.  "Where  after  the  commencement  of  this  Act  personal  injury 
is  caused  to  a  workman"  (see  sect.  8,  supra), 

"(1.)  By  reason  of  any  defect  in  the  condition  of  the  ways,  works. 
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machinery,  or  plant  oonnected  "with  or  used  in  the  business  of  the 
employer"  (see  sect.  8,  anU,  p.  762,  and  sect.  2(1),  jM»f,  p.  764); 
"or" 
'*  (2.)  By  reason  of  the  negligence  of  any  person  in  the  seryioe  of  the 
employer,  who  has  any  superintendence  entrusted  to  him,"  (see 
sect.  8,  poat,  p.  765),  *'  whilst  in  the  exercise  of  such  superinten- 
dence; or 
''(3.)  By  reason  of  the  negligence  of  any  person  in  the  service  of  the 
employer,  to  whose  orders  or  directions,  tne  workman,  at  the  time  of 
the  injury,  was  bound  to  conform,  and  did  conform,  where  such 
injury  reffolted  from  his  haying  so  conformed ;  or 
'*  (4.)  By  reason  of  the  act,  or  omission  of  any  person,  in  the  service  of 
the  employer,  done  or  made  in  obedience  to  the  rules,  or  bye-laws,  of 
the  employer,  or  in  obedience  to  particular  instructions,  given  by 
any  x)erson  delegated  with  the  authority  of  the  employer  in  that 
benaU;  or 
"  (5.)  By  reason  of  the  negligence  of  any  person,  in  the  service  of  the 
employer,  who  has  the  charge,  or  control  of  any  signal,  points,  loco- 
motive engine,  or  train  upon  a  railway,"  see  sect.  2  (2), 
'*  the  workman,  or  in  case  the  injury  results  in  death,  the  legal  personal 
lepreeentatiyeB  of  the  workman,  and  any  persons  entitled  in  case  of  death, 
shall  have  the  same  right  of  compensation,  and  remedies  against  the 
employer,  as  if  the  workman  had  not  been  a  workman  of,  nor  in  the 
service  of  the  employer,  nor  engaged  in  his  work." 

The  effect  of  this  section,  in  tiie  cases  in  which  it  applies,  is  to  negative 
the  implied  contract  (vide  ante,  p.  759),  that  the  employer  shall  not  be 
liable  for  the  negligence  of  a  fellow  workman ;  it  does  not  prevent  the 
workman  from  making  an  express  contract  with  his  employer  to  that 
effect.  Oriffiths  v.  Dudley,  Earl  of,  9  Q.  B.  D.  57.  Where  the  workman 
has  made  such  contract,  his  widow  cannot  sue  for  damages  under 
Ld.  Campbell's  Act,  vide  post,  p.  766,  S.  C.  Contributory  negligence  {vid€ 
ante,  pp.  740,  741)  of  the  workman  is  a  defence.  See  Stuart  v.  Evans,  49 
L.  T.  138,  T.  S.,  1883,  Q.  B.  D. ;  Weblin  v.  Ballard,  17  Q.  B.  D.  122.  So 
where,  with  full  knowledge  of  the  dangerous  character  of  the  work,  he 
voluntarily  undertakes  it,  lie  cannot  sue  for  resulting  injury;  for  "  Volenti 
nonfit  injuria;"  Thomas  v.  Quartermaine,  18  Q.  B.  D.  685,  C.  A. ;  unless 
it  arose  fiom  the  master's  neglect  of  a  statutory  precaution.  Baddeley 
V.  Granville,  Earl,  19  Q.  B.  D.  423.  As  to  wno  is  volens  within  this 
maxim,  see  Yarmouth  v.  France,  Thrussall  v.  Handy  side,  and  Membery 
V.  Ot.  W,  By,  Co.,  cited  ante,  pp.  759,  760. 

In  sect.  1  (1.),  **  Any  defect  m  the  condition  of  the  ways,"  &c.,  means 
one  of  a  permanent,  or  quasi  permanent  nature.  M*OiMn  v.  Palmer^ a 
Shipbuilding  Co.,  10  Q.  B.  D.  5.  An  obstruction,  caused  by  an  object 
which  has  fallen  on  the  way,  and  could  be  at  once  easily  removed,  is  not 
such  a  defect.  S.  C.  This  sub-section  includes  a  case  where  a  machine, 
although  in  the  state  in  which  it  was  constructed  emd  intended  to  be,  is 
not  fit  for  the  purpose  to  which  it  was  applied.  Heske  v.  Samueleon,  12 
Q.  B.  D.  30 ;  Crt^wj  v.  Judge,  13  Q.  B.  D.  583,  C.  A. ;  Foley  v.  GameU, 
16  Q.  B.  D.  52.  Works  merely  in  the  course  of  construction  are  not 
within  sect.  1  (1).  Howe  t.  Finch,  17  Q.  B.  D.  187.  "  Plant"  includes  a 
horse  employed  in  the  defendant's  business  for  drawing  carts,  and  vice  in 
the  horse  is  **  defect"  in  such  plant.  Yarmouth  v.  France,  19  Q.  B.  D. 
647,  Lord  Esher,  M.  E.,  and  lindley,  L.  J.  The  employer  is  not  liable 
merely  because  tiie  machine  is  dangerous ;  there  must  be  a  defect  implying 
negligence  of  the  employer,  or  of  some  one  entrusted  by  him  within 
sect.  2  {\),po8t,  p.  764.     ^YaUh  v.  Whiteley,  21  Q.  B.  D.  371,  C.  A. 
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On  the  construction  of  sects.  1  (2),  and  8»  vide  post,  p.  765. 
The  direction  in  sect.  1  (3)  may,  without  words,  be  inferred  from  the 
previous  conduct  of  the  parties.  Millward  v.  Midland  Ry,  <7o.,  14  Q.  B.  D. 
68.  Sect.  1  (3)  does  not  include  the  negligence  of  a  *' ganger"  or  fore- 
man of  a  gang  of  labourers  while  he  is  woiSdng  with  the  gang.  Kellard 
V.  Booke,  19  Q.  B.  D.  585  ;  21  Id.  367,  C.  A.  Nor  that  of  a  nerson  whose 
only  duly  is  to  tell  the  workmen  what  work  to  do,  and  not  wnere  or  when 
to  do  it.     Snowdeny.  Baynes,  24  Q.  B.  D.  568 ;  25  Id,  193,  C.  A. 

A  man  whose  duty  it  is  to  oil  the  points  of  a  railway,  he,  with  seyeral 
others,  being  under  the  control  of  an  inspector  of  the  company,  has  not 
"the  charge  or  control  of  the  points"  within  the  meaning  of  sect.  1  (4), 
Gihhs  V.  Gt.  W,  Bif.  Co.,  11  Q.  B.  D.  22 ;  12  a  B.  D.  208,  C.  A.  Semble 
the  provision  apphes  to  a  man  having  charge  of  the  points,  for  the  purpofle 
of  traflSc  and  movement.  S.  C.  11  Q.  B.  D.  26,  per  Matthew,  J.  Where  a 
train  of  trucks  is  moved  by  A.,  by  means  of  a  fixed  engine  which  he  works, 
A.  is  in  charge  of  a  train  withm  sect.  1  f4).  Cox  v.  Gt,  W,  Bu.  Co,,  9 
Q.  B.  D.  106.  ''Bailway,"  in  sect.  1  (4),  is  not  confined  to  tnat  of  a 
railway  company  subject  to  the  Bailway  Begulation  Acts,  but  extends  to 
a  temporary  railroad,  laid  by  a  contractor,  for  the  purpose  of  constructing 
works.     Doughty  v.  Firbank,  10  Q.  B.  D.  358. 

By  sect.  2,  **  A  workman  shall  not  be  entitled  under  this  Act,  to  any 
riffht  of  compensation,  or  remedy  against  the  employer,  in  any  of  the 
following  cases ;  that  is  to  say, 

**(!.)  Under  sub-section  one,  of  section  one,  unless  the  defect  therein 
mentioned  arose  from,  or  had  not  been  discovered,   or  remedied, 
owing  to  the  negligence  of  the  employer,  or  of  some  person  in  the 
service  of  the  employer,  and  entrusted  by  him,  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or  plant  were  in  proper 
condition. 
'*  (2.)  Under  sub-section  four,  of  section  one,  unless  the  injury  resulted 
from  some  impropriety,  or  defect  in  the  rules,  bye-laws,  or  instruc- 
tions therein  mentioned;  provided  that  where  a  rule,  or  bye-law, 
has  been  approved,  or  has  been  accepted  as  a  proper  rule,  or  bye- 
law,  by  one  of  Her  Majesty's  Principal  Secretaries  of  State,  or  by 
the  Board  of  Trade  or  any  other  department  of  the  Government, 
under  or  by  virtue  of  any  Act  of  Parliament,  it  shall  not  be  deemed 
for  the  purposes  of  this  Act,  to  be  an  improper  or  defective  rule  or 
bye-law. 
'*  (3.)  In  any  case,  where  the  workman  knew  of  the  defect,  or  negli- 
gence, which  caused  his  injury,  and  failed  within  a  reasonable  tune 
to  give,  or  cause  to  be  given,  information  thereof,  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of  the  employer,  unless 
he  was  aware  that  the  employer,  or  such  superior,  al^ady  knew  of 
the  said  defect  or  negligence." 
Where  the  employer.  A.,  placed  a  ladder  for  a  purpose  for  which  it  was 
insufficient,  and  injury  to  a  workman  resulted  therefrom,  it  was  held 
there  was  negligence  of  A.  within  sect.  2(1).    Cripps  v.  Judge,  13  Q.  B.  D. 
583,  C.  A.     Where  A.  has  employed  a  competent  contractor,  B.,  to  supply 
plant,  he  is  not  liable  for  an  accident  caused  by  B.*s  negligence  in  con- 
structing it,  neither  A.  nor  his  foreman  knowing  that  the  plant  was  unsafe. 
Kiddle  v.  Scott,  16  Q.  B.  D.  605  ;  vide  ante,  p.  735. 

It  seems  that  sect.  2  (3),  will,  in  some  cases,  exonerate  the  employer 
from  liability,  even  although  the  conduct  of  the  workman  would  not 
amount  to  contributory  neghgence  at  common  law.  Stuart  v.  Evatis,  ante, 
p.  763 ;  Wehlin  v.  Ballard,  17  Q.  B.  D.  122.  It  does  not  extend  the 
master's  liability  beyond  that  imposed  by  sects.  1  and  2  (1).     Thomas  v. 
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Quartermaine,  18  Q.  B.  D.  685,  693,  C.  A.    See  Yarmouth  v.  France,  19 
a  B.  D.  647,  659,  per  Lindley,  L.  J. 

Sect.  8.  "For  tlie  purposes  of  this  Act,  unless  the  context  otherwise 
requires,  the  expression  '  person  who  has  superintendence  entrusted  to 
him,'  means  a  person,  whose  sole  or  principal  duty  is  that  of  super- 
intendence, and  who  is  not  ordinarily  engaged  in  manual  labour :  *'  vide 
sect.  1  (2),  ante,  p.  763. 

If  sucn  person  be  guilty  of  negligence,  when  voluntarily  assisting  in 
manual  laoour,  the  employer  is  uable  for  injury,  thereby  caused  to  a 
fellow-workman.     Osborne  v.  Jackson,  11  Q.  B.  D.  619. 

A  man  whose  duty  it  is  to  guide  the  beam  of  a  crane,  b^  a  guy  rope, 
and  to  give  directions  when  to  lower  or  hoist  the  chains,  is  not  within 
sect.  1  (2),  AB  defined  by  sect.  8.  Shaffers  v.  General  Steam  Navigation  Co,, 
10  Q.  B.  D.  356.  Nor  IS  the  * 'ganger*'  or  foreman  of  a  gang  of  labourers 
while  working  with  his  gang.  Kellard  y.  Rooke,  19  Q.  B.  D.  585 ;  21  Id, 
367,  C.  A. 

By  sect.  3,  *'  The  amount  of  compensation,  recoyerable  under  this  Act, 
shall  not  exceed  such  sum,  as  may  be  found  to  be  equivalent  to  the  esti- 
mated earnings,  during  the  three  years  preceding  the  injury,  of  a  person 
in  the  same  ^^rade,  employed  during  those  years  in  the  like  employment, 
and  in  the  district,  in  which  the  workman  is  employed  at  the  time  of  the 
injuiy."  Sect.  5  provides  that  from  any  such  compensation,  shall  be 
deducted  any  penalty,  i>aid  to  the  workman,  or  his  representatives,  in  pur- 
soanoe  of  any  other  statute. 

By  sect.  4,  "  An  action  for  the  recovery  under  this  Act  of  compensation 
for  an  injury,  shall  not  be  maintainable,  unless  notice  that  injury  has  been 
snstained,  is  given  within  six  weeks,  and  the  action  is  commenced  within 
six  months,  from  the  occurrence  of  the  accident  causing  the  injury ;  or, 
in  case  of  death,  within  twelve  months  from  the  time  of  death :  Provided 
always,  that  in  case  of  death,  the  want  of  such  notice  shall  be  no  bar,  to 
the  maintenance  of  such  action,  if  the  judge  shaU  be  of  opinion  that  there 
was  reasonable  excuse  for  such  want  of  notice." 

By  sect.  7,  *' Notice,  in  respect  of  an  injury  under  this  Act,  shall  give 
the  name  and  address  of  the  person  injured,  and  shall  state  in  ordinair 
lEmguage,  the  cause  of  the  injury,  and  the  date  at  which  it  was  sustained, 
and  shall  be  served  on  the  employer,  or,  if  there  is  more  than  one  em- 
ployer, upon  one  of  such  employers. 

"  The  notice  may  be  served,  oy  delivering  the  same  to,  or  at  the  resi- 
dence, or  place  of  business,  of  the  person  on  whom  it  is  to  be  served. 

"  Tlie  notice  may  also  be  served  oy  post,  by  a  registered  letter,  addressed 
to  the  person,  on  whom  it  is  to  be  served,  at  his  last  known  place  of  resi- 
dence, or  place  of  business ;  and,  if  served  by  post,  shall  be  deemed  to  have 
been  served  at  the  time,  when  a  letter  containing  the  same,  would  be  de- 
livered in  the  ordinary  course  of  post ;  and,  in  proving  the  service  of  such 
notice,  it  shall  be  sufficient  to  prove,  that  the  notice  was  properly  addressed 
and  registered. 

'*lVnere  the  employer  is  a  body  of  persons,  corporate  or  unincorporate, 
the  notice  shall  be  served,  by  dehvering  the  same  at,  or  by  sending  it  by 
post,  in  a  registered  letter,  addressed  to  the  office,  or,  if  there  be  more 
than  one  office,  any  one  of  the  offices  of  such  body. 

*' A  notice,  under  this  section,  shall  not  be  deemed  invalid  by  reason  of 
any  defect  or  inaccuracy  therein,  unless  the  judge  who  tries  the  action, 
ansing  from  the  injury  mentioned  in  the  notice,  shall  be  of  opinion  that 
the  defendant  in  the  action,  is  prejudiced  in  his  defence,  by  such  defect 
or  inaccuracy,  and  that  the  deiect  or  inaccuracy  was  for  tne  purpose  of 
misleading. 
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This  notice  must  be  in  writing ;  Moyle  y.  Jenkins,  8  Q.  B.  D.  116 ;  Keen 
T.  MillwaU  Dock  Co,,  8  Q.  B.  D.  482,  0.  A. ;  and  must  contain  all  the  par- 
ticulars required  by  sect.  7.  S.  C.  It  seems  sufficient  if  it  refer  to  the 
particulars  contained  in  another  writing.  S.  C.  The  notice  need  not  state 
the  cause  of  action.  Clarkson  v.  Musgrave,  9  Q.  B.  D.  386.  A  letter 
giving  the  date  of  the  injury,  and  stating  that  the  plaintifl  had  been 
imder  medical  treatment,  '*  for  the  injury  to  his  leg,"  was  held  to  be  suffi- 
cient, being  defective  only,  within  the  last  paragraph  of  sect.  7.  Stone  v. 
Hydey  Id.  76.  So  a  notice  which  omitted  the  date  on  which  the  injury 
was  alleged  to  have  been  sustained.     Carter  v.  Drysdale,  12  Q.  B.  D.  91. 

Wrongful  Ad,  Default,  or  Negled  causing  Death. 

By  Ld.  Campbell's  Act  (9  &  10  Vict.  c.  93),  s.  1,  whenever  the  death  of 
a  person  is  caused  by  wrongful  act,  neglect,  or  default,  which  would  (if 
death  had  not  ensuea),  have  entitled  the  party  injured  to  maintain  an  action, 
then  the  person  who  would  have  been  liable,  if  death  had  not  ensued,  shall 
be  liable  to  an  aption  for  damages,  though  the  death  was  caused  by  an  act 
amounting  to  f^ony ;  and  (sect.  2\  the  action  shall  lie  for  the  benefit  of 
the  wife,  husband,  parent  and  child  of  the  deceased,  and  in  the  name  of 
the  executor  or  administrator,  and  *'  the  jury  may  give  such  damages,  ss 
they  may  think  proportioned  to  the  injury,  resultmg  from  such  death  to 
the  parties  respectively,  for  whom,  and  for  whose  benefit,  such  action  shall 
be  brought,"  and  the  amount,  after  deducting  costs  not  recovered  from 
the  defendant,  shall  be  divided  amongst  the  above  "  parties  in  such  shares 
as  the  jurv  by  their  verdict  shall  find  and  direct."  By  sect.  3,  only  one 
action  will  lie  for  the  same  subject  of  complaint,  and  it  must  be  com- 
menced within  12  calendar  months  after  the  death.  Sect.  4  requires  the 
delivery  to  the  defendant,  of  a  full  particular  of  the  persons  for  whom* 
and  on  whose  behalf,  the  action  is  broug^ht,  and  the  nature  of  the  claim.. 
By  sect.  5,  the  word  ** person,"  is  explained  to  include  corporations;  the 
word  '*  parent,"  includes  father,  motner,  grandfather,  grandmother,  step- 
father, and  stepmother ;  and  the  word  '*  child,"  includes  son,  daughter, 
grandson,  granddaughter,  stepson,  and  stepdaughter.  It  includes  a  child 
in  ventre  aa  mere;  The  George  and  Richard,  L.  R.,  3  Adm.  466;  but  it 
does  not  include  an  illegitimate  child,  even  where  its  mother  is  the  person 
killed.    Dickenson  v.  N,  E.  By.  Co.,  2  H.  &  0.  735 ;  33  L.  J.,  Ex.  91. 

By  27  &  28  Vict.  c.  95,  s.  1,  where  there  is  no  executor,  or  administrator 
of  the  person  killed,  or  there  being  such  executor,  &c.,  no  action  is  brought 
within  six  months  by  him,  the  action  may  be  brought,  by  persons  bene- 
ficially interested  in  the  result  of  the  action.  By  sect.  2,  money  paid  into 
court  by  the  defendants  may  be  paid  in  one  sum,  without  regard  to  its 
division  into  shares,  and  if  this  sum  is  not  accepted,  and  the  jury  think 
it  sufficient,  the  defendant  is  entitied  to  a  verdict.  No  provision  is  made 
for  apportioning  the  amount  paid  into  court,  where  it  is  accepted  in  full 
satisfaction  of  the  claim ;  but  it  would  seem  that  in  such  case,  the  court 
will  apportion  the  amounts.  See  Bulrner  v.  Bulmer,  25  Oh.  D.  409,  where 
a  railway  company  compromised  a  claim  without  action. 

Loss  of  life,  occasioned  by  collision  of  ships  at  sea  may  be  sued  for 
under  these  Acts,  subject  to  the  limitation  of  liability  provided  by  25  &  26 
Vict.  c.  63,  s.  54,  ante,  p.  746.  Glaholm  v.  Barker,  L.  B.,  1  Oh.  223.  It 
does  not,  however,  afford  grounds  for  an  action  in  rem  against  a  foreign 
ship.     The  Vera  Cruz,  10  Ap.  Ca.  59,  D.  P. 

The  negligence  is  the  cause  of  action,  and  the  death  of  the  ^rson 
injured,  does  not  under  this  statute  give  rise  to  a  fresh  cause  of  action  to 
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tlie  personal  lepresentatiye.    Read  v.  GL  E,  Ry,  Co,,  L.  B.,  3  Q.  B.  555 ; 
GrijffUha  v.  Earl  of  Dudley,  9  Q.  B.  D.  357. 

Dama^.']  The  jmj,  in  estimating  the  damages  to  be  recovered  under 
this  Act,  cannot  take  into  consideration,  the  mental  suffering  of  the  sur- 
viyors,  or  loss  of  society  which  they  have  sustained,  but  are  to  award  them 
coxnpensation  for  pecuniary  loss  alone.  Blake  y.  Midland  Ry,  Co.,  IS 
Q.  B.  93;  21  L.  J.,  Q.  B.  233;  accord,  FaUersan  y.  Wallace,  1  Macq.  748. 
Therefore,  mere  proof  of  death  and  negligence,  will  giye  no  right  eyen  to 
nominal  damages.  Duckworth  y.  Johnson,  infra.  But,  a  reasonable 
expectation  of  pecuniary  advantage,  to  the  surviving  relative  who  sues, 
may  be  considered  by  the  jury ;  as  wbere  a  surviving  parent  (who  sues  as 
administrator)  received  habitual  assistance  from  his  son,  who  was  killed 
by  the  accident.  Franklin  v.  S.  E,  Ry,  Co,,  3  H.  &  N.  211 ;  Dalton  v. 
Id,,  4  0.  B.,  N.  S.  296;  27  L.  J.,  C.  P.  227.  But,  the  plaintiff  cannot 
recover  the  expenses  of  the  funeral  or  mourning.  S.  C. ;  see  also  Condon 
v.  Gt  8,  <fc  W,  Ry.  Co,,  16  Ir.  C.  L.  R.  418.  Proof,  that  the  small  weekly 
wages  of  the  deceased,  were  contributed  towards  the  expenses  of  his 
parent's  house,  is  evidence  for  the  jury,  though  it  is  not  shown,  whether 
the  sum  did  more  than  cover  the  expense  of  the  child's  maiiitenance. 
Duckworth  v.  Johnson,  4  H.  &  N.  653 ;  29  L.  J.,  Ex.  25.  A  parent  can 
recover,  only  where  the  pecuniary  advantage  he  has  lost  by  the  death 
arose  from  ms  relationship  to  the  deceased,  and  not  where  it  was  derived 
from  a  contract  between  them.  Sykea  v.  N,  E.  Ry,  Co.,  44  L.  J.,  C.  P. 
191.  Where  a  gentieman  of  fortune  was  killed,  and  the  only  effect  of  his 
death,  was  to  cause  his  property  to  be  distributed  according  to  the  terms 
of  a  settlement,  the  bxdk  of  it  passing  to  his  eldest  son,  it  was  held,  that 
though  the  estate  survived  for  the  benefit  of  the  family  as  a  whole,  yet 
that  if  the  death  occasioned  to  any  one  of  them,  tne  loss  of  future 
pecuniary  benefit  which  mi^ht  reasonably  have  been  expected,  the  jury 
znight  award  compensation  in  respect  of  such  loss.  Fym  v.  Gt,  N,  Ry.  Co,, 
4  B.  &  S.  396 ;  32  L.  J.,  Q.  B.  377,  Ex.  Ch, 

The  expectation  of  life  of  the  deceased,  is  an  element  to  be  considered 
by  the  jury,  in  assessing  the  damages.  Rowley  v.  L,  &  N,  W.  Ry.  Co., 
It.  B.,  8  Ex.  221,  Ex.  Ch.  But,  the  jury  are  to  take  a  reasonable  view 
of  the  case  and  to  give  fair  compensation,  and  not  to  treat  the  damages 
on  the  footing  of  the  value  of  an  annuity.  Armsworth  v.  S,  E.  Ry,  Co,, 
11  Jut.  758,  Surrey  Summer  Assizes,  1847,  cor.  Parke,  B.,  cited  L.  B.,  8 
Ex.  230;  see  also,  PhiUips  v.  L,  &  S.  W,  Ry.  Co.,  4  Q.  B.  D.  406;  5 
Q.  B.  D.  78,  C.  A.,  and  other  cases  cited  ante,  p.  742. 

Where  an  action  was  brought,  for  the  benefit  of  the  mother,  to  whom 
the  deceased  had  covenanted  to  j)ay  an  annuity  of  200^.  for  their  joint 
liv^,  and  the  deceased  was  in  business,  a  direction  to  the  jury  that  they 
might  give  as  damages,  such  a  sum  as  would  purchase  an  annuity  of  200^., 
for  the  same  x)eriod,  was  held  wrong,  it  being  only  secured  by  a  personal 
covenant.  Rowley  v.  L.  &  N,  W.  Ry.  Co.,  supra.  An  accountant  conver- 
sant with  the  business  of  Hfe  assurance  offices,  may  prove  the  expectation 
of  life,  by  reference  to  the  Carlisle  Tables  used  by  the  offices.  S.  C,  Id,; 
vide  ante,  p.  175.  A  life  is  primd  facie  to  be  presumed  to  be  of  the  average 
duration.  S.  C. ;  see  McDonald  v.  M' Donald,  5  Ap.  Ca.  519,  D.  P.  But 
evidence  of  the  deceased's  state  of  health  is  admissible  to  rebut  this  pre- 
sumption, and  to  show  his  real  expectation  of  life.  S.  C.  The  amounts 
received  by  the  parties  for  whose  benefit  the  action  is  brought,  on  policies, 
are  to  be  taken  into  account  by  the  jury,  in  assessing  the  damages. 
Hicks  v.  Newport,  &c,  Ry.  Co.,  4  B.  &  S.  403,  n.,  cor,  Campbell,  0.  J., 
approved  by  BramweU,  B.,  in  Bradhurn  v.  Gt,  W,  Ry,  Co,,  L.  E.,  10 
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"Ex.,  1,2.  In  the  case  of  a  life  policy  effected  by  a  person  likely  to  keep  it 
up,  the  benefit  accruing  from  the  accelerated  receipt  of  the  money  may  be 
compensated  by  deducting  the  amount  of  premiums  that  would  have  to 
have  been  paid  to  keep  it  up  from  the  estimate  of  future  earning^. 
Grand  Trunk  By,  Co.  of  Canada  v.  Jennings,  13  Ap.  Ca.  800,  P.  C-, 
following  Hicks  v.  Newport,  &c.  By,  Co.,  supra.  But  in  the  caae  of  a 
policy  against  accidents,  the  whole  amount  received  under  the  }X)licy  is 
to  be  deducted  from  the  dfimagee  sustained.  S.  G.  It  is,  however,  other- 
wise in  respect  of  the  amount  received  under  a  policy  effected  by  the 
deceased  with  the  Bailway  Passengers*  Assurance  Co.  See  27  &  28  Vict, 
c.  125,  8.  35. 

D^ence  to  Actions  for  Negligence, 

The  head  of  defence  under  actions  of  nuisance,  ante,  p.  732,  is  in  some 
respects,  applicable  also  to  this  head  of  actions  for  negUgenoe.  Several 
defences  have  already  been  noticed  under  the  foregoing  heads  of  negligence. 

The  defence,  where  it  exists,  that  the  injury  or  accident  was  owing  to 
the  plaintiffs  contributory  negligence,  vide  ante,  pp.  740,  741,  745,  must 
now  be  pleaded  specially.    Bules  1883,  0.  ziz.,  r.  15,  ante,  p.  301. 


ACnON  FOR  DISTURBANCE  OF  SUPPORT  OF  LAND. 

It  has  been  laid  down  in  several  cases,  that,  apart  from  any  question  of 
negligence,  no  one  has  a  right  to  deprive  the  soil  of  his  neignbour,  while 
in  its  original  condition,  of  lateral  support.  Wilde  v.  Minsterley,  2  Roll. 
Abr.  564 ;  WyaU  v.  Harrison,  post,  p.  768 ;  Hunt  v.  Peake,  John.  705 ;  29 
L.  J.,  Ch.  785.  But  the  owner  A.  of  land  M.  has  only  the  right  to  the 
support  of  the  land  N.,  which  is  adjacent  or  neighbouring  to  M.,  «'.  e.,  of 
the  land  which  would  in  its  natural  state  have  afforded  support  to  M. 
Birmingham,  Cor,  of  v.  Allen,  6  Ch.  D.  284,  C.  A.  If  therefore,  t^e 
support  whidi  would  have  been  given  bv  N.,  is  destroyed  by  excava- 
tion, by  a  third  party,  A.  acquires  no  right  of  support  against  the  land 
bevOTid  N.    S.  C.     ^oe  also  Partridge  v.  Scott,  post,  p.  769. 

Where  the  plaintiff  has  nlaced  a  house,  or  other  additional  weight  upon 
his  ground,  he  cannot,  independently  of  any  acquired  right,  insist  upon 
its  being  supported  by  the  adjoining  land  of  the  defendant.  Thus  where 
the  defendant,  digging  in  his  own  land,  near  the  foundation  of  a  newly- 
built  house  of  the  plamtiff ,  caused  it  to  fall,  and  beyond  this  there  was 
no  proof  of  negligence:  held,  that  the  plaintiff  had  no  remedy.  Wyatt  t. 
Harrison,  3  B.  &  Ad.  871 ;  a^ccord.  Partridge  v.  Scott,  post,  p.  769 ;  also  see 
Oa/yford  v.  Nicholls,  9  Exch.  702;  23  L.  J.,  Ex.  205  ;  CaUdonian  By.  Co. 
V.  Sprot,  2  Macq.  449.  If,  however,  the  defendant's  excavation  would 
haye  caused  the  plaintiffs  land  to  sink,  had  there  been  no  erection  on  it, 
an  action  will  lie ;  Brown  v.  Bohina,  4  H.  &  N.  186 ;  28  L.  J.,  Ex.  250 ; 
unless  the  damage  would  in  this  case  have  been  inappreciable ;  Smith  v. 
Thackerah,  L.  R.,  1  C.  P.  564;  for  the  right  to  lateral  support  is  not  an 
absolute  right,  and  the  infringement  of  it  is  not  a  cause  of  action  without 
appreciable  damage.  S.  C. ;  Bonomi  v.  Backhouse,  9  H.  L.  0.  503 ;  34 
L.  J.,  CI.  B.  181.  So,  where  the  defendant,  by  draining  his  land,  drained 
Away  subterranean  water  from  under  the  plaintiff's  land,  and  thezeby 
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caused  it  to  sink,  it  was  held  that  no  action  was  maintainable.  Powplewdl 
T.  Hodkinwn,  L.  B.,  4  Ex.  248,  Ex.  Gh. ;  and  see  Elliot  y.  N.  E,  By,  Co,, 
infra. 

Bat  the  plaintiff  may  acquire  a  right  to  the  support  of  the  defendant's 
soil,  by  grant  express  or  implied.  Partridge  y.  Scott,  3  M.  &  W.  220,  228. 
Thus,  where  the  defendant  sells  x>art  of  his  land  to  the  plaintiff,  for  the 

Euipose  of  the  erection  of  buildings  thereon,  he  impliedly  grants  sufficient 
iteral  support,  from  his  adjacent  hmd,  for  such  buildings.  EUiot  y. 
N,  E.  By,  Co.,  10  H.  L.  0.  333 ;  32  L.  J.,  Ch.  402;  Sidd(yM  y.  Sh&rt,  2 
C.  P.  D.  572 ;  Bighy  y.  Bmnett,  21  Gh.  D.  669,  C.  A. ;  and  see  Bichards 
y.  BoBe,  infra.  Such  a  grant  is  to  be  presumed  by  the  lapse  of  20 
years  during  which  the  support  has  been  enjoyed,  where  there  is  no 
concealment,  and  the  enjoyment  is  so  open,  that  the  owner  of  the  servient 
land  must  know  that  it  giyes  some  support  to  the  dominant  land.  Angus 
y.  IkUton,  6  Ap.  Ca.  740,  D.  P.  But  if  an  old  house  be  raised  in  height, 
80  that  the  weight  superincumbent  on  the  soil  is  increased,  the  right  of 
support  cannot  be  claimed  in  respect  of  the  increased  weight ;  Murchie  y. 
Blad:,  19  C.  B.,  N.  S.  190;  34  L.  J.,  0.  P.  337;  until  the  lapse  of 
20  years,  from  the  time  of  the  increase  haying  been  made.  Angus  y. 
DaUon,  supra. 

With  r^ard  to  the  support  given  by  one  house  to  the  adjoining  one 
built  against  it,  it  has  been  held,  that  there  is  no  obligation  towards  a 
neighbour,  cast  by  law  on  the  owner  of  a  house,  merely  as  such,  to  keep 
it  repaired  in  a  substantial  manner ;  the  only  duty  is  to  keep  it  in  such  a 
state,  that  his  neighbour  may  not  be  injured  by  its  fall.  Ghantler  y. 
Bobinson,  4  Exch.  163,  170.  In  Peyton  y.  London,  Mayor  of,9  B.  &  0. 
726,  it  was  held,  that  ^e  fact  that  the  defendant  in  removing  his  house, 
had  neglected  to  shore  up  that  of  the  defendant,  was  no  evidence  of  negli- 
gence. In  Chadwick  y.  Trower,  6  N.  0.  1,  Ex.  Oh.,  it  was  laid  down 
that  there  was  no  obligation  upon  the  defendant,  under  similar  circum- 
stances, to  giye  notice  to  the  plaintiff  of  what  he  was  about  to  do.  See 
Kemj^Um  y.  Butler,  12  Ir.  C.  L.  B.  516.  In  Dodd  y.  Holme,  1  Ad.  &  E. 
493,  it  was  said  that  the  question  was,  whether  the  damage  complained 
of,  was  owing  to  the  improper  acts  of  the  defendant,  and  that  the  jury, 
on  inquiring  into  the  alleged  neglect,  should  consider  the  state  of  the 
building  before  it  was  injured.  WaUers  y.  Pfeil,  M.  &  M.  365 ;  Brown  y. 
Windsor,  1  C.  &  J.  20.  But  this  right  of  support  from  adjoining  houses 
may  be  acquired  by  grant,  express  or  implied ;  as  to  this,  see  ante,  pp.  39, 40. 
Thus,  it  may  be  proyed  by  showing  that  the  houses  of  the  plaintiff,  and  of 
the  defendant,  were  originally  built  so  as  to  depend  upon  one  another, 
while  the  land  whereon  they  stand  was  in  the  possession  of  the  same 
owner ;  Bichards  y.  Bote,  9  Exch.  218 ;  23  L.  J.,  Ex.  3 ;  and  open  enjoy- 
ment of  the  support,  for  20  years  is  sufficient.     Hide  y.  Thomhorough, 

2  Car.  &  £.  250;  see  also  Angus  y.  Dalton,  supra.  In  Solomon  y. 
Vintners'  Co,,  4  H.  &  N.  585 ;  28  L.  J.,  Ex.  370,  the  right  was  held  not 
to  apply,  as  against  the  owner  of  the  house  next  but  one.  The  support 
must  hayebeen  enjoyed  as  of  right.  I'oney.  Preston,  24  Ch.  D.  739.  See 
farther  post,  pp.  784,  785.    The  right  is  within  the  Prescription  Act,  2  & 

3  Will.  4,  c.  71,  post,  p.  783.  Lemaitre  y.  Davis,  19  Ch.  D.  281.  In  as- 
sessing damans,  for  pulling  down  a  house,  so  as  to  cause  injury  by  its 
&U,  to  the  adjoining  house,  the  jury  may  consider  quo  animo  the  wrongful 
act  was  done.    Emblen  y.  Myers,  6  H.  &  N.  64 ;  30  L.  J.,  Ex.  71. 

With  regajrd  to  the  right  to  support,  from  subjacent  strata,  it  has  been 
held,  that  when  the  suiiace,  and  the  underground  minerals,  are  yested  in 
different  owners,  and  nothing  appears  to  show  how  they  became  separated, 
the  superficial  owner  is  entitlea  to  adequate  undergroimd  support,  and 

yoL.  u.  E 
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the  mine  owner  must  so  work  the  mines  as  to  sostain  the  surface  in  its 
natural  state.  Humphriea  y.  Brogden,  12  Q.  B.  739.  The  primd  facie 
right  of  the  owner  of  land,  to  support  from  his  next  neighbour's  land, 
whether  the  support  be  lateral  or  underground,  is  of  common  nght,  and 
is  not  a  mere  easement,  to  be  gained  omy  by  lapse  of  time,  or  by  grant, 
reservation,  or  coyenant,  but  is  a  restraint  on  the  enjoyment  of  the 
adjacent  property,  in  accordance  with  the  maxim,  ^^  He  ntere  tuo  ut 
alienum  rum  loedas,^'  S.  0.  See  also  Davis  y.  Trehamef  infra.  The 
owner  of  land  upon  which  a  building  has  been  erected,  may  maintain  an 
action  for  an  injury  arising  from  underground  workings,  if  the  jury  are 
of  opinion  that  the  weight  of  the  building  did  not  cause  uie  injury ;  Brawn 
y.  Bohtna,  4  H.  &  N.  186 ;  28  L.  J.,  Ex.  250 ;  Stroyan  y.  Knowles,  6  H.  & 
N.  454 ;  30  L.  J.,  Ex.  102 ;  and,  by  20  years'  user,  the  ri^ht  of  supxK>rt 
will  be  presumed  to  haye  been  acquired,  by  grant,  for  biuldings  erected 
on  the  land;  Bogera  y.  Taylor y  2  H.  &  N.  828;  27  L.  J.,  Ex.  173;  even 
although  the  mine  owner,  would  otherwise  haye  had  the  right  to  let  down 
the  surface;  Bell  y.  Love,  10  Q.  B.  D.  547,  571,  per  Lindley,  L.  J. ;  but 
not,  it  would  seem,  where  neither  party  was  aware  of  the  excavation 
under  the  plaintiff's  buildings.    Partridge  y.  Scott,  3  M.  &  W.  220. 

In  the  case  of  a  mining  lease  granted  by  an  owner  in  fee,  the  rights  of 
the  several  parties  are  ascertained  on  the  construction  of  the  deed,  and  if 
it  thereby  appear  to  have  been  the  intention  of  the  parties,  that  the  mine 
owner  should  be  at  liberty  to  let  down  the  surface,  the  surface  owner  will 
have  no  remedy.  Smith  v.  Darby,  L.  E.,  7  Q.  B.  716;  Eadon  v.  Jeffcock^ 
L.  E.,  7  Ex.  379;  Buchanan  v.  Andrew,  L.  R,  2  H.  L.  Sc.  286.  Such 
intention  must,  however,  be  expressed,  in  plain  terms,  when  the  reservation 
of  the  right  to  let  down  the  surface,  is  in  derogation  of  the  grant  thereof. 
Mundy  v.  Duke  of  BtUland,  23  Ch.  D.  81,  G.  A.  A  reservation  of  mines 
and  minerals  gives  the  right  to  take  such  constituent  parts  of  the  earth  as 
have  ''a  use  and  value  of  their  own  independent  of  their  being  consti- 
tuents of  tiie  soil."  Jersey,  Earl  o/v.  Neath  Union,  22  Q.  B.  D.  555,  561, 
0.  A.,  following  ffext  v.  Oill,  L.  E.,  7  Ch.  699.  As  to  the  construction  of 
a  conveyance  in  fee  of  the  surface,  reserving  the  minerals,  with  dause  for 
compensation,  for  damage  done  to  the  grantee,  by  the  winning  of  the 
minerals  by  the  grantor,  see  Mordue  v.  Durham,  Dean,  Ac.  of,  L.  E.,  8 
C.  P.  336 ;  Aspden  v.  Seddon,  L.  E.,  10  Oh.  394.  But  a  mere  reservation 
of  minerals  does  not  carry  the  ri^ht  to  destroy  the  surface.  Heat  v.  Gill, 
supra.  And  even  altiiougn  a  mining  lessee,  had  liberty  to  work  the  mines, 
in  the  most  approved  manner,  and  to  enter  the  land  and  carry  awajr 
minerals,  and  erect  buildings,  &c.,  necessary,  making  compensation,  it 
was  held  he  must  not  let  down  the  surface.  Davis  v.  TreJiame,  6  Ap.  Ca. 
460,  D.  P.  See  also  Smart  v.  Morton,  5  E.  &  B.  30 ;  24  L.  J.,  Q.  B.  260, 
and  Bell  v.  Love,  9  Ap.  Ca.  286,  D.  P.  The  same  principle  applies  where 
an  indosure  act  has  reserved  the  right  of  the  lord  of  the  manor  to  work 
mines,  in  the  private  allotments,  making  compensation  for  damage. 
Haynes  v.  Boberts,  7  E.  &  B.  625,  Ex.  Oh.  See  Benfieldside  Local  Board 
v.  Consett  Iron  Co.,  3  Ex.  D.  54.  In  Bowbotham  v.  Wilson,  8  H.  L.  0.  348 ; 
30  L.  J.,  Or.  B.  49,  an  inclosure  act  had  expressly  taken  away  this  pro- 
tection, from  the  allottees  of  the  surface ;  and  it  was  held,  that  the  owner 
of  the  mines  was  not  liable  for  injury  to  the  surface,  if  such  injury  arose 
from  working  the  mines  in  a  reasonable  manner,  and  was  not  the  result 
of  wilfulness  or  negligence.  The  common-law  right  to  support,  is  in- 
dependent of  the  question,  whether  the  working  has  been  careful  or 
careless.    Humphries  v.  Brogden,  supra. 

The  right  of  working  mines,  reserved  to  the  vendor  of  lands  to  a  rail- 
way company,  depends  upon  the  construction  put  upon  the  special  pro- 
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Tifiians  of  tlie  Act.    See  Fletcher  v.  Gt.  W.  By.  Co,,  4  H.  &  N.  242 ;  28 

L.  J.,  Ex.  147 ;  affirm,  in  Gt.  W.  By.  Co.  v.  BenneU,  L.  E.,  2  H.  L.  27  ; 

Caledonian  By.  Co.  v.  8proty  2  Macq.  449;  Elliot  v.  N.  E.  By.  Co.,  10  H. 

L.  C.  333 ;  82  L.  J.,  Cfi.  402;  B.  v.  Aire  &  CaUer  Navigation,  30  L.  J., 

Q.  B.  337 ;  Stourbridge  Canal  Co.  v.  Dudley,  3  E.  &  E.  409 ;  30  L.  J., 

a  B.  108;  Dunn  v.  Birmingham  Canal  Co.,  L.  E.,  7  Q.  B.  244;  L.  E.,  8 

a  B.  42,  Ex.  Ch. ;  Midland  By.  Co.  v.  Checkley,  L.  E.,  4  E<j.  19.    If  the 

company  be  reg:alated  by  the  Eailways  Glauses  ConBolidation  Act,  1845 

(8  &  9  Yict.  c.  20),  the  company  does  not  under  a  statutory  purchase  of 

the  land,  acquire  the  ri^ht  of  an  ordinary  purchaser,  to  subjacent  and 

adjacent  support;  and  me  o'wner  of  the  mines  underneath  the  railway, 

may,  after  giving  the  notice  provided  by  the  Act,  work  them  in  a  proper 

manner,  according  to  the  usual  manner  of  working  mines  in  the  district ; 

sectB.  77,  78,  79 ;    Gt.  W.  By.  Co.  v.  Bennett,  supra ;  approving  Dudley 

Canal  Co.  v.  Grazebrook,  1  B.  &  Ad.  59 ;  even  although  uus  manner  is  by 

surface  workings ;    Midland  By.  v.  Bohinson,  15  Ap.  Ga.  19,  D.  P. ;  or 

the  effect  of  the  working  is  to  let  down  the  surface.    Pountney  y.  Clayton, 

11  a  B.  D.  820,  C.  A.    See  also  Gt.  W.  By.  Co.  v.  Smith,  3  Ap.  Ga.  165, 

D.P. 

The  provisions  of  the  Waterworks  Glauses  Act,  1847  (10  &  11  Yict. 
c.  17),  S8.  18,  22,  23,  are  similar,  and  under  them  it  has  been  decided  that 
day  forming  the  surface  or  sub-soil  of  land  is  not  reserved  to  the  vendor. 
Glasgow,  Lord  Provost,  &c.  o/v.  Farie,  13  Ap.  Ga.  657,  D.  P. 

The  sibatement  of  claim  need  not  allege  a  right  to  support,  and  if  the 
defendants  have  a  rijB^ht  to  take  minerals  under  the  plaintiff's  land,  with- 
out leaving  a  sufficient  support,  this  defence  must  oe  pleaded  specially. 
Jeffries  y.  WiUiams,  5  Exch.  792;  Bihhyy.  Carter,  4  H.  &  N.  153;  28 
L.  J.,  Ex.  182. 

Damages — Injunction.'^  The  damages  recoverable  are,  it  seems,  limited 
to  those  that  have  already  accrued,  from  the  interference  with  the  plaintiff's 
light  of  support,  for  he  can  maintain  a  fresh  action  for  each  subsequent  in- 
jury he  may  sustain.  Mitchell  v.  Darley  Main  Colliery  Co.,  11  Ap.  Ga.  127, 
D.  P.,  overruling  Lamb  v.  Walker,  3  Q.  B.  D.  389.  See  further,  ante, 
p.  733.  By  Eules,  1883, 0.  xxxvi,  r.  58,  ante,  p.  303, ''  Where  the  cause  of 
action  is  continuing,  the  damages  are  assessed  down  to  the  time  of  assess- 
ment." Where,  however,  there  is  a  reasonable  probability  of  damage 
resulting  from  the  disturbance  of  the  support  of  land,  the  court  will  grant 
an  injunction,  before  any  actual  damage  occurs.  Siddons  v.  Short,  2  G. 
P.  D.  572. 

Statute  of  LimUation.']     Vide  ante,  p.  733. 


ACTION  FOB  OBSTEUCTION  OP  LIGHT  AND  AIE. 

The  statement  of  claim  usually  states  the  possession  of  a  house,  in 
which  are  certain  windows,  through  which  light  and  air  ouffht  of  right  to 
enter;  the  obstruction  of  the  li^ht  by  the  defendant ;  and  me  consequent 
injury  to  the  house.  The  action  may  be  brought  by  a  reversioner,  in 
whick  case  further  statements  will  be  necessary  in  the  statement  of  claim. 
Turner  r.  Sheffield  By.  Co.,  10  M.  &  W.  425;  Shadwell  y.  Hutchimon^ 
IL  &  M.  350;  Id.  y.  Id.,  2  B.  &  Ad.  97. 

X2 
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The  right  to  the  light  and  air.']  The  right  to  light  and  air  is  analogous 
to  the  right  to  use  running  water,  and  is  enjoyed  jure  naturcB.  See  posi^ 
p.  792.  It  is  not  strictly  the  subject  of  grants  because  it  is  not  in  the 
power  of  any  one  te  grant  it ;  but  the  privilege  to  have  the  use  of  light 
or  air  in  a  particular  place,  or  on  certam  premises,  free  from  the  right  of 
obstructing  them  by  another  person,  in  the  like  lawful  enjoyment  of  hiB 
own  property,  is  a  right,  which  must  depend  on  some  covenant,  or  con- 
tract, between  the  parties,  express  or  implied,  or  upon  some  prescription 
which  presupposes  such  contract;  or  by  some  other  adequate  authority 
binding  on  tx>th  parties,  as  a  local  custom,  &c. ;  see  observationa  of 
Littledale,  J.,  in  Moore  v.  Itawsoji,  3  B.  &  0.  339. 

For  the  purpose  of  facilitating  the  acquisition,  and  protection  of  the 
ri^ht  of  lignt  to  a  building,  where  it  is  claimed  by  virtue  only  of  long" 
enjoyment,  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  was  passed,  which 
by  sect.  3  enacts,  *'  that  when  the  access  and  use  of  light  te,  and  for,  any 
dwelling-house,  workshop,  or  other  building,  shall  nave  been  actually 
enjoyed  therewith,  for  the  full  period  of  20  years  without  interruption, 
the  right  thereto,  shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement,  expr^sly 
made,  or  given  for  that  purpose,  by  deed  or  writing." 

By  sect.  4,  "Each  of  the  respective  periods  of  years,  hei-einbefore  men- 
tioned, shall  be  deemed  and  taken  to  be,  the  period  next  before  some  suit 
or  action,  wherein  the  claim,  or  matter  to  which  such  period  may  relate, 
shall  have  been,  or  shall  be  brought  into  question,  and  that  no  act  or 
other  matter,  shall  be  deemed  to  be  an  interruption,  within  the  meaning; 
of  this  statute,  luiless  the  same  shall  have  been  or  shall  be  submitted  to, 
or  acquiesced  in,  for  one  year  after  the  party  interrupted,  shall  have  had, 
or  shall  have  notice  thereof,  and  of  the  person  making  or  authorizing  the 
same  te  be  made." 

By  sect.  5  (cited  in  full  post,  p.  783),  if  the  right,  as  alleged  generaDy 
in  an  action  on  the  case,  is  denied,  all  matters  in  the  Act  mentioned  and 
provided,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation. 

By  sect.  6,  no  presumption  shall  be  allowed,  or  made  in  favour,  or  sup- 
port of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  the  right, 
or  matter  claimed,  for  any  less  period  or  number  of  years  than  the  period 
or  number  mentioned  in  uie  Act  as  applicable  to  the  case. 

Sect.  7  ( post,  jp.  779),  which  relates  to  the  computetion  of  time  in  cases 
of  disability,  is  inapplicable  to  sect.  3. 

The  statute  has  not  altered  the  nature  and  extent  of  the  right  to  light, 
but  only  in  the  mode  in  which  the  right  can  be  gained.  Kelk  v.  Pearson, 
L.  E.,  6  Ch.  809;  Leech  v.  Schweder,  L.  E.,  9  Ch.  463.  Nor  does  it  take 
away  any  of  the  modes,  of  claiming  easements,  existing  prior  thereto. 
Aynsley  v.  Glover,  L.  R.,  10  Ch.  283 ;  where  a  right  to  light  by  imme- 
morial prescription  was  proved.  As  to  the  extent  of  the  right,  see  National 
Provincial,  Ac,  Insur.  Vo.  v.  Prudential  Insur,  Co,,  6  Cn.  D.  757.  The 
right  cannot  be  acquired  under  sect.  3,  over  Crown  land,  as  the  statute 
does  not  bind  the  Crown.   Perri/  v.  Barnes,  W.  N.  1891,  29,  H.  S. ,  Chitty,  J. 

Before  the  above  Act,  an  enjoyment  for  20  years  and  upwards  was  tho 
usual  mode  of  esteblishing  a  right,  alleged  in  the  declaration  to  be  pre- 


3  H.  &  C.  496;  34  L.  J.,  Ex.  65,  per  Martin,  B.  But  the  right  could  not 
be  generally  established,  by  mere  user,  where  the  premises  against  whicli 
tiie  right  was  sought  to  be  established,  i.e.,  the  servient  tenement,  were 
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under  lease,  or  in  poesession  of  the  tenant  of  a  particular  estate.  Daniel 
y.  Norths  11  East,  372.  The  right  may  now  be  acquired  indefeasiblj,  in 
such  case  under  sect.  3.  Hence,  the  easement  or  servitude  altius  non 
tiMendi  and  ne  luminibus  offidatur^  may  now  be  established  over  the  land, 
eren  as  against  the  landloid,  if  the  tenant  chooses  to  submit  to  it.  Simper 
y.  Foley ^  2  J.  &  H.  555.  And  where  the  plaintiff  and  the  defendant  held 
as  lessees,  under  the  same  landlord,  it  was  held  that  20  years*  user  gave 
one  a  right  to  the  access  of  light,  as  against  the  other.  Frewen  y.  Phillips j 
11  C.  B.,  N.  S.  449 ;  30  L.  J.,  C.  P.  356.  And  although  the  lease  con- 
tained a  reservation  of  a  right  to  obstruct  lights.  Mitchell  v.  Cantrill,  37 
Ch.  D.  56,  C.  A.  Sect.  3  hka  been  held  by  Chitty,  J.,  to  apply  only  to  a 
dwelling-house,  workshop,  or  some  other  building  of  an  analogous  nature, 
and  not,  therefore,  to  the  structure  described  in  Harris  y.  Be  Pinna,  cited 
potif  p.  776 ;  the  C.  A.  in  this  case  avoided  expressing  an  opinion  on  the 
point    33  Ch.  D.  238. 

As  it  is  a  principle  of  law,  **  that  no  man  shall  derogate  from  his  own 
grant,"  a  right  to  tne  access  of  light  may  be  implied  from  a  simple  con- 
veyance of  real  property.  Hence,  the  owner  of  a  house  and  of  land 
adjoining,  cannot  after  selling  the  house  obstruct  its  lights,  by  building 
on  the  land.  Palmer  v.  Fletcher,  1  Lev.  122.  This  restriction  extends  te 
those  who  claim  under  the  grantor ;  CouUs  v.  Oorham,  M.  &  M.  396 ; 
Swanshorough  v.  Coventry,  9  Bing.  305;  unless  they  claim  under  a  title 
legal  or  equiteble  prior  to  the  grant.  Beddington  v.  Atlee,  35  Ch.  D.  317. 
On  the  same  principle,  where  the  house  and  land  belong  to  the  same 
owner,  if  he  sell  the  land  unconditionally,  he  retains  no  right  to  access 
of  light  to  the  house.  Tenant  v.  Ooldwin,  2  Ld.  Baym.  1089,  1093,  per 
Holt,  C.  J. ;  White  y.  Bass,  7  H.  &  N.  722;  31  L.  J.,  Ex.  283;  Ellis  v. 
Manchester  Carriage  Co,,  2  C.  P.  D.  13.  See  also  Teehay  v.  Manchester^ 
d:c.  By,  Co.,  died  post,  p.  782.  Nor  has  a  subsequent  purchaser  of  the 
house  such  a  right.  Wheeldon  v.  Burrows,  12  Ch.  D.  31,  C.  A.  But 
where  the  owner  of  a  dwelling-house  and  the  adjoining  land,  sells  the 
house  to  A.,  and  the  land  to  B.,  imder  contemporaneous  conveyances,  of 
which  both  A.  and  B.  have  notice,  B.  cannot  build  on  the  land,  so  as  to 
obstruct  the  lighte  of  the  house.  Allen  v.  Taylor,  16  Ch.  D.  355.  So  in 
the  case  of  buildings,  B.  and  E.,  let  by  the  same  lessor  under  contempo- 
raneous leases,  and  separately  mortgaged,  a  reasonable  implication  may 
arise  from  the  leases,  mortga^s  and  nlans,  that  the  mortoagee  of  E.  is 
mecluded  from  interfering  with  the  ughts  of  B.,  although  not  ancient. 
nussell  V.  Watts,  10  Ap.  Ca.  590,  D.  P.  So,  where  a  row  of  unfinished 
buildings,  was  put  up  for  sale,  by  auction  in  lote,  and  a  plan  of  the 
buildings  was  produced  at  the  sale,  which  each  purchaser  was  bound  by 
written  conditions  to  conform  to,  in  completing  them,  it  was  held  that  the 
purchaser  of  one,  could  not  afterwards  make  an  addition  to  his  house,  so 
as  to  obstruct  the  windows  of  an  adjoining  one ;  and  this  without  refer- 
ence to  priori^  of  completion.  Compton  v.  Bichards,  1  Price,  27.  See 
also  Olave  v.  Harding,  27  L.  J.,  Ex.  286.  But  the  mere  grant  of  a  house 
to  A.  does  not  confer  on  A.  Ilie  right  to  more  light  than  is  consistent 
with  the  intention  to  be  implied  from  the  circumstances  at  that  time 
existing  and  known  to  A.  Birmingham,  &c.  Banking  Co.  v.  Boss,  38  Ch. 
D.  295,  C.  A.  See  also  Myers  v.  Cattersim,  43  Ch.  D.  470,  C.  A.  See 
further  as  to  implied  grants  and  reservations  of  easemente,  post, p.  782, 
793.     As  to  obstruction  by  a  tenant,  see  Biviere  v.  Bower,  Ry.  &  M.  24. 

Where  a  lease  of  buildings,  B.,  mortgaged  to  P.,  is  determined  by 
surrender,  forfeiture  or  otherwise,  tiie  lessor  has  the  sapie  righte  to  light 
in  respect  of  B.  as  P.  would  have  had  if  the  lease  had  stm  subsisted* 
BtuseU  T.  Watts,  supra. 
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The  owner  of  a  warehouse  is  entitled  to  all  the  light,  which  has  passed 
through  his  ancient  window,  without  re^id  to  the  purpose  for  which  the 
light  has  been  used.  Tatea  y.  Jtiek^  L.  K.,  1  Ch.  295 ;  Aynaley  y.  Olover^ 
L.  E.,  18  Eq.  644,  660,  651,  jwr  M.  E.;  Mo(yre  y.  HaU,  3  Q.  B.  D.  178. 
This  last  case  expressly  oyerrules  Martin  y.  Ooble,  1  Camp.  320,  where  it 
was  held  that  ancient  windows  of  a  malthouse,  which  was,  within  seven 
years  before  the  action,  converted  into  a  poor-house,  had  only  acquired 
the  right  to  as  much  light  as  was  necessary  for  the  purpose  of  a  malt- 
house.  Martin  y.  Goble,  supra,  was  followea  by  Malms,  Y.-C,  in  Lan^ 
franchi  v.  Mackenzie,  L.  E.,  4  Eq.  421 ;  and  IHckinson  y.  Harhcttle,  28 
L.  T.,  N.  S.  186,  Mar.  1873.  An  attempt  was  made  to  reconcile  Yates  v. 
Jack,  and  Martin  y.  Gohle,  supra,  on  the  ground  that  the  ^'obsenratioiis 
in  Yates  y.  Jack,  may  apply  to  the  user  of  a  house,  as  it  stands,  for  any 
purpose  for  which  it  may  be  used  in  that  condition,  not  to  the  user  of  a 
house,  when  its  whole  character  has  been  changed,  and  it  has  been 
rebuilt,  leaving  the  old  windows  untouched,  as  in  Martin  v.  Goble.**  Dent 
v.  Auction  Mart  Co.,  L.  E.,  2  Eq.  238,  250,  per  Wood,  V.-O.  See  also 
National  Provincial,  &c.  Insur,  Co.  v.  Prudential  Assur.  Co.,  6  Ch.  D.  757. 

To  acquire  the  right,  the  light  must  come  for  the  prescribed  period 
through  the  same  definite  access.  Harris  v.  De  Pinna,  33  Ch.  D.  238, 
C.  A.  The  use  of  an  open  area,  as  a  timber-yard  or  sawpit,  for  20  years, 
does  not  prevent  the  adjoining  owner  from  building  on  nis  land,  so  as  to 
obstruct  tne  light  and  air.  Roberts  y.  Maoord,  1  M.  &  Eob.  230 ;  accord. 
Potts  v.  Smith,  L.  E.,  6  Eq.  311. 

The  words  **  actually  enjoyed,"  in  sect.  3,  are  satisfied,  where  a  honse 
exists  with  ordinary  windows,  through  which  light  and  air  have  passed  in 
fact,  although  there  has  been  no  occupation  in  tae  sense  of  personal  occu- 
pation. Courtauld  v.  Legh,  L.  E.,  4  Ex.  126.  So,  although  the  windo^WB 
of  a  warehouse  are  ordinarily  closed  with  shutters  which  are  opened  when 
the  owner  pleases  to  admit  the  light.  Cooper  y.  Straker,  40  Ch.  D.  21. 
This  section  has  been  held  to  be  retrospective.  Simper  y.  Foley,  ante^ 
p.  773. 

An  enjoyment  for  19  years  and  330  days,  followed  by  an  interruption 
of  36  days,  just  before  the  commencement  of  the  suit,  has  been  held  suffi- 
cient to  establish  the  right.  Flight  v.  Thomas,  11  Ad.  &  E.  688,  Ex.  Cli. ; 
8  CI.  &  F.  231.  The  enect  of  this  decision  is,  that  an  enjoyment  for  19 
years  and  a  fraction,  and  then  an  interruption,  acquiesced  in  for  the  rest 
of  the  year,  make  up  together  20  years'  enjoyment,  and  that  when  an 
easement  has  been  once  enjoyed  as  of  right,  such  enjoyment  must  be 
taken,  for  the  purposes  of  the  Act  to  continue,  though  interrupted,  if  the 
interruption  be  not  acquiesced  in  for  a  year.  Per  Erie,  J.,  and  Ld.  Camp- 
bell, C.  J.,  in  Eaton  v.  Swansea  Waterworks,  17  Q.  B.  267,  272. 

In  Cooper  Y.  Hubbuck,  12  0.  B.,  N.  S.  456;  31  L.  J.,  C.  P.  323,  the 
lights,  claimed  by  the  plaintiff,  were  stated  to  have  been  enjoyed  for  the 
period  of  20  years  next  before  a  chancery  suit,  between  the  same  parties, 
and  upon  the  same  question,  and  also  for  the  period  of  20  years  next 
before  a  previous  action  at  common  law,  relating  to  the  same  question ; 
it  was  held  (Williams,  J.,  diss.),  that  this  enjoyment  was  sufficient,  and 
that  sect.  4  of  the  Act  did  not  require  that  the  20  years  should  be  those 
immediately  preceding  the  pending  suit.  It  ia  observable  that  the  words 
"  claiming  right  thereto,"  used  in  sects.  1  and  2  {post,  pp.  778,  783),  are, 
j)erhaps  designedly,  omitted  in  sect.  3 ;  see  11  Ad.  &  E.  696.  An  absolute 
ri^ht  may  be  gained  by  the  enjojrment  of  light  for  20  years,  tmder  per- 
mission orally  granted,  and  an  agreement  to  pay  an  annual  acknowledg- 
ment. London,  Mayor  o/v.  Pewterera*  Co.,  2  M.  &  Eob.  409.  Payment 
of  rent,  under  an  oral  agreement  for  the  enjoyment  of  the  lights  by  the 
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oocapier,  is  not  an  "  interruption"  wiiihin  sect.  3 ;  there  must  be  a  dis- 
oontmuance  of  the  enjoyment,  by  reason  of  some  obstruction.  Plasterers* 
Co.  V.  Parish  Clerks'  Co.,  6  Exch.  630 ;  20  L.  J.,  Ex.  362,  Ex.  Ch.  But 
Ude  does  not  decide,  that  an  enjoyment  on  those  terms  would  be  sufficient 
to  confer  a  right,  or  that  such  payment  is  inadmissible  to  defeat  the  claim, 
for  no  such  point  was  raised  on  the  bill  of  exceptions.  As  to  this,  see 
Tickle  T.  Brown,  4  Ad.  &  £.  369,  post,  p.  785.  And  where  the  plaintiff 
enjoyed  windows  under  a  memorandum,  signed  by  the  plaintiff  only, 
stating  that  he  did  so  by  the  defendant's  consent,  that  he  would  close 
tiiem  at  the  defendant's  request,  and  pay  6(2.  a  year  in  respect  thereof : 
this  was  paid  to  within  20  years  before  action ;  ue  enjoyment  was  held 
to  be  within  the  exception  in  sect.  3.  Bewley  y.  Atkinson,  13  Ch.  D. 
283,  C.  A. 

Such  an  interruption  only,  as  is  described  in  sect.  4,  will  prevent  the 
periods  from  running.  Glover  y.  Coleman,  L.  B.,  10  0.  P.  108.  An 
mterruption  which  is  from  time  to  time  remoyed  is  not  within  sect.  4. 
Presland  y.  Bingham,  41  Oh.  D.  268,  C.  A.  "Whether  the  interruption 
has  been  acquiesced  in,  by  the  owner  of  the  dominant  tenement,  is  a 
question  for  the  jury ;  complaints  made  by  the  plaintiff  to  the  defendant 
of  the  obstruction,  are  eyidence  of  the  absence  oi  acquiescence.  Glover  y. 
Coleman,  supra.  It  seems,  that  if  it  appear  from  the  plaintiff's  eyidence 
there  has  been  an  obstruction  of  a  permanent  character,  the  plaintiff  must 

Srove  that  it  did  not  last  for  a  year,  but  if  the  obstruction  were  of  a 
uctuating  and  temporary  character,  the  defendant  must  prove  that  it 
lasted  for  a  year.  Presland  y.  Bingham,  supra,  per  Cotton  and  Lindley, 
L.  JJ.  As  to  the  notice  of  the  interruption  required  by  sect.  4,  see 
Seddoti  y.  Bank  of  Bolton,  19  Ch.  D.  462. 

The  use  of  light  is  put  by  the  Act  on  the  footing  of  other  easements,  as 
to  the  effect  of  imity  of  possession,  and  is  not  established  by  20  years' 
enjoyment,  unless  enjoyed  as  an  easement;  the  right  therefore  is  not 
gained,  where  the  owner  of  the  house  has  also  held  the  adjoining  land, 
which  it  overlooks,  under  a  yearly  tenancy.  Harhidge  y.  Warwick,  3 
Exch.  552 ;  Ladyman  v.  Grave,  infra.  But  the  union  of  the  ownership 
of  dominant  and  servient  tenements,  for  different  estates,  merely  suspends 
tiie  running  of  the  20  years,  so  long  as  the  imion  of  ownership  continues. 
Ladyman  v.  Grave,  L.  B.,  6  Ch.  763,  768,  per  Hatherley,  L.  U. ;  and  vide 
post,  p.  791.  So,  when  the  right  has  been  once  acquired,  the  like  union 
does  not  extinguish  the  right,  but  merely  suspends  it,  and  upon  a  sever- 
ance of  the  ownership  the  easement  revives.  Simper  y.  Foley,  2  J.  &  H. 
555;  Ivimey  v.  Stocker,  L.  B.,  1  Ch.  396,  408;  Aynsley  y.  Glover,  L.  B., 
10  Ch.  283.     And  see  cases  cited  post,  pp.  791,  792. 

The  Metropolitan  Building  Act,  1855  (18  &  19  Vict.  c.  122),  s.  83(6), 
which  gives  a  right  to  the  building  owner,  "  to  raise  any  party  structure 
permitted  by  that  Act  to  be  raised"  .  .  .  "upon  condition  of  making 
good  all  damage  occasioned  thereby,  to  the  adjoining  premises,"  does  not 
enable  a  person,  to  build  a  party  wall  so  as  to  darken  ancient  lights. 
Cro/U  y.  Haldane,  L.  B..  2  Q.  B.  194 ;  following  Wells  v.  Ody,  1  M.  &  W. 
452,  decided  under  14  Geo.  3,  c.  78.  And  the  custom  of  London,  respect- 
ing the  heightening  of  walls,  is  controlled  by  the  Act  2  &  3  Will.  4,  c.  71. 
Merchant  Taylors'  Co.  y.  Truscot,  11  Exch.  855;  25  L.  J.,  Ex.  173,  Ex. 
Ch. ;  ItOes  y.  Jack,  L.  B,,  1  Ch.  295. 

The  right  to  access  of  air  stands  on  a  different  footing  to  that  of  access 
of  light,  and  such  right  over  the  general  unlimited  surface  of  land,  cannot 
be  acquired  by  mere  enjoyment.  Bryant  v.  Lefever,  4  C.  P.  D.  172,  174, 
180,  per  Cotton,  L.  J.  Thus  a  right  to  the  access  of  air,  to  a  clmnney  of 
the  plaintiff's  house ;  S.  C. ;  or  to  the  plaintiff's  windmill,  Webh  y.  Birdy 
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13  0.  B.,  N.  S.  841 ;  31  L.  J.,  C.  P,  335,  Ex.  Ch. ;  or  to  a  etracture  sub- 
stantially consistiiig  only  of  floors  and  a  roof,  with  open  ends  and  sides, 
used  for  stacking  and  diying  timber ;  Harris  y.  Be  Pinna,  33  Ch.  D.  238, 
C.  A. ;  cannot  be  acquired  under  2  &  3  Will.  4,  c.  71,  s.  2.  But  access  of 
air  to  a  building  through  a  defined  channel  may  be  acquired  by  user,  witli 
knowledge  of  the  owners  of  the  channel,  and  the  right  be  proved  by  lost 
grant.    Bcus  v.  Oregory,  25  Q.  B.  D.  481. 

The  mere  fact  of  there  being  windows  in  a  house,  oyerlooking  and 
adjoining  land  bought  by  A.,  is  not  constructive  notice  to  A.,  of  an  agree- 
ment givmg  a  right  to  the  access  of  light  to  them.  Allen  v.  Beckham,  11 
Ch.  D.  790,  C.  A. 

Right  to  li^ht  and  air,  how  lost,']  An  ancient  window,  bricked  up  for  20 
years,  loses  its  privilege.  Lawrence  v.  Ohee,  3  Camp.  514.  And  the  privi- 
lege may  be  released  by  disuse,  for  even  a  less  time ;  nor  is  it  so  muck 
length  of  time,  as  the  nature  of  the  act  done,  or  the  ac<|uie8oence  by  the 
grantee  of  the  easement,  and  his  intention,  that  is  material,  in  considering 
whether  the  ri^t  has  been  abandoned.  R,  v.  Chorley,  12  Q.  B.  515 ; 
Crossley,  &c.  y.Lightowler,  L.  E.,  3  Eq.  279;  L.  E.,  2  Oh.  478.  Thus, 
where  the  plaintin  pulled  down  a  wall,  with  an  ancient  window  in  it,  and 
rebuilt  a  blank  wall,  and  17  years  afterwards  re-opened  a  window,  in  the 
old  place,  it  was  held  that  the  window  had  lost  its  privilege,  there  being 
no  apparent  intention  of  resuming  the  old  right  when  the  wall  was  rebuilt. 
Moore  v.  Rawson,  3  B.  &  0.  332.  In  this  case  the  defendant  had,  in  the 
meantime,  erected  a  building  which  would  have  been  an  obstruction  of  the 
old  light ;  but  it  does  not  appear  that  any  such  act  was  necessary  in  order 
to  prevent  a  resumption  of  tne  old  risht.  See  Gide  on  Easements,  5th  ed., 
p.  597.  A.'s  house  had  ancient  windows,  which  A.'s  predecessor  had  kept 
olocked  up  for  20  years ;  B.  bought  the  next  land  for  building ;  A.  there- 
upon re-opened  his  windows,  and  B.  obstructed  them ;  in  an  action  by  A. 
against  B.,  the  jury  were  directed,  that  the  right  to  the  light  once  gained, 
continued  till  lost,  and  that  they  should  find  for  the  plaintiff,  unless  they 
thought  his  predecessor  had  shown  an  intention  of  permanently  abandon- 
ing ms  lights,  or  they  had  been  so  kept  closed  as  to  lead  the  defendant  to 
alter  his  position  in  the  reasonable  belief  that  the  right  had  been  aban- 
doned. Stokoe  V.  Singers,  8  E.  &  B.  31 ;  26  L.  J.,  Q.  B.  257 ;  see  Cook  y. 
BcUh,  Mayor,  &c.  of,  L.  E.,  6  Eq.  177.  The  right  is  the  right  to  the  access 
and  use  of  the  whole,  or  a  substantial  part  of  the  particular  cone  of  light 
which  has  passed  for  20  years  over  the  servient  to  the  dominant  tenement; 
the  extent  of  the  right  ia  measured  by  the  size  and  position  of  the  window 
or  ^erture  of  the  house  through  which  the  light  passed.  Scott  v.  Pape, 
31  Ch.  D.  554,  C.  A.  The  right  is  not  affected  by  advancing'  or  setting 
back  the  plane  of  the  window.  S.  C,  overruling  jBlanchard  v.  Bridges,  4 
Ad.  &  E.  176.  So,  if  an  old  window  be  enlarged,  no  part  of  the  space 
occupied  by  the  old  one  can  be  obstructed;  Chandler  v.  Thompson,  3  Camp. 
80 ;  although  the  enlargement  of  the  window  creates  no  increased  rights. 
Co(yper  v.  Huhhuck,  30  Beay.  160;  31  L.  J.,  Ch.  123.  In  7'um^ v.  Spooner, 
1  Dr.  &  Sm.  467 ;  30  L.  J.,  Ch.  801,  two  ancient  windows  had  been 
modernized,  by  removing  the  old  casements,  and  substituting  new  ones 
of  a  lighter  construction,  without  extending  the  aperture,  occupied  by 
their  fiames ;  this  was  held  to  give  the  defendant  no  right  to  obstruct 
them.  So,  where  a  dormer  window  was  converted  into  a  skylight. 
NaiUmal  Prov.,  Ac,  Insur,  Co.  v.  Prudential  Assur,  Co,,  6  Ch.  l3.  757. 
Or  a  new  window  is  constructed,  outside  an  ancient  one,  the  position  of 
which  ia  unchanged.  Barnes  v.  Loach,  4  Q.  B.  D.  494.  The  plaintiff 
opened  several  new  windows,  and  enlarged  ancient  ones.    The  defendant 
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bailt  a  wall  which  obstnicted  both  the  old  and  new  lights ;  the  nlaintiff 
then  restored  his  windows  to  their  original  state ;  it  was  held,  tnat  the 
defendant  was  not  at  any  time  at  liberty  to  obstract  the  old  windows, 
although  without  so  doin^,  he  could  not  obstruct  the  new  ones,  for  the 
oonstniction  of  the  latter  had  not  affected  the  plaintiff's  rights,  in  respect 
of  the  old  windows.  Jones  v.  Tapling,  11  H.  L.  C.  290 ;  20  0.  B.,  N.  S. 
166;  34  L,  J.,  C.P.  342 ;  overruling  Renshaw  v.  Bean,  18  a  B.  112;  21 
L.  J.,  Q.  B.  219.  No  right  is,  however,  preserved  for  any  new  window 
in  the  same  plane  as  the  ancient  one,  which  does  not  substantially  corres- 
pond with  an  ancient  one.  HiUchinson  v.  Copestake,  9  0.  B.,  N.  S.  863; 
31  L.  J.,  C.  P.  19,  Ex.  Ch. ;  Newson  v.  Fender,  27  Ch.  D.  43,  ^xr  Baggallay 
and  Cotton,  L.  JJ.  The  erection  bv  the  plantiff  of  an  obstruction,  which 
partlv  blocks  up  his  ancient  H^ht,  does  not  authorize  the  interference  by 
the  defendant  with  the  remamiug  light.  Staight  v.  Bum,  L.  R.,  6  Ch. 
153. 

iVoo/  of  obstruction — Damages — Injunction.']  Under  a  defence  which 
denies  the  obstruction,  but  not  the  right,  it  is  sufficient  to  prove  that  the 
plaintiff  cannot  enjoy  his  lights  in  so  free  and  ample  a  manner  as  he 
ought  Cotterell  v.  Griffiths,  4  Esp.  69.  And  where  the  plaintiff  had  only 
a  qualified  right,  viz.,  to  a  window,  with  a  blind  attacheot  to  it,  to  prevent 
his  neighbour  from  being  overlooked,  if  he  removes  the  blind,  yet  his 
neighbour  cannot  so  build,  as  to  exclude  more  light  from  the  plaintiff, 
than  before.  Id.  So,  the  plaintiff's  right,  to  have  his  light  and  air 
imobstructed,  is  not  diminisned  by  the  circumstance  that  by  means  of 
dearanoes,  effected  in  the  neigbourhood  by  other  parties  shortly  before 
the  obstruction,  the  plaintiff  acquired  more  light,  than  the  obstruction 
would  cut  off.  Dyer^  Co.  v.  Kino,  L.  B.,  9  Eq,  438.  The  diminution  of 
light  must  be  such,  as  to  render  the  premises  sensibly  less  fit  for  occupa- 
tion. Back  V.  Stactg,  2  C.  &  P.  466 ;  Parker  v.  Smith,  6  0.  &  P.  438 ; 
Welis  V.  Ody,  7  C.  &  P.  410;  and  the  judgment  in  Ernbrey  v.  Owen,  6 
Bxch.  372,  373;  20  L.  J.,  Ex.  215;  Dmt  v.  Auction  MaH  Co.,  L.  E.,  2 
Eq.  238,  245;  Manning  v.  Oresham  HoUl  Co.,  I.  E.,  1  C.  L.  125,  a  B.; 
Kelk  V.  Pearson,  L.  E.,  6  Ch.  809.  See  also  Lan/ranchi  v.  Mackenzie, 
L.  E.,  4  Eq.  421 ;  and  Martin  v.  Goble,  1  Camp.  320,  cited  ante,  p.  774. 

Where  the  obs^nction  is  continuing,  damages  are  now  assessed  down 
to  the  time  of  assessment.  Eules,  1883,  0.  xxxvi.,  r.  58,  ante,  p.  303. 
The  plaintiff  may  bring  fresh  actions,  as  long  as  the  obstruction  lasts,  and 
the  previous  recovery  for  the  same  obstruction  is  no  bar.  Shadwell  v. 
Hutchinson,  2  B.  &  Ad.  97.  If  the  obstruction  be  not  removed,  the  jury 
may,  in  the  second  action,  give  substantial  damages.  Battishill  v.  Beed, 
18  C.  B.  696;  25  L.  J.,  C.  P.  292.  So  the  lurv  may  consider  the  de- 
fendant's conduct,  and  if  he  have  acted  with  a  hign  hand  ni^,  even  in  the 
first  action,  give  substantial  damages.    Thompsony.  Hill,  L.  E.,  5  C.  P.  564. 

In  order  to  obtain  an  injunction,  the  plamtiff  must  prove  substantial 
damage ;  Kino  v.  Budkin,  6  Ch.  D.  160 ;  Out  it  cannot  oe  inferred  from 
tiie  fact  that  the  windows  of  a  house,  in  the  street  of  a  town,  are  unob- 
structed, as  to  45  degrees,  that  the  obstruction  of  light  from  them  is 
immaterial.  Parker  v.  First  Avenue  Hotel  Co.,  24  Ch.  D.  282,  C.  A.; 
Ecduiatiical  Commissioners  v.  Kino,  14  Ch.  D.  213,  C.  A.  Whore  both 
ancient  and  new  lights  are  obstructed,  the  right  to  an  injunction  follows 
the  rule  laid  down  in  Jones  v.  Tcmling,  supra ;  Staight  v.  Bum,  L.  E., 
0  Ch.  163;  AvnsUyY.  Glover,  L.  E.,  18  I^.  544;  L.  E.,  10  Ch.  283. 
Where  the  building  in  whic^  the  ancient  lights  were,  has  been  pulled 
down,  for  the  purpose  of  rebuilding,  without  any  intention  of  abandon- 
ment, an  injunction  may  be  granted,  to  prevent  the  erection  of  any 
structure  that  would  obscure  the  lights  when  restored.     Ecclesiastical 
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(hmmissionera  t.  JTtno,  supra.  See  furiher  as  to  the  light  to  injunctioiL. 
Smith  Y.  Smithy  L.  B.,  20  £q.  500 ;  Ayndey  y.  Glover ^  supra  ;  National 
Provincial  J  dx.  Insur.  Co.  v.  Prudential  Assur.  Co,,  6  Ch.D.  757;  Holland 
V.  WTiorley,  26  Ch.  D.  578 ;  Greenwood  v.  Homsey,  33  Ch.  D.  471 ;  and 
Krehl  v.  Burrdl,  7  Ch.  D.  551 ;  11  Oh.  D.  146,  0.  A.  (the  case  of  a  right 
of  way\  An  injunction  cannot  be  granted  to  prevent  a  railway  company 
from  ODstmcting  the  windows  of  a  new  house,  oyerlooking  their  land,  so 
as  to  prevent  their  acquiring  an  easement  over  it.  Bonner  y.  Gt.  W.  Ry,y 
24  Oh.  D.  1,  0.  A.  Where  the  plaintiff  died  before  trial,  it  was  held 
that  his  devisee  could,  on  equitable  principles,  continue  the  proceedings 
and  obtain  an  injunction.    Jones  y.  Simes,  43  Oh.  D.  607. 

An  injunction  will  be  granted  on  the  ground  of  diminution  of  air 
***  only  in  yery  rare  and  special  cases  inyolymg  danger  to  health,  or  at 
least  somethmg  yery  nearly  approaching  it."  City  of  London  Brewery 
Co,  y.  Tennant,  L.  E.,  9  Oh.  212.  221,  per  Lord  Selbome,  L.  0.  It  will, 
howeyer,  be  granted  to  restrain  interference  with  the  flow  of  air  through, 
a  defined  channel.    Bass  y.  Gregory ,  ante,  p.  776. 


AOTION  FOR  DISTUEBANOE  OF  OOMMON. 

In  an  action  for  disturbance  of  common,  the  statement  of  claim  states 
the  plaintiff's  ri^ht  of  common  oyer  the  locus,  either  as  appurtenant  to  a 
messuage  of  which  l^e  plaintiff  is  possessed,  or  in  gross ;  the  disturbance 
by  the  defendant ;  and  the  damage. 

Proof  of  right  of  common,^  With  regard  to  the  eyidence  allowed  by 
statute,  it  is  enacted  by  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  1, 
that  no  claim  which  may  be  lawfully  made  at  common  law  by  custom, 
nrescription,  or  grant,  to  any  right  of  common^  or  other  profit  or  benefit  to 
be  taken  and  enjoyed  from  or  upon  any  land  of  another,  except  tithes, 
rent,  and  services,  shall,  where  such  right  shall  have  been  actually  enjoyed 
by  any  person  claiming  right  thereto,  without  interruption  for  the  full 
period  of  30  years,  be  defeated  or  destroyed  by  showing  only  that  such 
right,  &c.,  was  first  enjoyed  at  any  time  prior  to  such  period ;  but  such 
claim  may  be  defeated  in  any  other  way  by  which  it  is  now  liable  to  be 
defeated;  and  when  such  right,  &c.,  shaU  have  been  so  enjoyed  for  60 
years,  it  shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  it  was  taken  and  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given,  for  that  purpose,  Dy  deed  or  writing.  The  section  applies 
to  land  of  the  Orown,  and  of  the  duchies  of  Lancaster  and  Oomwall. 

This  Act  does  not  apply  to  rights  in  gross.  ShuUleworth  v.  Le  Fleming^ 
19  0.  B.,  N.  S.  687 ;  34  L.  J.,  0.  P.  309.  See  also  Mounsey  v.  Ismay, 
3  H.  &  0.  486 ;  34  L.  J.,  Ex.  52. 

The  plaintiff  may  prove  his  claim,  either  at  common  law,  or  imder  the 
stat.  2  &  3  Will.  4,  c.  71.  At  common  law  the  proof  is  by  express  grant, 
custom,  or  prescription.  An  ancient  grant  is,  of  course,  admissible,  if 
produced  from  the  proper  custody.  A  customary  or  prescriptive  title  is 
generally  proved  by  usage.  And  instances  of  such  an  usage,  although 
comparatively  modem,  are,  if  unopposed  by  other  evidence,  conclusive. 
B,  V.  Hoyte,  6  T.  B.  430.  Where  this  evidence  cannot  be  procured,  a 
right  of  common  appurtenant  may  be  proved  by  reputation.  See  ante^ 
pp.  48  et  aeq.  As  to  the  presumption  of  a  legal  origin  for  the  right,  see 
Johnson  v.  Barnes,  L.  R.,  7  0.  P.  594;  cited  ante,  p.  39. 

A  right  of  common  of  pasture  as  appurtenant  to  a  certain  close  may  be 
for  cattle  without  number,  or  for  a  certain  number  only ;  where  without 
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number,  it  is  restraiiied  to  cattle  levant  and  coucHant  upon  the  close. 
MorletfY,  Clifford,  20  Ch.  D.  753.  The  expression  "  levant  and  couchant," 
is  a  measure  of  number,  and  implies  within  it,  that  the  number  of  cattle, 
which  are  alleged  to  have  used  the  common,  is  such  as  the  winter  eatage 
of  tiie  close,  together  with  the  hay  and  other  produce,  obtained  from  it 
during  the  summer,  is  capable  of  maintaining.  Carr  v.  Lambert,  3  H.  & 
C.  499,  606;  34  L.  J.,  Ex.  66,  68;  L.  E.,  1  Ex.  168,  176,  Ex.  Gh. ;  John- 
son V.  Barnes,  L.  B.,  7  C.  P.  692  ;  L.  B.,  8  0.  P.  627,  Ex.  Ch. ;  1  Wms. 
Saund.  346  d,  (2)  and  {I).  See  also  Baylis  v.  Tyssen-Amhurst,  6  Ch.  D. 
500,  where  a  right  of  common  was  claimed  over  lammas  lands.  To  prove 
a  prescription  for  common  by  cause  of  vicinage,  it  is  not  enough  to  show 
the  mere  oontifuity  of  the  districts  without  any  fence,  and  that  cattle 
often  strayed  from  one  to  the  other,  and  were  driven  back;  mutual 
acquiescence  must  be  shown.  Clarke  v.  Tinker,  10  Q.  B.  604;  see  also 
SeioerB,  Commissioners  ofy.  Glasse,  L.  B.,  19  Eq.  134. 

Sects.  4,  5,  and  6  have  been  already  in  part  recited,  ante^  p.  772. 

By  sect.  7,  the  time  during  which  a  person,  otherwise  capable  of  resist- 
ing a  claim  shall  have  been  an  infant,  idiot,  non-compos,  covert,  or  tenant 
for  life,  or  during  which  any  action  or  suit  shall  have  been  pending  and 
shall  have  been  diligently  prosecuted  until  abatement  by  death,  shall  be 
excluded  in  the  computation  of  the  above  periods,  except  where  the  right 
is  declared  to  be  absolute  and  indefeasible.  The  cases  on  this  section  will 
be  found  Tpoet,  p.  786. 

Where  9l  profit  a  prendre  has  been  enjoyed  for  60  years,  as  of  right,  it 
is  within  sect.  1,  if  a  claim  thereto  could  arise  by  prescription,  custom,  or 
grant,  and  it  is  immaterial  on  what  ground  the  claim  was,  in  fact,  made. 
De  la  Warr,  Earl  v.  Miles,  17  Ch.  5.  635,  C.  A.  As  to  the  meaning  of 
the  expression  **as  of  right,"  vide  S.  C,  andpo«*,  pp.  784,  785. 

In  order  to  prove  a  user  under  the  statute,  it  it  not  necessary  to  show 
that  it  was  exercised  without  any  intermission  whatever.  In  Carr  v. 
Foster,  3  Q.  B.  581,  proof  that  the  tenant  of  a  farm  had  exercised 
commonable  rights,  for  nearly  40  years,  was  given ;  but  it  appeared  that 
about  18  years  Deick  the  owner  had  occupied  the  farm  for  two  years,  and 
having  no  cattle,  made  no  use  of  the  common :  held,  that  there  was  good 
evidence  of  the  30  years'  enjoyment  required  by  the  Act.  In  Carr  v. 
Lambert,  supra,  a  right  of  common  of  pasture  for  cattle  levant  and 
couchant,  upon  a  certain  close  as  appurtenant  thereto,  was  held  to  have 
been  proved,  by  evidence  that  cattle  housed  on  the  close  had,  for  30  years, 
been  turned  on  the  common,  though  they  had  not  actually  been  fed  from 
&e  produce  of  the  close,  which  was  not  then  cultivated  in  a  maimer 
snitable  for  the  support  of  cattle.  See  De  la  Warr,  Earl  v.  Miles,  17  Ch. 
D.  635,  593,  600,  C.  A.,  and  pod,  pp.  785,  786.  The  plaintiff  need  not 
prove  his  title  to  the  same  extent  as  set  out  in  the  statement  of  claim ; 
for  the  disturbance  is  the  gist  of  the  action,  and  the  title  is  only  induce- 
ment. B.  N.  P.  75,  76;  1  Wms.  Saund.  345,  346,  {2).  But  though  the 
riffht  proved  may  be  larger  than  the  right  alleged,  it  ought  to  be  a  right 
which  includes  the  one  alleged.  Bailey  v.  Appleyard,  8  Ad.  &  E.  161. 
An  allegation  of  right  of  common  for  all  the  plaintm's  cattle,  levant  and 
couchant,  is  supported  in  evidence,  although  the  common  is  not  sufficient 
to  feed  aU  the  cattle  for  any  length  of  time.  Willis  v.  Ward,  2  Chitty, 
297.  Where  the  plaintiff  claimed  a  right  of  common  for  all  his  common- 
able cattle,  and  the  proof  was  that  he  had  turned  on  all  the  cattle  he  had 
kept,  but  had  never  xept  any  sheep,  it  was  held  that  this  was  evidence  of 
a  right  for  all  commonable  cattle  to  be  left  to  the  consideration  of  the 
jurv.     Manifold  v.  Fenninaton,  4  B.  &  C.  161. 

A  liberty  to  hunt,  hawk,  fish,  and  fowl,  is  within  sect.  1  of  the  Pre- 
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flcriptioii  Act,  and  nu^  be  exercised  by  servants.  Wickham  y.  Hawker,  7 
M.  &  W.  63.  See  Bland  v.  Ltpscambe,  4  E.  &  B.  713(c);  Bruce  v. 
Helliwell,  6  H.  &  N.  609;  29  L.  J.,  Ex,  297;  EvjaH  v.  Graham,  7 
H.  L.  C.  331 ;  29  L.  J.,  Ex.  88 ;  Leconfidd,  Ld,  v.  Dixfm,  L.  B.,  3  Ex. 
30,  Ex.  Ch. ;  Sawerhy  v.  Smith,  L.  E.,  9  C.  P.  524,  Ex.  Ch. ;  Deifonshire, 
Duke  o/v.  O'Connor,  24  Q.  B.  D.  468,  0.  A. 

The  fact  that  some  of  the  tenants  of  a  manor  have  yielded  to  the  lord's 
attempt  to  stop  a  user  of  a  common,  is  not  an  interruption  of  the  rigiht 
within  sect.  4,  so  as  to  bar  the  rights  of  the  freeholders,  who,  as  a  body, 
have  not  yielded  to  the  lord's  claim.  Warrick  y.  Queen's  College^  Oxfonni, 
L.  E.,  10  Eq.  105.  See  Olover  y.  Coleman,  L.  E.,  10  C.  P.  108,  anU, 
p.  775.  ^ 

Proof  of  disturbance  by  the  defendant.']  This  evidence  is  proper  on  a 
defence  which  denies  the  wrongful  act,  and  not  the  right.  Ijie  action  is 
maintainable  against  another  commoner,  as  weU  as  agjainst  a  stranger ; 
Atkinson  v.  Teasdale,  2  W.  Bl.  817 ;  although  the  plaintifE  himself  has 
been  guilty  of  a  surcharge.  Hobson  v.  Todd,  4  T.  E.  71.  But,  in  iui 
action  agamst  the  lord,  the  plaintiff  must  allege  a  surcharge,  and  (if 
denied)  prove  it  by  showing  thiEkt  there  is  not  a  sutfidencv  of  common  left 
for  him.  Smith  y.  Feverel,  2  Mod.  6 ;  1  Wms.  Sauna.  346  b  (in  notU), 
Where  the  lord  has  licensed  a  third  person  to  put  cattle  on  the  common, 
the  plaintiff  may  declare  against  hun  as  a  stranger  for  a  disturbanoe 
generally ;  Id. ;  Hobson  v.  Todd,  4  T.  E.  73 ;  and  it  will,  it  seems,  lie 
upon  the  defendant  to  prove  the  licence,  and  that  he  has  not  exceeded  it, 
and  has  left  sufficient  common  for  the  plaintiff.  1  Wms.  Saund.,  supra. 
But,  this  defence  must  be  pleaded  specially. 

Damage."]  In  an  action  against  a  stranger,  the  smallest  dama^,  as 
carrying  away  the  dung  from  the  common,  is  sufficient  to  maintain  the 
action.  Pindar  y.  Wadsworth,  2  East,  154.  And  in  an  action  against 
another  commoner  for  surcharging,  it  is  sufficient  to  prove  that  the 
defendant  put  on  the  common  more  cattie  than  he  had  a  right  to  do, 
without  proving  any  specific  damage.    Hobson  v.  Todd,  supra. 

Where  the  disturbance  is  continuing,  damages  are  now  assessed  down 
to  the  time  of  assessment :  Eules,  1883,  0.  xxxvi.,  r.  58,  ante,  p.  303. 
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The  defendant  may  show,  under  a  proper  statement  of  defence,  that 
the  common  has  been  enclosed  and  held  in  severalty,  adversely,  for 
upwards  of  20  years,  which  is  a  bar  to  the  entry  of  the  commoner.  Hawhe 
y.  Bacon,  2  Taunt.  156.  Or  he  may  show  an  extinction  by  unity  of  pos- 
session, post,  p.  791 ;  or  by  inclosure  for  over  20  years ;  Tapley  v.  JTain- 
wright,  5  B.  &  Ad.  395 ;  or  by  approvement,  leaving  sufficient  common  to 
those  entitled  to  it ;  ArUtt  v.  Ellis,  7  B.  &  0.  346 ;  Robinson  v.  Duieq^ 
Singh,  11  Ch.  D.  798,  G.  A.  The  sufficiency  is  not  measured  by  the 
present  exercise  by  the  commoners  of  their  right.  Bobertson  v.  Hartojm, 
43  Ch.  D.  484,  0.  A.,  commenting  on  Lascelks  v.  Ld.  Onslow,  2  Q.  B.  I). 
433 ;  see  also  cases  cited  ante,  p.  779.  The  lord  of  the  manor  may  take 
^;ravel,  marl,  loam,  and  sub-soil  of  the  waste  for  his  own  use,  or  for  sale, 
if  he  do  not  infringe  on  the  rights  of  the  commoners,  the  onus  of  proving 
which  lies  on  them.  Hall  v.  Byron,  4  Ch.  D.  667.  Such  matters  must 
now  in  general  be  pleaded  specially,  as  they  would,  if  not  so  pleaded,  be 
likely  to  take  the  plaintiff  oy  surprise.     See  Eules,  1883,  0.  xix.,  r.  15, 
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ante,  p.  dOl.  Where  the  claim  is  fonnded  on  30  years'  user,  the  defen- 
dant may  show  that  the  dominant  tenement  was  land  allotted  and* 
enclosed  40  years  ago  nnder  an  Inclosore  Act,  that  the  land  oyer  which 
the  ri^ht  was  claimed  was  and  is  part  of  the  Crown  demesne,  and  that  at 
that  tmie,  and  ever  since,  the  Crown  was  disahled  by  statute  from  making 
any  such  grant  of  conmion.  And  quaere  whether  the  Prescription  Act 
applies  to  land  over  which  there  was,  during  the  time  of  enjoyment,  a 
statutable  prohibition  to  make  any  such  grant  ?  Mill  y.  ifew  Forest^ 
Commissionera  of,  18  C.  B.  60 ;  25  L.  J.,  C.  P.  212;  and  see  Wingroye 
Oooke  on  Inclosures  and  Bights  of  Common,  4th  ed.  92. 


AOnON  FOE  DISTUBBANCE  OP  WAY. 

In  an  action  for  the  disturbance  of  a  priyate  way,  the  statement  of 
claim  usually  alleges  the  possession  of  certain  premises,  a  right  of  way 
appurtenant  thereto,  and  the  disturbance  of  it  by  the  defendant,  fi; 
cannot,  in  general,  be  brought  by  a  reversioner,  unless  the  disturbance  be 
of  a  permanent  character,  such  as  an  obstruction  of  the  way  by  a  wall, 
posts,  Ac.,  so  as  to  threaten  an  injury  to  the  freehold.  See  Kidgill  v. 
Moor,  9  C.  fi.  364 ;  19  L.  J.,  C.  P.  177  ;  and  the  cases  there  cited.  Palk 
V.  Skinner,  18  Q.  B.  668 ;  22  L.  J.,  Q.  B.  27  ;  and  further,  ante,  pp.  721 
et  tea.  As  to  obstruction  of  a  churchway,  see  Batten  y.  Oedye,  41 
Ch.  D.  507. 

Bight  of  way,  how  proved,^  The  modes  of  proving  a  right  of  way  are 
(1)  by  express  grant,  (2)  by  user,  (3)  by  necessity,  (4)  by  the  Act  of 
Inclosure  Commissioners. 

When  the  user  has  not  continued  down  to  the  commencement  of  the 
suit,  then  the  right  must  be  claimed  by  prescription  at  common  law,  or 
by  a  grant  alleged  to  have  existed,  but  now  to  be  lost ;  for  in  such  a  case 
the  cmim  under  the  Prescription  Act,  2  &  3  Will.  4,  c.  71,  could  not  be 
supported.    See  BuUen  &  Leake  on  Pleading,  3rd  ed.,  p.  811  (6). 

Tne  termini  of  the  way,  as  stated  in  the  claim  must  be  proved ;  but  a 
varianoe  in  this  respect  would  be  at  once  amended  if  no  injustice  were 
thereby  done.     Vide  pp.  286  et  eeq. 

The  owners  of  land  adjoining  a  public  highway,  have  a  right  to  go  on 
the  highway,  from  any  point  on  their  own  land.  Marshall  v.  Ullestuaier 
S.  Navigation  Co,,  L.  B.,  7  Q.  B.  166,  172,  per  Blackburn,  J. 

If  the  claim  allege  the  way  to  be  enjoyed  **  by  reason  **  of  a  messuage, 
it  will  not  be  supported  by  proof  of  a  right  independent  of  it.  Fentiman 
v.  Smith,  4  East,  107;  Barnes  v.  Ward,  ante,  p.  725.  The  allegation 
may  generally  be  struck  out,  or  otherwise  amended.  Hearsay  evidence  is 
not  aidmiflsible  to  prove  a  private  way.    See  ante,  p.  49. 

Bight  of  way,  how  proved — by  express  grant,"]  The  proof  of  a  right  of 
way  py  express  grant  is,  of  course,  a  question  more  of  construction  than 
of  evidence.  See  Clifford  v.  Hoare,  L.  B.,  9  C.  P.  362 ;  Cannon  v.  Villars, 
H  Ch.  D.  415.  As  to  the  construction  to  be  given  to  general  words,  see 
Brett  v.  Clowser,  5  C.  P.  D.  376,  and  cases  there  cited.  Ihe  grant  may 
arise  by  estoppel;  as  where  land  demised  is  described  as  bounded  by 
**  newly-made  streets,"  which  are  set  out  in  an  indorsed  plan,  and  the 
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lessee  is  bound  to  build  houses  on  the  land,  and  "  to  kerb  the  causeways 
adjoining  the  said  land/'  the  lessor  and  his  assigns  are  estopped  frcm 
denying  a  right  of  way  along  the  street.  Espley  y.  Wilkes,  L.  j£,  7  Ex. 
298.  It  is  to  be  observed  that  a  grant  of  a  right  of  way  in  gross  may  be 
made  good  against  subsequent  assignees  of  the  servient  tenement, 
although  covenants  to  keep  it  in  repair,  &c.,  cannot,  as  not  running  with 
the  land.  Spencer's  case,  1  Smith's  Xjead.  Cas.,  in  notis.  On  a  severance 
of  the  dominant  tenement  the  right  of  way  is  also  severable  and  appor- 
tionable.  Newcomen  v.  Coulson,  5  Ch.  D.  133,  C.  A.  The  grantee  of  a 
private  way  m\ist  repair  it,  if  necessary,  himself,  and  the  owner  of  the 
servient  tenement  is  not  bound  to  do  so,  unless  he  has  expressly  so  bound 
himself.  Pom/ret  v.  Bicroft,  1  Wms.  Saund.  322  b, ;  Ingram  v.  Morecra/t, 
33  Beav.  49.  But  the  grantee  is  not  compellable  to  repair  it.  Duncan  v. 
Louch,  6  Q.  B.  904,  910.  Where  the  agreement  for  sale  of  land  A.,  which 
was  between  two  other  plots  of  the  vendor's  land,  provided  for  the  right 
of  access  over  A.,  but  the  conveyance  conveyed  all  rights,  ways,  ease- 
ments, estates,  &c.,  and  contained  no  reservation  of  a  neht  of  way,  any 
right  of  access  stipulated  for,  was  held  to  be  extingui^ed.  Teebay  v. 
Manchester,  <fcc.  Ry.  Co.,  24  Ch.  D.  572. 

Right  of  way,  how  proved — by  necessity, '\  A  right  of  way  by  necessity,  as 
it  is  sometimes  called,  is  reaUy  a  way  by  implied  grant.  If  A.  ^pint  a 
tenement  surrotmded  by  his  own  land  to  B.,  B.  is  entitled  to  a  ns^ht  of 
way  to  it  through  the  land  of  the  grantor,  if  such  way  be  abs^utely 
necessary  to  the  enjoyment  of  what  is  granted.  1  Wms.  Saund.  323  a,  (6) ; 
Palmer  v.  Fletcher,  1  Lev.  122 ;  Staple  v.  Heydon,  6  Mod.  3 ;  Qayford  ▼. 
MogaU,  L.  E.,  4  Ch.  133;  Polden  v.  Basbard,  L.  E.,  1  Q.  B.  156,  161. 
Ex.  Ch.  And  where  the  land  conveyed  encloses  the  reserved  land  there 
is  an  implied  re-grant  to  the  grantor  of  a  way  through  it.  Pinnington  v. 
Galland,  9  Exch.  1 ;  22  L.  J.,  Ex.  348.  See  also  Dames  v.  Sear,  L.  B., 
7  Eq.  427.  The  extent  of  this  right  of  way  re- granted,  is  limited  by  the 
use  made  of  the  reserved  land,  at  the  time  of  the  grant ;  London,  Cor,  of 
V.  Riggs,  13  Ch.  D.  798 ;  and  it  seems  that  the  same  rule  applies  where 
the  land  granted  is  surrounded  by  the  grantor's  land.  S.  C,  per  Jessel, 
M.  E.  Tnis  re-grant  is  an  exception  to  the  general  principle,  that  in  the 
case  of  a  grant,  mere  is  no  re-grant  of  easements  over  the  land  granted : 
see  Wheeldon  v.  Burrows,  12  Ch.  D.  31,  C.  A.  But  the  re-grant  omy  arises 
in  those  cases  in  which  it  is  necessary  for  the  enjoyment  of  the  land  re- 
tained. See  S.  0. ;  Dodd  v.  BwrcheU,  1  H.  &  C.  113 ;  31  L.  J.,  Ex.  364. 
See  further  as  to  implied  grants,  cases  cited  post,  p.  793.  As  to  the  user 
of  a  way  of  necessity,  vide  post,  p.  782.    Ab  to  the  mode  of  ascertaining 
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the  way,  see  Pearson  v.  Spencer,  IB.  &  S.  571. 

Right  of  way,  how  proved — by  prescription  at  common  law,  or  non-existing 
arant,']  Formerly  a  right  of  way  not  claimed  by  exfTosA  grant  must  have 
been  shown  to  biave  existed  from  time  immemorial,  that  is,  from  the 
be^ning  of  the  reign  of  Eichard  the  First  (a.d.  1189).  This  is  called  a 
olami  by  prescription  at  common  law,  to  distinguish  it  from  a  different 
kind  of  preecripnon  created  by  statute. 

But  as  it  would,  in  almost  all  cases,  be  impossible  to  show  the  existence 
of  the  right  for  so  long  a  period,  evidence  of  user  for  a  much  shorter 
I>erLod,  1^  been  long  considered  sufficient  to  support  a  daim  by  prescrip- 
tion at  common  law,  if  not  negatived  by  showing,  as  is  sometimes 
possible,  that  the  right  came  into  existence  at  a  later  date.  This  period 
nas  beem  fixed  by  analogy  to  the  limitation  contained  in  the  21  Jac.  1, 
o.  16,  at  20  years. 
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And  althougli  the  evideBce  fail  to  support  a  daim  by  prescription  at 
oommon  law,  oy  reason  of  its  appearing  that  the  ri^ht  originated  at  a 
date  later  than  the  reign  of  Bichard  the  Tirst,  it  will  be  sufficient  to  sup- 
port a  claim  of  the  same  right  by  lost  or  non-existing  grant.  This  means 
a  modem  express  grant,  of  the  existence  of  which,  enjoyment  for  a  period 
of  20  years  is  held  to  be  evidence. 

The  only  reason  for  claiming  a  right  of  this  kind  by  prescription  at 
common  law,  and  also  by  lost  grant,  would  seem  to  be  a  doubt  as  to  the 
condusiyeness  of  the  presumption  in  the  latter  case;  t.c,  a  doubt  how 
far  a  jury  would  be  at  liberty  to  disregard  the  evidence  of  enjoyment  and 
n^stiye  the  grant.  It  is  probable,  however,  that  if  they  did  so,  the  court 
would  grant  a  new  trial  totie$  quotiea.    See  Jenkins  v.  Harvey,  1  0.  M.  &  B. 

For  the  authorities,  see  1  Wms.  Saund.  323  6,  (6) ;  2  Id.  175  a,  (2) ;  and 
anie,  p.  39,  tit.  Fremmption  of  grants,  &c. 

Right  of  way,  how  proved — 2  <fc  3  WilL  4,  c.  71.]    By  the  Prescription 
Act,  2  &  3  Will.  4,  c.  71,  s.  2,  *'  no  claim  which  may  be  lawfully  made  at 
the  common  law  by  custom,  prescription,  or  grant  to  any  way  or  otiier 
easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed, 
or  derived  upon,  over,  or  froni  any  land  or  water  of  our  said  lord  the  king, 
his  heirs,  or  successors,  or  beong  parcel  of  the  duchy  of  Lancaster,  or  of 
the  duchy  of  Cornwall,  or  being  the  property  of  any  ecclesiastical  or  lay 
person,  or  body  corporate,  when  such  way  or  other  matter  as  herein  last 
before  mentioned  shaU.  have  been  actually  enjoyed  by  any  person  claim- 
ing ri^ht  thereto  without  interruption  for  the  full  period  of  20  years  shall 
be  dented  or  destroyed  by  showing  only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior  to  such  period  of  20  years,  but  never- 
theless such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated;  and  where  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  neriod  of  40  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed,  by  some 
consent  or  agreement,  expressly  given  or  made  for  that  purpose,  by  deed 
or  writing."    By  sect.  5,  ' '  in  all  actions  upon  the  case,  and  other  plead- 
ings wherein  the  party  claiming,  may  now  by  law  allege  his  right  gene- 
raUy,  without  averring  the  existence  of  such  right  from  time  immemorial, 
sadh  general  alleeation  shaU  still  be  deemed  sufficient,  and  if  the  same 
shall  be  denied,  all  and  every  the  matters  in  this  Act  mentioned  and  pro- 
vided, which  shall  be  applicable  to  the  case  shaU  be  admissible  in  evidence 
to  sustain  or  rebut  such  aUegation ;  and  that  in  aU  pleadings  to  actions  of 
trespass,  and  in  aU  other  pleadings,  wherein  before  the  passing  of  this 
Act,  it  would  have  been  necessary  to  aUege  the  right  to  have  existed  from 
time  immemorial,  it  shaU  be  sufficient  to  aUege  the  enjoyment  thereof,  as 
of  right,  by  the  occupiers  of  the  tenement,  in  respect  whereof  the  same  is 
chiimed,  for  and  dunng  such  of  the  periods  mentioned  in  this  Act  as  may 
be  applicable  to  the  case,  and  without  claiming  in  the  name  or  right  of 
tiie  owner  of  the  fee  as  is  now  usuaU^  done ;  and  if  the  other  party  shaU 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disability,  contract, 
agreement,  or  other  matter  hereinoefore  mentioned,  or  on  any  cause  or 
matter  of  fact  or  of  law  not  inconsistent  with  the  simple  fact  of  enjoy- 
ment, the  same  shaU  be  speciaUy  aUeged  and  set  forth  in  answer  to  the 
allegation  of  the  party  claiming,  and  shaU  not  be  received  in  evidence 
on  an^  general  tiaverse  or  denial  of  such  aUegation."    As  to  the  word 
"  hereinbefore"  in  this  section,  see  observations  in  Fye  v.  Mumford,  11 
a  B.  668,  672,  677. 
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In  addition  to  the  provisions  in  sects.  4,  6,  7  (recited  arde^  pp.  772,  7.79), 
and  which  apply  to  ways  and  other  easements,  sect.  8  also  provides  that 
when  land  or  water,  upon,  over  or  from  which  anv  way  or  other  eoyivenient 
{sic\  qy,  easement,  see  Laird  v.  Briggs,  19  Ch.  I).  33,  ^)er  Jessel,  M.  R.) 
watercourse  or  use  of  water  shall  have  been  enjoyed  or  derived,  has  been 
held  imder  any  term  of  life  or  years,  exceeding  3  years,  the  time  of 
enjoyment  dunng  such  term  shall  be  excluded  in  the  computation  of  the 
period  of  40  years,  *'in  case  the  claim  shall  within  3  years  next  after 
the  end  or  sooner  determination  of  such  term  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determination  thereof." 

The  words  '*  or  other  easement,"  in  sect.  2,  are  applicable  only  to  an 
easement  analogous  to  the  contiguous  words,  **  way"  or  "  watercourse  " ; 
therefore  a  claim,  by  custom,  for  all  the  citizens  of  a  nei^bouring  tdtv 
to  run  horse-races  over  certain  lands  yearly  on  Ascension  Day,  althoug^n 
good  as  a  custom  at  common  law,  is  not  within  sect.  2.  Mounsey  v.  Ismayy 
3  H.  &  C.  486 ;  34  L.  J.,  Ex.  52.  No  right  can  be  acquired,  under  sect.  2, 
to  send  noise  or  vibration  over  the  neie^hbouring  land.  Sturges  v.  Bridge 
man,  11  Ch.  D.  852,  0.  A.  The  Act  does  not  apply  to  rights  in  groas. 
Mounsey  v.  Ismay,  supra ;  Shuttleworth  v.  Le  Fleming ^  19  C.  B.,  N.  S.  687 ; 
34  L.  J.,  C.  P.  309. 

Upon  the  construction  of  this  statute,  the  following  decisions  have  oc- 
cuired : — ^In  order  to  establish  a  right  of  way  by  enjoyment  for  20  years,  it 
must  be  proved  that  the  claimant  has  enjoyed  it  for  the  full  period  required, 
and  that  he  has  done  so,  **  as  of  ri^ht."  Therefore  if  the  way  shall  appear 
to  have  been  enjoyed  by  the  claimant,  not  openly,  but  by  stealth,  as  a 
trespasser  would  have  done,  or  if  he  shall  have  occasionally  asked  the 
permission  of  the  occupier  of  the  land,  no  title  will  be  so  acquired.  So, 
if  there  has  been  unity  of  possession  during  all  or  part  of  the  time,  for 
then  the  claimant  will  not  nave  enjoyed,  as  of  right,  the  easement  but 
the  soil  itself.  So,  the  easement  must  have  been  enjoved  without  inter- 
ru}>tion.  A^in,  such  claim  may  be  defeated  in  any  other  way  by  wliich 
a  sLmilar  claim  bv  custom,  prescription  or  grant,  may  be  defeasible ;  and 
therefore  it  may  be  answered  by  proof  of  a  grant,  or  of  a  licence,  written 
or  oral,  for  a  limited  period,  comprising  the  whole  or  part  of  the  20  years, 
or  by  proof  of  the  absence  or  ignorance  of  the  parties  interested  in  opposing^ 
the  claims,  and  their  agents,  during  the  whole  time  that  it  was  exercised. 
See  the  judgment  in  Bright  v.  Walker,  1  0.  M.  &  K.  219.  So,  in  an  action 
of  trespass,  where  the  defendants  pleaded  that  they  had  for  20  years  as  of 
ri^t  and  without  interruption  used  a  right  of  way,  Parke,  B.,  observed  : 
'*  The  issue  is,  whether  tne  occupiers  of  the  closes  of  right  and  withont 
interruption  have  had  the  use  and  enjoyment  for  20  years,  as  they  insist 
under  this  issue ;  therefore  they  must  show  an  uninterrupted  rightful  en- 
joyment for  20  years.  If  they  had  enjoyed  it  for  one  week,  and  not  for 
the  next,  and  so  on  alternately,  their  plea  would  not  have  been  proved  ** 
"In   the   present   case,  the   permission  asked   for   and   given 


Lford 
has 

been  a  continued  enjoyment  of  the  way  for  20  years ;  and  any  evidence 
negativing  the  continuance  is  admissible.  Every  time  that  the  occapiers 
ask  for  leave,  they  admit  that  the  former  licence  had  expired,  and  that 
the  continuance  of  the  enjoyment  was  broken."  Monmouthshire  Canal 
Co,  V.  Harford,  1  C.  M.  &  E.  614,  631. 

The  enjoyment  meant  by  the  statute  is  *'an  enjoyment  had  openly ^ 
notoriously,  without  particular  leave  at  the  time,  by  a  person  claiming:  to 
use  it  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of  rights 


Bight  of  Way,  how  Proved,  785 

whether  strictly  legal  by  preecriptioii  and  adverse  user,  or  by  deed  oon- 
ferring  the  right ;  or,  though  not  strictly  legal,  yet  lawful  to  the  extent 
of  ezcosing  a  trespass,  as  by  a  consent  or  agreement  in  writing  not  under 
seal,  in  case  of  a  plea  for  40  years,  or  by  such  writing,  or  parol  consent, 
or  agreement,  contract,  or  licence,  in  case  of  a  plea  for  20  years."    Per 
cur.  Ticklt  7.  Brawn,  4  Ad.  &  E.  369,  382,  383.    Therefore,  an  annual 
payment  for  the  use  of  the  way,  will  defeat  an  enjoyment  for  eyen  40 
years.    Ih,    So,  will  proof  of  leave  and  licence.    Beasley  v.  Clarke^  2 
N.  C.  705.    The  acts  of  enjoyment  must  not  be  aub  vi,  avt  dam,  atU 
precario.    Eaton  v.  Suxinsea  Waterworka,  17  Q.  B.  267, 275 ;  20  L.  J.,  Q.  B. 
485,  per  Erie,  J.;  Gaved  v.  Martyn,  19  0.  B.,  N.  S.  732,  743;  34  L.  J., 
C.  P.  353,  357,  per  Id,    Proof  that  the  plaintiff,  before  the  commencement 
of  the  period,  held  the  right  under  a  lease,  is  evidence  from  which  the  jury 
may,  if  they  think  proper,  infer  a  permissive  enjoyment  after  its  expira- 
tion.    Clay  y.  Shackeray,  2  M.  &  Hob.  244.    See  also  Chamber  Colliery  Co, 
V.  Hopwood,  32  Ch.  D.  549,  C.  A.,  and  Tone  v.  Preston,  24  Ch.  D.  739. 
Unity  of  possession  disproves  the  enjoyment  of  the  easement  as  such. 
OnJey  y.  Gardiner,  4  M.  &  W.  496 ;  Clayton  v.  C&rhy,  2  Q.  B.  813 ;  Win- 
ship  y.  Hudspeth,  10  Exch.  5 ;  23  L.  /.,  Ex.  268.    For  this  reason,  a 
tenant  of  land  cannot  acquire,  by  prescription,  an  easement  appurtenant 
to  SQch  land,  over  other  land  belonging  to  nis  landlord,  for  the  occupation 
of  the  tenant  is  the  occupation  of  the  landlord.    Qayford  v.  MojfaU,  X.  B., 
4  Gh.  133.    'Where  the  easement  has  been  enjoyed  without  the  knowledge 
of  either  party,  the  user  will  not,  as  required,  by  the  statute,  be  imder  a 
claim  of  right.     See  Partridge  y.  Scott,  3  M.  &  W.  220,  cited  ante,  p.  769. 
An  enjoyment  for  50  years  down  to  within  a  few  years  before  action 
bnraght,  when  it  ceasea,  will  not  establish  a  right  of  way  imder  this 
statute.    Parker  v.  Mitchell,  11  Ad.  &  E.  788 ;  Lowe  v.  Carpenter,  6  Exch. 
825 ;  20  L.  J.,  Ex.  374.    Qo,  where  the  user  was  at  intervals  of  12  jears, 
and  the  last  user  but  one,  was  12  years  before  action,  the  statute  did  not 
apply.    Hollins  v.  Vemey,  13  Q.  £.  D.  304,  C.  A.    In  Lowe  v.  Carpenter, 
supra,  Parke,  B.,  intimated  that  it  was  necessary  to  show  some  act  of  user 
in  every  year  during  the  period  required  by  statute.    See  also  De  la  Warr, 
Earl  v.  Miles,  17  Ch.  D.  535,  593,  per  Brett,  L.  J.    Although,  however, 
non-user  for  more  than  a  year  is  primd  facie  fatal  to  the  right,  yet  it  may 
be  so  explained  as  to  warrant  a  jury  in  finding  an  actual  enjoyment  for 
the  statutory  period.    Hollins  y.  Vemey,  13  Q.  B.  D.  313,  314,  C.  A. 
Thus  the  non-user  may  be  explained  by  the  circumstance  of  the  claimant 
not  haying  any  necessity  for  tne  enjoyment.     Carr  v.  Foster,  3  Q.  B.  581. 
It  has  been  ruled,  that  if  there  be  10  years'  enjoyment  of  a  right  of  way, 
and  then  a  cessation  under  a  temporary  agreement  for  another  10  years, 
yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for  20  years  to 
make  it  indefeasible  imder  the  statute,  for  the  a^eement  to  suspend  the 
enjoyment  of  the  right  does  not  extinguish,  nor  is  it  inconsistent  with  the 
right.    Thus,  if,  instead  of  a  direct  path  from  A.  to  B.,  another  track 
over  the  plaintiff's  land  from  A.  to  0.  and  thence  to  B.,  had  been  substi- 
tuted by  oral  agreement  of  the  parties  for  an  indefinite  time,  yet  the  user 
of  the  substituted  line  may  be  considered  as  substantially  an  exercise  of 
the  old  light,  and  evidence  of  the  continued  enjoyment  of  it.    Per  Patte- 
son,  J.,  Payne  v.  Shedden,  1  M.  &  Hob.  383 ;  and  see  Hale  y.  Oldroyd,  14 
M.  &  W.  7»9 ;  Hall  v.  Stvift,  4  N.  C.  381.    In  order  to  prove  40  years' 
user,  evidence  may  be  given  further  back,  to  raise  a  presumption  of  user 
at  the  beginning  of  the  j>eriod  of  the  40  years.     Lawson  v.  LangUy,  4  Ad. 
k  E.  890.    An  mterruption  under  this  Act  must  te  by  the  owner  of  the 
Uxus  in  quo  (f.f.,  of  the  servient  land).    Per  Parke,  B.,  Onley  v.  Oardiner, 
4  M.  &  W.  497.    Where,  pending  negotiations  for  a  compromise,  there 
yoL.  n.  F 
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has  been  an  inierraption  of  the  enjoyment  for  more  than  one  year  before 
action  brought,  it  is  for  the  jury  to  say  -whether  the  interruption  has  been 
acquiesced  in  or  not.  Bennison  t.  Cartwright,  5  B.  &  S.  1 ;  33  L.  J.,  Q.  B. 
137.  Accord,  Glover  v.  Coleman,  L.  E.,  10  0.  P.  108,  ante,  p.  775.  When 
non-user  of  a  way  for  a  year  is  proved  by  the  defendant,  he  may  also 
prove  payment  of  an  acknowledgment  for  the  user  just  before  the  non- 
user,  in  order  to  rebut  the  inference  of  a  mere  voluntary  forbearance  on 
the  part  of  the  claimant.  Tickle  v.  Brown,  4  Ad.  &  E.  369.  A  claim  of 
way  for  cattle  and  carts  may  be  proved  by  showing  constant  use  for  cattle, 
and  a  user  for  less  than  20  years  for  carts,  the  claimant  not  having 
possessed  carts  for  parts  of  the  period.  Dare  v.  Heathcote,  25  L.  J.,  Kx. 
245. 

A  consent  in  writing  by  a  party  who  could  have  objected,  during  any 
part  of  the  period,  will  prevent  the  oi)eration  of  the  statute.  Toynbee  t. 
Brown,  3  Eixch.  117  (decided  on  the  Tithe  Prescription  Act,  2  &  3  Will.  4, 
c.  100).  Quoere,  whether  a  consent  contained  in  an  answer  in  Ghanoeiy 
would  be  sufficient.    Id, 

By  sect.  7  {ante,  p.  779),  where  the  person  who  ought  to  resist  the  claim 
of  right  is  imder  certain  disabilities,  or  is  tenant  for  life,  the  period  of 
disability  or  of  the  life  estate  is  to  be  excluded  from  the  period  of  20  or 
30  years,  as  the  case  may  be.  If,  therefore,  any  such  disability  occur 
durmg  the  20  or  30  years  next  before  the  suit,  the  claimant  must  make 
up  the  full  period  by  proof  of  user  before  it  began ;  and  the  whole  period 
of  20  or  30  years  so  made  up  will  be  deemed  to  be  '^  next  before  the  suit*' 
within  the  meaning  of  the  Act.  Thus,  where  defendant  pleaded  enj  oyment 
of  a  profit  in  alieno  solo  for  30  years,  to  which  the  plaintiff  replied  a  tenancy 
for  hie  for  25  years  out  of  the  30,  to  which  defendant  rejoined,  that  the 
life  estate  did  not  continue  during  the  30  years,  and  defendant  proved 
an  enjoyment  for  24  years  next  before,  and  6  years  next  after  the  life 
estate  till  action  brought,  the  defendant  was  held  entitled  to  a  verdict. 
Clayton  v.  Corby,  2  Q,.  B.  813.  But,  in  the  absence  of  such  special  reply, 
30  consecutive  years  must  be  shown.  lb.  The  life-estate  must  be  specially 
replied,  and  cannot  be  shown  on  a  traverse  of  the  enjoyment;  for  it  is  a 
*' matter  not  inconsistent  with  the  simple  fact  of  enjoyment."  Fye  v. 
Mumford,  11  Q.  B.  666;  Kinloch  v.  Nevile,  6  M.  &  W.  795.  And  it  would 
seem  that  such  disability  will  not  prevent  a  legal  interruption,  submitted 
to  while  it  lasted,  from  defeating  the  claim.     Clayton  v.  Corby,  supra. 

Under  sect.  8  {ante,  p.  784),  a  tenancy  of  term  of  life,  or  of  years  ex- 
ceeding 3,  will  be  excluded  from  the  computation  of  40  ^ears  (applicable 
tX>  ways  and  watercourses),  only  on  condition  that  the  claim  is  resisted  by 
the  reversioner,  within  3  years  after  the  determination  of  the  term. 
Wright  v.  Williama,  1  M.  i  W.  77.  But,  such  tenancy  for  more  than 
3  years  is  not  excluded  from  the  computation  where  the  claim  is  in 
respect  of  20  years'  enjoyment.  Palk  v.  Skinner,  18  Q,.  B.  568;  22  L.  J., 
Q.  3.  27.  In  sect.  8,  the  word  **  reversion"  does  not  include  a  remainder. 
Laird  v.  Brigge,  19  Ch.  D.  22,  C.  A. 

Where  a  way  had  been  used,  adversely  for  20  years,  over  land  in  pos- 
session of  a  lessee.  A.,  the  dominant  and  servient  tenements  being  both 
held  under  leases  for  lives  granted  by  B.,  it  was  held  that  this  user  gave 
no  right  as  against  either  B.  or  A.  Bright  v.  Walker,  1  C.  M.  &  B.  211. 
But  A.  would  be  bound  by  user  for  40  years.  Harris  v.  De  Pinnae  33 
Ch.  D.  238,  251  c<  «cj.    See  Wright  v.  WiUiams,  supra. 

Public  right  of  way,"]  In  an  action  for  the  disturbance  of  a  public  right 
of  way,  the  statement  of  claim  usually  states  the  existence  of  a  public 
highway,  the  plaintiff's  possession  of  adjoioing  premises,  and  his  dis- 
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turbanoe  in  the  tuse  of  the  way.  For  an  obstruction  of  a  permanent 
character  it  would  seem  that  an  action  may  be  brought  by  a  reversioner. 
Kidgill  v.  Mow,  9  C.  B.  364 ;  19  L.  J.,  C.  P.  177  ;  Simpson  v.  Savage,  1 
C.  B.,  N,  8.  347 ;  26  L.  J.,  C.  P.  50.  It  must  be  shown  that  the  plaintiff 
has  sustained  an  inconvenience  beyond  that  which  is  common  to  the 
public  at  large.     Vide  Action  for  Nuitaneey  ante,  p.  721. 

Proof  of  pMic  tvay.']    Public  ways,  when  not  created  and  regulated  by 

Acts  of  Parliament,  are  usually  proved  by  notorious  and  uninterrupted 

user,  from  which  a  dedication  to  the  public  by  the  owner  of  the  land  over 

which  the  way  extends  may  be  implied.     ' '  If  the  owner  of  the  soU  throws 

open  a  passage,  and  neither  marks  by  any  visible  distinction  that  he  means 

to  preserve  eSl  his  rights  over  it,  nor  excludes  persons  from  passing^  through 

it  by  positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to  the 

public"     Per  Ld.  EUenborough,  JR,  v.  Lloyd,  1  Camp.  262;   British 

Museum,  Trustees  of  v.  Finnis,  5  C.  &  P.  460.    But,  proof  of  a  bar  having 

been  placed  across  the  street  soon  after  the  houses  wnich  form  the  street 

were  finished,  will  rebut  the  presumption  of  dedication,  though  the  bar 

was  soon  afterwards  knocked  down,  and  the  way  used  as  a  thoroughfare. 

Roberts  v.  Karr,  1  Camp.  262,  n.    See  also  Healey  v.  Bailey,  Corporation  of, 

L.  B.,  19  Eq.  375.    The  question  of  dedication  depends  upon  the  time 

and  nature  of  the  enjoyment  of  the  passage  over  the  land ;   thereforo 

where  the  plaintiff  erected  a  street  leading  out  of  a  highwa^r  across  his 

own  close,  and  terminating  at  the  edge  of  uie  defendant's  adjoining  close, 

which  was  separated  by  the  defendant's  fence  from  the  end  of  the  street, 

after  21  years  (during  19  of  which  the  houses  were  completed,  and  the 

street  publicly  watcmed,  cleansed  and  lighted,  and  both  footways  and 

half  the  horseway  paved  at  the  expense  of  the  inhabitants),  it  was  held, 

that  this  street  was  not  to  be  presumed  to  be  so  dedicated  to  the  public,  as 

that  the  defendant,  pulling  down  his  own  wall,  might  enter  it  at  the  end 

adjoining  to  his  land,  and  use  it  as  a  highway.     tVoodyer  v.  Hodden,  5 

Taunt.  125.     See  Poole  v.  Huskinson,  11  M.  &  W.  827.     But,  a  public 

light  of  way  may  exist  over  a  place  which  is  not  a  thoroughfare.    Batemaii 

V.  Bluck,  18  Q.  B.  870;  21  L.  J.,  Q.  B.  406;   Vernon  v.  Vestry  of  St,  James, 

16  Ch.  D.  449.    See  Bourke  v.  Davis,  44  Ch.  D.  110,  123,  per  Kay,  J.    So, 

along  an  artificial  structure,  as  a  bridge.     Od,  Surrey  Canal  Co.  v.  Hall, 

1  M.  &  Gt.  392.    Or  a  sea  wall.     Greenwich  Board  of  Works  v.  Maudslay, 

L.  R.,  5  Q.  B.  397.    A  way  ceases  to  be  public  when  access  at  either  end 

has  become  impossible  by  reason  of  the  ways  leading  to  it  haviujg  been 

legally  blocked  up.     Bailey  v.  Jamieson,  1  0.  P.  D.  329.     The  right  of 

the  public  to  go  in  boats  along  a  non-tidal  river  is  a  right  of  way.     Orr- 

Swing  y.  Colquhoun,  2  App.  Ca.  839 ;  Bourke  v.  Davis,  supra. 

It  seems  that  there  may  be  a  limited  dedication  of  a  highway  to  the 
public ;  as  a  w^  exclu<une  carriages,  &c.  Stafford,  Ms.  of  v.  Coyney, 
7  B.  &  C.  257.  But,  not  a  dedication  to  a  limited  portion  of  the  pubuc 
as  to  a  parish.  Bermondsey,  Vestry  of  v.  Brown,  35  Beav.  226 ;  Poole 
T.  Huskinson,  supra.  If  a  way  be  dedicated,  with  a  reservation  which 
cannot  take  effect  in  law,  the  dedication  is  void.  S.  C.  It  is  doubtful 
whether  a  private  person  can,  mero  motu,  dedicate  a  public  way,  subject 
to  the  reservation  of  toll  for  the  user  thereof.  Austerberry  v.  Cor.  of 
Oldham,  29  Ch.  D.  750,  C.  A.  Trustees  in  whom  land  is  vested  for 
public  purposes,  may  lawfully  dedicate  the  surface  of  it  to  the  public  as  a 
highway,  if  such  use  be  not  mconsistent  with  the  purposes  of  their  trust. 
R.  V.  Leake,  5  B.  &  Ad.  469 ;  accord.  Od.  Surrey  Canal  Co.  v.  HcUl,  1  M. 
&  Gr.  392;  Gd.  Junction  Canal  Co.  v.  Petty,  21  Q.  B.  D.  273,  C.  A, 

f2 


788  Action  for  Disturbance  of  Way. 

Though  it  is  otherwise  where  such  use  would  he  inconaistent  with  those 
pun>08es.    MtiUiner  y.  Midland  By.   Co.,  11  Ch.  D.  611.     It  has  been 
held  in  one  case,  that  six  years  may  be  sufficient  to  found  the  presump- 
tion of  dedication ;  Rugby  Charity,  Trustees  of  v.  Merryweather,  1 1  East, 
376,  n. ;  and  where  the  locus  in  quo  had  been  in  lease  for  a  long  term, 
down  to  the  year  1780,  and  from  that  year,  till  the  ^ear  1788,  the  public 
were  permitted  to  have  the  free  use  of  it  as  a  way,  this  was  held  sufficient 
time  for  presuming  a  dedication.    S.  0.    Whetner  there  be  a  dedication 
or  not,  is  always  a  question  of  intention,  and  may  be  disproved  by  the 
acts  of  the  owner,  or  the  circumstances  under  wmch  the  user  has  beea 
permitted.    Barradough  y.  Johnson,  8  Ad.  &  £.  99.    If  the  land  be  in  the 
possession  of  a  tenant,  such  tenant  cannot  dedicate  it  to  the  public,  so  as 
to  bind  the  owner  of  the  fee.     Wood  y.  Veal,  5  B.  &  A.  454 ;  Bermondsey, 
Vestry  of  y.  Braivn,  ante,  p.  787.     But,  after  a  long  lapse  of  time  and  a  fre- 
quent change  of  tenants.  Lid.  Ellenboroughheld,  that  from  the  notorious  and 
uninterrupted  use  of  a  way  by  the  public,  it  might  be  presumed  that  the 
landlord  had  notice  of  the  user,  and  that  it  was  with  his  concurrence ;  J?. 
y.  Barr,  4  Camp.  16 ;  or  that  the  way  had  been  dedicated  by  the  landlord 
before  the  date  of  the  lease.     WinterboUom  y.  Derby,  Ld.,  L.  B.,  2  lis. 
316.    And,  where  public  user  alone,  for  6  or  7  years,  was  shown,  the  pre- 
sumption was  held  not  to  be  rebutted  by  proof  that  the  land  had  been  a 
shoit  time  before  in  strict  settlement,  but  had  been  sold  in  fee  under  a 
power  before  the  user  began.    It  lies  on  those  who  deny  the  dedication  to 
show  that  there  was  no  one  in  esse  at  the  time  who  was  competent  to  deli- 
cate.    B.  y.  Petrie,  4  E.  &  B.  738 ;  24  L.  J.,  Q.  B.  167.     Where  a  public 
footway  oyer  Crown  land  was  extinguished  by  an  ludosure  Act,  but 
for  20  years  after  the  inclosure  took  place,  the  public  had  continued  to 
use  the  way,  it  was  ruled  that  this  user  was  no  evidence  of  a  dedication  to 
the  public,  as  it  did  not  appear  to  have  been  with  the  knowledge  of  the 
Crown.     Harper  v.  XJharlesworth,  4  B.  &  C.  574.    Yet  there  may  be  a 
dedication  by  the  Crown ;  and  where  the  user  has  been  uninterrupted  for 
40  or  50  years,  and  the  land  not  under  lease,  the  dedication  ought  to  be 
presumed,  whether  the  freehold  be  in  the  Crown  or  in  an  unknown  party. 
B.  y.  East  Mark,  11  Q.  B.  877;  Turner  y.  Walsh,  6  Ap.  Ca.  636,  P.  6. 
A  corporation  can  dedicate  a  public  way,  provided  such  way  be  not  in- 
consistent with  the  objects  for  which  they  are  incorporated.     Gd.  Surrey 
Canal  Co.  v.  Hall,  infra  ;  Oreemoich  Board  of  Works  v.  Maudslay,  L.  R., 
5  Q.  B.  397.     See  notes  to  Dovaston  v.  Payne,  2  Smith's  Lead.  Cases. 

The  Highway  Acts,  5  &  6  Will.  4,  c.  50,  and  27  &  28  Vict.  c.  101,  do 
not  affect  the  mode  by  which  a  highway  may  be  dedicated  to  the  public, 
except  where  it  is  sought  to  make  the  parish  liable  to  repairs.  B.  v.  Wegt 
Mark,  2  M.  &  Bob.  305 ;  Od.  Surrey  Canal  Co.  v.  Hall,  1  M.  &  Gr.  392, 
401';  Boberts  v.  Hunt,  15  Q.  B.  11;  Healey  v.  Cor.  of  Bailey,  L.  B.,  19  Eq. 
375.  A  road  set  out  by  a  commissioner  under  the  General  Enclosure 
Act  (41  Qeo.  3,  c.  109),  sects.  8,  9,  does  not  become  a  highway  until  the 
requirements  of  the  Act  have  been  complied  with.  Cubitt  v.  Maxse,  L-  B-, 
8  C.  P.  704. 

Where  a  highway  is  bounded  upon  both  sides  by  a  fence,  the  public 
are  entitled,  primd  facie,  to  make  use  of  the  whole  space,  and  are  not 
confined  to  that  part  which  is  metalled  or  kept  in  order  for  traffic,  and 
anj  practical  obstruction  which  hinders  anyone  from  using  the  way  in 
this  manner  will  be  an  indictable  nuisance.  B.  v.  U.  K.  2'ehgraph  Co., 
31  L.  J..  M.  C.  166;  imperfectly  reported  2  B.  &  S.  647,  n.;  B.  v.  Train^ 
2  B.  &  S.  647  ;  31  L.  J.,  M.  C.  169 ;  Turner  v.  Bingwood  Highioay  Boards 
L.  B.,  9  Eq.  418.  But,  unless  the  obstruction  is  appreciable  the  defendant 
wiU  be  entitled  to  a  verdict.    B.  v.  Lepille,  15  L.  T.,  N.  S.  158,  M.  T. 
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1866,  Q.  B.  And  a  highway  may  be  dedicated  with  an  obstruction  upon 
it,  such  as  a  flap-door  opening  into  a  vault,  a  stile,  &c.  Fisher  y.  Prowse, 
Coojxr  V.  Walker,  2  B.  &  S.  770 ;  31  L.  J.,  Q.  B.  212 ;  Bobbins  v.  Jones, 
15  C.  B.,  N.  S.  221 ;  33  L.  J.,  C.  P.  1 ;  see  Adtionfor  nuisanjc/Sy  ante,  p.  725. 
So,  a  public  footpath  may  be  dedicated  across  a  field,  subject  to  the  right 
of  the  owner  of  the  field  to  plough  it  up  at  seasonable  times ;  and  the 
proper  inference  to  be  drawn  from  the  owner  haying  always  so  ploughed 
up  the  field  is,  that  it  was  only  such  qualified  enjoyment  that  was 
dedicated  to  the  public.  Mercer  y.  Woodgate,  L.  £.,  6  Q.  B.  26 ;  Arnold 
T.  Bhdeer,  L.  R.,  6  Q.  B.  433,  Ex.  Ch.  So,  a  highway  may  be  dedicated 
subject  to  the  right  to  hold  a  market  thereon.  AU.-Oen,  y.  Homer,  11 
Ap.  Ca.  66,  0.  A. 

Disturbance  by  the  defendxini — Special  damage,"]     The  plaintiff  mujst 

SroTO  some  disturbance  by  the  defendant  when  denied  by  him  in  his 
efence.  The  disturbance  may  be  by  ploughing  up  the  way,  &c.  Com. 
Dig.  Case  for  Disturbance  (A.  2).  For  though  the  grantor  is  not  generally 
bound  to  repair  it,  he  cannot  lawfully  impair  it  oy  his  own  act.  The 
obstroction  may  be  caused  by  tiie  successiye  acts  of  different  persons,  one  of 
which  alone  would  not  create  appreciable  damage.  Thorpe  y.  Brumfitt, 
L.  B.,  8  Ch.  650. 

Where  the  action  is  for  a  nuisance  in  a  public  highway,  the  plaintiff 
must  prove  special  damage  when  denied.  Mere  delay  caused  to  the 
plaintiff  as  well  as  to  other  persons  having  occasion  to  use  a  road  on 
which  is  an  obstruction  complained  of,  is  not  such  special  damage. 
Winierbottom  y,'  Derby,  Ld,,  L.  K.,  2  Ex.  316.  But,  the  expense  of  con- 
veying goods,  &c,,  by  a  longer  and  less  convenient  way  to  the  plaintiff's 
land,  IS  sufficient  damage  to  support  an  action  for  obstructing  a  public 
highway.  Dohson  v.  Blackmore,  9  Q.  B.  991 ;  Blagrave  y.  Bristol  Water- 
fcorks  Co,,  1  H.  &  N.  369;  26  L.  J.,  Ex.  57.  So,  the  injury  done  to  a 
public-house  or  shop,  by  the  obstruction  of  customers,  who  would  other- 
wise have  come  to  him.  Bose  v.  Groves,  5  M.  &  Gr.  613 ;  Benjamin  y. 
Storr,  L.  R.,  9  C.  P.  400 ;  Wilkes  v.  Hurigerford  Market  Co.,  2  N.  C.  281 ; 
Fritz  V.  Hchson,  14  Ch.  D.  542.  It  was  indeed  held  that  a  temporary 
obstruction  erected  by  the  defendants  on  a  highway,  rendering  access  to 
a  footway,  whereon  the  plaintiff's  public-house  was  situated,  more  difficult, 
and  thereby  causing  a  loss  of  trade  to  the  plaintiff,  gave  him  no  right  to 
compensation  under  the  Lands  or  Railways  Clauses  Consolidation  Acts, 
1845,  because  he  could  not  have  maintained  an  action  to  recover  damages 
for  such  loss.  Bicket  y.  Metropolitan  By.  Co.,  L.  R.,  2  H.  L.  175.  It  is 
otherwise,  however,  where  a  similar  claim  has  been  substantiated  in 
respect  of  injury  to  the  selling  or  letting  value  of  the  public-house, 
treated  as  unlicensed ;  Wadham  v.  N.  E,  By,  Co.,  U  Q.  B.  D.  747  ;  16 
Id,,  227,  C.  A. ;  for  where  the  obstruction  directiy  diminishes  the  value  of  the 
plaintiff's  house  or  land,  it  will  give  a  right  to  compensation.  Beckett  v. 
Midland  By.  Co.,  L.  R.,  3  C.  P.  82 ;  McCarthy  v.  Metropolitan  B.of  Works, 
L.  IL,  7  H.  L.  243 ;  Caledonian  By.  Co,  v.  Walker's  Trustees,  7  Ap.  Ca.  259, 
B.  P. ;  Ford  v.  Metropolitan,  &c.  By.  Co.,  17  Q.  B.  D.  12,  0.  A.  See  also 
Bttcdeuch,  Dk.  of  v.  Metrop.  B.  of  Works,  L.  R.,  5  H.  L.  418 ;  Cowper  Essex 
T.  AcUm  Local  Board,  14  Ap.  Ca.  153,  C.  A. ;  In  re  L.,  Tilbury  <fe  Southend 
By.  Co,  and  Oower's  Walk  Schools,  24  Q,  B.  D.  40,  326,  C.  A.  Where  the 
obstruction  is  caused  by  the  dischar^^  of  the  defendant' swa^gpns,  &c.,  to  his 
premises,  the  question  of  his  liability  depends  on  whether  it  is  greater  than 
16  reasonable,  m  point  of  time  and  manner,  haidng  regard  to  the  interest 
of  all  parties,  and  without  unnecessary  inconvenience.  Benjamin  y.  Storr, 
L.  R.,  9  C.  P.  402,  per  Honyman,  J. ;  Fritz  v.  Hobson,  supra. 
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As  to  disturbance  of  water-way  in  a  naTigable  river,  see  Ewing  v. 
Colqukoun,  2  Ap.  Ca.  839,  D.  P. 

Proof  of  way — by  order  of  Indosure  CommisnonersJ]  Under  the  41 
Qeo.  3,  c.  109,  s.  8,  the  Indosure  Conuni8sion6r8«haye  power  to  *'  set  out 
and  appoint  the  public  carnage  roads  and  highways"  over  the  lands  to  be 
inclosed.  And  by  sect.  10,  uie  same  power  is  given  to  set  out  private 
roads;  and  by  sect.  11,  all  roads,  other  than  turnpike  roads,  not  set  out 
by  the  commissioners,  are  extinguished. 

Damages,']     Vide  ante^  p.  777,  and  Nuisance — Damages^  anUy  p.  732. 

Injunction,"]  As  to  right  of  injunction  in  lieu  of  damages,  see  Krehl  t. 
Burrell,  7  Ch.  D.  551 ;  10  C^.  D.  420,  G.  A.,  and  other  cases  cited  anU, 
p.  777. 

Defence* 

By  Eules,  1883,  0.  xix.,  r.  17,  a  defendant  may  not  now  plead  a  general 
denial  of  the  allegations  in  the  statement  of  claim ;  and  r.  15  requires  him 
to  state  all  such  facts  on  which  he  relies  as  do  not  appear  therein,  and  if 
not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  See  the  rules, 
antCy  p.  301. 

Denial  of  the  right,]  The  defendant  may,  under  this  defence,  prove 
that  the  way  was  only  a  way  by  sufferance  during  the  pleasure  of  himself 
and  the  plaintiff ;  Aeignolds  v.  Edwards,  Willes,  282 ;  as  evidence  of 
which  he  may  show  that  he  has  kept  a  gate  across  the  road,  or  that  the 
plaintiff  has  paid  him  a  compensation  for  the  use  of  the  way.  And 
though  these  cases  were  before  the  Prescription  Act,  they  seem  to  be  still 
law,  for  they  show  a  precarious  enjoyment.  So  proof  of  leave  and  licence 
is  evidence  under  a  traverse  of  tiie  nght.  Bea^ley  v.  Clarke,  2  N.  C.  705. 
And  see  further  ante,  pp.  784  et  seq.  As  to  the  effect  of  admissions  by 
previous  occupiers  or  tenants  of  the  dominant  tenement,  see  Admissions, 
ante,  p.  68. 

No  right  of  way  is  acquired  by  user,  enjoyed  over  every  part  of  a  close, 
and  not  in  any  defined  or  visible  path.  Schwinge  v.  Dowell,  2  F.  &  F. 
845.  But  it  seems  that  a  right  of  way  between  two  definite  termini  may 
be  acquired,  although  the  user  has  been  in  respect  of  various  tracks 
between  those  termini.  Wimbledon,  &c.  Conservators  v.  Dixon,  1  Ch.  D. 
362,  C.  A. 

Extinguishment  or  cesser  of  right  of  VKiy,]  If  the  way  is  claimed  as  a 
way  of  necessity,  it  has  been  held  that  the  defendant  may  show  that  the 
plamtiff  can  approach  the  place  to  which  it  leads,  over  his  own  land,  and 
that  consequently  the  way  of  necessity  has  ceased.  Holmes  v.  Goring,  2 
Bing.  76.  But  see  Proctor  v.  Hodgson,  10  Exch.  874 ;  24  L.  J.,  Ex.  195 ; 
and  Pearson  v.  Spencer,  1  B.  &  S.  571,  584. 

The  defendant  may  also  show  that  the  right  of  way  has  been  renounced 
and  abandoned,  by  acquiescing  in  an  obstruction  for  more  than  20  years. 
Bower  v.  Hill,  1  N.  C.  555.  Or,  where  it  is  claimed  under  the  Act,  the 
defendant  may  show  acquiescence  in  an  interruption,  for  one  year  of  the 
20  or  40  years,  relied  on  by  the  plaintiff.  See  Qlover  v.  Coleman,  L.  B., 
10  C.  P.  108,  ante,  p.  775.  But,  where  a  party  was  entitied  to  pass  along 
a  navigable  drain  &om  his  land  to  tiie  nver,  and  the  owner  of  the  land 
lower  down  erected  a  permanent  obstruction  across  the  drain,  it  was  held 
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tiiat  the  circnmsiance  of  part  of  the  drain  haying  been  impassable  for  16 
years  from  an  aocnmiilation  of  mud,  did  not  deprive  theparty  of  his  right 
to  sae  for  such  obstruction.  Bower  v.  Hill^  ante^  p.  790.  Tne  mere  non-user 
of  away  does  not,  in  the  absence  of  the  acquisition  of  rights  by  other  parties 
in  consequence  of  it,  amount  to  an  abandonment;  it  only  raises  the  infer- 
aice  that  there  has  been  no  occasion  to  use  it.  Ward  v.  Wardy  7  Exch. 
839 ;  21  L.  J.,  Ex.  334.  In  this  case  there  had  been  a  temporary  user  of 
another  way  by  reason  of  its  greater  conyenience.  In  Cook  y.  Bathy 
Mayor y  &c,  of  L.  B.,  6  Eq.  177,  the  right  of  way  through  the  back-door 
of  a  dwelling-house  was  held  not  to  haye  been  abandoned,  although  the 
occupier  haa  built  up  the  doorway,  and  kept  it  so  blocked  up  for  40  years. 
See  further,  aniey  p.  776. 

The  defendant  may  also  proye  an  extinguishment  of  the  right,  by  a 
substantial  alteration  in  the  original  object  of  the  grant  of  the  way ;  thus 
where  a  way  is  granted  to  an  open  piece  of  ground  ^ '  now  used  as  a  wood- 
honse,'*  the  grantee,  though  not  bound  to  continue  to  use  it  as  a  wood- 
house,  cannot  use  the  way  for  a  dwelling-house  built  thereupon.  Allan  y. 
Oommtj  11  Ad.  &  E.  759.  Or,  he  may  Siow  a  use  of  the  way  for  purposes 
not  contemplated  by  the  grant,  as  the  misuse  for  merely  agricultural 
purposes,  of  a  way  to  a  coach-house  and  stable.  Henning  y.  Burnet^ 
8  Ih:ch.  187 ;  22  L.  J.,  Ex.  79.  So,  a  right  of  way  to  a  farm,  for  agricul- 
tural purposes  merely,  cannot  be  enlarged  by  building  houses  on  the  farm. 
Wimbledon,  <&c.  Conservators  y.  Dixon,  aiiie,  p.  790.  See  also  Collins  y, 
Slade,  9  W.  N.  1874,  p.  205,  M.  T.,  V.-C.  B. ;  Wood  y.  Saunders,  L.  B., 
10  Ch.  582.  And  this  principle  applies  to  the  re-grant  of  a  way  of  neces- 
sity. London,  Cor.  of  y.  Biggs,  vide  ante,  p.  782.  So,  where  there  is  a 
right  of  way  to  a  close  A.,  this  will  not  justify  a  user  of  the  way  for  con- 
yeying  goods  to  A.  for  the  express  purpose  of  afterwards  removing  them 
to  an  adjoining  close.  Sfcull  y.  GUnister,  16  0.  B.,  N.  S.  87 ;  33  L.  J., 
C.  P.  185 ;  Williams  y.  James,  L.  B.,  2  C.  P.  577.  But,  a  way  is  not 
necessarily  lost  by  an  alteration,  improyement,  or  enlargement  of  the 
premises  to  which  it  is  annexed,  nor,  by  every  change  in  the  use  or  des- 
tination of  them.  United  Land  Co,  y.  Gt.  E,  By.  Co.,  infra.  The  naturo 
of  the  way  depends  upon  the  terms  of  the  grant  and  expressed  object  of 
it,  or  on  the  prejudice  arising  to  the  grantor  by  the  altered  user,  and  the 
question  for  the  jury  will  be  whether  it  was  a  reasonable  or  merely 
colourable  use  of  the  way.  See  the  cases  last  dted ;  Watts  v.  Kelson, 
L.  B.,  6  Ch.  166,  169,  n.,  and  Serjf  v.  Acton  Local  Board,  31  Ch.  D.  679. 
Where  there  is  no  substantial  variance  in  the  enjoyment,  the  right  to  an 
easement  is  not  afPected.  LvttrelVs  case,  4  Bop.  86 ;  Thomas  v.  Thomas, 
2  C.  M.  &  B.  34 ;  Harvey  v.  Walters,  L.  B.,  8  C.  P.  162.  Where  the  land 
of  X.  is  divided  into  two  parts,  A.  and  B.,  by  a  strip  .of  land  taken  by  a 
railway  company  imder  compulsory  powers,  and  a  right  of  way  is 
reserved  from  A.  to  B.,  the  right  of  way  may  be  used  for  all  purposes  to 
which  X.  can  apply  the  land.  United  Land  Co.  v.  Gt.  E.  By.  Co.,  L.  B., 
10  Ch.  586.  See  Newcomen  v.  Cotdson,  1  Ch.  D.  133,  C.  A.,  and  Finch  v. 
Qt.  W.  By.  Co.,  5  Ex.  D.  254. 

Unity  of  possession  extinguishes  an  easement.  Clayton  v.  Corby,  2 
Q.  B.  813.  But  where  the  p^rty  has  different  estates  in  the  two  pieces  of 
land,  as  an  estate  in  fee  in  the  land  over  which,  and  a  term  of  years  in 
the  land  in  respect  of  which,  the  easement  exists,  the  easement  is  suspen- 
ded only,  and  not  extinguished.  Thomas  v.  Thomas,  supra ;  and  see  ante, 
p.  773.  So,  where  a  way  has  been  extinguished  by  unity  of  possession, 
a  grant  of  the  former  dominant  tenement,  together  with  all  ways,  &c., 
used  or  enjoyed  therewith,  will  revive  the  right  of  way.  James  v.  Plant, 
4  Ad.  &  E.  749,  Ex.  Ch. ;  Thomson  v.  Waterlow,  L.  B.,  6  Eq.  36,  41; 
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Langletf  y.  Hwmmondy  L.  £.,  3  Ex.  161,  168.  And  eyen  vliere  a  right  of 
way  had  neyer  preyiously  existed  as  such,  but  was  merely  a  user  of  one 
part  of  his  property  A.,  by  the  landowner  for  the  more  oonyenient  enjoy- 
ment of  the  remaining  part  B.,  the  general  words  in  the  erant  of  A.,  may 
pass  a  right  of  way  over  £.  Kay  y.  Oxley,  L.  B.,  10  Q.  S.  360 ;  explain- 
mg  TlwnnMon  y.  Waterhw,  Latigley  y.  Hammond,  and  WaU$  y.  Kelson, 
Btipra ;  accord,  Barkshtre  y.  Gtm66,  18  Ch.  D,  616 ;  Bayley  y.  Ot,  W.  -By. 
Co.,  26  Ch.  D.  434,  C.  A.,  and  Brown  y.  Alabaeter,  37  Ch.  D.  490.  See 
also  Thomas  y.  (hoen,  20  Q.  £.  D.  225,  C.  A. 

A  prescri^tiye  right,  onoe  acquired,  is  not  lost  by  any  8ubsec[U6nt  act, 
not  amountmg  to  a  surrender,  although  such  act  would,  previous  to  the 
acquisition  of  such  right,  have  rendered  the  user  precarious.  French 
Hoek,  Commissioners  o/y.  Hugo,  10  Ap.  Ca.  336,  P.  C.  (watercourse). 


AOnON  FOE  DISTURBANCE  OF  WATEEOOUESE. 

The  principal  allegations  in  the  statement  of  claim  are  usually,  1.  The 
possession  of  a  null,  water-meadow,  or  other  tenement  in  respect  of  which 
the  right  of  water  is  enjoyed ;  2.  The  right  to  the  water ;  3.  The  disturb- 
ance; 4.  The  damage. 

Proof  of  the  right  to  the  waier,']  The  right  to  the  use  of  water  flowing 
in  a  natural  stream  upon  the  surface  of  the  earth  belongs  of  right  to  the 
proprietors  of  the  adjoining  land,  and  is  not  enjoyed  by  virtue  of  acqui- 
escence, or  a  presumed  mmt.  Chasemore  v.  EichardSy  7  H.  L.  0.  349 ; 
Wood  v.  Waua,  3  Exch.  748,  775.  A  riparian  proprietor  has  a  right  to 
a  reasonable  use  of  the  water  for  his  domestic  purposes,  and  for  his  cattle* 
without  regard,  in  case  of  a  deficiency,  to  the  interests  of  proprietors 
lower  down  the  stream.  Miner  y.  Oilmour,  12  Moo.  P.  C.  156.  See 
EdUston  y.  Crossley,  18  L.  T.,  N.  S.  15;  Feb.  1868,  Wood,  V.-C. ;  WiUs 
<fe  Berks  Caned,  &c,  Co,  y.  Swindon  Waterworks  Co,,  L.  E.,  9  Ch.  461 ; 
L.  E.,  7  H.  L.  697,  and  Evnng  y.  Colquhoun,  2  Ap.  Ca.  839,  D.  P.  But, 
the  right  to  use  it  to  the  prejudice  of  any  proprietor  of  land  above  or 
below,  by  throwing  back,  diverting,  or  pollutmg  it,  is  a  right  for  whidi 
the  claimant  must  show  a  title  by  contract,  prescription,  or  otiier  adequate 
authority.  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  Embrey  v.  Owen,  6  Exch.  353  ; 
20  L.  J.,  Ex.  212.  A  riparian  owner  on  a  navig^able  tidal  river  has, 
subject  to  the  public  right  of  navigation,  the  same  rights  as  an  ordinary 
riparian  owner.  Lyon  v.  Fishmongers^  Co,,  1  Ap.  Ca.  662,  D.  P.  So  has 
an  owner  on  the  sea-shore.  Att,^Gen,  of  Straits  Settlements  v.  Wemyss, 
13  Ap.  Ca.  192,  P.  C.  The  provisions  of  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  which  apply  to  ways  or  watercourses,  have  been  already 
referred  to,  ante,  pp.  783, 784,  and  the  decisions  on  the  statute,  upon  righte 
of  way,  are  generally  also  applicable  to  rights  of  water.  The  ri^t  to  take 
water  from  a  well,  for  domestic  purposes,  is  an  easement,  and  not  &  profit 
a  prendre,  Bacey,  Ward,  4  E.  &  B.  702;  24  L.  J.,  Q,.  B.  153.  A  pre- 
carious licensee  of  the  use  of  the  water  of  a  stream,  can  perhaps  sue  a 
stran^r  for  fouhng  it,  if  he  have  notice  of  the  licence,  and  of  the 
injurious  effect  the  fouling  will  have  to  the  plaintiff.  Laing  y.  Whaley, 
3  fe  &  N.  675,  681;  27  L.  J.,  Ex.  422,  423,  Ex.  Ch.,  per  Crompton,  J. 

Where  a  riparian  owner.  A.,  grants  to  B.,  land  not  abutting  on  Ihe 
river,  together  with  the  right  to  take  water  from  the  river,  B.  acquires  no 
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vater  rights  except  as  against  A. ;  for  the  rights  of  the  occupier  of  the 
riyer  bank  cannot  be  severed  and  conveyed  in  gross.  Stockport  W. 
Work8  Co.  V.  Potter,  3  H.  &  0.  300 ;  Ormerod  v.  Todmorden  Joint  Stock 
Mill  Co.,  11  Q,.  B.  D.  155,  C.  A.  But,  if  the  stream  be  divided  so  that 
one  section  of  it  flows  by  an  artificial  goitre  through  land  A.,  then  the 
grantee  of  A.  becomes  a  riparian  owner,  and  has  sll  the  rights  of  such 
owner  in  respect  to  that  section  of  the  stream.  Nvttall  v.  Bracewell, 
L.  B.,  2  Ex.  1 ;  Holker  v.  Foritty  L.  E.,  8  Ex.  107 ;  Ex.  Ch.,  L.  E.,  10 
ibc  59.    A  grant  bj  the  higher  landowner  to  the  lower  landowner  *'  and 


As  to  the  construction  of  a  grant  of  a  '*  watercourse,"  see  Taylor  y.  Cor. 
of  S.  Helens,  6  Ch.  D.  264,  C.  A.  Where  the  c:rant  is  of  the  duct  through 
which  the  water  passes,  the  mntee  cannot  enlarge  the  duct.    S.  C. 

As  to  implied  mints  and  reservations  of  easements,  see  Nicholas  v. 
Chamberlain^  Cro.  Jac.  121 ;  Wardle  v.  Brocklehurst,  1  E.  &  E.  1058 ;  29 
L.  J.,  Q.  B.  145,  Ex.  Ch. ;  Worthinfftan  v.  Orinson,  2  E.  &  E.  618 ;  29 
L-  J.,  a  B.  116;  Folden  v.  Bastard,  L.  E.,  1  Q.  B.  156,  159;  Watte  v. 
Kelson,  L.  JL,  6  Ch.  166;  Suffield  v.  Broum,  4  D.  J.  &  S.  185 ;  33  L.  J., 
Ch.  249 ;  Kay  v.  Oxley,  L.  E.,  10  Q.  B.  360 ;  Barnes  v.  Loach,  4  Q.  B.  D. 
494;  and  Bayley  v.  Ot.  W.  By.  Co.,  26  Ch.  D.  434,  C.  A.  See  also  cases 
collected  ante,  pp.  773,  782.  The  case  of  Fyer  v.  Carter,  1  H.  &  N.  916 ; 
26  L.  J.,  Ex.  258,  has  at  length  been  expressly  overruled  by  Wheeldon  v. 
Burrows,  12  Ch.  D.  31,  C.  A. 

Such  rights  as  those  previously  mentioned  may  be  acquired,  though  the 
channel  for  the  water  be  wholly  artificial,  and  made  for  a  dinerent 
purpose ;  as  where  the  owners  of  a  brewery  had  enjoyed  the  use  of  water 
lasumg  for  20  years,  out  of  the  mouth  of  a  disused  adit,  made  to  drain 
mines,  it  was  held  that  the  mine  owners  could  not  afterwards  resume  the 
working  of  the  mine,  so  as  to  affect  the  water.  Mayor  v.  Chadwick,  11 
Ad.  &  £.  571.  If,  however,  the  adit  water  had  been  used  with  notice  of 
the  intention  to  resume  the  workings,  or  under  circumstances  from  which 
such  notice  must  necessarily  be  mferred,  or  if  tliere  had  been  a  local 
custom  to  resume  them  at  any  time,  it  seems  that  no  right  would  have 
been  thereby  gained.  In  the  above  case  natural  and  artificial  streams 
are  froated  as  undistinguishable  in  point  of  law,  so  far  as  respects  the 
acquisition  of  rights  over  them.  But,  in  Arkwright  v.  Gell,  5  M.  &  W. 
203,  and  Wood  y.  Waud,  3  Exch.  748,  it  was  held  that  artificial  streams 
came  under  a  different  rule,  and  that  long  enjoyment  would  not  give  a 
right  to  the  unobstructed  use  of  a  sough  or  stream,  obviously  made  for 
tomporarj  purposes,  as  to  drain  a  mine,  at  least  as  against  any  one 
daiming  under  the  makers ;  and  the  court  further  distinguished  pollution 
from  diversion,  holding  that  the  latter  might  be  lawful  in  cases  wnere  the 
fonner  was  not.  See  also  Hodgkinson  v.  Ennor,  4  B.  &  S.  229 ;  32  L.  J., 
Q.  B.  231,  post,  p.  794 ;  Mason  v.  Shrewsbury  <fe  Hereford  By.  Co.,  L.  E., 
6  Q.  B.  578.  So,  where  neighbouring^  land  is  benefited  by  the  water 
flowing  through  artificial  dr^ns,  made  By  a  farmer  for  drainm^  his  own 
land,  it  was  held  that  the  farmer,  for  the  purposes  of  cultivation,  might 
deepen  the  drain,  and  thereby  draw  off  the  water,  though  the  plaintiff  had 
enjoyed  it  for  50  years.  Greatrex  v.  Hayward,  8  Exch.  291 ;  22  L.  J., 
Ex.  137.  Accord.  Ofavedy.  Martyn,  post,  p.  794.  But  rights  can  be  gained 
to  water  flowing  through  an  artificial  cut,  though  such  cuts  are  not  to  be 
treated  as  being  necessarily  on  the  same  footing  as  natural  streams,  so  far 
as  regards  ordinary  riparian  rights.  Thus,  a  right  may  exist  by  user  to 
divert  water  from  a  stream  from  time  to  time  by  an  old  artificial  cut,  to 
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supply  cattle  with  water  wlien  required.  Beeston  y.  WeaU^  5  E.  &  B. 
986 ;  25  L.  J.,  Q.  B.  115.  And  an  artificial  watercourse  may  '*  have  been 
originally  made  under  such  circumstances,  and  have  been  so  used  as  to 
give  all  the  rights  that  the  riparian  proprietors  would  have  had,  had  it 
been  a  natural  stream.''  Sutdiffe  y.  Booth,  32  L.  J.,  Q.  £.  136,  139.  See 
also  Nuttall  v.  Bracewdl,  and  Holker  v.  Forittf  cited  ante,  p.  793,  and 
Bameshur  Singh  y.  Pattuk,  4  Ap.  Ca.  121,  P.  C.  In  Gavtd  y.  Martyn,  19 
0.  £.,  N.  S.  732 ;  34  L.  J.,  C.  1?.  353,  the  distinction  was  drawn  between 
an  artificial  watercourse  supplied  by  natural  springs  and  another  supplied 
by  water  brought  to  the  surface  by  mining  operations,  and  it  was  hcdd  tbe 
former  could,  while  the  latter  could  not,  be  the  subject  of  an  easement. 
See  also  Ivimey  y.  Stocker,  L.  E.,  1  Ch.  396. 

Where  a  natural  stream  is  partly  fed  by  surface  drainage,  as  hy  an 
oyerflow  of  ponds  formed  by  land  springs,  and  of  wells  and  watering- 

S laces  for  cattle  in  wet  seasons  (such  oyerflow  not  running  in  a  fixed  and 
efined  watercourse),  the  owner  of  a  mill  on  the  stream  cannot  sue  the 
landowner,  for  a  diyersion  or  stoppage  of  such  sources  of  supply.  Broad'' 
bent  y.  RamshotJiam,  11  Exch.  602 ;  25  L.  J.,  Ex.  115 ;  Bawatrony,  Taylor^ 
11  Exch.  369 ;  25  L.  J.,  Ex.  33.  But,  where  a  stream  flows  in  a  defined 
channel  from  a  spring  head,  a  diyersion  and  detention  of  the  water,  'by- 
pipes  and  tanks,  at  me  head  is  actionable.  Dudden  y.  Clvtton  Unxotz^  1 
M.  &  N.  627 ;  26  L.  J.,  Ex.  146.  So,  interference  with  a  stream  flowing' 
underground  in  a  definite  channel  or  tunnel  affords  a  right  of  actiou. 
Holker  y.  Poritty  ante,  p.  793.  Unseen  under^oimd  waters  arising  from 
percolation  through  the  ground  are  distinguishable  from  open  streams, 
and  the  doctrine  of  presumed  grants  is  inapplicable  to  them.  Hence,  a 
nullowner  cannot  complain  if  a  neighbouring  landowner  digs  a  deep  well 
in  his  land,  and  thereby  sensibly  diminishes  me  waters  of  the  mill-stream, 
and  the  latter  may  apply  or  distribute  the  waters  of  the  well  as  he  pleases. 
Chaaemorey.  Bichards,  2  H.  &  N.  168;  26  L.  J.,  Ex.  393;  7  H.  L.  G. 
349;  29  L.  J.,  Ex.  81 ;  oyerruling  Dickinson  y.  Gd,  Junction  Canal  Co.^  7 
Exdi.  282  ;  21  L.  J.,  Ex.  241.  But  ut  semhle,  if  the  well  be  dug  merely 
anitno  vicino  nocendi,  and  not  for  bond  fide  use,  the  obstruction  may  be- 
come actionable.  7  H.  L.  0.  388,  per  Ld.  Wensleydale.  See  also  Aetan 
y.  Blundell,  12  M.  &  W.  324 ;  Hammond  y.  Hall,  10  Sim.  551 ;  S.  Shields 
Waterworks  Co.  y.  Cookson,  15  L.  J.,  Ex.  315;  JR,  y.  Metropolitan  B.  of 
Works,  3  B.  &  S.  710 ;  32  L.  J.,  Q.  B.  105 ;  Ballaayrhish  Silver,  etc.  Co,  v. 
Harrison,  L.  B.,  5  P.  0.  49;  and  Popplewell  y.  Hodkinson,  L.  K.,  4  Ebc. 
248,  cited  ante,  p.  769.  But  where,  in  drawing  off  subterranean  water, 
the  defendant  also  draws  off  water  flowing  in  a  defined  surface  channel, 
he  is  liable  to  an  action.  Qd.  Jundion  Canal  Co,  y.  Shugar,  L.  B.,  6  Clx- 
483.  And,  to  discharge  muddy  water  (created  by  works  newly  erected  on 
the  defendant's  land)  through  imderground  passages,  into  the  plaintLfiPs 
pond,  is  a  good  cause  of  action.  Hodgkinson  y.  Ennor,  4  B.  &  S.  229;  32 
L.  J.,  Q.  B.  231.  So  does  the  pollution  of  unseen  percolating  waters, 
injuriously  affecting  the  plaintiff's  well.  Ballard  y.  Tomlinson,  29  Ch.  D. 
115,  C.  A. 

A  right  to  cast,  into  a  riyer  or  stream,  the  rubble  and  refuse  of  mine 
works  may  be  claimed  by  prescription,  and  therefore  by  stat.  2  &  3  Will.  4, 
o.  71 ;  or  it  may  exist  by  local  custom ;  and  it  seems  that  this  is  a  ^^«^'*^n 
of  a  "watercourse"  under  sect.  2  of  the  Act.  Carlyon  y.  Lowering ^  1 
H.  &N.  784;  26  L.  J.,  Ex.  251;  Wright  y.  Williams,  1  M.  &  W.  77. 
See  the  arguments  in  Murgairoyd  y.  Bohinson,  7  E.  &  B.  391 ;  26  L.  J., 
Q.  B.  233 ;  Bastard  y.  Smith,  2  M.  &  Hob.  129.  So,  a  right  to  discharge 
the  refuse  of  dyeworks  or  of  paper  mills.  Crossley,  <fcc.  y.  Lightou?ier^ 
li.  B.,  2  Ch.  478 ;  Baxendale  y.  M* Murray,  Id.  790.    As  to  the  abandon-^ 
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ment  of  such  a  right,  see  Croadey,  d:c.  y.  Lightowler,  ante,  p.  794.  So,  tlie 
light  to  haye  water  intercepted  is  within  sect.  2.  Mason  y.  Shrewsbury  db 
Hereford  By.  Co,,  L.  E..  6  Q,.  B.  578. 

Water  passing  from  the  opening  of  the  lock  of  a  canal,  is  not  a  water- 
oonrse  within  me  section.  Staffordshire  Canal  Co.  y.  Birmingham  Canal 
Co.,  L.  B.,  1  H.  L.  254. 

Proof  of  disiurhance  by  defendantJ]  If  the  defendant  take  water  out  of 
a  stream  running  through  his  land  to  the  pond  of  B.,  whereby  B.'s  pond 
is  not  so  full,  this  is  not  actionable,  unless  there  be  a  permanent  diyersion 
of  the  stream.  Smart  y.  Stisted,  Com.  Dig.  Action  for  Nuisance  (C); 
EmbreyT.  Owen,  6  Exch.  353;  20  L.  J.,  £z.  212.  But  any  abstraction 
or  detention  of  water,  so  as  to  produce  sensible  inconyenience,  is  action- 
able. Wood  y.  Waud,  3  Exch.  748.  And,  it  seems  that  diyersion  without 
actual  damage  is  actionable,  where  a  right,  injurious  to  the  plaintiffs 
right,  might  be  acquired  against  him  by  such  diyersion.  WUts  &  Berks 
Canal,  <fec.  Co.  y.  Swindon  Waterworks  Co.,  L.  B.,  7  H.  L.  697.  If  the 
defendant  haye  caused  the  water  to  be  foul,  there  is  a  damage  in  law, 
although  the  existence  of  other  causes  of  foulness,  occasioned  by  other 
riparian  landowners,  may  make  the  particular  damage  done  by  the  defen- 
dant undistinguishable.  Wood  y.  Waud,  supra.  Anj  user  by  a*  stranger 
which  ^nsibly  aftects  the  flow  of  the  water,  is  actionable ;  Ormerod  y. 
Todmorden  Joint  Stock  Mill  Co.,  11  Q.  B.  D.  155,  C.  A.;  but  not  other- 
wise. Ktnsit  y.  Ot.  E.  By.  Co.,  27  Ch.  D.  122,  C.  A.  As  to  the  mode  in 
which  water  may  be  diy^ted  and  remoyed  by  the  owners  of  adjoining 
mines,  see  Smith  y.  Kenrick,  7  C.  B.  515;  Baird  y.  Williamson,  15  C.  B., 
N.  S.  376 ;  33  L.  J.,  C.  P.  101 ;  cited  ante,  p.  750.  As  to  the  liability  of 
a  sanitary  authority  for  allowing  foul  matter  to  pass  through  their  sewers, 
into  the  plaintiffs  stream,  seeAtt.-Gen.  y.  Guardians  of  Dorking,  20  Ch.  D. 
595,  C.  A. ;  Charles  y.  Finchley  Local  Board,  23  Ch.  D.  767.  Where  A., 
by  pumping,  brings  unseen  underground  percolating  water,  polluted  by 
B.  mto  A.'8  well,  B.  is  liable  for  the  pollution  of  tne  well.  Ballard  y. 
Tomlinson,  29  Ch.  D.  115,  C.  A. 

A  riparian  owner  may  moor  a  floating  wharX  to  his  bank,  if  he  do  not 
obstruct  the  nayi^tion  of  tiie  riyer,  and  may  sue  for  damages  occasioned 
by  interference  with  the  flow  or  purity  of  tne  riyer.  Booth  y.  Batte,  15 
Ap.  Ca,  188,  P.  C. 

Damages — Injunction.']  Actual  damage  or  loss,  occasioned  by  the  dis- 
turbance or  pollution,  need  not  be  shown,  if  it  be  against  the  ri^t. 

1  Wms.  Saund.  346  6,(2);  Emhrey  y.  Owen,  6  Exch.  353;  20  L.  J.,  Ex. 
212;  Dickinson  Y.  Qd.  Junction  Canal  Co.,  7  Exch.  282;  21  L.  J.,  Ex. 
241 ;  N<yrtham  y.  Hurley,  1  E.  &  B.  665 ;  22  L.  J.,  Q.  B.  183 ;  Sampson  y. 
HoddinoU,  1  C.  B.,  N.  S.  590 ;  26  L.  J.,  C.  P  .148 ;  Harrop  y.  Hirst,  L.  R., 
4  Ex.  43 ;  CrossUy,  ike.  y.  Lightowler,  ante,  p.  794.  So,  if  a  riparian  owner 
encroach  on  the  alveus  of  the  stream,  the  owner  on  the  opposite  side  of 
the  stream  may  maintain  an  action  without  showing  special  damage; 
BUkett  y.  Morris,  L.  B.,  1  H.  L.  Sc.  47 ;  and  in  like  manner  an  encroach- 
ment made  on  a  tidal  riyer,  may  be  restrained  at  the  suit  of  the  Crown, 
without  showing  damage.  Att.-Oen.  y.  Lonsdale,  EL  of,  L.  B.,  7  Eq.  377 ; 
Id.  y.  Terry,  L.  B>,  9  Ch.  423.     See,  on  these  cases,  Ewina  y.  Colquhoun, 

2  Ap.  Ca,  839,  D.  P.  As  the  injury,  that  may  be  caused  bjr  pollution  of 
the  stream,  cannot  be  measured  by  damages,  an  injunction  is  usually  the 
proper  remedy.  Pennington  y.  Brins(m  Ball  Coal  Co.,  5  Ch.  D.  769.  But 
an  mj  unction  will  only  be  granted,  where  the  plaintiff  has  thereby  sus- 
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tained  substantial  injury  entitling  him  to  damages.    Elmhirst  y.  Spencer ^ 
2  Mac.  &  G.  45. 

Where  A.  is  entitled  to  the  flow  of  water  through  his  pipes,  laid  in  B.'s 
land,  B.  will  be  restrained  from,  so  building  thereon,  as  materially  to 
interfere  with  A.*s  access  to  the  pipes,  to  cleanse  and  repair  them.  Good- 
hart  V.  ffyett,  25  Ch.  D.  182. 

Defence, 

It  is  no  defence  that  the  stream  is  fouled  by  others  besides  the  defen- 
dant.    Crossley,  Ac.  v.  Lightowler,  ante,  p.  794. 

If  a  stranger  enter  the  defendant's  land,  and  wrongfully  obstruct  or 
diyert  a  watercourse  flowing  through  it,  the  defendant  is  not  liable  to  be 
sued  for  this  diversion,  if  it  be  made  against  his  will,  and  he  has  not 
subsequently  recognized  it ;  nor  is  the  defendant  bound  to  remove  the 
obstruction.     Sa^Lby  v.  Manchester  <k  Sheffield  By,  Co.,  L.  B.,  4  C.  P.  198. 

Denied  of  the  right,'}  This  traverse  does  not  put  in  issue  the  possession 
of  the  dominant  tenement  by  reason  whereof  the  right  is  claimed.  Dukes 
V.  Goatling,  1  N.  C.  588.  Interruptions  not  acquiesced  in  for  a  year  are 
evidence,  as  where  the  claimant  of  the  use  of  water  for  irrigation,  had 
drawn  it  off  from  the  defendant's  watercourse  for  20  years,  butnad  always 
been  resisted,  and  had  once  been  fined  and  paid  the  fine  on  a  conviction 
for  wilfully  taking  it,  the  conviction  was  held  admissible  to  prove  a  con- 
tentious enjoyment  throughout,  insufiident  to  gain  a  right  under  the 
statute.  Eaton  v.  Swansea  Watenvorka  Co.,  17  Q.  B.  267;  20  L.  J.,  Q.B. 
482.  Where  the  plaintiff  states  a  right  to  keep  water  flowing  to  a  mill, 
by  a  weir  of  a  certain  height,  the  defendant  may  under  a  special  defence 
show  a  grant  or  prescription  enabling  him  to  reduce  its  height.  Ward  v. 
Bobina,  15  M.  &  W.  237. 

Extinguishment  or  cesaer  of  the  Hght."]  A  right  to  water  is  not  destroyed 
by  a  partial  alteration  in  the  direction  of  the  stream  by  the  claimant ; 
Ball  V.  Swift,  4  N.  0.  381 ;  nor  by  an  interruption  occasioned  by  a  dry 
season;  Id.  384 ;  nor  by  an  alteration  in  the  machinery  of  the  mill  turned 
by  it,  if  not  prejudiciiJ.  to  others  entitled  to  the  same  water.  Saunders  v. 
Newman,  1  B.  &  A.  258.  Where  the  plaintiff  has,  by  oral  licence,  per- 
mitted the  defendant  to  erect  a  permanent  work  which  has  necessaiily 
lessened  the  supply  of  water,  he  cannot  afterwards  revoke  the  licence  or 
sue  for  the  injury.  Liggins  v.  Inge,  7  Bing.  682.  The  declaration  stated 
an  immemorial  right  to  a  flow  of  water,  out  of  the  defendant's  well,  for 
supplying  three  ponds  in  three  closes  of  the  plaintiff :  the  plea  travOTsed 
the  right ;  it  app«su*ed  that  30  years  ^;o  the  plaintiff  haa  diverted  the 
flow  of  water  from  an  ancient  pond  in  one  of  tne  closes,  and  had  carried 
it  into  three  other  ponds,  and  discontinued  the  use  of  the  old  pond,  which 
had  since  become  filled  with  rubbish  :  held,  that  he  had  not  thereby  lost 
his  old  right,  but  might  recover  for  such  a  diversion  of  the  water,  as  pre- 
vented it  from  flowing  out  of  the  well  into  the  old  pond ;  and  this,  although 
the  case  opened  and  attempted  to  be  proved  at  the  trial  was  that  of  aright 
to  the  supply  of  the  three  new  ponds.  And  per  cur.  ib,,  if  the  claim  had 
been  under  the  Prescription  Act,  the  right  would  have  been  equally 
unaffected  by  the  substitution  of  the  new  mode  of  distributing  the 
overflow  from  the  welL  Hale  v.  Oldroyd,  14  M.  &  W.  789.  See  further, 
ante,  pp.  790  et  acq. 
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ACnON  FOE  DISTUEBANCE  OP  PEW. 

This  action  is  now  rarely  lMX>ueht. 

The  statement  of  daim  states  tne  possession  of  a  messuage ;  the  right 
by  reason  thereof  to  nse  a  pew  in  the  parish  church  during  service ;  and 
the  disturbance  of  the  right  by  the  defendant. 

Proof  of  the  right  to  a  pew,']  The  freehold  of  the  church,  is  in  the 
per9ona  ecdeticB,  whether  rector  or  yicar.  Com.  Dig.  Ecdes.  Persons  (C.  9), 
(G.  14).  Hence  the  right  of  others  to  occupy  seate  in  it  is  in  the  nature 
of  an  easement,  and  is  usually  claimed  by  prescription  or  faculty.  A  pew 
in  the  chancel  may  leeaUy  belong  to  a  person  in  respect  of  the  ownership 
of  a  house,  or  may  belonjgf  to  a  lay  rector,  but  a  pew  in  the  body  of  the 
church  can  only  be  acqu^ed  by  wtue  of  a  faculty,  or  by  virtue  of  imme- 
morial possession,  i.  e.,  by  prescription,  which  is  founded  on  the  notion  of 
there  having  orip;inally  been  a  faculty.  Parker  v.  Leach,  L.  E.,  1  P.  0. 
312,  327.  j^e  right  to  a  pew  must,  except  in  the  case  of  the  rector  or 
vicar,  be  annexed  to  a  paiticular  messuage  or  dwelling-house,  and  not  to 
land.  Co.  Litt.  121  b,  122  a.  Mere  use  of  a  pew,  however  long,  if 
unoonnected  with  a  particular  house,  is  not  sufficient  evidence  of  a  right. 
Stocks  V.  Booth,  1  T.  E.  428 ;  Mainvmring  v.  Oiks,  6  B.  &  A.  356.  Nor 
can  the  right  be  severed  from  the  house  and  claimed  in  gross.  Pettman 
V.  BHdaes,  1  Phill.  325 ;  and  see  Clifford  v.  Wicks,  1  B.  &  A.  498.  And 
even  where  the  occupiers  of  a  certain  house  have  used  a  pew  for  many 

Sars,  the  jury  are  not  hound  to  presume  a  faculty ;  Morgan  v.  Curtis,  3 
.  &  Ey.  389;  but  they  will  be  justified  in  presuming  one;  and  long 
possession,  without  proof  of  the  actual  origin  of  it,  will  be  evidence  of  a 
prescriptive  right  as  against  a  wrongdoer.  Griffith  v.  Matthews,  5  T.  E. 
296 ;  Bogers  v.  Brooks,  1  T.  E.  431,  n.  Eepairs  done  to  the  pew'  by  the 
owner  of  the  house  are  evidence  of  a  prescriptive  annexation  to  the  house; 
but  as  against  stian^rs,  such  proof  is  not  indispensable ;  for  it  may  have 
required  none  within  living  memory.  Kenride  v.  Taylor,  1  Wils.  326; 
Churton  v.  Frewen,  L.  E.,  2  Eq.  634.  See  Crisp  v.  Martin,  2  P.  D.  15. 
And  long  exclusive  possession,  and  repairs  done  by  the  occupier,  are  evi- 
dence, even  against  the  parson  and  churchwardens,  of  a  faculty,  although 
the  origin  of  the  possession  gave  no  right.  Halliday  v.  Phillips,  23 
Q.  B.  D.  48,  C.  A.;  affirm,  ml).  P.,  March  2(>th,  1891.  The  right  may 
be  apportioned  by  the  subdivision  of  the  house,  and  the  occupier  of  the 
apportioned  part  of  the  pew  may  then  sue  for  disturbance.  Harris  v. 
Drtwe,  2  B.  &  Ad.  164. 

There  may  be  a  legal  prescriptive  right  to  a  j>ew  in  the  body  of  a 
church  enjoyed  in  respect  of  a  house  out  of  the  parish;  for  the  parochial 
limits  may  have  been  contracted  or  varied  within  time  of  memory. 
LousUy  V.  Hayward,  1  Y.  &  J.  583;  but  see  Byerley  v.  Windus,  5  B.  &  C. 
1.  and  the  law,  generally,  as  to  seats  in  churcnes,  in  Walter  v.  Gunner,  1 
Hagff.  Consist.  Kep.  317. 

vVnere  the  right  is  enjo^red  only  imder  the  usual  allotment  of  seats  by 
the  churchwardens,  no  action  lies  at  common  law  for  mere  disturbance  of 
the  seat.    Mainwaring  v.  CHles,  supra. 

Where  some  attached  chapel  or  aisle  belongs  to  a  parishioner  or  stranger 
as  his  private  freehold  (as  may  happen.  Fuller  v.  Lane,  2  Add.  433 ;  HalVs 
case,  cited  2  Bulst.  240;  Gibs.  Cod.  221 ;  Chapman  v.  Janes,  L.  E.,  4  Ex. 
273;  Norfolk,  Duke  ofy,  Arbuthnot,  4  C.  P.  D.  290;  5  C.  P.  D.  390,  C.  A.), 
the  remedy  is  by  action  of  trespass.  See  S.  C.  and  Action  for  trespass  to 
land — Evidence  of  possession,  post,  p.  928.    In  such  a  case  the  chapel  cannot 
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be  held  as  appendant  or  appurtenant  to  a  house  or  land.  Chapman  y. 
•AwMw,  L.  B.,  4  Ex.  281. 

The  freehold  of  pews  in  a  church,  built  under  a  private  Act,  is  not  con- 
ferred on  the  owners  of  the  pews  unless  there  are  express  words  in  the  Act 
to  that  effect,  otherwise  they  take  a  mere  easement.  Brumfitt  v.  Boberts, 
L.  E.,  5  C.  P.  224 ;  Oreenway  v.  Hockin,  Id.  235. 

It  seems  that  the  Prescription  Act,  2  &  3  WilL  4,  c.  71,  does  not  apply 
to  pews.     See  Crt«p  v.  Martin,  ante,  p.  797. 

It  must  be  borne  in  mind  that  the  cases  above  cited  refer  to  pews  in 
parish  churches  built  before  the  year  1818.  Seats  and  pews  in  churches 
built  after  that  year  are  let  and  assigned  according  to  uie  provisions  of 
58  Geo.  3,  c  45,  ss.  75,  76;  3  Geo.  4,  c.  72,  ss.  23—25;  1  &  2  Will.  4, 
c.  38,  88.  4,  21,  22;  14  &  15  Yict.  c.  97,  s.  1 ;  and  19  &  20  Yict.  c.  104, 
ss.  5 — 8. 


ACTION  FOE  INFEINGEMENT  OF  COPYEIGHT. 

It  is  uncertain  whether  at  common  law  there  was  copyright  in  any  work 
of  literature  after  publication ;  see  Jefferys  v.  Boosey,  4  H.  L.  0.  815 ;  24 
L.  J.,  Ex.  81;  Reade  v.  Conquest,  9  C.  B.,  N.  S.  755;  30  L.  J.,  C.  P.  209; 
but  it  is  settled  that,  since  the  statutes  conferring  or  regulating  sudi 
copyright,  the  exclusive  right  of  reproducing  literary  or  artistic  wo»s  has 
depended  entirely  on  those  statutes.    S.CC. 

But  the  wrongful  publication  by  the  defendant  of  the  plaintiff's  unpuh^ 
lished  manuscript  or  works  of  art  affords  ground  of  action  f^ainst  the 
wrong-doer.  Albert^  Prince  v.  Strange,  1  Mac.  &  G.  25;  18  L.  J.,  CL 
120;  Turner  v.  Bohin^on,  10  Ir.  Ch.  B.  121,  510.  Thus,  where  a  picture 
has  been  entrusted  by  the  owner,  A.,  to  the  defendant,  to  make  certain 
copies  for  A.,  he  will  be  restrained  from  making  other  copies  for  himself. 
Tuck  V.  Friester,  19  Q.  B.  D.  629.  See  also  Mavall  v.  Higbey,  1  H.  &  C. 
148 ;  31  L.  J.,  Ex.  329.  So,  a  photographer  who  has  taken  a  negative 
likeness  of  a  person  for  reward,  will  l>e  restrained  from  selling  or  exhi- 
biting prints  thereof.  Pollard  v.  Photographic  Co.,  40  Ch.  D.  345.  As  to 
what  constitutes  such  publication  as  will  deprive  a  proprietor  of  this  right, 
see  Turner  v.  Bohin&on,  supra. 

There  have  been  numerous  Acts  of  Parliament  passed  conferring  copy- 
right on  literary  and  artistic  productions  of  various  kinds,  and  these  Ads 
are  arranged  below  according  to  the  class  of  subject  to  which  they  relate. 


Copyright  in  Boohs,  Music,  Ac. 

The  Act  now  in  force  regulating  the  copyright  in  books,  music,  &c,  is 
the  Copyright  Act,  1842  (5  &  6  Vict.  c.  45],  jessed  July  1st,  1842. 

By  uie  stat.  8  Anne,  c.  21  (c.  19,  Buff.),  s.  1,  the  exclusive  right  of 
printing  any  book  was  given  to  the  author  and  his  assigns,  for  the  term 
of  14  years,  and  no  longer,  from  the  day  of  first  publishing  the  same; 
and  by  sect.  11,  after  the  expiration  of  the  said  term  of  14  years  the  right 
returned  to  the  author,  if  he  were  then  living,  for  another  term  of  14 
years.  This  Act  was  repealed  by  5  &  6  Yict.  c.  45,  s.  1,  but  is  still  some- 
times of  importance,  with  reference  to  the  question,  whether  copyright 
was  subsifiting  in  a  book,  when  the  latter  Act  passed. 


Stat.  5  c£;  6  Vid.  c.  45.  799 

The  prorvisions  of  5  &  6  Yict.  c.  45,  are  as  follows : — 

By  tne  interpretation  clause  (sect.  2),  it  is  enacted  that,  for  the  purposes 
of  the  Act,  the  word 

*'  Book  means  and  includes  eyerj  volume,  part  or  division  of  a  volume, 
pamphlet,  sheet  of  letterpress,  sheet  of  music,  map,  chart,  or  plan  sepa- 
rately published." 

Dramatic  piece  means  and  includes  *' every  tragedy,  comedy,  play, 
opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertainment. 

Copyright  means  *'the  sole  and  exclusive  liberty  of  printing  or  other- 
wise multiplying  copies  of  any  subject  to  which  the  said  word  is  herein 
applied." 

Fersonal  representative  means  and  includes  ''every  executor,  adminis- 
trator, and  next  of  kin  entitled  to  administration." 

Amgns  means  and  includes  **  every  person  in  whom  the  interest  of  an 
author  in  copyright  shall  be  vested,  whether  derived  from  such  author 
hefore  or  after  the  publication  of  any  book,  and  whether  acquired  by  sale, 
gift,  bequest,  or  by  operation  of  law  or  otherwise." 

British  dominions  means  and  includes ''  all  parts  of  the  United  Kingdom 
of  Grreat  Britain  and  Ireland,  the  Islands  of  Jersey  and  Guernsey,  all 
parts  of  the  East  and  West  Indies,  and  all  the  colonies,  settlements,  and 
possessions  of  the  Grown,  which  now  are,  or  hereafter  may  be  acquired." 

By  sect.  3,  '*  the  copyright  in  every  book  which  shall,  after  the  passing 
of  this  Act,  be  published  m  the  lifetime  of  its  author,  shall  endure  for  the 
natural  life  of  such  author,  and  for  the  further  term  of  7  years,  commenc- 
ing at  the  time  of  his  death,  and  shall  be  the  property  of  such  author,  and 
his  assigns :  provided  always,  that  if  the  said  term  of  7  years  shall  expire 
before  the  end  of  42  years  £rom  the  first  publication  of  such  book,  the 
copyright  shaU,  in  that  case,  endure  for  such  period  of  42  years ;  and  that 
the  copyright  in  every  book  which  shall  be  published,  aiter  the  death  of 
its  author,  shall  endure  for  the  term  of  42  years,  from  the  first  publication 
thereof,  and  shall  be  the  property  of  the  proprietor  of  the  author's  manu- 
script, from  which  such  book  shall  be  first  published,  and  his  assigns." 

Sect.  4  relates  to  books  published  before  the  passing  of  the  Act  and  in 
which  copyright  then  subsisted.  It  extends  to  the  then  owner  of  the 
copyright,  the  right  for  the  periods  provided  by  sect.  3 ;  but  where  the 
copyright  then  belonged  to  a  person,  who  had  acquired  it,  for  other  con- 
sideiation,  than  that  of  natural  love  and  affection,  the  copyright  is  not  to 
be  extended,  unless  the  author  of  the  book  or  his  personal  representative 
and  the  proprietor  of  the  copyright,  before  the  expiration  of  the  term, 
consent  to  accept  the  benefits  of  the  Act,  and  make  a  minute  of  such 
consent  in  the  form  given  in  the  schedule  to  the  Act  in  the  registry  book 
directed  by  the  Act  (sect.  11,  infra)  to  be  kept,  in  which  case  the  copy- 
right endures  for  the  full  terms  mentioned  in  sect.  3,  and  is  the  property 
of  the  person  in  the  minute  mentioned. 

Sect.  11  enacts,  "that  a  book  of  registry,  wherein  may  be  registered, 
as  hereinafter  enacted,  the  proprietorship  in  the  copyright  of  books,  and 
assignments  thereof,  and  m  oramatic  and  musical  pieces,  whether  in 
manuscript  or  otherwise,  and  licences  alFecting  such  copyright,  shall  be 
kept  at  tne  hall  of  the  Stationers'  Company,  by  the  officer  appointed  by 
the  said  company  for  the  purposes  of  this  Act,"  who  shall  *'  give  a  copy 
of  any  entry  in  such  book,  certified  under  his  hand,  and  impressed  witn 
the  stamp  of  the  said  company,  to  be  provided  by  them  for  that  purpose, 
and  whidi  they  are  hereby  required  to  provide;"  ''and  such  copies  so 
certified  and  impressed  shall  be  received  in  evidence  in  all  courts,  and  in 
all  sommary  proceedings,  and  shall  be  mrimd  fade  proof  of  the  proprie- 
tordiip  or  assignment  of  copyright  or  licence  as  thereia  expressed,  but 
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subject  to  be  rebutted  by  other  evidence,  and  in  the  case  of  dramatic  or 
musical  pieces,  shall  he  primd  facie  proof  of  the  right  of  representation  or 
performance,  subject  to  oe  rebutted  as  aforesaid." 

Sect.  13  enacts,  **  that  after  the  passing  of  this  Act  it  shall  be  lawful 
for  the  proprietor  of  copyright  in  any  book  heretofore  published,  or  in 
any  booK  hereafter  to  be  published,  to  make  entiy  in  the  registry  book  of 
the  Stationers'  Company  of  the  title  of  such  book,  the  time  of  the  first 
publication  thereof,  the  name  and  place  of  abode  of  the  publisher  thereof, 
and  the  name  and  place  of  abode  of  the  proprietor  of  the  coj^ynght  of  the 
said  book,  or  of  any  portion  of  such  copyright,  in  the  form  in  that  behalf 
given  in  the  schedule  to  this  Act  annexed,  upon  payment  of  the  sum  of 
5s,,  to  the  officer  of  the  said  company;  and  that  it  shall  be  lawful  for 
every  such  registered  proprietor  to  assign  his  interest,  or  any  portion  of 
his  interest  therein,  by  making  entrv  in  the  said  book  of  re^stiy  of  such 
assignment,  and  of  the  name  and  place  of  abode  of  the  assignee  tiiiereof, 
in  the  form  given  in  that  behalf  in  the  said  schedule,  on  payment  of  the 
like  sum ;  and  such  assignment  so  entered  shall  be  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  without  being  subject  to  any  stamp  or 
duty,  and  shall  be  of  the  same  force  and  effect  as  if  sudi  assignment  bad 
been  made  by  deed." 

Sect.  14  enables  parties  aggrieved  by  any  entry  in  the  registry  book  to 
apnly  to  one  of  the  superior  courts  of  common  law  in  term  tmie,  or  a 
judge  thereof  in  vacation,  to  expunge  or  vary  such  entry,  and  the  court 
or  judge  may  expunge,  vary  or  confirm  the  same. 

Sect.  15  enacts,  '*  that  if  any  person  shall,  in  any  part  of  the  British 
dominions,  after  the  pas^g  of  this  Act,  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there  shall  be  subsisting 
copvright,  without  the  consent  in  writing  of  the  proprietor  thereof,  or 
shall  import  for  sale  or  hire  any  such  book  so  having  been  unlawfully 
printed  from,  parts  beyond  the  sea,  or,  knowing  such  oook  to  have  been 
so  unlawfully  printed  or  imported,  shall  sell,  publish,  or  expose  to  sale 
or  hire,  or  cause  to  be  sold,  published  or  exposed  to  sale  or  hire,  or  shall 
have  in  his  possession,  for  sale  or  hire,  any  such  book  so  unlawfully 
printed  or  imported,  without  such  consent  as  aforesaid,  such  offender 
shall  be  liable  to  a  special  action  on  the  case,  at  the  suit  of  the  proprietor 
of  such  copvright,  to  be  brought  in  any  court  of  record,  in  that  part  of 
the  British  dominions  in  which  the  offence  shall  be  committed." 

Sect.  16  enacts,  *'that  after  the  passing  of  this  Act,  in  any  action 
bfought  within  the  British  dominions  against  any  person  for  printing 
any  such  book  for  sale,  hire  or  exportation,  or  n>r  importing,  selling, 
publishing,  or  exposing  to  sale  or  hire,  or  causing  to  be  imported,  sold, 
published,  or  exposed  to  sale  or  hire,  an^  such  book,  the  defendant,  on 
pleading  thereto,  shall  give  to  the  plaintiff  a  notice. in  writing  of  anv 
objections  on  which  he  means  to  rely  on  the  trial  of  siich  action ;  and  if 
the  nature  of  his  defence  be,  that  the  plaintiff  in  such  an  action  was  not 
the  author  or  first  publisher  of  the  book,  in  which  he  shall,  by  such 
action,  claim  copyrignt,  or  is  not  the  proprietor  of  the  copyright  tnerein, 
or  tiiat  some  other  person  than  the  plaintiff  was  the  author  or  first 
publi^er  of  such  book,  or  is  the  proprietor  of  the  copyright  therein,  then 
the  defendant  shall  specify  in  such  notice  the  name  of  the  person  who  he 
alleges  to  have  been  the  author  or  first  publisher  of  such  book,  or  the 
proprietor  of  the  copyright  therein,  together  with  the  titie  of  such  book, 
and  the  time  when  and  the  place  where  such  book  was  first  published, 
otherwise  the  defendant  in  such  action  shall  not  at  the  trial  or  hearing  of 
such  action  be  allowed  to  give  any  evidence  that  the  plaintiff  in  such 
action  was  not  the  author  or  first  publisher  of  the  book  in  which  he  claims 
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SQch  oopyiight  as  aforesaid,  or  that  lie  was  not  the  proprietor  of  the  copy- 
ik^ht  therem ;  and  at  such  trial  or  hearing  no  other  objection  shall  oe 
auowed  to  be  made  on  behalf  of  such  defendant  than  the  objection  stated 
in  such  notice,  or  that  any  other  person  was  the  author  or  first  publisher 
of  such  book,  or  the  ]>roprietor  of  the  copjrright  therein,  than  the  person 
specified  in  such  notice,  or  give  in  evidence  in  support  of  his  defence 
any  other  book  than  one  substantially  corresponding  in  title,  time  and 
place  of  publication  with  the  title,  time  and  place  specified  in  such 
notice." 

Sect.  17  enacts,  "  that  after  the  passing  of  this  Act  it  shall  not  be  lawful 
for  an^  person,  not  being  the  proprietor  of  the  copyright,  or  some  person 
authorized  by  him,  to  import  into  any  part  of  tne  United  Kingdom,  or 
into  any  other  part  of  the  i3riti8h  dominions,  for  sale  or  hire  any  printed 
book,  mrst  composed  or  wiitten  or  printed  and  published  in  any  part  of 
the  said  United  Kingdom,  wherein  there  shall  be  copyright,  and  reprinted 
in  any  country  or  place  whatsoeyer  out  of  the  British  dominions ;  and  if 
any  person,  not  being  such  proprietor  or  person  authorized  as  aforesaid, 
shall  import  or  bring,  or  cause  to  be  imported  or  brought,  for  sale  or  hire, 
any  such  printed  book  into  any  part  of  the  British  dominions,  contrary  to 
the  true  intent  and  meaning  of  tnis  Act,  or  shall  knowingly  sell,  publish, 
or  expose  to  Bale  or  let  to  hire,  or  haye  in  his  possession,  for  sale  or  hire, 
any  such  book,  then  eyery  such  book  shall  be  forfeited,  and  shall  be 
seized  by  any  officer  of  customs  or  excise,  and  the  same  shaU  be  destroyed 
by  such  officer ;  and  eyery  person  so  offending  "  shall  on  summary  con- 
Tiction  be  liable  to  a  penalty. 

By  sect.  18,  when  the  proprietor,  projector,  publisher,  or  conductor  of 
any  encjdopsedia,  review,  magazine,  periodical  work,  or  work  published 
in  a  series  of  books  or  parts,  or  any  book  whatsoever,  has  employed  per- 
sons to  compose  the  same  on  the  terms  that  the  copyright  shall  Iselong  to 
the  proprietor,  &c.,  and  be  paid  for  by  him,  then  the  copyright  in  the 
work,  so  composed  and  paid  for,  shall  vest  in  him  as  fully  and  for  the 
same  term  as  copyright  is  vested  by  the  Act  in  the  author  of  a  book ; 
but  in  the  case  of  essays,  articles,  or  portions  forming  part  of,  and  first 
published  in  reviews,  magazines,  and  other  periodical  works  of  the  like 
nature,  after  the  term  of  28  ^ears  from  the  nrst  publication  thereof,  the 
right  of  publishing  the  same  in  a  separate  form  shall  revert  to  the  author 
lor  the  remainder  of  the  term  given  dv  the  Act ;  and  during  the  said  term 
of  28  years  the  proprietor,  &c.,  shall  not  publish  any  such  essay,  &c., 
separately,  without  tne  consent  of  the  author  or  his  assigns.  The  section 
is  not  to  affect  any  reservation  the  author  may  have  maae  to  publish  his 
composition  in  a  separate  form,  and  he  is  then  entitled  to  the  copyright 
of  such  composition  in  a  separate  form,  without  prejudice  to  the  rights  of 
the  proprietor,  &c. 

Sect.  19  enables  the  proprietor  of  the  copyright  in  any  encyclopaedia, 
review,  magazine,  periomcal  work,  or  other  work  published  in  a  sei-ies  of 
books  or  parts,  to  ootain  all  the  benefits  of  the  registration  under  the  Act, 
by  entering  in  the  said  book  of  registry  the  title  of  the  encyclopeedia,  &o., 
and  the  time  of  publication  of  the  first  volume,  number,  or  part  thereof, 
or  of  the  first  number  or  volume  published  after  the  passing  of  the  Act, 
where  published  before,  and  the  name  and  place  of  abode  of  the  proprietor 
thereoi,  and  of  the  publisher  thereof  when  the  publisher  is  not  the  pro- 
prietor. 

By  sect.  23  it  is  enacted,  *'  that  all  copies  of  any  book  wherein  there 
shall  be  copyright,  and  of  which  entry  snail  have  been  made  in  the  said 
rcjglistry  book,  and  which  shall  have  oeen  unlawfully  printed  or  imported 
without  the  consent  of  the  registered  proprietor  of  such  copyright,  in 
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writing  Tmder  hiB  hand  first  obtained,  shall  be  deemed  to  be  the  property 
of  the  proprietor  of  such  oopyrieht,  and  who  shall  be  registered  as  sach, 
and  such  registered  proprietor  wall,  after  demand  thereof  in  writing,  be 
entitled  to  sue  for  and  recover  the  same,  or  damages  for  the  detention 
thereof,  in  an  action  of  detinue,  from  any  party  who  shall  detain  the 
same,  or  to  sue  for  and  recover  damages  for  the  conversion  thereof  in  an 
action  of  trover." 

By  sect.  24  it  is  enacted,  *'  that  no  proprietor  of  copyright  in  any  book 
which  shall  be  first  published  after  the  passing  of  this  Act  shall  maintain 
any  action  or  suit,  at  law  or  in  equity,  or  any  summarv  proceeding,  in 
respect  of  any  infringement  of  such  copyright,  unless  he  shall,  b^ore 
commencing  such  action,  suit,  or  proceeding,  have  caused  an  entry  to  be 
made,  in  the  book  of  registry  of  the  Stationers*  Company,  of  such  book, 
pursuant  to  this  Act :  provided  always,  that  the  omission  to  make  such 
entry  shall  not  affect  the  copyright  in  any  book,  but  only  the  right  to  soe 
or  proceed  in  respect  of  the  infringement  thereof  as  aforesaid :  provided 
also,  that  nothing  nerein  contained  shall  prejudice  the  remedies  which  the 
proprietor  of  the  sole  liberty  of  representmg  any  dramatic  piece  shall 
have  by  virtue  of  the  Act"  3  &  4  Will.  4,  c.  15,  pasty  p.  810,  '*to  amend 
the  laws  relating  to  dramatic  literary  property,  or  of  this  Act,  although 
no  entry  shall  be  made  in  the  book  of  registry  aforesaid." 

By  sect.  25,  copyright  is  personal  property,  and  transmissible  as 
such. 

By  sect.  26,  it  is  enacted,  '*  that  if  any  action  or  suit  shall  be  commenced 
or  brought  against  any  person  or  persons  whomsoever  for  doing  or  causing 
to  be  done  anything  in  pursuance  of  this  Act,  the  defendant  or  defendants 
in  such  action  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence";  ....  *'and  that  all  actions,  suits,  bills,  indictments,  or  in- 
formations, for  any  offence  that  shall  be  committed  against  this  Act 
shall  be  brought,  sued,  and  commenced  within  12  calendar  months  next 
after  such  offence  committed,  or  else  the  same  shall  be  void  and  of  none 
effect." 

By  sect.  29,  the  Act  is  to  extend  to  the  United  Kingdom  and  to  eveiy 
part  of  the  British  dominions. 

By  sect.  27,  the  rights  of  the  universities,  &c.,  in  any  copyrights  then 
or  thereafter  to  be  vested  in  them  are  saved,  **  anything  to  the  contrary 
herein  contained  notwithstanding."  This  proviso  is  important,  as  sect.  1 
in  general  terms  repeals  41  Geo.  3,  c.  107,  on  which  some  of  these  rights 
depend ;  vide  infra.  These  rights  are  shortly  as  follows :  stat.  15  Geo.  3, 
c.  53,  gave  to  the  two  English  xmiversities,  and  the  colleges  within  the 
same,  the  four  Scotch  universities,  and  the  colleges  of  Eton,  Westminster, 
and  Winchester,  the  perpetual  exclusive  right  at  their  respective  presses 
to  print  books  (not  previously  published  or  assigned),  bequeathed  or  given 
to  them ;  and  by  41  Geo.  3,  c.  107,  s.  3,  this  same  privilege  was  given  to 
Trinity  College,  Dublin.  The  Acts  require  that  the  copyright  should  be 
re^stored  at  Stationers*  Hall  within  two  months  of  the  bequest  or  gift 
bemg  known. 

Proprietorship  of  copyright."]  The  copyright  in  books  published  in  this 
country  now  depends  entirely  on  the  stat.  5  &  6  Vict.  c.  45,  vide  ante, 
p.  798.  The  word  **book"  m  sect.  2,  ante,  p.  799,  has  been  held  to 
include  the  wood  engravings  as  well  as  the  letter-press;  Bogue  v. 
HotJston,  5  De  G.  &  8m.  267;  21  L.  J.,  Ch.  470;  even  although  the 
letterpress  is  not  entitled  to  copyright;  Maple  v.  Junior  Army  and  Navy 
Store'*,  21  Ch.  D.  369,  C.  A.;  and  although  the  book  contain  prints  only; 
Id.,  378.  per  Jessel,  M.  B. ;  and  that  in  such  cases  it  is  not  necessaiy 
that  these   should  conform   to  the  requirements  of  8  Geo.  2,  c  13, 
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poti^  p.  816.  S.  C;  Bogw  y.  Houl$ton,  ante,  p.  802.  There  is,  how- 
ever, great  difBkmlty  in  reooncilinar  these  decisions  with  the  langua^ 
of  the  statutes.  An  album  for  nolding  photographs  with  pictorial 
borders  containing  yiews  and  short  descriptions  thereof  is  not  a  **  book" 
within  sect.  2.  Schcve  y.  Schmincke,  33  Ch.  D.  546.  Copyright  can 
only  exist  in  original  work,  therefore  there  can  be  none  in  the  title  of 
a  book  consisting  of  a  hackneyed  phrase,  e.g.,  **  Splendid  Misery."  Dicks 
r.  Totes,  18  Ch.  ID.  76, 0.  A.  Ijiere  may  be  copyright  in  the  new  corrections 
and  additions,  of  an  old  work  in  which  there  is  no  copyright.  Cary  y. 
Longman,  1  East,  358.  So,  in  part  of  a  work,  the  rest  not  being  entitled 
to  copyright,  by  reason  of  its  haying  been  preyiously  published  abroad  by 
the  author,  a  foreigner;  Low  y.  Ward,  It.  E.,  6  £q.  415;  as  to  joint 
authorship,  see  Levy  y.  Butley,  L.  B.,  6  C.  P.  523,  post,  p.  813. 

A  person,  G.,  who  employs  W.  to  compile  a  book  for  him,  for  reward, 
has  been  held  to  haye  the  copyright  in  the  book.  Orace  y.  Newman,  L.  B., 
19  £a.  623.  It  would  seem,  howeyer,  that  the  copyright  was  in  W.,  and 
would  not  pass  to  G.  without  a  yalid  assignment.  See  Eaton  y.  Lake,  20 
Q.  B.  D.  378,  383,  C.  A.,  poet,  p.  813. 

An  sCTeement  by  the  author,  A.,  with  publishers  B.  &  C,  to  print  and 
publish  nis  book  at  the  risk  of  B.  &  C. ,  A.  to  receiye  half  the  profits  resulting 
from  the  publication,  is  personal  with  B.  &  C,  and  cannot  be  assigned  by 
them  without  A.'s  consent.     Hole  y.  Bradbury,  12  Ch.  D.  886. 

There  may  be  copyright  in  a  descriptiye  catalogue  of  articles  for  sale. 
Rotten  y.  Arthur,  1  H.  &  M.  603 ;  32  L.  J.,  Ch.  771.  So,  in  an  illustrated 
catalogue.     Maple  y.  Junior  Army  and  Navy  Stores,  ante,  p.  802. 

In  order  to  ^ye  the  proprietor  of  a  periodical,  copyright  in  articles 
composed  for  him  by  others,  and  paid  lor  by  him,  it  is  not  necessary 
under  sect.  18,  ante,  p.  801,  tiiat  there  should  be  an  express  contract  that 
he  should  haye  the  property  in  the  copyright.  Thus,  where  the  proprie- 
tors of  a  periodical,  oontaimn^  law  reports,  agreed  to  pay  the  reporters  so 
much  per  sheet,  and  no  mention  was  made  as  to  the  proprietorsnip  of  the 
copyright,  it  was  held  that  the  copyright  was  the  property  of  the  proprie- 
tors of  the  periodical.  Sweet  y.  Benning,  16  C.  JB.  459 ;  24  L.  i.,  C.  P. 
175.  This  case  was  not  cited  in  Walter  y.  Howe,  17  Ch.  D.  708,  where 
tiie  decision  of  Jessel,  M.  B.,  was  to  the  opposite  effect.  Where  A.,  B.  & 
C,  the  proprietors  of  three  periodicals  jointly  employed  and  paid  the  com- 
pilers of  lists  on  the  terms  that  the  copyright  in  the  lists  snould  yest  in 
A.,  B.  &  C,  the  latter  were  held  to  be  mterested  in  the  copyright  imder 
this  section.  Trade  Auxiliary  Co.  y.  Middlesborough,  &c.  Protection 
Assoc.,  40  Ch.  D.  425,  C.  A.  The  proprietor  of  a  periodical  or  encyclo- 
psBdia  cannot  reproduce  the  article  m  a  separate  form  without  the  author's 
consent,  unless  the  article  was  to  belong  to  the  proprietor  for  all  purposes. 
Hereford,  Bp.  of  y.  Qriffin,  16  Sim.  190 ;  and  see  May  hew  y.  Maxv^ell,  1 
J.  &  H.  312 ;  Smith  y.  Johnson,  4  Giff.  632 ;  33  L.  J.,  Ch.  137.  But,  it 
seems  that  in  the  case  of  encylopsedias  the  right  to  republish  articles  in  a 
separate  form,  does  not  revert  to  the  author,  under  sect.  18,  at  the  expira- 
tion of  28  years,  as  in  the  case  of  reviews.  Hereford,  Bp.  ofy.  Griffin, 
16  Sim.  190,  194.  Copyright  does  not  yest  in  the  proprietor  under 
sect.  18  until  actual  payment  by  him.  Bichardson  y.  Gilbert,  1  Sim. 
N.  S.  336 ;  20  L.  J.,  Ch.  553. 

Copyright  in  newspapers  is  regulated  by  the  same  statutory  rules  as 
that  of  omer  periodicaLs ;  Walter  y.  Howe,  Trade  Auxiliary  Co.  y.  Middles^ 
borough,  Ac.  Protection  Assoc.,  supra;  althou^  this  was  doubted  by  Ld. 
Chehnsford,  C,  in  PlaU  y.  Walter,  17  L.  T.,  N.  S.  157,  M.  T.  1867. 
There  is  no  copyright  in  the  name  of  a  newspaper,  but  the  proprietor 
thereof  has  a  nght  to  preyent  any  other  person  from  adopting  the  same 
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name,  for  any  similar  publication.  Kelly  t.  Hidton,  L.  B.,  3  Ch.  703. 
See  also  Borthwick  y.  Evening  Post,  37  Ch.  D.  449,  post,  p.  835.  But  the 
title  to  the  name  must  have  been  aoquired  by  use  and  reputation. 
Licensed  Victuallers*  Newspaper  Co,  v.  Bingham,  38  Ch.  D.  139,  C.  A. 

As  to  the  extension  of  copyright,  under  sect.  4,  ante,  p.  799,  to  books 
published  before  the  Act  was  passed,  see  Marzials  v.  Gibbons,  L.  B., 
9  Ch.  518. 

As  the  stat.  8  Anne,  c.  21,  s.  1,  required  a  licence  to  be  in  writing* 
attested  by  two  or  more  witnesses,  it  was  held  that  an  assignment  mu^ 
be  executed  with  the  same  formalities.  Power  v.  Walker,  3  M.  &  S.  7. 
But,  an  assignment  made  after  stat.  54  Geo.  3,  c.  156,  and  before  5  &  6 
Yict.  c.  45,  need  not  be  attested.  Kyle  v.  Jeffreys,  3  Maoq.  611,  617  ;  per 
Ld.  Wensleydale ;  Cumberland  v.  Copeland,  1  [tf.  &  0.  194 ;  31  L.  J.,  Ex. 
353,  Ex.  Ch.  An  assignment  under  5  &  6  Yict.  c.  45,  unless  made  by 
entry  under  sect.  13  {ante,  p.  800),  must  be  in  writing;  for  sect.  15  (ante, 
p.  800)  requires  a  licence  to  be  in  writing.  Leyland  v.  Stewart,  4  Ch.  D. 
419.  A  receipt  in  writing  for  the  price  of  the  copyright  does  not  operate 
as  an  assignment.  Lover  y.  Davidson,  1  C.  B.,  N.  S.  182.  Contra,  ptr 
Ld.  Wensleydale,  Kyle  y.  Jeffreys,  supra.  Eyidence  that  the  plaintiff 
acquiesced  in  the  defendant's  publication  of  the  work,  six  years  before, 
does  not  proye  that  the  plainti^  has  transferred  his  interest  in  the  copy- 
right.    Latour  y.  Bland,  2  Stark.  382. 

A  sale  made  abroad,  if  yalid  by  the  law  of  the  country  where  it  is 
made,  is  good  here  under  5  &  6  Vict.  c.  45,  s.  3.  Cocks  y.  Purday,  5 
0.  B.  860. 

l.n  agreement  between  an  author  A.  and  B.,  that  B.  shall  publish  A.'s 
work,  paying  A.  a  royalty  on  each  copy  sold,  does  not  preyent  A.  from 
bringing  out,  without  the  interyention  of  B.,  a  second  edition,  before  all 
the  copies  of  the  prior  edition  are  sold.  Wame  y.  Boutledge,  L.  B.,  18 
Eq.  497. 

Copyright  is  not  lost  by  reason  of  the  book  haying  been  out  of  print  for 
many  years.     Weldon  y.  Dicks,  10  Ch.  D.  247. 

There  is  no  copyiight  in  a  libellous,  immoral,  or  irreligious  work. 
Stockdalev.  Onwhyn,  5  B.  &  C.  173 ;  Himey.  Dale,  2  Camp.  27,  n. ;  Southey 
y.  Sherwood,  2  Mer.  435 ;  Priestley^s  case,  cited  2  Mer.  437,  and  5  B.  &  C. 
174.  Nor,  is  there  copyright  in  a  work  professing  to  be  written  by  a 
person,  other  than  the  real  author,  with  intent  to  deceiye  the  public  and 
induce  them  to  pay  a  greater  price  than  they  would  otherwise.  Wright  t. 
Tallis,  1  C.  B.  893.  This,  howeyer,  would  not  extend  to  an  innocent 
misstatement  of  authorship,  by  which  the  public  are  not  so  misled. 
Id.  906. 

Copyright  in  works  published  abroad  and  in  works  of  foreigners,']  The 
statutes  cited  aboye  relate  to  the  publication  of  works  m  this  kingdona, 
and  not  abroad.  Delondre  y.  Shaw,  2  Sim.  237  ;  Guichard  y.  Mori,  9 
L.  J.,  0.  S.,  Ch.  227;  Page  y.  Townsend,  5  Sim.  395,  cited  post,  p.  817, 
and  see  Clementi  y.  Walker,  and  Boutledge  y.  Low,  post,  p.  805.  And  by 
the  International  Copyright  Act,  7  &  8  Yict.  c.  12,  s.  19,  post,  p.  823,  a 
British  subject  who  nrst  publishes  abroad  is,  equaU^r  with  a  foreigner, 
depriyed  of  any  copyright,  saye  such  as  he  may  acquire  under  that  Act. 
BoucicauH  y.  Delafield,  1  H.  &  M.  597 ;  33  L.  J.,  Ch.  38 ;  Boucicatdt  v. 
Chatterton,  6  Ch.  D.  267,  C.  A. 

With  I'egard  to  the  copyright  in  the  works  of  forei^  authors  published 
in  this  country,  it  has  been  laid  down  that  *'the  legislature  oontemnlate 
publications  here  and  here  only,  and  that  they  contemplate  such  pubiica^ 
tions  only  when  they  are  made  by  the  author,  or  under  such  consent  and 
authority  from  him  as  the  statutes  require,  and  that  they  contemplate 
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such  publications  only,  when  they  are  capable  of  advancing  literature 
here,  viz.,  before  the  work  is  published  hei'e,  by  a  person  who  has  obtained 
it  fairly  and  band  fide,  under  a  previous  publication  by  the  author  in  a 
foreign  country."     Clementi  v.   Walker,  2  B.  &  C.  861,  869.     So,  where 
the  work  was  composed  before  June,  1814 ;  and  in  that  month  the  author 
sanctioned  a  publication  of  it  in  France,   and  five  copies  of  it  were 
deposited  in  a  musical  depot  at  Paris,  in  July,  1814,  the  author  made  a 
verbal  an^angement  with  the  plaintiff,  and  the  latter  published  in  the 
September  f  oUowing ;  it  was  held,  that  the  publication  was  not  a  publica- 
tion by  the  author  so  as  to  entitle  him  to  the  statutory  privilege,  nor  was 
it  such  a  publication  as  would  secure  the  right  to  the  plaintiff,  because  it 
had  not  such  authority  or  consent  from  the  author  as  the  statutes  re<^uire. 
S.  C.     But  a  foreign  author,   resident  abroad,   not  having  published 
abroad,  who  first  publishes  in  England,  may  have  the  benefit  of  the 
statutes,  and  so  may  his  assignee  who  has  had  the  copyright  assigned  to 
him  by  an  assignment,  valid  by  the  law  of  the  country  where  it  was  made. 
Ckajy)ell  v.  Purday,  11 M.  &  W.  303 ;  Cocks  v.  Purday,  b  C.  B.  860.    The  first 
pubhcation  must  be  in  England.   S.  CO. ;  Routledge  v.  Low,  L.  B.,  3  H.  L. 
100.  llie  stat.  8  Anne,  c.  21 ,  conferred  no  copyright  on  a  work,  first  published 
in  England,  of  a  foreign  author  resident  abroad;  Jejferys  v.  Boosey,  4 
H.  L.  C.  815 ;  24  L.  J.,  Ex.  81 ;  but  it  has  been  said  that  in  such  a  case 
the  stat.  6  &  6  Yict.  c.  45,  now  gives  copyright.     Boutledge  v.  Low,  L.  B., 
3H.  L.  Ill,  119,  120,  per  Lds.  Cairns  and  Westbmy.    An  alien  friend, 
who,  during  the  time  of  temporary  residence  in  a  British  colony,  first 
publishes,  in  England,  a  book  of  which  he  is  author,  is  entitled  to  copy- 
right imder  the  Act.     S.  C.    See  also  Low  v.  Ward,  L.  B.,  6  Eq.  415. 

Begistration.']  The  registration  of  a  book  is  effectual  only  if  made  after 
its  publication ;  Hogg  v.  Maxwell,  L.  B, ,  2  Ch.  307 ;  Henderson  v.  MaocvM  (2), 
5  Ch.  D.  892 ;  nor  can  copyright  be  acquired  in  a  title  of  a  periodical  by 
mere  registration  before  publication.  S.  CC.  The  prohibition  imposed 
by  sect.  24,  ante,  p.  802,  on  the  proprietor  of  copyright,  from  suing  before 
regiBtration  apphes  only  to  *' books,"  as  interpreted  by  sect.  2  {ante, 
p.  799;  Bussell  v.  Smith,  12  Q.  B.  217, 238);  and  the  exception  in  sect.  24 
m  favour  of  the  sole  representation  of  a  dramatic  piece  is  extended  to  the 
performance  of  a  musical  composition.  S.  C.  As  maps  are  now  included 
m  the  term  **  books,"  sect.  24  requires  their  registration  before  action, 
notwithstanding  the  provisions  of  the  earlier  Acts  relating  to  engiavings 
and  maps  (  po«^,  pp.  815  et  seq,),  have  been  complied  with.  Stannard  v.  Lee, 
L.  B.,  6  Ch.  346.  Begistration  of  the  first  number  of  a  periodical  under 
sect.  19,  ante,  p.  801,  is  sufficient  to  protect  the  contents  of  any  subsequent 
nnmber,  although  forming  a  serial  story  not  commenced  in  the  first 
number ;  Henderson  v.  Maxwell,  4  Ch.  D.  163 ;  and  even  although,  at  the 
time  of  such  registration,  more  numbers  than  the  first  had  been  pubHshed. 
Dicks  V.  Yates,  18  Ch.  D.  76,  C.  A.  An  action  for  infringement  can  be 
brought  as  soon  as  registration  has  been  effected,  even  on  the  same 
day.  Wame  v.  Lawrence,  54  L.  T.,  N.  S.  371 ;  W.  N.,  1886,  p.  55,  H.  S., 
Kay,  J.  The  defence  of  non  -entry  on  the  register  must  be  specially 
pleaded.     See  Chappell  v.  Davidson,  18  C.  B.  194. 

It  is  essential  that  the  name  of  the  author  or  composer  be  correctly 
stated  on  the  register,  and  where  B.  adapted  the  music  of  N.  so  as  to 
make  an  independent  composition ;  it  was  held  that  it  was  insufficient  to 
describe  the  work  as  that  of  N.  Wood  v.  Boosey,  L.  B.,  2  Q.  B.  340 ; 
Ex.  Ch.,  L.  B.,  3  Q.  B.  223,  cited  post,  p.  812.  So,  the  insertion  in  the 
register  of  the  wrong  day  of  publication,  or  an  inaccurate  statement  of  the 
names  of  the  publishers,  or  their  firm,  vitiates  the  entry  on  the  register 
and  any  subsiequent  assignment.    Low  v.  Boutledge,  33  L.  J.,  Ch.  717. 
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The  publisher,  whose  name  is  to  be  inserted,  is  the  first  publisher.  Code 
T.  Juddj  23  Oh.  D.  727.  His  name  may  be  entered  under  the  trade  name 
of  the  firm ;  Weldon  v.  Dicks,  10  Ch.  D.  247 ;  but  such  name  must  be 
correctly  stated.  Low  y.  Routledge,  eupra.  As  to  the  statement  of 
abode,  see  Fishbum  t.  EoUingshead,  W.  N.,  1891,  24,  H.  S.,  Stirling,  J. 
The  statute  requires  the  entry  of  the  day,  month,  and  year  of  first  publica- 
tion. MathieBon  v.  Harrody  L.  E.,  7  £q.  270;  Wood  v.  Booeey^  Jj.  R.,  2 
Q.  B.  340,  355,  per  Blackburn,  J.  Enirv  of  a  third  edition,  giving  its 
date  of  publication,  is  insufficient  when  tnat  edition  is  a  mere  reprint  of 
the  first.     Thomas  t.  Tanner,  33  Ch.  D.  292,  C.  A. 

It  seems  uncertain  whether,  under  sect.  24,  the  assignee  of  copyright, 
the  proprietorship  of  which  has  been  dul^  registered  by  the  author,  can 
take  proceedings  for  an  infringement  without  registering  himself  as 
assignee.  Wood  v.  Booseif,  L.  B.,  2  Q.  B.  340,  355,  356.  It  is  sufBcient 
to  enter  the  actual  proprietor  at  the  time  of  registration,  without  showing 
how  the  copyright  devolyed  on  him,  or  who  was  the  first  proprietor. 
Weldon  y.  DtckSy  supra.  It  has  been  held,  under  sect.  13,  ante,  p.  800, 
that  it  is  sufficient  to  register  the  address  of  the  publisher  of  a  song  as 
that  of  the  composer  and  proprietor  of  the  copyright,  the  latter  being 
abroad  and  haying  no  residence  in  England.  Lover  y.  Davidson,  1  G.  B., 
N.  8.  182. 

A  newspaper  must  be  registered  in  order  to  entitle  the  artides  therein 
to  protection.  Walter  y.  Howe,  17  Ch.  D.  708,  oyerrtding  Cox  y.  "  Lamd 
and  Water*'  Co,,  L.  E.,  9  £q.  324.  And  it  is  sufficient  to  register  the 
first  number,  as  a  periodical,  imder  sect.  19.  Walter  y.  Howe,  svpra; 
Trade  Auxiliary  Co.  y.  Middlesborough,  Ac,  Protection  Association,  40 
Oh.  D.  425,  0.  A.  Tlie  registration  of  the  newspaper  under  the  News- 
j»aper  Libel  andEegiatration  Act,  1881  (44  &45  Vict.  c.  60),  s.  9,  jpoft,  p.  861, 
IS  not  a  condition  to  the  right  to  sue.  Cote  y.  Devon,  <£rc.  Newspaper  Co,, 
Id,,  500. 

Where  printed  matter  was  issued  in  a  registered  serial,  and  then  re- 
produced by  the  proprietor  in  another  form,  which  was  not  registered, 
the  publication  by  the  defendant  of  copies  of  the  matter  from  the  unregis- 
tered form  was  restrained.    S.  0. 

Although  works  haye  been  printed  in  infringement  of  copyright,  their 
deliyery  under  sect.  23  cannot  be  enforced,  where  the  proprietor  was  not 
registered  when  the  books  were  printed.  Hole  y.  Bradbury,  12  Oh.  D.  886. 
An  order  for  their  deUyerjr  up  £)r  destruction  has,  howeyer,  been  made 
under  the  general  jurisdiction  of  the  court.  S.  0.  See  further  Wame  y. 
Seebohm,  39  Oh.  D.  73,  83. 

InfringemeTd,']  '  *  The  identity  of  a  literary  composition  consists  entirely 
in  the  sentiment  and  the  language ;  the  same  conceptions  clothed  in  the 
same  words,  must  necessarily  be  the  same  composition:  and  whateyer 
method  be  taken  of  exhibiting  that  composition  to  the  ear  or  the  eye  of 
another  by  recital,  by  writing,  or  by  printing,  in  any  number  of  copies, 
or  at  any  period  of  time,  it  is  always  the  identical  work  of  the  author 
which  is  so  exhibited."  2  Bl.  Com.  406.  This  is  the  general  principle, 
but  there  is  often  yery  considerable  difficultnr  in  applying  it,  in  order  to 
ascertain,  whether  any  publication  is  an  inmn^ement,  of  the  copyright 
of  another  publication  or  not.  The  subject  wiU  be  best  illustrated  oy 
citing  the  opinions  of  the  judges,  in  what  naye  been  treated  as  the  leading 
cases,  on  this  subject: — In  deciding  a  question  of  infringement,  "we 
must  take  care  to  guard  a£;ainst  two  extremes  e<^ually  prejudicial ;  the  one, 
that  men  of  ability,  who  haye  employed  their  time  lor  tiie  seryice  of  t^e 
xxmimunity,  may  not  be  depriyed  of  their  just  merits,  and  the  reward  of 
fteir  ingenuity  and  labour;  the  other  that  the  world  may  not  be  depriyed 
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of  improvements,  nor  the  progresB  of  the  arts  be  retarded.    The  Act  that 
secures  copyright  to  authors  guards  af;ainst  piracy  of  the  words  and 
sentunents ;  but  it  does  not  prohibit  writing  on  the  same  subject.    As  in 
the  case  of  histories  and  dictionaries :  in  the  first,  a  man  may  give  a  rela- 
tion of  the  same  facts,  and  in  the  same  order  of  time ;  in  the  hitter  an 
interpretation  is  given  of  the  identical  same  words.    In  all  these  cases  the 
question  of  fact  to  come  before  a  jury  is,  whether  the  alteration  be  colour- 
able or  not  ?  there  must  be  such  a  similitude  as  to  make  it  probable  and 
reasonable  to  suppose  that  one  is  a  transcript  of  the  other,  and  nothing 
more  than  a  transcript.    So,  in  the  case  of  prints,  no  doubt  different  men 
may  take  engravings  from  the  same  picture.    The  same  principle  holds 
with  r^ard  to  charts ;  whoever  has  it  in  his  intention  to  publish  a  chart, 
may  take  advantage  of  all  prior  publications.    There  is  no  monopoly  of 
the  subject  here,  any  more  than  in  the  other  instances ;  but,  upon  any 
{question  of  this  nature,  the  jury  will  decide  whether  it  be  a  servile  imita- 
tum  or  not.    If  an  erroneous  chart  be  made,  God  forbid  it  should  not  be 
corrected,  even  in  a  small  degree,  if  it  thereby  become  more  serviceable 
and  useful  to  the  purposes  to  which  it  is  applied.    But,  here  you  are  told, 
that  there  are  various  and  very  material  alterations.    This  chart  of  the 
plain tifPs  is  upon  a  wrong  principle,  inapplicable  to  navigation.    The 
defendant,  therefore,  has  b^n  correcting  errors,  and  not  servilely  copy- 
ing.   If  you  think  so  you  will  find  for  me  defendant ;  if  you  think  it  is  a 
mere  servile  imitation,  and  pirated  from  the  other,  you  will  find  for  the 
plaintiffs."     Satire  v.  Moore,  1  East,  362,  n.,  Ld.  Mansfield,  C.  J.     So 
again,  in  an  action  for  pirating  the  plaintiff's  itinerary,  Ld.  EUenborough 
says,  '*  That  part  of  the  work  of  one  author,  is  found  in  another,  is  not  of 
itself  piracy,  or  sufficient  to  support  an  action ;  a  man  may  fairly  adopt 
part  of  the  work  of  another ;  he  may  so  make  use  of  another's  labours  for 
the  promotion  of  science,  and  the  benefit  of  the  public :  but  havine  done 
80,  me  question  will  be,  was  the  matter,  so  taken,  used  fairly  witia  that 
view,  and  without  what  I  may  term  the  animus  furandi  t "  and  that  the 
question  for  the  jury  is,  **  Whether  what  so  taken,  or  supposed  to  be 
tnmsmitted,  from  the  plaintifTs  book,  was  fairly  done  with  a  view  of  com- 
piling a  useful  book,  for  the  benefit  of  the  public,  upon  which  there  has 
oeen  a  totally  new  arrangement  of  such  matter,  or  taken  colourably, 
merely  with  a  view  to  steal  the  copyright  of  the  plaintiff  ? "     Gary  v. 
Kearslet/y  4  Esp.  168,  170,  171.     So  again,  **  We  must,  in  deciding  ques- 
tions of  this  sort,  look  to  the  nature  and  objects  of  the  selections  made, 
the  quantity  and  value  of  the  material  used,  and  the  degree  in  which  the 
use  may  prejudice  the  sale,  or  diminish  the  profits,  or  supersede  the 
objects  of  the  original  work; "  cited  in  Scott  v.  Stanford,  L.  B.,  3  Eq. 
718,  722,  per  Wood,  V.-C,  from  Folsom  v.  Marsh,  2  Story,  100,  116.     See 
9ilaoEmer8€m  v.  Davtes,  3  Story,  768,  793 ;  Trade  Auxiliary  Co,  v.  Middles- 
lorough,  Jhc,  Protection  Assoc.,  40  Ch.  D.  425,  0.  A. ;  Cate  v.  Devon,  &c. 
Newspaper  Co,^  Id.  500.    Where  a  considerable  part  of  the  plaintiff's  work 
has  been  taken,  but  the  defendant  has  bestowed  such  mental  labour  on 
what  he  has  taken,  and  subjected  it  to  such  revision  and  correction  as  to 
produce  an  original  resultTa dictionary),  there  is  no  infringement.     Spiers 
V.  Brown,  6  ^  E.  352,  H.  T.,  1858,  Wood,  Y.-C. ;   Wilkins  v.  Aikin,  17 
Ves.  422 ;  and  see  D'Almaine  v.  Boosey,  1  Y.  &  C,  Ex.  288,  post,  p.  808. 
So,  the  publication  of  an  article  from  another  periodical,  for  the  pui-pose 
ol  criticism,  and  for  the  purpose  of  supporting  the  observations  of  the 
editor  upon  it,  is  not  such  a  form  of  publication  as  would  injure  or  super- 
sede the  sale  of  the  original  work.     Bell  v.  Whitehead,  8  L.  J.,  Ch.  141. 
But,  "If,  in  effect,  the  great  bulk  of  the  plaintiff's  publication — a  large 
and  vital  portion  of  his  work  and  labour — has  been  appropriated  and  pub- 
jiahed  in  a  form  which  wfll  materially  injure  his  copyright,  more  honedt 
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intentioii  on  the  part  of  the  appropriator  will  not  soffioe,"  as  he  must  be 
presumed  to  intend  all  that  tne  publication  of  the  work  effects,  ^kott  y. 
Stanford,  L.  R.,  3  Eq.  718,  723.  per  Wood.  V.-O. ;  Bradbury  v.  HtOten, 
L.  R.,  8  Ex.  1.6.  In  this  last  case  the  inMngement  consisted  of  copy- 
ing, into  the  defendant's  book,  cartoons  which  had  appeared  in  a  comic 
periodical  called  **  Punch."  See  also  Trusler  v.  Murray ,  1  East,  362,  n.; 
and  Boworth  y.  Wilkes,  1  Camp.  94.  As  to  infringing  copyright  in  the 
title  of  a  book,  see  Dicks  v,  Yates,  18  Oh.  D.  76,  C.  A.,  commenting  on 
WM<m  V.  Dicks,  10  Ch.  D.  247. 

The  question  of  infringement  of  copyright  of  one  work,  by  another  on 
the  same  subject  where  both  are  deriyed  from  common  sources,  was  much 
discussed  in  tike  y.  Nicholas,  L.  E..  5  Ch.  251.  The  following  are  also 
cases  on  this  question: — Kelly  y.  Morris,  L.  R..  1  Eq.  697;  Morris  v. 
Aahbee,  L.  R.,  7  Eq.  34 ;  MorHs  y.  Wright,  L.  R..  5  Ch.  279,  which  are 
cases  of  the  infringement  of  the  copyright  of  street  directories ;  Hotten  v. 
Arthur,  1  H.  &  M.  603;  32  L.  J.,  Ch.  771,  of  a  descriptiye  catalog:ue  of 
books  for  sale;  Grace  y.  Newman,  L.  R.,  19  Eq.  623;  Maple  y.  Junior 
Army  and  Navy  Stores,  21  Ch.  D.  369,  C.  A.,  of  designs  of  goods  for  sale; 
Sogg  y.  Scott,  L.  R.,  18  Eq,  444,  of  a  description  of  fruit;  ScoU  v.  Stan- 
ford, supra,  of  a  collection  of  statistical  returns ;  Ager  y.  Peninsular  and 
Oriental  Steam  Navigation  Co,,  26  Ch.  D.  637,  of  a  telegraphic  code; 
Jarrold  y.  Heywood,  18  W.  R.  279.  M.  T.  1869,  James,  V.-C.,  of  a  school 
class  book;  Coxy.  ''Land  and  Water''  Co.,  L.  R..  9  Eq.  324,  of  a  *'li8t 
of  hounds  "  published  in  a  newspaper ;  Trade  Auxiliary  Co.  v.  Middies- 
borough,  &c.  Protection  Assoc,,  40  Ch.  D.  425,  C.  A.,  of  a  list  of  registered 
bills  of  sale  so  published.  Where  the  defendants  published  a  monthly 
periodical,  professing  to  be  a  digest  of  the  cases  decided  in  the  courts 
during  the  preyious  month,  and  inserted,  among  others,  head  or  marginal 
notes  copiea  yerbatim  from  a  periodical  of  the  plaintiff,  which  contained 
law  reports,  it  was  held  to  be  an  infringement.  Sweet  y.  Penning^  16  G.  B. 
459;  24  L.  J.,  C.  P.  174;  following  Butterworth  y.  Bobinson,  5  Ves.  709. 
See  also  Sweet  y.  Maugham,  11  Sim.  51. 

The  assignor  of  copyright  may,  after  the  assignment,  in  the  absence  of 
any  agreement  to  the  contrary,  continue  to  sell  copies  printed  by  him 
before  the  assignment.     Taylor  y.  Pillow,  L.  R.,  7  Eq.  418. 

With  respect  to  music :  **  If  you  take  from  the  composition  of  an  author 
all  those  bars  consecutiyely,  w^ch  form  the  entire  air  or  melody,  without 
any  material  alteration,  it  is  a  piracy ;  though,  on  the  other  hand,  you 
might  take  them,  in  a  different  order,  or  broken  by  the  intersection  of 
others,  like  words,  in  such  a  manner  as  should  not  be  piracy.  It  must 
depend  on  whether  the  air  taken  is  substantially  the  same  with  the  original. 
Now  the  most  imlettered  in  music  can  distinguish  one  song  from  another, 
and  the  mere  adaptation  of  the  air.  either  by  changing  it  to  a  dance,  or  by 
transferring  it  from  one  instrument  to  anotner,  does  not,  eyen  to  common 
apprehensions,  alter  the  original  subject.  The  ear  tells  you  that  it  is  the 
same.  The  ori^al  air  requires  the  aid  of  genius  for  its  construction,  but 
a  mere  mechanic  in  music  can  make  the  adaptation  or  accompaniment. 
Substantially,  the  piracy  is,  where  the  appropriated  music,  though 
adapted  to  a  different  purpose  from  that  of  the  original,  may  still  be 
recognized  by  the  ear.  The  adding  yariations  makes  no  difference  in  the 
principle."  D'Almaine  y.  Boosey,  1  Y.  &  C.  Ex.  28S,  302,  per  Ld.  Lynd- 
hurst,  C.  B.  See  Wood  y.  Boosey,  L.  R.,  2  Q.  B.  340,  post,  p.  812.  In 
the  case  of  dramatic  copyright,  there  is  no  infringement  unless  a  material 
and  substantial  part  of  the  plaintiff's  drama  is  taken  by  the  defendant. 
ChatterUm  y.  Cave,  L.  R.,  10  C.  P.  572 ;  2  C.  P.  D.  42,  C.  A. ;  3  Ap.  Ca. 
483,  p.  P..      . 

It  is  no  infringement  of  the  copyright  of  a  noyel,  written  and  pubhshed 


Infringement, — Defence,  809 

by  A.,  for  B.  to  lepresent  the  incidents  in  the  form  of  a  play  on  the  stage. 
Reade  v.  Cmqueet,  9  C.  B.,  N.  S.  755;  30  L.  J.,  C.  P.  209.  Even  although 
A.  has  himself,  unknown  to  B.,  dramatised  the  novel  differently;  the 
drama  never  having  been  printed,  published,  or  represented.  Toole  v. 
Young,  L.  R.,  9  Q.  B.  523 ;  Schleeinger  v.  Bedford,  63  L.  T.,  N.  S.  762, 
MicL  S.  1890,  Kekewich,  J.  But,  where  the  novel  was  founded  by  A.  on 
a  play,  of  the  copyright  of  which  he  was  owner,  it  was  held  tnat  the 
representation  by  B.  was  an  infringement  of  the  original  play.  Beade  v. 
Lacy,  IJ.  &  H.  524;  30  L.  J.,  Ch.  655;  Beade  v.  Canqttest,  11  0.  B.,  N.  S. 
479;  31  L.  J.,  C.  P.  153;  followed  in  Boosey  v.  Fairlie,  7  Ch.  D.  301,  C.  A.; 
4  Ap.  Ca-  711,  D.  P.,  po9t,^,  814;  and  Scklesinger  y.  Turner,  63  L.  T., 
N.  B.  764,  Mich.  S.  1890,  £[ekewich,  J.  To  print  and  sell  a  drama, 
where  the  names  and  language  of  the  novel  are  copied ;  Tinaley  v.  Lacy, 
1  H.  &  M.  747;  32  L.  J.,  Ch.  535;  or  even  to  make  MS.  copies ;  Wame 
V.  Seehohm,  39  Ch.  D.  73 ;  is  an  infringement  of  the  novel. 

The  mere  publication  and  sale  of  a  work  printed  by  others  is  not  an  in- 
fringement within  sect.  15  (ante,  p.  800),  unless  it  be  done  with  the 
knowledge  that  the  rig^ht  is  tnereby  infringed.  Leader  v.  Strange,  2  Car. 
&  K.  1010.  But  the  importation  by  the  defendant  for  sale  of  a  work 
printed  abroad,  is  prohibited  by  sect.  17,  ante,  p.  801,  and  will  be  re- 
strained by  injunction,  although  the  defendant  did  not  know  of  the 
infringement  of  the  plaintifiTs  nght.  Cooper  v.  Whittingham,  15  Ch.  D. 
501.  And  it  is  an  infringement,  indepienaently  of  sect.  15,  gratuitously 
to  distribute  lithographed  copies  of  a  piece  of  music  among  the  members 
of  a  musical  society,  for  it  is  an  interference  with  the  copyright  conferred 
by  the  statute  (mde  sect.  2,  ante,  p.  799).  Novello  v.  Sudlow,  12  C.  B. 
177 ;  24  li.  J.,  C.  P.  169.  See  also  Ager  v.  Peninsular  <fc  Oriental  Steam 
Navigatioti  Co.,  26  Ch.  D.  637. 

As  to  action  for  imitating  the  title  of  the  plaintiff's  book  or  newspaper, 
in  which  he  has  no  copyright,  see  Meizler  v.  Wood,  8  Ch.  D.  606,  C.  A.,  and 
other  cases  cited  post,  p.  835. 

Defejux, 

An  objection  to  the  title  of  the  registered  owner  must  be  pleaded  spe- 
cially; or  notice  given  imder  sect.  16 ;  vide  post,  p.  810.  Hole  v.  Bradbury, 
12  Ch.  D.  886.  The  objection  of  want  of  registration  must  be  specially 
pleaded.  Rules,  1883,  0.  xix.,  r.  15,  ante,  p.  301 ;  and  see  Chappell  v. 
Davidson,  18  C.  B.  194 ;  and  BameU  v.  Glossop,  1  N.  C.  633.  It  was  held 
that  on  a  defence  stating  that  *'the  defendant  denies  that  the  song  has 
been  duly  registered ;  the  time  of  the  first  publication  thereof  is  not  truly 
related  on  the  register,"  the  defendant  comd  not  prove  that  the  name  of 
the  publisher  had  been  untruly  stated,  and  leave  to  amend  was  refused. 
CoOetU  V.  Goode,  7  Ch.  D.  842.  Proof  of  the  plaintiff's  knowled^  of  an 
infringement,  is  material  evidence  in  support  of  a  defence  of  acquiescence 
by  the  defendant.     Weldan  v.  Dicks,  10  Ch.  D.  247. 

In  an  action  for  infringing  copyright  of  airs  in  an  opera,  the  defendant, 
to  prove  publication  abroad,  cannot  ask  a  witness  skilled  in  music,  to 
whom  a  piece  of  music  had  been  shown,  whether  he  had  seen  printed 
copies  of  it  for  sale  at  Milan,  without  accounting  for  the  non-production 
of  the  original  prints.  Boosey  v.  Davidson,  13  Q.  B.  257.  Nor  is  a  state- 
ment of  the  same  witness  that  he  had  heard  the  music,  produced  in  court, 
sung  by  persons  in  private  society,  with  printed  music  before  them,  as  if 
singing  tiierefrom,  evidence  to  prove  that  the  music  so  printed  was  the 
same  as  the  music  in  court.    Id, 

Notice  of  objectionsJ]  The  notice  required  to  be  given  bv  sect.  16,  ante, 
p.  800,  must  state  the  name  of  the  party  alleged  to  be  the  proprietor  or 
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first  pablisher,  the  title  of  the  work,  the  place  where,  and  the  time  when, 
the  publication  took  place.  Boosey  y.  Davidson^  4  D.  &  L.  147.  In  an 
action  by  A.  lor  the  infrin^ment  of  copyright  in  a  musical  oompoBition, 
consisting  of  an  "  air,"  which  was  old  and  not  the  subject  of  oopyri^t, 
of  **  words,"  which  were  written  by  £.,  and  of  an  **acoompaniment,'*  whidi 
was  composed  by  C.  at  the  request  and  for  the  benefit  of  B.,  it  was  held 
that  it  was  not  competent  to  the  defendant,  under  a  notice  of  objectionB^ 
stating  merely  that  A.  was  not  the  owner  of  the  copyright,  and  that  thers 
was  no  subsisting  copyright  in  the  work,  to  object  at  the  trial  that  there 
had  been  no  assignment  by  C,  even  though  tne  point  arose  on  the  evi- 
dence produced  on  the  part  of  the  plaintiff.  Leader  y.  Purday,  7  C  B.  4. 
Where  a  defect  in  the  registration  is  disclosed  by  the  plaintiffs  evidence, 
it  is  immaterial  that  the  notice  of  objection  was  seryed  too  late.  Ooote  y. 
Judd,  23  Ch.  D.  23. 

Limitation  of  aetion."]  By  sect.  26,  artfe,  p.  802,  all  actions  must  be 
brought  within  12  months  aher  the  committing  of  tiie  offence.  But,  the 
sale  within  12  months,  of  a  book  published  more  than  12  monllis  before 
action,  will  be  an  infringement  which  is  not  barred  by  this  section.  See 
Hogg  y.  ScoU,  L.  E.,  18  Eq.  444;  Weld(m  y.  Dicks,  10  Ch.  D.  247. 
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The  Dramatic  Copyright  Act,  1833  (3  &  4  WiU.  4,  o.  15),  s.  1,  enacted 
that  the  author  of  a  play,  opera,  or  dramatic  composition,  composed  and 
not  printed,  or  published  by  the  author  thereof  or  his  assignee,  or  the 
assignee  of  such  author,  shall  have,  as  his  own  property,  the  sole  liberty 
of  representing  or  causing  to  be  represented,  at  any  place  of  dramatic 
entertainment,  and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof, 
and  that  the  author  of  any  such  production  printed  and  published 
within  ten  years  before  lOtn  June,  1833,  or  after  that  date,  or  his 
assignee,  should  have  for  28  years  from  the  date  of  first  publication, 
or  for  the  life  of  the  author,  or  the  survivor  of  the  authors,  if  alive  at 
the  expiration  of  such  period,  as  his  own  property,  the  sole  liberty  of 
representing  or  causing  to  be  represented  the  same,  at  any  place  of 
dramatic  entertainment,  and  shall  be  deemed  and  taken  to  be  the  proprietor 
thereof. 

By  sect.  2,  if  any  person  represent  or  cause  to  be  represented  any  such 
production,  or  any  part  thereof,  at  any  place  of  dramatic  entertainment, 
without  the  consent  in  writing  of  the  proprietor,  every  such  offender  shall 
be  liable  for  each  and  every  such  representation  to  the  pa3naient  of  not 
less  than  408.,  or  to  the  full  amount  of  the  benefit  or  advantage  arising 
from  such  representation,  or  the  injury  or  loss  sustained  by  the  plaintiff 
therefrom,  whichever  shall  be  the  greater  damages,  together  with  double 
^full,  see  5  &  6  Vict.  c.  97,  s.  2)  costs  of  suit,  to  the  proprietor  of  such  pro- 
auction,  to  be  recovered  in  any  court  at  the  suit  oi  such  proprietor.  See 
46  &  46  Vict.  c.  40,  s.  4,  post,  p.  811,  and  51  &  52  Vict.  c.  17,  ss.  2,  4, 
post,  p.  812. 

By  sect.  3,  actions  must  be  commenced  within  12  calendar  months  next 
after  the  offence  shall  have  been  committed. 

The  5  &  6  Vict.  c.  45,  s.  20,  after  reciting  the  stat  3  &  4  Will.  4,  c  15, 
»upra,  and  that  it  is  expedient  to  extend  the  term  of  the  sole  liberty  of 
representing  dramatic  pieces,  given  by  that  Act,  to  the  full  time  by  tliis 
Act  provided  for  the  continuance  of  copyright :  and  to  extend  to  musical 
compositions  the  benefits  of  that  Act,  and  also  of  this  Act ;  enacts,  that 
the  provisions  of  the  stat.  3  &  4  WiU.  4,  c.  15,  **  and  of  this  Act,  shafl 
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^|fty  to  muflical  oompoBitions,  and  that  the  sole  liberty  of  representing 
or  performing,  or  cauaing  or  permitting  to  be  represented  or  performed, 
any  dramatic  piece  or  musical  composition,  shall  endure  and  be  the  pro- 
perty of  the  author  thereof,  and  his  assigns,  for  the  term  in  this  Act  pro- 
lided  for  the  duration  of  copyright  in  bodLs; "  vide  sects.  3, 4,  antey  p.  799, 
"and  the  provisions  herembefore  enacted  in  respect  of  the  property  of 
such  copyright,  and  of  registering  the  same,  shall  apply  to  the  liberty  of 
representing  or  performing  any  dramatic  piece  or  musical  composition,  as 
if  the  same  were  herein  expressly  re-enacted  and  applied  thereto,  saye 
and  except  that  the  first  public  representation  or  performance  of  any 
dramatic  piece  or  musical  composition  shall  be  deemed  equiyalent,  in  the 
construction  of  this  Act,  to  tne  first  publication  of  any  book ;  Provided 
always,  that  in  case  of  any  dramatic  piece,  or  musical  composition  in 
manuscript,  it  shall  be  suf&cient  for  the  person  having  the  sole  liberty 
of  representing  or  performing,  or  causing  to  be  represented  or  performed 
the  same,  to  register  only  the  title  thereof,  the  name  and  place  of  abode 
of  the  author  or  composer  thereof,  the  name  and  place  of  abode  of  the 
proprietor  thereof,  and  the  time  and  place  of  its  nrst  representation  or 
performance." 

By  sect.  21,  *'  the  jierson  who  shall,  at  any  time,  have  the  sole  liberty 
of  representing  such  dramatic  piece  or  musical  composition  shall  have 
and  enjoy  the  remedies  given  and  provided  in  the  "  stat.  3  &  4  Will.  4, 
e.  15,  "  during  the  whole  of  his  interest  therein,  as  fully  as  if  the  same 
were  re-enacted  in  this  Act." 

By  sect  22,  *'no  assigximent  of  the  copyright  of  any  book,  consisting 
of  or  containing  a  dramatic  piece  or  musiciu  composition,  shall  be  holden 
to  convey  to  the  assignee  the  right  of  representing  or  performing  such 
dramatic  piece  or  musical  composition,  unless  an  entry  in  the  said 
registrv  book  shall  be  made  of  such  assignment,  wherein  shall  be  ex- 
pmsed  the  intention  of  the  parties  that  such  right  should  pass  by  such 
assignment." 

By  sect.  24,  anU^  p.  802,  non-entry  of  the  piece  on  the  register  shall  not 
disentitle  the  proprietor  to  the  remedies  given  by  that  Act,  or  the  3  &  4 
Will.  4,  c.  Id.    See  BubhU  v.  Smithy  ante,  p.  605. 

It  is  not  dear  whether  these  statutes  make  the  right  of  representation 
ol  an  nnprinted  and  unpublished  play,  &c.,  perpetiial,  or  whether  they 
linit  it  to  the  above  period.  See  Burke's  Supp.  to  Godson  on  Patents, 
pp.  73,  74. 

•By  the  Copyright  (Musical  Compositions)  Act,  1882, 45  &  46  Yict.  c.  40, 
8. 1,  *;  on  and  after  the  passing  of  this  Act"  (10th  August,  1882)  ;*the 
proprietor  of  the  oopyri^t  in  any  musical  composition,  first  published 
after  the  passing  of  this  Act,  or  his  assignee,  who  shall  be  entitled  to, 
and  be  desurous  of  retaining  in  his  own  hands,  exclusively,  the  right  of 
vuUic  representation,  or  performance  of  the  same,  shall  print  or  cause  to 
be  printed,  upon  the  title-page  of  every  published  copy  of  such  musical 
oamposition,  a  notice  to  the  dBEect  that  the  right  of  public  representation 
or  piarformance  is  reserved."  Sect.  2  provides  for  the  case  of  the  right 
d  public  representation  or  performance  of,  and  the  copyright  in,  any 
musical  composition  becoming  vested,  before  publication  of  any  copy 
tiiereof,  in  dmerent  owners.  By  sect.  4,  *'  the  costs  of  any  action  or  pro- 
ceeding for  penalties  or  damages  in  respect  of  the  unauthorized  repre- 
aeotation  or  performance  of  any  musical  composition,  published  before 
the  passing  of  this  Act,  shall,  in  cases  in  which  the  plaintiff  shall  not 
leoovsr  more  than  40«.  as  penalty  or  damages,  be  in  the  discretion  of  the. 
Qoozi  or  judge  before  whom  such  action  or  proceedings  shall  be  tried." 
This  section  is  repealed  and  replaced  by  51  &  52  Vict.  c.  17,  s.  2,  post,' 
p.  812,  in  those  cases  in  which  the  Act  applies,  as  to  which,  vide  sect.  4. 
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This  Act  contains  no  provision  which  interferes  with  the  right  of  action 
of  the  owner  of  the  sole  right  of  the  performance  of  a  musical  oompoeition, 
for  the  unauthorized  performance  thereof. 

By  the  Copyright  (Musical  Compositions)  Act,  1888,  51  &  52  Yict.  c  17, 
8.  1,  notwithstanding  the  provisions  of  the  stat.  3  &  4  Will.  4,  c.  15,  "or 
any  other  Act  in  which  those  provisions  are  incorporated,  the  penalty  or 
damages  to  be  awarded  upon  any  action  or  proceecungs  in  respect  of  each 
and  every  unauthorized  representation  or  performance  of  any  musical 
composition,  whether  publisned  before  or  after  the  passing  of  this  Act, 
shall  be  such  a  sum  or  sums  as  shall,  in  the  discretion  of  the  court  or 
judge  before  whom  such  action  or  proceedings  shall  be  tried,  be  reason- 
able, and  the  court  or  judge  before  whom  such  action  or  proceedings  shall 
be  tried  may  award  a  less  sum  than  40«.  in  respect  of  eadi  and  every  sudi 
unauthorized  representation  or  performance  as  aforesaid,  or  a  nominal 
penalty  or  nommal  damages  as  the  justice  of  the  case  may  require." 
Sect.  2.  '*  The  costs  of  all  such  actions  or  proceedings  as  aforesaid  shall 
be  in  the  absolute  discretion  of  the  judge  before  whom  such  actions  and 
proceedings  shall  be  tried,  and'*  45  &  46  Vict.  c.  40,  s.  4,  oTifo,  p.  811, 
IS  hereby  repealed.  Sect.  3.  **  The  proprietor,  tenant,  or  occupier  of  any 
place  of  dramatic  entertainment,  or  oth^r  place  at  which  any  nnaatho- 
rized  representation  or  performance  of  any  musical  composition,  whether 
published  before  or  after  the  passing  of  this  Act,  shall  take  place,  shall 
not  by  reason  of  such  representation  or  performance  be  liable  to  any 
penalty  or  damages  in  respect  thereof,  unless  he  shall  wilfully  cause  or 
permit  such  imauthorized  representation  or  performance,  knowing  it  to 
be  unauthorized."  Sect.  4.  *'The  provisions  of  this  Act  shall  not  apply 
to  any  action  or  proceedings  in  respect  of  a  representation  or  performance 
of  any  opera  or  stage  play  in  any  theatre  or  other  place  of  public  enter- 
tainment duly  licensed  in  that  respect." 

Much  that  has  been  said  as  to  the  proprietorship  of  copyright  in  books, 
ante,  pp.  802  et  seq.,  applies  also  to  the  acting  right  in  dramatic  compoaitiona. 
The  cases  collected  below  apply  to  dramatic  and  musical  compositions 
only. 

ProprietorMp.']  Before  the  5  &  6  Vict.  c.  45,  s.  20,  ante,  p.  810,  there 
was  no  exclusive  right  to  the  public  performance  of  a  published  musical 
composition.  Ex  pte.  Hatchins  &  Bomer,  4  Q.  B.  D.  90;  Id.  490,  per 
Cotton,  L.  J.  That  section  gave  the  right  in  re^)ect  of  musical  composi- 
tions published  within  ten  years  before  the  passing  of  the  Act,  1st  July, 
1842.     S.  C.     /rf.  483,  C.  A. 

One  who  adapts  words  of  his  own  to  an  old  air,  adding  thereto  a  prelude 
and  accompaniment,  also  his  own,  acquires  a  copyright  in  the  whole  com- 
bination, and  may  be  described  as  the  proprietor  thereof.  Lover  v.  David^ 
son,  1  C.  B.,  N.  S.  182.  See  also  Leader  y.  Purday,  post,  p.  813.  So,  where 
N.  composed  and  published  an  opera  in  full  score,  and  after  his  death  B. 
arranged  the  score  of  the  whole  opera  for  the  pianoforte,  and  also  the 
overture  for  the  piano,  and  the  whole  opera  pour  le  piano  seul ;  it  was 
hold  that  these  arrangemente  for  the  piano  were  independent  musical 
compositions,  of  which  B.  and  not  N.  was  the  composer.  Wood  v.  Boo9ey. 
L.  E.,  2  Q.  B.  340;  L.  R.,  3  Q.  B.  223,  Ex.  Ch. 

Prior  to  sect.  22,  ante,  p.  811,  the  mere  assignment  of  the  copyright  of 
a  dramatic  piece  or  musical  composition  carried  with  it  the  exclusive  ng}it 
of  representation  of  the  piece.  Cumberland  v.  PlanchS,  1  Ad.  &  £.  580. 
See  Lacy  v.  Rhys,  4  B.  &  S.  873 ;  33  L.  J.,  Q.  B.  157.  And  it  is  doubtfol 
whether  sect.  22,  applies  to  any  other  assignment  than  is  made  by  entry 
on  the  register  under  sect.  13,  ante,  p.  800 ;  Ex  pie.  Hutchins  <k  Romer^  4 
Q.  B.  D.  488,  490,  C.  A.    But  the  publication  of  a  dramatic  piece,  or 
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moBical  oompoflitioii,  as  a  book,  before  it  has  been  publicly  represented, 
or  performed,  does  not  depriye  the  author  or  his  assigns,  of  the  exclusive 
n'gnt  of  representing  or  performing  it.  Chappell  y.  Booset/y  21  Ch.  D.  232. 
The  assignee,  under  an  unregistered  deed,  of  the  copyright  and  acting 
right  of  a  dramatic  piece,  can  sue  the  defendant  for  penalties  under  the 
stat.  3  &  4  Will.  4,  c.  15,  for  perfomung  the  piece  without  his  licence 
within  28  years  of  its  publication ;  for  the  plaintiff's  right  is  under  that 
Act,  and  tne  5  &  6  Yict.  c.  45,  does  not  render  necessary  the  registration 
of  the  assignment  of  such  a  right  of  representation.  Lacy  y.  Bhys,  supra; 
Marsh  V.  Conquest,  17  0.  B.,  N.  S.  418 ;  33  L.  J.,  C.  P.  319.  The  nght 
of  representation  may  be  assigned  by  a  memorandum  in  writing,  although 
not  under  seal,  and  unregistered.  S.  G.  Where  A.  agrees  with  B.  to 
**  let  B.  haye  "  a  particular  drama,  in  discharge  of  10^.  due  from  A.  to  B., 
this  is  a  ooniplete  assigniment  of  A.'s  whole  property  in  the  drama.  Lacy 
V.  Toole,  16  Ij.  T.,  N.  8.  512,  Byles,  J. 

Where  A.  orally  employed  B.  to  adapt  a  foreign  dramatic  niece  to  the 
English  stage,  on  the  terms  that  A.  should  haye  the  sole  right  of  repre- 
eentation  in  London,  B.  retaining  that  right  in  the  proyinces ;  A.  is  not 
an  author  of  the  adaptation  witnin  3  &  4  Will.  4,  c.  15,  s.  1,  and  the 
agreement  is  inyalid  as  an  assignment  of  the  right  of  representation,  not 
tSng  in  writing.  Shepherd  y.  Conquest,  17  C.  B. 427  ;  25  L.  J.,  C.  P.  127. 
So,  where  the  defendant,  the  proprietor  of  a  music  hall,  eniployed  the 
plaintiff  as  conductor  of  the  orcnestra  at  a  weekly  salary,  and  the  plaintiff 
composed  music  for  ballets  performed  there,  wmch  was  a  substantial  in- 
dependent musical  composition,  and  in  respect  of  which  the  defendant 
paid  him  varying  amounts,  it  was  held  that  the  copyright  was  in  the 
plaintiff.  Eaton  y.  Lake,  20  Q.  B.  D.  378,  0.  A.  So,  the  fact  of  a  song 
naving  been  composed  for  a  particular  singer  at  the  opera,  and  it  being 
the  custom  of  the  opera  that  all  such  songs  should  be  the  property  of  the 
house,  does  not  diyest  the  copyright  out  of  the  composer.  Siorace  y. 
Longman,  2  Camp.  27,  n.  But  where  the  defendant,  the  manager  of  a 
theatre,  employed  the  plaintiff  to  compose  music,  as  part  of  the  repre- 
sentation of  a  dramatic  piece,  adapted  to  the  stage  by  the  defendant,  on 
the  terms  that  the  music  should  form  part  of  the  dramatic  piece,  and  that 
the  defendant  should  haye  the  sole  hberty  of  performing  such  music  as 
part  of  the  piece ;  it  was  held,  that  the  music  formed  a  mere  accessory  to 
the  defendant's  piece,  and  that  he,  as  against  the  plaintiff,  had  the  sole 
right  of  performing  the  music  as  part  of  the  piece,  without  assignment  or 
consent  in  writing  from  the  plaiatiff.  HaMoii  y.  Kean,  7  0.  B.,  N.  S.  268 ; 
29  L.  J.,  C.  P.  20;  Wallerstein  y.  Herbert,  16  L.  T.,  N.  S.  453;  T.  T. 
1867,  Q,  B.  In  Leader  y.  Furday,  7  0.  B.  4,  where  B.  adapted  words  to 
an  old  air,  and  procured  a  friend,  H.,  to  write  an  accompaniment,  the 
notice  of  objections  were  not  wide  enough  to  allow  the  defendant  to  raise 
the  point  that  H.  and  not  B.  was  the  proprietor  of  the  accompaniment. 
The  adaptation  by  A.  of  a  play  written  for  him  by  B.  does  not  make  A. 
joint  author  with  B. ;  to  effect  this  there  must  be  a  joint  labouring,  in 
furtherance  of  a  common  desi^.    Levy  y.  Butley,  L.  E.,  6  C.  P.  523. 

As  to  the  effect  of  7  &  8  Vict.  c.  12,  s.  19,  see  Boudcault  y.  Delafield,  1 
H.  &  M.  597 ;  33  L.  J.,  Oh.  38 ;  and  Boudcault  y.  Chatterton,  5  Ch.  D.  267, 
cited  post,  p.  827. 

Licence.']  The  consent  required  by  3  &  4  Will.  4,  c.  15,  s.  2,  must  be  in 
writing.  Eaton  y.  Lake,  supra.  It  need  not,  however,  be  in  the  hand- 
writing of  the  author,  and  may  be  given  by  any  agent  having  due 
authority.  Morton  y.  Copeland,  16  0.  B.  517;  24  L.  J.,  0.  P.  169.  If 
not  limited  in  its  terms,  it  may  apply  as  well  to  dramas  composed  after  it 
was  given,  as  to  those  which  were  then  in  existence.    Id. 
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Where  there  are  co-proprietors,  A.  and  B.,  the  lioenoe  of  A.  to  C,  with- 
out the  consent  of  B.,  is  insufficient,  and  B.  may  recover  from  G.  his  share 
of  the  penalty  for  infringement.    Powell  v.  Heady  12  Oh.  D.  687. 

InfringementJ]  What  is  a  representation  within  sect.  2  is  a  question 
for  the  jury.  Plancki  v.  Braham,  4  N.  C.  17.  A  song  which  relates  the 
burning  of  a  ship  at  sea,  and  the  escape  of  those  on  board,  describes  their 
feelings  in  vehement  language,  and  sometimes  expresses  them  in  the 
supposed  words  of  the  suffering  parties,  is  dramatic,  and  within  the 
statutes,  though  it  be  sung  only  by  one  person  sitting  at  a  piano,  giving 
effect  to  the  verses  by  his  delivery,  but  not  assisted  by  scenery  or  appro- 
priate dress.  Russell  v.  Smith,  12  Q,.  B.  217.  Such  a  performance  is 
within  the  proviso  of  5  &  6  Vict.  c.  45,  s.  24,  ante,  pp.  802,  811.  /rf-  A 
room  where  the  song  is  performed,  and  to  which  persons  paying  for 
tickets  are  admitted  for  the  {>urpose  of  hearing  it,  is,  for  the  time,  a  place 
of  dramatic  entertainment  withm  the  Acts,  though  the  room  be  ordinarily 
used  for  different  purposes.  Id.  But  it  is  otherwise  in  the  case  of  a 
private  performance,  for  admission  to  which  no  charge  is  made.  Duck  t. 
Bates,  12  Q.  B.  D.  79 ;  13  Id,  843,  0.  A.  {diss.  Fry,  £.  J.).  An  introduc- 
tion to  a  pantomime,  which  was  the  only  toritten  part  of  the  entertainment, 
is  within  the  protection  of  the  Act.  Lee  v.  Simpson,  3  C.  B.  871.  It  is 
not  necessary  to  show  that  the  defendant's  invasion  of  the  plaintiffs  ri^t 
was  done  knowingly.  S.  G.  There  is  no  infringement  unless  a  material 
and  substantial  part  of  the  drama  is  taken  by  the  defendant.  ChaUeri4m 
V.  Cave,  L.  E.,  10  0.  P.  572;  2  C.  P.  D.  42,  C.  A. ;  3  Ap.  Ca.  483,  D.  P.; 
see  also  other  cases  cited  ante,  pp.  806  et  seq.  It  is  an  infringement  of  the 
copyright  of  A.  in  an  opera,  to  perform  the  music  of  the  opera,  which  the 
defendant  has  reproduced  from  a  pianoforte  adaptation  thereof,  in  ^^hidi 
adaptation  A.  had  no  copyright.    Boosey  v.  Fairlie,  7  Ch.  D.  301,  G.  A. ; 

4  Ap.  Ca.  711,  D.  P. ;  Reade  v.  Lacy,  1  J.  &  H.  524;  30  L.  J.,  Ch.  655 ; 
Reads  y.  Conquest,  11  C.  B.,  N.  S.  479;  31  L.  J.,  0.  P.  153.  As  to 
dramatizing  a  novel  founded  on  a  play,  S.  CC,  cited  ante,  p.  809. 

The  defendant  must,  by  himself  or  agent,  actually  take  part  in  the 
representation,  which  is  a  violation  of  the  copyright ;  he  is  not  liable  if 
he  merely  let  the  theatre  where  the  infringement  takes  place,  even  though 
he  supphes  the  band,  scene-shifters,  supernumeraries,  and  money-takers, 
and  pays  for  printing  and  advertisements,  but  derives  no  other  profit  than 
the  rent  of  the  theatre,  although  it  be  calculated  on  the  gross  amount  of 
money  taken.    LyonY.  Knowles,  3  B.  &  S.  556;  32  L.  J.,  Q.  B.  71 ;  5 
B.  &  S.  751,  Ex.  Ch. ;  following  Russell  v.  Briant,  8  C.  B.  836.     But 
where  the  defendant,  the  proprietor  of  a  theatre,  let  the  use  of  the  same 
with  his  companv  of  actors,  h^hts,  scenery,  and  properties  to  his  son,  the 
stage-manager,  for  a  benefit  mght,  and  the  son  paid  the  defendant  a  fi:!ced 
sum  for  the  letting,  and  took  all  the  profits  of  such  night,  and  selected 
what  pieces  should  be  performed;  it  was  held  that  the  defendant  vras 
liable.     Marsh  v.  Conquest,  17  C.  B.,  N.  S.  418;  33  L.  J.,  C.  P.  319. 
Now  see  51  &  52  Yict.  c.  17,  ss.  3,  4,  ante,  p.  812. 

Damages—Penalty,']  The  stat.  3  &  4  Will.  4,  c.  15,  s«  2,  ante,  p.  810, 
gives  tiie  proprietor,  m  respect  of  his  dramatic  composition,  wrongfully 
performed  in  a  place  of  dramatic  entertainment,  the  oi)tion  of  alternate 
remedies,  viz.,  tibe  penaltr^  of  40«.  damages,  or  substantially  an  account. 
Where  A.'s  sole  liberty  of  representing  a  musical  composition,  givf^n  by 

5  &  6  Yict.  c.  45,  s.  20,  ante,  p.  810,  has  been  infringed,  A.  may,  it  has 
been  held,  recover  the  40«.  penalty  under  sect.  21,  although  the  repre- 
sentation was  not  at  a  place  of  dramatic  entertainment.     Wall  y.  Taylor^ 
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WaU  Y.  Martin,  11  Q,  B.  D.  102,  C.  A.,  diss.  Cotton,  L.  J.  But  it  is 
olJierwise  in  the  case  of  a  dramatic  entertainment.  Duck  y.  BateSy  ante, 
p.  814.  By  stat.  51  &  52  Yict.  c.  17,  as.  1,  4,  ante,  p.  812,  the  court  or 
judge  has,  in  the  case  of  an  action  for  an  imauthorized  representation  of 
a  musical  composition,  not  being  an  opera  or  stage-pla^  in  a  theatre,  or 
other  licensed  place  of  public  entertainment,  a  oiscrenon  to  award  leas 
tiian40«. 

Ccwfo.l  By  Id.y  88.  2,  4,  ante,  p.  812,  the  costs  in  any  such  action  are 
in  the  absolute  discretion  of  the  judge  before  whom  it  is  tried.  See  also 
45  &  46  Vict.  c.  40,  s.  4,  ante,  p.  811.  But  in  an  action  for  the  unautho- 
rized r^resentation  of  an  opera  or  play  in  a  theatre,  &c.  {vide  supra),  the 
nlamtin  is  entitled  to  full  costs  by  3  &  4  Will.  4,  c.  15,  a.  2,  although 
ne  recoTers  less  than  IQL  Beeve  v.  Gibson,  64  L.  T.,  N.  S.  141 ;  W.  N. 
1891,  40,  H.  S.,  Q.  B.  D. ;  Id.  54,  C.  A. 

Copyright  in  Lectures. 

Lectures  which  are  delivered  orally,  or  from  the  lecturer's  MS.,  under 
such  circunistances  as  not  to  imply  a  publication  of  them  by  him  to  the 
world  at  large,  are,  apart  from  statute,  protected  from  publication  by 
other  persons ;  thus,  where  the  audience  consists'of  **  a  limited  class  of  the 
public,  selected  and  admitted  for  the  sole  and  special  purpose  of  receiving 
mdividual  instruction,  they  may  make  any  use  they  can  of  the  lecture  to 
the  extent  of  taking  it  down  in  shorthand  for  their  own  information  and 
improvement,  but  cannot  publish  it."  Caird  v.  Sime,  12  Ap.  Ca.  326, 
348,  per  Ld.  Watson.  Where,  however,  **a  person  speaks  a  speech  to 
which  all  the  world  is  invited,  either  expressly  or  impliedly,  to  listen,  or 
preaches  a  sermon  in  a  church,  the  doors  of  which  are  open  to  all  man- 
xind,  the  mode  and  manner  of  publication  negative  "  any  right  to  limit 
the  right  of  publication.    Id.  p.  338,  per  Ld.  Halsbury,  C. 

On  these  principles,  injunctions  were  granted  to  restrain  the  unautho* 
rized  publication  of  private  lectures,  given  by  a  surgeon  at  a  hospital ; 
Abemethy  v.  Hutchinson,  3  L.  J.,  O.  S.,  Ch.  209 ;  1  HaU  &  Twells,  28  ; 
see,  however,  12  Ap.  Ca.  335,  n.  (4^ ;  or  ^ven  at  a  Working  Men's  College, 
where  the  admission  was  by  ticket  given  gratis;  Nicols  v.  Pitman,  26 
Ch.  D.  374 ;  or  by  a  professor  at  a  Scottish  university,  in  his  class  room,  to 
students  of  the  university,  who  had  paid  fees  for  attendance.  Caird  v. 
Sims,  supra. 

The  Lectures  Copyright  Act,  1835,  5  &  6  Will.  4,  c.  65,  prohibits,  under 
pain  of  forfeiture  of  the  copies  wrongfully  made,  and  of  a  penalty,  the 
publication  of  lectures  being  made  without  the  consent  of  tne  lecturer ; 
but  by  sect.  5,  tiie  Act  does  not  extend  to  any  lecture  of  the  delivering  of 
which  at  least  two  days'  previous  written  notice  has  not  been  given  to  two 
justices  living  within  five  miles  of  the  place  of  delivery ;  nor  to  any  lecture 
delivered  in  any  universibr,  or  public  school,  or  college,  or  on  any  public 
foundation,  or  m  virtue  of  any  ^t,  endowment,  or  foundation ;  *'  and  the 
law  relating  thereto  shall  remain  the  same  as  if  this  Act  had  not  been 
passed."  £i  cases,  therefore,  where  the  Act  does  not  apply,  the  law 
above  stated  is  still  in  force.     Nicols  v.  Pitrnan;  Caird  v.  8ime,  supra. 

Copyright  in  Engravings,  Prints,  and  Lithographs. 

The  copyright  in  engravings  is  regulated  by  the  Engraving  Copyright 
Acts,  1734  and  1766  (8  Geo.  2,  c.  13;  7  Geo.  3,  c.  38},  and  the  Prints 
Oojiyriiglit  Act,  1777  (17  Geo.  3,  c.  57). 
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By  8  Geo,  2,  c.  13,  s.  1,  "ever^  person  who  shall  inyent  and  design, 
engraye,  etch,  or  work  in  mezzotinto  or  chiaro  oscuro,  or  from  his  own 
works  and  invention  shall  cause  to  be  designed  and  engraved,  etched,  or 
worked  in  mezzotinto  or  chiaro  oscuro,  any  historical  or  other  print  or 
prints,  shall  have  the  sole  right  and  liberty  of  printing  and  reprinting 
the  same  for  the  term  of  14  years,  to  commence  from  the  dag  of  the  first 
publishing  th^eof,  which  shall  he  truly  engraved,  with  the  name  of  the  pro- 
prietor  on  each  plate,  and  printed  mi  every  such  print  or  prints,^*  The 
section  declared  that  spurious  plates  should  be  forfeited  to  the  proprietor 
of  the  original  plate,  wno  was  to  damask  the  same,  and  inflicted  a  penalty 
of  5«.  for  every  print,  to  be  recovered  by  any  qui  tarn  informer,  within 
(sect.  4)  three  months  of  the  discovery  of  the  ofPenoe. 

By  7  G^.  3,  c.  38,  ss.  1,  2,  the  right  is  extended  to  prints  of  any 
portrait,  conversation,  landscape,  or  architecture,  map,  chart,  or  plan,  or 
any  other  prints  whatsoever,  whether  from  the  artist's  own  designs,  or 
from  any  picture,  drawing,  model,  or  sculpture,  ancient  or  modem ;  and 
(sects.  5,  6)  the  same  penalties  are  recoverable  within  six  months  after 
the  ofPence  committed.  Sect.  7,  extends  the  period  for  which  the  copy- 
ridbt  is  to  last  to  28  years. 

By  17  Geo.  3,  c.  67,  **if  any  engraver,  etcher,  printseller,  or  other 
person  shall  within  the  time  limited  by  the  ^  above'  Acts,  or  either  of 
them,  engrave,  etch,  or  work,  or  cause  or  procure  to  be  engraved,  etched, 
or  worked  in  mezzotinto  or  chiaro  oscuro,  or  otherwise,  or  in  any  other 
manner  copy  in  the  whole,  or  in  part,  by  varying,  adding  to,  or  diminish- 
ing from  tiie  main  design,  or  shall  prmt,  reprint,  or  import  for  sale,  or 
cause  or  procure  to  be  printed,  reprinted,  or  imported  for  sale,  or  sh^ 
publish,  sell,  or  otherwise  dispose  of,  or  cause,  or  procure  to  be  published, 
sold,  or  otherwise  disx)08ed  of,  any  copy  or  copies  of  any  historical  print 
or  prints,  or  any  print  or  prints  of  any  portrait,  conversation,  landscape, 
or  architecture,  map,  chart,  or  plan,  or  any  other  print  or  prints  what- 
soever, which  hath  or  have  been  or  shall  be  ensraved,  etched,  drawn,  or 
designed  in  any  part  of  Grreat  Britain,  without  t£e  express  consent  of  the 
proprietor  or  proprietors  thereof,  first  had  and  obtained  in  writing,  signed 
by  him,  her,  or  them  respectively,  with  his,  her,  or  their  own  hfloid  or 
hands,  in  the  presence  of,  and  attested,  by  two  or  more  credible  witnesses, 
then  ever^  such  proprietor  or  proprietors  shall  and  may,  by  and  in  a 
special  action  upon  the  case  to  be  brought  against  tiie  person  or  persons 
so  offending,  recover  such  damag;es  as  a  jury,  on  the  trial  of  such  actdon, 
or  on  the  execution  of  a  writ  of  mquiry  thereon,  shall  give  or  assess." 

By  6  &  7  Will.  4,  c.  59,  the  above  Acts  are  extended  to  Ireland. 

By  15  &  16yict.  c.  12,  s.  14,  the  provisions  of  the  above  Acts  **are 
intended  to  include  prints  taken  b^  hthography,  or  any  other  mechanical 
process,  by  which  pnnts  or  impressions  of  diawmgs  or  designB  are  capable 
of  being  multiplied  indefinitely,  and  the  said  Acts  shaU  be  construed 
accordingly." 

Maps,  charts,  and  plans  now  fall  within  the  provisions  of  5  &  6  Yict. 
c.  45,  relating  to  books ;  see  sect.  2,  ante,  p.  799,  and  registration  under 
that  Act,  is  now,  by  sect.  24,  ante,  p.  802,  a  condition  precedent  to  an 
action  for  infringement.     Stannard  v.  Lee,  L.  R.,  6  Ch.  346,  ante,  p.  805. 

The  engraving  of  the  day  of  first  publication,  and  the  name  of  tJie 
proprietor,  on  each  plate  and  print,  as  required  by  8  G^.  2,  c.  13,  s.  1 ,  is 
essential  to  the  right  to  sue,  for  an  invasion  of  the  copyright.  Thompsot^ 
V.  Symonds,  5  T.  B.  41 ;  Newton  v.  Cowie,  4  Bing.  234 ;  Brocks  v.  Cocfc,  3 
Ad.  &  E.  138. 

The  proprietor  need  not  be  stated  on  the  plate  to  be  such.  Where  tlie 
publication  line  was,  '* London:   published  by  Henry  Qraves  &  Oo., 
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May  1,  1861,  printsellers  to  the  Queen,  6  Pall  Mall,'*  it  was  held  a  suffi- 
cient compliance  with  the  Act,  it  appearing  that  Henry  Graves,  the 
proprietor  of  the  plate,  had  not,  in  point  of  law,  any  partner.  Graves  y. 
Ash  ford,  L.  B.,  2  C.  P.  410,  Ex.  Ch.  And  the  trading  name  of  a  firm  is 
sufficient,  although  the  names  of  all  the  partners  are  not  therein  men- 
tioned.   Rock  y.  Lazants,  L.  B.,  15  Eq.  104. 

The  assignee  of  the  proprietor  may  sue  in  his  own  name  for  a  piracy 
of  the  plate ;  but  it  seems  doubtful  whether  the  name  of  the  origin^ 
proprietor  of  the  plate,  or  that  of  his  assignee,  should  be  engraved 
thereon.  Thompson  y.  Symonds,  5  T.  R.  41,  45.  It  would  seem  that  a 
copy  from  an  impression  of  a  plate,  on  which  the  date  and  name  do  not 
appear,  is  not  prohibited  by  these  Acts ;  if,  however,  the  original  engrav- 
ing were  taken  from  a  picture,  in  which  there  is  copyright,  such  copy  will 
be  a  colourable  imitation  of  the  picture  within  the  meaning  of  the  25  &  26 
Tict.  c.  68,  8.  11,  post,  5.  819 ;  see  Ex  pte.  BeiJ,  L.  E.,  3  Q.  B.  387.  The 
Acts  are  for  the  protection  of  the  skill  of  the  engraver  only,  in  execution 
or  desi^.  Dicks  v.  Brooks,  15  Ch.  D.  22,  C.  A.  Where,  therefore,  an 
engraving  is  taken  from  a  picture,  it  is  no  piracy  to  make  another  from 
the  original  picture.  Berenger  v.  Wheble,  2  Stark.  548.  And  a  person 
who  is  proprietor  of  the  engraving  only,  must  prove  that  the  copy  com- 
plained of  was  taken  from  ms  engraving.  Lucas  v.  Cooke,  13  Ch.  D,  872. 
And  in  such  a  case  a  chromo-lithograph  pattern  for  woolwork,  taken  from 
the  design  of  the  engravir^,  is  not  a  copy  within  the  meaning  of  the  Acts. 
Dicks  v.  Brooks,  supra.  The  Acts  do  not  prohibit  taking  engravings,  un- 
lawfully, from  a  lawful  j^late.  Murray  v.  Heath,  1  B.  &  Ad.  804.  A  plate 
copied  from  another,  with  differences  that  are  merely  colourable,  falls 
within  the  Acts.  West  y.  Francis,  5  B.  &  A.  737.  The  wood  engravings 
in  a  book  form  part  thereof,  and  are  protected  as  part  of  the  copyiight  of 
the  book,  without  the  date  and  name  appearing  on  the  engravings.  Bogue 
v.  Houhion,  5  De  G.  &  Sm.  267;  21  L.  J.,  Qi.  470.  In  an  action  for 
infringement,  it  is  unnecessary  to  produce  the  original  plate,  in  evidence, 
one  of  the  prints  is  sufficient.     Thompson  v.  Symonds,  supra, 

A  copy  of  a  print  taken  by  photography,  is  a  copy  within  the  8  Geo.  2, 
c,  13;  7  Geo.  3,  c.  38;  and  17  Geo.  3,  c.  57;  Oambart  v.  Ball,  14  C.  B., 
N.  S.  306;  32  L.  J.,  C.  P.  166;  Graves  v.  Ash/ord,  supra. 

By  the  8  Greo.  2,  c.  13,  s.  1,  the  action  only  lay  against  a  person  pirating 
with  a  guilty  knowledge,  but  since  17  Geo.  3,  c.  57,  an  action  on  the  case 
is  maintainable  ^^inst  a  person  who  sells  a  pirated  print,  not  knowing 
that  it  is  such,  nest  v.  Francis,  supra ;  Gamhart  v.  Sumner,  5  H.  &  N.  5 ; 
29L.  J.,  Ex.  98. 

The  limitation  of  three  months,  imposed  by  8  Geo.  2,  c.  13,  s.  3,  to  an 
action,  does  not  apply  to  an  action  on  the  case  brought  under  17  Geo.  3, 
c.  57.     Graves  v.  Mercer,  16  W.  R.  790,  Ir.  Q.  B. 

The  statutes  only  protect  works  designed,  engraved,  etched,  or  worked 
in  Great  Britain,  and  not  those  designed,  engraved,  etched,  or  worked 
abroadf  and  only  published  in  Great  ^Britain.  Page  v.  Townsend,  5  Sim. 
395,  and  vide  ante,  pp.  804,  805. 
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The  Act  giving  copyright  to  the  authors  of  these  works  of  art,  is  the 
Fine  Arts  Copyright  Act,  1862,  25  &  26  Vict.  c.  6S. 

By  sect.  1,  it  is  enacted,  **that  the  author,  being  a  British  subject  or 
reaiient  within  the  dominions  of  the  crown,  of  every  original  painting, 
drawing,  and  photograph  which  shall  be  or  shall  have  been  made  either  in 

TOi*.  n.  H 
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the  British  dominions  or  elsewhere,  and  which  shall  not  have  been  sold 
or  disposed  of  before  the  commencement  of  this  Act"  (29th  July,  1862), 
"and  his  assigns,  shall  haye  the  sole  and  exclusive  right  of  copying, 
engraving,  reproducing,  and  multiplying  such  painting  or  drawing,  and 
the  design  thereof,  or  such  photograph,  and  the  negative  thereof,  by  any 
means  and  of  any  size,  for  the  term  of  the  natural  lue  of  such  author,  and 
seven  years  after  his  death ;  provided  that  when  any  painting  or  drawing, 
or  the  negative  of  any  photograph,  shall  for  the  first  time  after  the 
passing  of  this  Act  be  sold  or  disposed  of,  or  shall  be  made  or  executed 
for  or  on  behalf  of  any  other  person  for  a  good  or  a  valuable  consideration, 
the  person  so  selling  or  dLn^osing  of  or  making  or  executing  the  same 
shall  not  retain  the  oopyiight  thereof,  unless  it  be  expressly  reserved  to 
him  by  agreement  in  writing,  si^ed  at  or  before  the  tmie  oi  such  sale  or 
disposition,  by  the  vendee  or  assignee  of  such  painting  or  drawing,  or  of 
such  negative  of  a  photograph,  or  by  the  person  for  or  on  whose  beh^df 
the  same  shall  be  so  made  or  executed ;  but  the  copyright  shall  belong  to 
the  vendee  or  assignee  of  such  painting  or  drawing,  or  of  such  negative  of 
a  photograph,  or  to  the  person  lor  or  on  whose  behalf  the  same  s^dl  have 
been  made  or  executed ;  nor  shall  the  vendee  or  assi^ee  thereof  be  en- 
titled to  any  such  copyright,  unless,  at  or  before  the  tmie  of  such  sale  or 
disposition,  an  agreement  in  writing,  signed  by  the  person  so  selling  or 
disposing  of  the  same,  or  by  his  agent  duly  authorised,  shall  have  been 
made  to  that  effect.'* 

By  sect.  2,  **  nothing  herein  contained  shall  prejudice  the  right  of  any 
person  to  copy  or  use  any  work  in  which  there  shall  be  no  copyright,  or 
to  represent  any  scene  or  object,  notwithstanding  that  there  may  be  copy- 
ri^t  in  some  representation  of  such  scene  or  object." 

By  sect.  3,  **  all  copyright  under  this  Act  shall  be  deemed  personal  or 
moveable  estate,  and  shall  be  assignable  at  law,  and  every  assignment 
thereof,  and  every  licence  to  use  or  copy,  by  any  means  or  process,  the 
design  or  work  which  shall  be  the  suoject  of  such  copyright,  shall  be 
made  by  some  note  or  memorandum  in  writing,  to  be  signed  by  the  pro- 
prietor of  the  copyright,  or  by  his  agent  appointed  for  that  purpose  in. 
writing." 

By  sect.  4,  **  there  shall  be  kept  at  the  hall  of  the  Stationers'  Company, 
by  the  officer  appointed  by  the  said  company  for  the  purposes  of  the  Act '* 

i5  &  6  Vict.  c.  45,  ante,  p.  799),  *'  intituled  *  An  Act  to  amend  the  Law  of 
Copyright'  a  book  or  books,  entitled  'the  register  of  proprietors  of  copy- 
right in  paintings,  drawings,  and  photographs,'  wherein  shall  be  entered 
a  memorandum  of  every  copyright  to  woich  any  person  shall  be  entitled 
under  this  Act,  and  a^  of  every  subsequent  assignment  of  any  such. 
copyright ;  and  such  memorandum  shall  contain  a  statement  of  the  date 
of  such  agreement  or  assignment  and  of  the  names  of  the  parties  thereto, 
and  of  the  name  and  place  of  abode  of  the  person  in  whom  such  oopyrig-ht 
shall  be  vested  by  virtue  thereof,  and  of  the  name  and  place  of  abode  of 
the  author  of  the  work  in  which  there  shall  be  such  copyright,  together 
with  a  short  description  of  the  nature  and  subject  of  such  work,  and  in 
addition  thereto,  if  the  person  registering  shall  so  desire,  a  sketch,  outline, 
or  photograph  of  the  said  work,  and  no  proprietor  of  any  such  copyright 
shall  be  entitled  to  the  benefit  of  this  Act  \intil  such  registration,  and  no 
action  shall  be  sustainable,  nor  any  penalty  be  recoverable,  in  respect  of 
anything  done  before  registration. 

By  sect.  5,  the  provisions  contained  in  5  &  6  Yict.  c.  45,  ss.  11, 14,  anir^ 
p.  799,  are  extended  to  the  register  to  be  kept  imder  this  Act. 

By  sect.  6,  '*  if  the  author  of  any  painting,  drawing,  or  photograph  in 
which  there  shall  be  subsisting  copyright,  after  haying  sold  or  disposed  of 
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snch  copyriglit,  or  if  any  other  person,  not  l)emg  the  proprietor  for  the 
time  being  of  copyright  in  any  painting,  drawing,  or  pnotograph,  ah^, 
without  the  consent  of  such  proprietor,  repeat,  copy,  colourably  imitate, 
or  otherwise  multiply  for  sale,  hire,  exhibition,  or  distribution,  or  cause 
or  procure  to  be  repeated,   copied,   colourably  imitated,   or  otherwise 
mnltiplied  for  sale,  hire,  exhibition,  or  distribution,  any  such  work  or  the 
design  thereof,  or,  knowing  that  any  such  repetition,  copy,   or  other 
imitation  has  been  unlawfully  made,  shall  import  into  any  part  of  the 
United  Kingdom,  or  sell,  publish,  let  to  hire,  exhibit,  or  distribute, 
or  offer  for  sale,  hire,  exhibition,  or  distribution,  or  cause  or  procure  to  be 
imported,  sold,  published,  let  to  hire,  distributed,  or  offered  lor  sale,  hire, 
exnibition,  or  distribution,  any  repetition,  copy,  or  imitation  of  the  said 
work,  or  of  the  design  thereof,  made  without  such  consent  as  aforesaid, 
soch  person  for  every  such  offence  shall  forfeit  to  the  proprietor  of  the 
Gopynght  for  the  time  bein^  a  sum  not  exceeding  ten  pounds ;  and  all 
sucn  repetitions,  copies,  ana  imitations  made  without  such  consent  as 
aforesaid,  and  all  negatives  of  photographs  made  for  the  purpose  of 
obtaining  such  copies,  shall  be  forfeited  to  the  proprietor  of  the  copy- 
right" 

By  sect.  8,  "all  pecuniary  penalties  which  shall  be  incurred,  and  all 
soch  unlawful  copies,  imitations,  and  all  other  effects  and  things  as  shall 
have  been  forfeited  by  offenders,  pursuant  to  this  Act,  and  pursuant  to 
any  Act  for  the  protection  of  copyright  engravings,  may  be  recovered  by 
the  person  hereinbefore  and  in  any  such  Act  as  aforesaid  empowered  to 
recover  the  same  respectively,"  .  .  .  .  "by  action  against  the  party 
offending." 

By  sect.  9,  "  in  any  action  for  the  infringement  of  any  such  copyright 
as  aforesaid,  it  shall  be  lawful  for  the  court  in  which  such  action  is 
pending,  if  l^e  court  be  then  sitting,  or  if  the  court  be  not  sitting,  then 
lor  a  judge  of  such  court,  on  the  application  of  the  plaintiff  or  defendant 
respectively,  to  make  such  order  for  an  injunction,  inspection,  or  account, 
and  to  give  such  direction  respecting  such  action,  injunction,  inspection, 
and  account,  and  the  proceedings  therein  respectively,  as  to  such  court  or 
judge  may  seem  fit." 

By  sect.  11,  **  if  the  author  of  any  painting,  drawing,  or  photograph,  in 
which  there  shall  be  subsisting  copyn&;ht,  after  having  sold  or  otherwise 
disposed  of  such  copyright,  or  if  anir  other  person,  not  being  the  proprietor 
for  the  time  being  of  such  copyright,  shall,  without  the  consent  of  such 
proprietor,  repeat,  copy,  colouraoly  imitate,  or  otherwise  multiply,  or 
cause  or  procure  to  be  repeated,  copied,  colourably  imitated,  or  otherwise 
multiplied,  for  sale,  hire,  exhibition,  or  distribution,  any  such  work  or 
the  design  thereof,  or  the  negative  of  any  such  photograph,  or  shall 
import,  or  cause  to  be  imported,  into  any  part  of  the  United  Kingdom,  or 
sell,  public,  let  to  hire,  exhibit,  or  distribute,  or  offer  for  sale,  hire, 
exhibition,  or  distribution,  or  cause  or  procure  to  be  sold,  published,  let 
to  hire,  exhibited  or  distributed,  or  offered  for  sale,  hii-e,  exhibition,  or 
distribution,  any  repetition,  copy,   or  imitation  of  such  work,  or  the 
design  thereof,  or  the  negative  of  any  such  photograph,  made  without 
such  consent  as  aforesaid,  then  every  such  proprietor,  in  addition  to  the 
remedies  hereby  given  for  the  recovery  of  any  such  penalties,  and  forfei- 
ture of  any  such  things  as  aforesaid,"  (^vide  sect.  6,  supra),  **  may  recover 
damages  by  and  in  a  special  action  on  the  case,  to  be  Drought  against  the 
person  so  offending,  and  may  in  such  action  recover  and  enforce  the  deli- 
very to  him  of  all  unlawful  repetitions,  copies,  and  imitations,  and  nega- 
tires  of  photographs,  or  may  recover  damages  for  the  retention  or  conver- 
sion thereof." 

h2 
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The  statute  applies  only  to  what  are  popidarly  known  as  works  of  ait. 
ThuS)  it  seems  that  painted  designs  of  rugs  or  carpets,  are  not  paintings, 
within  it.  Woodward  v.  L.  &  N.  W.  By,  Co.,  3  Ex.  D.  121,  126.  per 
Hawkins,  J.,  cited  ante,  p.  609.  Nor  is  a  drawing  of  a  hand  holding  a 
pencil  and  completing  a  cross  in  a  square,  of  no  artistic  merit,  but  designed 
to  indicate  to  an  illiterate  voter  now  he  is  to  fill  up  a  ballot  paper. 
Kenrick  v.  Lawrence,  25  Q.  B.  D.  99. 

Sect.  1  confers  copyright  from  the  time  the  work  is  made,  but  sect.  4 
restrains  proceedings  for  infringement  of  the  right  until  after  registra- 
tion.    Tuck  V.  Priester,  infra. 

The  language  used  in  the  proviso  in  sect.  1,  is  exceedingly  obscure. 
The  probable  construction  to  be  put  on  it,  is  that,  (1)  Where  a  picture,  &c 
ifl  made  for  good  consideration,  by  A.,  on  commission  for  B.,  the  copyiight 
passes  to  B.,  unless  reserved  to  A.,  by  writing  signed  by  B.  himseU; 
see  Pollard  v.  Photographic  Co,,  40  Ch.  D,  345,  353  ;  (2)  Where  a  picture, 
&c.  is  after  July  29th,  1862,  for  good  consideration,  for  the  first  time 
transferred  by  the  owner  C.  to  D.,  the  copyright  may  be  reserved  to  C, 
by  a  writing  signed  by  D.  himself,  or  be  transferred  to  D.,  by  a  writing 
signed  by  C,  or  his  agent,  but  in  the  absence  of  such  writing  the 
copyright  expires.  See  Beport  of  the  Ck)pyright  Commission,  1878, 
§  102. 

A  person  who  directed  an  artist  in  his  employ  to  make  the  drawing 
described  in  Kenrick  v.  Lawrence,  supra,  was  held  not  to  be  the  author.  S.  C. 
So,  where  A.,  who  carries  on  a  photographic  business,  employs  his  serrant, 
B.,  to  take  negatives  for  him,  A.  is  not  the  author  of  the  photographs 
taken  therefrom,  within  sect.  1.  Nottage  v.  Jackson,  11  Q.  B.  D.  627, 
0.  A.  It  seems  that  B.,  who  has  actually  formed  the  picture,  by 
arranging  in  position,  &c.,  the  persons  x>hotographed,  is  the  author.    S.  G. 

A  photograph,  taken  from  a  picture,  is  an  onginal  photograph,  within 
the  meaning  of  sect.  1.  Graves  case,  L.  B.,  4  Q.  B.  715.  Sect.  2,  how- 
ever, expressly  allows  a  fresh  photograph,  &c.,  to  be  taken  of  the  same 
subject.  Id,  pp.  722,  723,  per  Blackburn,  J.  It  is  sufficient,  under 
sect.  4,  for  the  assignee  of  the  copyright  to  register  the  assignment  to  him, 
without  registration  of  the  original  copyright  of  the  author.  S.  C.  The 
entry  on  tihe  register  of  a  short;  title,  whicn  describes  the  subject  of  the 
picture,  is  sufficient;  e,g.,  painting  in  oil — Ordered  on  foreign  service; 
painting  in  oil — My  first  sermon;  nhotograph — My  second  sermon. 
Expte,  Beat,  L.  R.,  3  Q.  B.  387. 

Damages  may  be  recovered,  under  sect.  11,  for  the  sale,  after  registra- 
tion, of  copies  made  abroad  and  imported  before  registration,  but  not 
penalties,  under  sect.  6 ;  nor  damages  for  wrongful  copying  before  regis- 
tration. Tuck  V.  Priester,  19  Q.  B.  D.  629,  C.  A.  The  penalty  is  re- 
coverable under  sect.  6  in  respect  of  each  copy  sold.  Ex  pte,  Beal, 
supra. 

It  has  been  held  that  a  photograph  of  an  engraving,  which  latter  was 
taken  from  a  picture,  the  copyright  of  both  being  vested  in  the  same 
person,  is  a  colourable  imitation  of  the  original  picture  within  the  mean- 
ing of  sect.  11 ;  S.  0. ;  and  so,  it  has  been  held  in  the  Irish  Exchequer 
Chamber,  is  a  photograph  of  a  group,  arranged  to  resemble  that  repre- 
sented by  the  original  picture,  and  coloured  so  as  to  correspond  with  the 
latter.  Turner  v.  Bobinson,  10  Ir.  Ch.  E.  121,  510.  Sedquoere;  seesecL  2, 
and  L.  E.,  4  Q.  B.  722,  723,  cited  supra. 

As  to  the  licence  required  to  copy  photographs,  see  Strahan  v.  Chaham, 
16  L.  T.,  N.  S.  87,  H.  T.  1867,  Malins,  V.-C. ;  17  L.  T.,  N.  S.  457,  M.T. 
1868,  Ld.  Chehnsford,  C. 
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Copyright  in  Sculptures,  Models,  <fcc. 

The  Act  giying  copyright  in  the  case  of  sculptures,  &c.  is  the  Sculpture 
Copj-right  Act,  1814,  54  Geo.  3,  o.  56;  its  provisions  are  briefly  noticed 
below.  The  earlier  statute,  38  Geo.  3,  c.  71,  is  now  repealed  by  24  &  25 
Vict  c.  101. 

By  54  Geo.  3,  c.  56,  s.  1,  copyright  is  given  to  the  persons  who  make  or 
cause  to  be  made  any  new  and  original  sculptures,  models,  copies  and 
casts  for  the  period  of  14  years  from  uie  time  of  first  publication,  provided 
the  proprietor  put  his  name  and  the  date,  on  every  such  sculpture,  &c. 
before  publication.  If  at  the  expiration  of  the  14  years,  the  sculptor,  &c. 
be  then  living,  the  right  shall  return  to  him,  for  another  period  of  14 
years.    Sect.  6. 

Sect.  3  gives  the  proprietor  a  special  action  on  the  case  against  any 
person  making,  importmg,  or  causing  to  be  made  or  imported  or  exposed 
to  sale  or  otherwise  disposed  of,  any  pirated  copy  of  such  sculpture ;  by 
sect.  5  such  action  is  to  be  commenced  withm  six  months  after  the 
discovery  of  the  offence. 

The  8^t.  13  &  14  Vict.  c.  104,  ss.  6,  7,  enabled  the  proprietor  to  register 
sculpture,  &c.  which  had  copyright  under  the  above  Act,  and,  i)iovided 
he  marked  the  word  "registered,"  and  the  date  of  registration,  on  every 
copv,  to  sue  (see  5  &  6  Vict.  c.  100,  s.  9)  the  person  who  bo  pinited  the 
sculpturo,  for  a  peualtv  of  not  less  than  5/.  or  more  than.  30/.  Tho-w)  i)r()vi- 
fdons  have  however  been  repealed  by  the  Patents,  Designs,  and  Trade 
Marks  Act,  1*^83,  46  &  47  Vict.  c.  57,  s.  113,  and  sculpture  canaot  now 
be  registered  under  that  Act.    See  sect  60,  post,  p.  828. 

International  CopyrigJiL 

The  principal  Act  extending  to  the  authors,  desi^ers,  engravers,  &c. 
of  worts  published  abroad,  the  benefits  of  the  various  Copyright  Acts, 
enumerated  in  the  previous  pa^s,  is  the  International  Copyright  Act, 
1844,  7  &  8  Vict.  c.  12,  the  provisions  of  which  are  as  follows : —  . 

Sect-  1  recites  all  the  previous  Copyright  Acts  cited  ante,  pp.  798  et  aeq, 
(except  the  5  &  6  Will.  4,  c.65,  ante,  p.  810,  relating  to  lectures),  and  repeals 
the  earlier  Act  (1  &  2  Vict.  c.  59)  relating  to  international  copyright. 

By  the  interpretation  clause  (s.  20),  "the  word  *book'  shall  be  con- 
strued to  include  *  volume,*  *  pamphlet,*  *  sheet  of  letter-press,*  *  sheet  of 
music,'  *map,*  *  chart,*  or  *plan* ;  and  the  expression  *  articles  of  sculp- 
ture' Bhall  mean  all  such  sculptures,  models,  copies,  and  casts,  as  are 
described  in  the  said  Sculpture  Copyright  Acts,  and  in  respect  of  which 
the  privileges  of  copyright  are  thereby  conferred ;  and  the  words  *  print- 
ing* and  *  reprinting'  shall  include  engraving,  and  any  other  method  of 
multiplying  copies.** 

Sect.  2  enacts  that  her  Majesty  may,  by  order  in  council,  **  direct  that, 
as  respects  all  or  any  particular  class  or  classes  of  the  following  works 
fnamely),  books,  prints,  articles  of  sculpture,  and  other  works  of  art,  to 
DO  defined  in  such  order,  which  shall  after  a  future  time,  to  be  specified 
in  such  order,  be  first  published  in  anv  foreign  country  to  be  named  in 
such  order,  the  authors,  inventors,  designers,  engravers,  and  makers 
thereof  respectively,  their  respective  executors,  administrators,  and  assigns, 
shall  have  the  privilege  of  copyright  therein  during  such  period  or  respec- 
tive periods  as  shall  be  defined  in  such  order,  not  exceeding,  however,  as 
to  any  of  the  above-mentioned  works,  the  term  of  copyright  which 
authors,  inventors,  designers,  engravers,  and  makers  of  the  bke  works 
respectively  first  published  in  the  United  Kingdom  may  bo  then  entitled  to 
under  the  hereinbefore  recited  Acts  respectively**  {vide  sect.  1,  supra),  "or 
under  any  Acts  which  may  hereafter  be  passed  in  that  behalf." 
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Sects.  14,  17  aie  replaced  by  49  &  50  Yict.  c  33,  as.  4,  10,  pod,  pp.  824, 
826. 

By  sect.  15,  every  such  order  in  council  sliall  **  be  published  in  the 
London  Gazette,  and  from  the  time  of  such  publication  shall  have  the  same 
effect  as  if  every  part  thereof  were  included  in  this  Act.'* 

By  sects.  3,  4,  5,  when  such  order  applies  to  books,  prints,  articles  of 
sculpture,  or  to  any  other  works  of  art,  or  to  dramatic  peces  and  musical 
compositions,  then  all  the  provisions  of  the  Copyright  Acts,  ante,  pp.  798 
et  9e^,,  for  the  time  being  in  force,  with  regard  to  books,  &c.,  first 
published  in  the  United  Kingdom,  shall  severally  and  respectivelj' 
apply. 

But  by  sect.  5,  it  is  a  condition  precedent  to  copyright  in  musical  and 
dramatic  pieces  that  they  should  be  registered  as  provided  by  the  Act. 
Begistration  is  not  required  in  the  case  of  such  pieces  first  represented  in 
England.     5&e  Yict.  c.  45,  s.  24,  ante,  p.  802. 

Sect.  6  enacts  tibat  no  author  of  auy  oook,  dramatic  piece,  or  musical 
composition,  or  his  executors,  administrators,  or  assigns,  and  no  inventor, 
designer,  or  engraver  of  any  print,  or  maker  of  any  article  of  sculpture, 
or  other  work  of  art,  his  executors,  &c.,  shall  be  entitled  to  the  benefit  of 
this  Act,  or  of  any  order  in  council  to  be  issued  in  pursuance  thereof, 
unless,  within  a  time  or  times,  to  be  in  that  behalf  prescribed  in  each 
such  order  in  council,  such  book,  &c.,  shall  have  been  so  re^iijstered,  and 
such  copy  thereof  shall  have  been  so  delivered  as  hereinafter  is  mentioned 
(that  is  to  say),  as  re^rds  such  book,  and  also  such  dramatic  piece  or 
musical  composition  (in  the  event  of  the  same  having  been  printed),  tlie 
title  to  the  copy  thereof,  the  name  and  place  of  abode  of  the  author  or 
composer  and  of  the  proprietor  of  the  copyright  thereof,  the  time  and 
place  of  the  first  pubhcation,  representation,  or  performance  thereof,  as 
the  case  may  be,  m  the  foreign  country  named  in  the  order  in  council, 
shall  be  entered  in  the  remster  Book  at  Stationers'  Hall,  and  one  printed 
copy  of  the  whole  of  such  book,  and  of  such  dramatic  piece  or  musical 
composition,  in  the  event  of  the  same  having  been  printed,  and  of  eveinr 
volume  thereof,  together  with  all  maps  and  prints  relating  thereto,  sliail 
be  delivered  to  the  officer  at  Stationers*  Hall ;  and  as  regards  dramatic 
pieces  and  musical  compositions  in  manuscript,  the  titie  to  the  same,  the 
name  and  place  of  abode  of  the  author  or  composer  thereof  and  of  the 
proprietor  of  the  right  of  representing  or  performing  the  same,  and  the 
time  and  place  of  the  first  representation  or  performance  thereof  in  the 
country  named  in  the  order  in  coimcil,  shall  be  entered  in  the  said  regis- 
ter book ;  and  as  regards  prints,  the  title  thereof,  the  name  and  place  ol 
abode  of  the  inventer,  designer,  or  engraver  thereof,  the  name  of  the  pro- 
prietor of  the  copyright  therein,  and  the  time  and  place  of  the  first 
publication  thereof  in  the  foreign  countrv  named  in  the  order  in  council, 
shall  be  entered  in  the  said  register  book,  and  a  copy  of  such  print  shall 
be  delivered  to  the  said  officer  at  Stetioners'  Hall ;  and  as  regards  any 
such  article  of  sculpture,  or  any  such  other  work  of  art  as  aforesaid,  a 
descriptive  title  thereof,  the  name  and  place  of  abode  of  the  maker  thereof, 
the  name  of  the  proprietor  of  the  copyright  therein,  and  the  time  and  place 
of  its  first  publication  in  the  foreign  country  named  in  the  order  in  coun- 
cil, shall  be  entered  in  the  said  register  book;  and  the  said  officer  receiving 
such  copies,  so  to  be  delivered  as  aforesaid,  shall  give  a  receipt  in  writing 
for  the  same,  and  such  delivery  shall  be  sufficient  imder  the  provisions^ 
this  Act. 

Sect.  7  enacte  ''that  if  a  book  be  published  anonymously,  it  shall  be 
sufficient  to  insert  in  the  entry  thereof  in  such  register  book,  the  luune 
and  place  of  abode  of  the  first  publisher  thereof,  instead  of  the  name  &uid 
place  of  abode  of  the  author  thereof,  together  with  a  declaration  that  suc& 
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entiT  is  made  either  on  behalf  of  the  author  or  on  behalf  of  such  first 
publiaher,  as  the  case  may  require." 

Bj  sect.  12,  no  printed  copy  of  any  subsequent  edition  of  any  book  so 
delivered  need  be  delivered,  unless  the  same  shall  contain  additions  or 
alterations. 

Sect.  8  enacts  "that  the  several  enactments  in  the  said  Copyright 
Amendment  Act"  (6  &  6  Vict.  c.  45,  ante,  pp.  798,  et  seq.),  *^ contained 
with  relation  to  keeping  the  said  register  book,  and  the  inspection  thereof  y 
the  searches  therein,  and  the  debvery  of  certified  and  stamped  copies 
thereof,  the  reception  of  such  copies  m  evidence,  the  making  of  false 
entries  in  the  said  book,  and  the  production  in  evidence  of  jpajyers  falsely 
purporting  to  be  copies  of  entries  in  the  said  book,  the  apphcations  to  the 
courts  and  judges  by  persons  aggrieved  by  entries  in  the  said  book,  and 
the  expunging  and  var^rmg  such  entries,  shall  ap{)ly  to  the  books, 
dramatic  pieces,  and  musical  compositions,  prints,  articles  of  sculpture, 
and  other  -works  of  art,  to  which  any  order  in  coimcil  issued  in  pursuance 
of  this  Act  shall  extend,  and  to  the  entries  and  assignments  of  copyright 
and  proprietorship  therein,  in  such  and  the  same  manner  as  if  such  enact- 
ments were  here  expressly  enacted  in  relation  thereto,  save  and  except 
that  the  forms  of  entry  prescribed  by  the  said  Copyright  Amendment  Act 
may  be  varied  to  meet  tne  circumstances  of  the  case." 

Sect.  9  relates  to  expunging  or  varying  the  entry  on  the  ground  of  a 
wrongful  first  publication. 

Sect.  10  prohibits  the  importation  of  any  book,  &c.,  in  which  there  is 
copyright,  printed  elsewhere  than  in  the  foreign  coxmtry  where  it  was  first 
published,  and  enacts  that  **  as  respects  anj  such  copies  so  prohibited  to 
oe  imported,  and  also  as  respects  any  copies,  unlawfully  prmted  in  any 
place  whatsoever,  of  any  books  wherein  there  shall  be  any  such  sub- 
sisting copyright  as  aforesaid,  any  person,  who  shall  in  any  part  of  the 
Briti£  dominions,  import  such  prohibited  or  unlawfully-printed  copies, 
or  who,  knowing  such  copies  to  be  so  unlawfully  imported,  or  unlawfully 
printed,  shall  sell,  publish,  or  expose  to  sale,  or  hire,  or  shall  cause 
to  be  sold,  publiehed,  or  exposed  to  sale,  or  hire,  or  have  in  his  pos- 
session for  sale,  or  hire,  any  such  copies,  so  unlawfully  importea,  or 
unlawf  allv  printed,  such  offender  shall  be  liable  to  a  special  action  on  the 
case,  at  the  suit  of  the  proprietor  of  such  copyright,  to  be  brought  and 
prosecuted  in  the  same  courts  and  in  the  same  manner,  and  with  the  like 
restrictions  upon  the  proceedings  of  the  defendant,  as  are  respectively  pre- 
scribed in  the  said  Copyright  Amendment  Act"  (pp.  798  d  seq,),  **  with 
relation  to  actions  thereby  authorized  to  be  brought  by  proprietors  of 
copvright  against  persons  importing  or  selling  books  unlawfully  printed 
in  tLe British  dominions." 

By  sect.  19,  authors  of  works,  &c.,  first  published  out  of  her  Majesty's 
dominions,  are  not  entitled  to  copyright  except  under  this  Act. 

The  25  &  26  Yict.  c.  68,  ante,  pp.  817  e<  seq,y  is,  by  sect.  12,  to  be  con- 
sidered as  incorporating  the  provisions  of  7  &  8  Yict.  c.  12,  in  the  same 
manner  as  if  they  were  part  of  that  Act. 

The  International  Copyright  Act,  1852,  15  &  16  Yict.  c.  12,  which  re- 
placed 7  &  8  Yict.  c.  12,  s.  18,  has  itself  been  partially  repealed  by  49  & 
50  Yict.  c.  33,  and  sect.  5,  post^  p.  824,  of  that  Act  relates  to  the  copy- 
right in  translations  of  workspuolished  abroad.  The  section,  however, 
retains  and  applies  15  &  16  Yict.  c.  12,  s.  6,  so  as  not  **to  prevent  fair 
imitations,  or  adaptations  to  the  English  stage,  of  any  dramatic  piece  or 
musical  composition,  published  "  abroad. 

By  sect.  7,  articles  of  political  discussion  published  in  any  foreign  news- 
paper or  periodical,  may  be  republished  or  translated,  with  ac^owledg- 
ment,  and  so  may  other  articles,  unless  the  author  has,  in  a  conspicuous 
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part  of  the  newspaper,  sisnified  his  intention  of  preserving  the  copyrigiht 
and  right  of  tranfllating  the  same. 

By  the  International  Copyright  Act,  1875,  38  &  39  Vict.  c.  12,  the  Order 
in  Council  giving  protection  may  prevent  sect.  6  from  applying  to  the  pro- 
tected piece. 

The  International  Copyright  Act,  1886,  49  &  50  Vict.  c.  33,  which 
by  sect.  1  (3),  is  to  be  construed  with  the  International  Copyright  Acts, 
1844,  1852,  and  1875,  is  as  follows  :— 

Sect.  2.  "The  following  provisions  shall  apply  to  an  Order  in  Council 
under  the  International  Copyright  Acts : — 
(1.)  The  order  may  extend  to  all  the  several  foreign  countries  named  or 

described  therein : 
(2.)  The  order  may  exclude  or  limit  the  rights  conferred  by  the  Inter* 
national  Copyright  Acts  in  the  case  of  authors  who  are  not  subjects 
or  citizens  of  the  foreign  countries  named  or  described  in  that  or  any 
other  order,  and  if  the  order  contains  such  limitation  and  the  author 
of  a  literary  or  artistic  work  first  produced  in  one  of  those  foreign 
countries  is  not  a  British  subject,  nor  a  subject  or  citizen  of  any  of 
the  foreign  countries  so  named  or  described,  the  publisher  of  such 
work,  unless  the  order  otherwise  provides,  shall  for  the  purpose  of 
any  legal  proceedings  in  the  Umted  Kingdom  for  protecting   any 
copyright  in  such  work  be  deemed  to  be  entitled  to  such  copyright  ss 
if  he  were  the  author,  but  this  enactment  shall  not  prejudice  the 
rights  of  such  author  and  publisher  as  between  themselves : 
(3.)  The  International  Copyright  Acts  and  an  order  made  thereunder 
shall  not  confer  on  any  person  any  greater  right  or  longer  term  of 
copyright  in  any  work  than  that  enjoyed  in  the  foreign  country  in 
which  such  work  was  first  produced." 
Sect.  3  contains  provisions  as  to  a  work  produced  simultaneously  in 
two  countries. 

By  sect.  4  (1.)  "Where  an  order  respecting  any  foreign  country  is 
made  under  the  International  Copyright  Acts  the  provisions  of  those  Acts 
with  respect  to  the  registry  and  delivery  of  copies  of  works  shall  not  apply 
to  works  produced  in  such  country  except  so  far  as  provided  by  the  order  ;'* 
(2.)  provides  for  reciprocal  protection  for  British  authors  by  the  foreign 
country  on  behalf  of  which  the  order  is  made." 

By  sect.  5  (1.),  **  Where  a  work  being  a  book  or  dramatic  piece  is  first 
produced  in  a  foreign  country  to  which  an  Order  in  Council  under  the 
Intemational  Copyright  Acts  applies,  the  author  or  publisher,  as  the  case 
may  be,  shall,  unless  otherwise  directed  bj  the  order,  have  the  same 
ri^ht  of  preventing  the  production  in  and  importation  into  the  United 
Kingdom  of  any  translation  not  authorized  by  him  of  the  said  work  as  he 
has  of  preventing  the  production  and  importation  of  the  original  work. 

(2.)  Provided  that  if  after  the  expiration  of  ten  years,  or  any  other  term 
prescribed  by  the  order,  next  after  the  end  of  the  year  in  which  the  work, 
or  in  the  case  of  a  book  published  in  numbers  each  number  of  the  book, 
was  first  produced,  an  authorized  ti*anslation  in  the  English  language  of 
sudi  work  or  number  has  not  been  produced,  the  said  right  to  prevent  tiie 
production  in  and  importation  into  the  United  Kingdom  of  an  unautho- 
nzed  translation  of  such  work  shall  cease. 

(3.)  The  law  relating  to  copyright,  including  this  Act,  shall  apply  to  a 
lawfullv  produced  translation  of  a  work  in  like  manner  as  if  it  wer^e  an 
original  work. 

(4.)  Such  of  the  provisions  of  the  Intemational  Copyright  Act,  1852, 
relatmg  to  translations  as  are  unrepealed  by  this  Act  snail  apply  in.   like 
manner  as  if  they  were  re-enacted  m  this  section." 
By  sect.  6,  '*  Where  an  Order  in  Council  is  made  under  the  Intemational 
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Copyiiglit  Acts  with  respect  to  any  foreign  country,  the  author  and  pub- 
lister  of  any  literary  or  artistic  work  fist  produced  before  the  date  at 
vhich  such  order  comes  into  operation  shall  be  entitled  to  the  same  rights 
and  remedies  as  if  the  said  Acts  and  this  Act  and  the  said  order  had 
applied  to  the  said  foreign  country  at  the  date  of  the  said  production : 
^x)vided  that  where  any  person  has  before  the  date  of  the  publication  of* 
an  Order  in  Council  lawfully  produced  any  work  in  the  Umted  Kingdom, 
nothing  in  this  section  shall  diminish  or  prejudice  any  rights  or  interests 
arising  from  or  in  connection  with  such  production  whicn  are  subsisting 
and  valuable  at  the  said  date.'' 

By  sect.  7,  **  Where  it  is  necessary  to  prove  the  existence  or  proprietor- 
ship of  the  copyright  of  any  work  first  produced  in  a  foreign  country  to 
which  an  Order  in  Council  under  the  International  Copyright  Acts  applies, 
an  extract  from  a  register,  or  a  certificate,  or  other  document  statiog  the 
existence  of  the  copyright,  or  the  person  who  is  the  proprietor  of  such 
copyright,  or  is  for  the  purpose  of  any  legal  proceedings  in  the  United 
Xm^om  deemed  to  be  entitled  to  such  copyright,  if  authenticated  by  the 
official  seal  of  a  minister  of  state  of  the  said  forei^  coimtry,  or  by  the 
official  seal  or  the  signature  of  a  British  diplomatic  or  consular  officer 
actiD^  in  such  country,  shall  be  admissible  as  evidence  of  the  facte  named 
therein,  and  all  couiis  shall  teke  judicial  notice  of  every  such  official  seal 
and  signature  as  is  in  this  section  mentioned,  and  shall  admit  in  evidence, 
without  proof,  the  documente  authenticated  by  it." 

By  sect.  8  (1),  **The  Copyright  Acte  shall,  subject  to  the  provisions  of 
this  Act,  apply  to  a  literary  or  artistic  work  first  produced  in  a  British 
possession  in  like  manner  as  they  apply  to  a  work  first  produced  in  the 
United  Kingdom : 

Provided  that — (a)  the  enactmente  respecting  the  registry  of  the  copy- 
right in  such  work  shall  not  apply  if  the  law  of  such  possession  provides 
for  the  registration  of  such  copyright;  and  (6)  where  such  work  is  a 
book  the  delivery  to  any  persons  or  body  of  persons  of  a  copy  of  any 
such  work  shall  not  be  required. 

(2.)  "Where  a  register  of  copyright  in  books  is  kept  under  the  authority 
of  the  government  of  a  British  possession,  an  extract  from  that  register 
puiporting  to  be  certified  as  a  true  copy  by  the  officer  keeping  it,  and 
autnenticated  by  the  public  seal  of  the  British  possession,  or  by  the 
official  seal  or  the  signature  of  the  governor  of  a  British  possession,  or  of 
a  colonial  secretary,  or  of  some  secretery  or  minister  administering  a 
department  of  the  government  of  a  British  possession,  shall  be  admissible 
in  evidence  of  the  contente  of  that  register,  and  all  courte  shall  teke 
judicial  notice  of  every  such  seal  and  signature,  and  shall  admit  in  evi- 
dence, without  further  proof,  all  documents  authenticated  by  it. 

(3.)  Where  before  the  passing  of  this  Act  an  Act  or  ordinance  has  been 
passed  in  any  British  possession  respecting  copyright  in  any  literary 
or  artistic  works,  her  Majesty  in  Council  may  make  an  order  modifying 
the  Copyright  Acte  and  this  Act,  so  far  as  they  apply  to  such  British 
possession,  and  to  literary  and  artistic  works  first  produced  therein,  in 
snch  manner  as  to  her  Majesty  in  Council  seems  expedient. 

(4.)  Nothing  in  the  Copyright  Acte  or  this  Act  shall  prevent  the 
passing  in  a  British  possession  of  any  Act  or  ordinance  respecting  the 
copyright  within  the  limite  of  such  possession  of  works  first  produced  in 
that  possession." 

By  sect.  9,  an  Order  in  Council  under  the  International  Copyright  Acte 
made  after  the  passing  of  this  Act  (25th  Jime,  1886),  as  respecte  any 
foreign  country,  may  declare  that  such  order  and  the  Intemation^ 
Copyright  Acte  and  this  Act  shall  not  apply  to  any  British  possession, 
and  the  same  shall  not  then  so  apply,  **  except  so  far  as  is  necessary  for 
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preventing  any  prejudice  to  any  riglits  acquired  preyioualy  to  the  date  of 
such  order  ....  but  save  as  proyided  by  eucli  declaration,  the  said 
Acts  and  this  Act  shall  apply  to  every  British  possession  as  if  it  were  part 
of  the  United  Kingdom.  See  also  the  Colonial  Copyright  Act,  1847, 
10  &  11  Vict.  c.  95. 

By  sect.  10  **  (1)  It  shall  be  lawful  for  her  Majesty  from  time  to  ims 
to  make  Orders  m  Council  for  the  purposes  of  the  International  Copyright 
Acts  and  this  Act,  for  revoking  or  altering  any  Order  in  Council  pre- 
viously made  in  pursuance  of  the  said  Acts,  or  any  of  them. 

(2)  Any  such  Order  in  Council  shall  not  affect  prejudicially  anj  rightB 
acquired  or  accrued  at  the  date  of  such  order  commg  into  operation,  and 
shall  provide  for  the  i)rotection  of  such  rights." 

By  sect.  11,  '*In  this  Act,  unless  the  context  otherwise  requires — 

**  The  expression  *  literary  and  artistic  work*  means  every  book,  j^iint, 
lithograph,  article  of  sculpture,  dramatic  piece,  musical  compositian, 
painting,  drawing,  photograph,  and  other  work  of  Hterature  and  art  to 
which  the  Copyright  Acte  or  the  International  Copyright  Acte,  as  the 
case  requires,  extend. 

'^The  expression  *  author^  means  the  author,  inventor,  designer,  en- 
graver, or  maker  of  any  literary  or  artistic  work,  and  includes  any  person 
claiming  through  the  author ;  and  in  the  case  of  a  posthumous  work 
means  the  proprietor  of  the  manuscript  of  such  work  and  any  person 
claiming  through  him ;  and  in  the  case  of  an  encydopaedia,  revieWf 
•magazine,  periodical  work,  or  work  published  in  a  series  of  books  or 
parts,  includes  the  proprietor,  projector,  publisher,  or  conductor. 

*^  The  expressions  *  performed'  and  *  performance*  and  similar  words 
include  representation  and  similar  words. 

*''  The  expression  '  produced'  means,  as  the  case  requires,  published  or 
made,  or,  performed  or  represented,  and  the  expression  *  production '  is 
to  be  construed  accordingly. 

*'  The  expression  '  book  published  in  numbers'  includes  any  review, 
magazine,  periodical  work,  work  published  in  a  series  of  books  or  pcuts, 
transactions  of  a  society  or  body,  and  other  books  of  which  different 
volumes  or  parte  are  published  at  different  times. 

**  The  expression  *  treatv'  includes  any  convention  or  arrangement. 

'*  The  expression  'British  possession'  includes  any  part  of  her  Majesty's 
dominions  exclusive  of  the  United  Kingdom ;  and  where  parte  oi  such 
dominions  are  under  both  a  central  and  a  local  le^lature,  ail  parte  under 
one  central  legislature  are  for  the  purposes  of  tms  definition  deemed  to 
be  one  British  possession." 

Authors  of  foreign  works  abroad,  claiming  copyright  in  England  under 
these  Acte,  were  subject  to  the  same  conditions  as  authors  in  this  country. 
Cassell  V.  Stiffs  2  K.  &  J.  279.  So  the  proprietor  of  a  foreign  print,  must 
print  his  name,  and  the  date  of  publication,  on  the  plate  as  required  by 
8  Geo.  2,  c.  13,  in  order  to  claim  copyright  under  these  Acte.  Avansso  v. 
Mudie,  10  Exch.  203.  Under  49  &  50  Vict.  c.  33,  s.  4  (1),  ajite,  p.  824, 
the.  provisions  of  the  International  Copyright  Acte  as  to  registry  and  de- 
livery of  copies  apply  only  so  far  as  provided  by  the  Order  in  Council'; 
but  the  general  acte  as  to  registration  apply  unless  excepted  by  the  order. 
Fiahburn  v.  Hollingshead,  W.  N.  1891,  24,  H.  8.,  Stirling,  J. 

As  to  the  entry,  required  to  be  made,  in  the  case  of  musical  compoei- 
tions,  under  7  &  8  Vict.  c.  12,  s.  6,  ante^  p.  822,  see  Wood  v.  J?oo0ey,lj.  B*, 
2  Q.  B.  340;  L.  R.,  3Q.  B.  223,  Ex.  Ch.;  Boosey  v.  Fairlie,  post,  p.  827. 

A  British  subject,  who  first  publishes  abroad,  is,  by  sect.  19,  equally 
with  a  foreigner,  deprived  of  any  copyright,  save  such  as  he  may  acquire 
under  this  Act;  and  if  there  be  no  treaty  in  force  giving  effect  to  the  Act, 
in  his  particular  case,  he  has  no  copyright  in  this  country;  and  in  the  case 
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of  the  ri^ht  of  dramatic  representation,  first  representation  abroad  is  a  first 
publication  abroad.  Boucicault  v.  Ddafiddy  1  H.  &  M.  597;  33  L.  J.,  Gh. 
38 ;  Boucicault  v.  ChatterUm,  6  Ch.  D.  267,  C.  A. 

The  15  &  16  Yict.  c.  12,  s.  6,  does  not  apply  to  the  production,  in 
England,  of  an  opera  first  peif  ormed  abroad.  Boosey  y .  Fairlie,  4  Ap.  Ga. 
711,  D.  P. 

On  the  construction  of  15  &  16  Yict.  o.  12,  s.  1,  see  Wood  y.  Wood,  and 
Wood  y.  Chart,  L.  E.,  10  Eq.  193. 

Copyright  in  Ornamental  and  Useful  Designs, 

Copyiight  in  designs  is  now  acquired  by  registration,  under  the  Patents, 
Designs  and  Trade  Marks  Act,  1883  (46  &  47  Yict.  c.  57),  which  repeals 
and  replaces  the  prior  statutes  on  the  same  subject. 

By  sect.  47  (1),  the  GomptroUer-general  of  patents,  designs,  and  trade 
marks,  "  maj  on  application  by,  or  on  behalf  of  any  person,  daimin^  to 
be  the  proprietor,*'  (v«fe  sect.  61,  jooaf,  p.  828)  **of  any  new  or  original 
design  "(wVic  sect.  60,  post,  p.  828),  **not  preyiously  published  in  the 
United  kingdom,  register  the  design  iinder  "  Part  III.  of  the  Act,  under 
a  claas  or  classes  of  goods.  The  design  must  be  substantially  noyel  or 
substantially  original,  haying  regard  to  the  nature  and  character  of  the 
sabject-maUer  to  which  it  is  applied.  Le  May  y.  Welch,  28  Ch.  D.  24, 
G.  A.  It  is  a  j)ublication  to  show  the  design  to  another  person  for  the 
purpose  of  sohciting  orders.    BUnik  y.  Footman,  39  Gh.  D.  678. 

By  sect.  49  (1),  **  The  comptroller  shall  grant  a  certificate  of  registra- 
tion, to  the  proprietor  of  the  design  when  registered ; "  and  by  sect.  50  (1), 
when  "registered,  the  registered  proprietor  snail,  subject  to  tne  nroyisions 
of  this  Act,  haye  copyright"  {vide  sect.  60,  post,ji.  828)  "in  tne  design 
during  fiye  years  from  the  date  of  registration."  But  by  sect.  51,  "  Before 
deliyeryon  sale  of  any  articles  to  which  a  registered  design  has  been 
appHed,  the  proprietor  of  the  design  shall  cause  each  such  article  to  be 
marked  with  the  prescribed  mark,  or  with  the  prescribed  word,  or  words, 
or  figures,  denoting  that  the  design  is  registered ;  and  if  he  fails  to  do  so, 
the  copyright  in  the  design  shall  cease,  unless  the  proprietor  shows  that 
he  took  all  proper  steps  to  ensure  the  marking  of  the  article."  See  on 
this  section  Blank  y.  Footman,  supra,  and  Wittman  y.  Oppenheim,  27  Ch.  D. 
260.  And  by  sect.  54,  "  If  a  registered  design  is  used  m  manufacture  in 
any  foreign  coimtry,  and  is  not  used  in  this  country  within  six  months  of 
its  registration  in  this  country,  the  copyright  in  the  desi^  shall  cease." 

By  sect.  57,  exhibition  at  an  industrial,  or  international  exhibition, 
certified  as  such,  by  the  Board  of  Trade,  or  exhibition  elsewhere  during 
the  period  of  holdmg  such  exhibition,  without  the  consent  of  the  pro- 
prietor of  a  design,  or  of  any  article  to  which  it  is  applied,  or  the  publica- 
tion of  a  description,  during  the  exhibition,  shaU,  on  certain  conditions, 
not  preyent  the  design  from  being  registered.  See  further  49  &  50  Yict. 
c.  37,  s.  3. 

By  46  &  47  Yict.  c.  57,  s.  55,  *'  (1)  There  shall  be  kept  at  the  patent  office 
a  book,  called  the  Begister  of  Designs,  wherein  «hall  be  entered  the  names 
and  addresses  of  proprietors  of  registered  designs,  notifications  of  assign- 
ments, and  of  transmissions  of  registered  designs,  and  such  other  matters, 
as  may  from  time  to  time  be  prescribed." 

"(2.)  The  register  of  designs  shall  be  primct  facie  eyidence  of  any 
matters  by  this  Act  directed  or  authorized  to  be  entered  therein." 

And  by  sect.  87,  post,  p.  837,  entries  of  transmission  of  title  may  be 
made  on  the  register,  and  the  person  so  registered,  has  power  absolutely 
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to  deal  with  the  copyright.    Sect.  90  prorides  for  rectificatioiL  of  the 
reeiBter  by  the  High  Court  of  Justice. 

Beets.  84,  89,  post,  pp.  836,  837,  provide  that  the  seal  of  the  Patent 
Office  shall  be  judicially  noticed,  and  copies  certified  by  the  comptroller, 
and  sealed  with  the  seal,  shall  be  admitted  in  evidence ;  and  sect.  96,  po§t, 
p.  837,  provides  that  certificates  of  the  oomptroUer  shall  be  evidence. 
By  sect.  58.  '*  During  the  existence  of  copyright  in  any  design — ''* 
''  (a)  It  shall  not  be  lawful  for  any  person,  without  the  licence  or 
written  consent  of  the  registered  proprietor,  to  apply,  or  cause  to  he 
applied*^  (51  &  52  Vict.  c.  50,  s.  7(1)),  "such  design  or  any  fraudu- 
lent or  obvious  imitation  thereof,  in  &e  class  or  classes  of  goods  in 
which  such  design  is  registered,  for  purposes  of  sale,  to  any  article  of 
manufacture,  or  to  any  substance  artificial  or  natural  or  partly  arti- 
ficial and  partly  natural ;  and 
**{h.)  It  shall  not  be  lawful  for  any  person  to  publish  or  expose  for  sale 
any  article  of  manufacture  or  any  substance  to  which  such  design  or 
any  fraudulent  or  obvious  imitation  thereof  shall  have  been   so 
applied,  knowing  that  the  same  has  been  so  applied  without   the 
consent  of  the  registered  proprietor ; " 
Under  a  penalty  for  every  ofPence  not  exceeding  oOL  "  to  the  roistered 
propnetor  of  the  design,  who  may  recover  such  sum  as  a  simple  contract 
debt,  2>rovided  that  the  total  sum  forfeited  in  respect  of  any  one  design  s?iatt 
not  exceed  100/."     51  &  52  Vict.  c.  50,  s.  7  (2^. 

By  sect.  59,  **  Notwithstanding  the  remedy  given  by  this  Act  for  the 
recovery  of  such  penalty  as  aforesaid,  the  registered  proprietor  of  any 
design  may  (if  he  elects  to  do  so),  bring  an  action  for  the  recovery  of  any 
damages  arising  from  the  application  of  any  such  design,  or  of  any 
fraudulent  or  obvious  imitation  thereof  for  the  purpose  of  sale,  to  any 
article  of  manufacture  or  substance,  or  from  the  publication  sale  or 
exposure  for  sale  by  any  person,  of  any  article  or  substance,  to  which 
such  design,  or  any  fraudulent  or  obvious  imitation  thereof,  shall  have 
been  so  applied,  such  person  knowing  that  the  proprietor  had  not  giyen 
his  consent  to  such  application." 

By  sect.  60,  In  and  for  the  purposes  of  this  Act — 

**  *  Design '  means  any  design  applicable  to  any  article  of  manufacture, 
or  to  any  substance  artificial  or  natural,  or  partly  artificial  and  partly 
natural,  whether  the  design  is  applicable  for  tne  pattern,  or  for  the  shape 
or  configuration,  or  for  the  ornament  thereof,  or  for  any  two  or  more  of 
such  purposes,   and  by  whatever  means  it  is  applicable,  whether  liy 
printing,  painting,  embroidering,  weaving,  sewing,  modelling,  casting, 
embossing,  engraving,  staining,  or  any  other  means  whatever,  maniiM^ 
mechanical,  or  chemical,  separate  or  combined,  not  being  a  design  for-  & 
sculpture,  or  other  thing  within  the  protection  of  the  Sciupture  CopyrigUi^ 
Act*'  (etat.  54  Geo.  3,  c.  56,  ajite,  p.  821). 

**  'Copyright*  means  the  exclusive  rieht  to  apply  a  design  to 
article  of  manufacture,  or  to  any  such  substance  as  aforesaid,  in  the 
or  classes  in  which  the  design  is  registered." 

The  design  will  be  infringed  by  the  making  of  an  article  to  all 
ance  the  same,  though  not  absolutely  identical.  M*Crea  y.  HoldstiH>rth, 
L.  E.,  6  Ch.  418.  The  appearance  of  the  design  is  alone  to  be  regax*ded« 
its  object  is  immaterial.  Ilecla  Foundry  Co,  v.  Walker^  14  Ap« 
550,  D.  P. 

By  sect.  61,  "  The  author  of  any  new  and  original  design  shall  be 

sidered  the  proprietor  thereof,  unless  he  executed  the  work  on  behaJl   of 
another  person,  for  a  good  or  valuable  consideration,  in  which  case 
person  shall  be  considered  the  proprietor,  and  every  person  acquiring". 
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a  good  or  valuable  consideration,  a  new  and  original  design,  or  the  rieht 
to  ap])ly  the  same  to  any  such  article  or  substance  as  aforesaid,  either 
exclosiYely  of  any  other  person  or  otherwise,  and  also  every  person,  on 
whom  the  property  in  such  design,  or  such  right  to  the  application 
thereof,  shall  devolve,  shall  be  considered  the  proprietor  of  the  design  in 
the  respect  in  which  the  same  may  have  been  so  acquired,  and  to  that 
extent,  out  not  otherwise." 

Where  A.  fraudulently  misrepresented  to  B.,  a  manufacturer,  that  a 
design  was  registered,  whereby  fe.  was  induced  to  refrain  from  using  it, 
and  thereby  suffered  loss  of  profits,  B.  has  a  right  of  action  against  A. 
Barky  v.  Walford,  9  a  B.  197. 


ACnON  FOE  INFEINGEMENT  OF  TRADE  MARKS. 

Although  there  is  no  exclusive  ownership  of  the  symbols  which  con- 
stitute a  trade  mark,  apart  from  their  application  to  a  vendible  commodity, 
yet  for  the  invasion  of  the  exclusive  right  to  make  such  application,  a 
remedy  was  given  at  law,  by  an  action  on  the  case,  in  the  naturo  of  a 
writ  of  deceit;  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co,^  4  D.  J. 
AS.  137,  139;  33  L.  J.,  Ch.  199,  per  Ld.  Westbury,  C. ;  but  the  jurisdic- 
diction  of  a  court  of  equity,  to  protect  the  right  to  trade  marks,  was 
founded  on  a  right  of  property,  similar  to  cop3rright.  Id.,  and  S.  C.,  11 
H.  L.  C.  523 ;  35  L.  JL,  Ch.  53 ;  Hall  v.  Barrows,  4  D.  J.  &  8.  150 ;  33 
L.  J.,  Ch.  204.  The  principle  is,  **  that  no  man  is  entitled  to  roprosent 
his  goods  as  being  the  goods  of  another  man ;  and  no  man  is  permitted  to 
use  any  mark,  sign,  or  symbol,  device,  or  other  means,  whereby,  without 
making  a  direct  false  representation  himself  to  a  purohaser,  who  pur- 
chases from  him,  he  enables  such  purchaser  to  tell  a  lie,  or  make  a  false 
representation  to  somebody  else  "^o  is  the  ultimate  customer."  Singer 
Manufacturing  Co.  v.  Loog,  18  Ch.  D.  395,  412,  per  James,  L.  J.,  affirm, 
in  D.  P.,  8  Ap.  Ca.  15 ;  Lever  v.  Goodwin,  36  Ch.  D.  1,  C.  A. ;  Jay  v. 
Ladler,  40  Ch.  V.  649 ;  Thompson  v.  M(mtg(mery,  41  Ch.^D.  35,  C.  A.  The 
right  to  an  injunction,  to  rostrain  infringement,  follows  the  legal  right. 
FuUwood  V.  Fulltoood,  9  Ch.  D.  176. 

The  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
has  repealed  and  replaced  the  Trade  Marks  Registration  Act,  1875,  38  & 
39  Yict.  c.  91,  which  first  provided  for  the  formation  of  a  rogister  of  trade 
marks.  The  Act  has  itself  been  amended  by  the  Patents,  Designs,  and 
Trade  Marks  Act,  1888  (51  &  52  Vict.  c.  50),  and  the  amendments  thereby 
made  are  printed  in  italics;  references  are  given  to  the  corresponding 
sections  of  the  repealed  Act  of  1875.  By  46  &  47  Vict.  o.  57,  s.  62,  the 
comptroller  of  patents  **  may  on  i|)plication  by,  or  on  behalf  of  any  per- 
son, claiming  to  be  proprietor  of  a  trade  mark,  register  the  trade  mark.'* 

By  sect.  64  (as  amended  by  51  &  52  Vict.  c.  50,  s.  10),  "  (1.)  For  the 
purposes  of  this  Act,  a  trade  mark  must  consist  of  or  contain  at  least  one 
of  me  following  essential  particulars:  (a.)  A  name  of  an  individual  or 
firm  printed,  impressed,  or  woven  in  some  particular  and  distinctive 
manner ;  or  (6.)  A  written  signature  or  copy  of  a  written  signature  of 
^  individual  or  firm  applying  for  registration  thereof  as  a  trade  mark ; 
or  (c)  A  distinctive  device,  mark,  brand,  heading,  label,  or  ticket ;  or 
{d.)  An  invented  word  or  invented  words;  or  {e.)  A  word  or  words  having 
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no  reference  to  tlie  character  or  quality  of  the  ffoode,  and  not  being  a  geo- 
graphical  name,  (2.)  There  may  be  added  to  any  one  or  more  of  tibe 
essential  particulars  mentioned  in  this  section  any  letters,  words,  or 
figures,  or  combination  of  letters,  words,  or  figures,  or  of  any  of  them, 
but  the  applicant  for  registration  of  any  suck  additional  matter  must  sUUe  in 
his  appliooction  the  essential  particulars  of  the  trade  mark,  and  must  diadtsiBi 
in  his  application  any  right  to  the  exclusive  use  of  the  added  matter,  and  a 
copy  of  the  statement  and  disclaimer  shall  be  entered  on  the  register.  (3.)  Pro- 
yided  as  follows  :  (i.)  A  person  need  not  under  this  section  disclaim  his  own 
name  or  the  foreign  equivalent  thereof,  or  his  place  of  business,  but  no  entry  of 
any  such  name  shall  affect  the  right  of  any  owner  of  the  same  name  to  ume  that 
name  or  the  foreign  equivalent  thereof;  (ii.^  Any  special  and  distinctive 
word  or  words,  letter,  figure,  or  combination  of  letters  or  figures  or  of 
letters  and  figures  used  as  a  trade  mark  before  the  "  13th  August,  1875, 
*'  may  be  registered  as  a  trade  mark  under  this  part  of  this  Act."  (38  & 
39  Vict.  c.  91,  s.  10.) 

The  substitution  in  this  section  (1),  {d)  and  (e),  of  an  "invented  -word" 
or  word  "having  no  reference  to  the  cnaracter  or  quality  of  tiie  goods, 
and  not  being  a  geographical  name,"  for  "  fancy  word  not  in  oommon 
use,"  has  rendered  many  of  the  decisions  on  the  former  Act  obsolete. 
See  In  re  Van  Duzer's  Trade  Mark,  and  In  re  Leafs  Trade  Mark,  34  Qi.  D. 
623,  C.  A. ;  Waterman  v.  Ayres,  39  Ch.  D.  29,  0.  A.  The  word  **  Sad- 
nine,"  applied  to  starch  and  soap,  is  not  within  sub-sect.  (1),  {d)  car  {e]. 
In  re  Meyerstein's  Trade  Mark,  43  Ch.  D.  604. 

A  pictorial  representation  may  constitute  a  trade  mark.  James  v. 
Soulby,  33  Ch.  D.  392,  C.  A.  A  trade  mark  must  be  distinctive  irrespec- 
tive of  colour.     In  re  Hanson* s  Trade  Mark,  37  Ch.  D.  112. 

Words,  &o.,  used  before  13th  August,  1875,  must,  in  order  to  be  special 
and  distinctive,  distinguish  the  goods  as  made  or  sold  by  the  owner  of  the 
mark;  Wood  v.  Lambert,  32  Ch.  D.  247,  C.  A ;  Bavi^  v.  Harbord,  15  Ap. 
Ca.  316,  per  Ld.  Halsbury,  C,  and  Ld.  Morris ;  and  must  have  beeii  used 
as  a  trade  mark.     Thompson  v.  Montgomery,  ante,  p.  829. 

It  seems  that  under  sect.  64  (3),  (ii),  supra,  a  common  geograplucal 
name,  as  "Anatolia,"  stamped  on  goods  may,  if  used  before  tiie  13th 
August,  1875,  constitute  a  trade  mark.  McAndrew  v.  Bassett,  4  D.  J.  *  S. 
380 ;  33  L.  J.,  Ch.  561.  But  a  mere  description  by  an  EngHsh  word,  as 
"  Nourishing  Stout,"  cannot  become  a  trade  mark.  Raggett  v.  Findlaier^ 
L.  E.,  17  Eq.  29 ;  Cheavin  v.  Walker,  5  Ch.  D.  850,  C.  A.  To  entitle  a 
combination  of  words  to  be  registered  as  a  trade  mark,  they  must,  prior  to 
that  date,  have  been  used  as  such  alone,  and  not  in  combination  with 
other  words.  In  re  Palmer's  Trade  Mark,  24  Ch.  D.  504,  C.  A. ;  Davis 
V.  Harboard,  15  Ap.  Ca.  316,  D.  P. 

Under  sect.  64  (2^,  however,  combinations  of  words,  &c.,  may  now  be 
added  to  the  essential  particulars  of  a  trade  mark,  provided  if  such  com- 
binations, &c.,  be  registered,  the  essential  particulars  must  be  stated,  and 
the  right  to  the  exclusive  use  of  the  added  matter  be  disclaimed. 

By  sect.  65,  "A  trade  mark  must  be  registered  for  particular  goods  or 
classes  of  goods"  (38  &  39  Vict.  c.  91,  s.  2).     Vide  post,  p.  833. 

By  sect.  66,  **  When  a  person  claiming  to  be  the  proprietor  of  several 
trade  marks  which,  while  resembling  each  other  in  the  material  parti- 
culars thereof,  yet  differ  in  respect  of  (a)  the  statement  of  the  goods  for 
which  they  are  respectively  used  or  proposed  to  be  used,  or  (b)  statem^its 
of  numbers,  or  (c)  statements  of  price,  or  (d)  statements  of  quality,  or 
(e)  statements  oi  names  of  places,  seeks  to  register  such  trade  maAs^ 
they  may  be  registered  as  a  series  in  one  registration.  A  series  of  trade 
marks  shall  be  assignable  and  transmissible  only  as  a  whole,  but  for  alX 
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otiher  purposes  each  of  the  trade  marks  composmga  series  shall  be  deemed 
and  treated  as  registered  separately."  See  In  re  Barrow^s  Trade  Marks,  5 
CL  D.  353,  C.  A. 

By  sect  67  (amended  by  51  &  52  Vict.  c.  60,  s.  11),  "A  trade  mark 
may  be  r^;istered  in  any  colour  or  colours,  and  such  registration  shall 
(suDJect  to  the  proyisions  of  this  Act)  confer  on  the  registered  owner  tiie 
exdusive  right  to  use  the  same  in  that,  or  any  other  colour  or  colours." 
See  In  re  HaiumCs  Trade  Mark,  37  Ch,  D.  112,  ante,  p.  830. 

By  sect  70,  "A  trade  mark,  when  registered,  shall  be  assigned  and 
transmitted,  only  in  connexion  with  the  goodwill  of  the  business  con- 
cerned in  llie  particular  goods  or  classes  of  goods  for  which  it  has  been 
registered,  and  shall  be  determinable  with  that  goodwill.''  (38  &  39  Yict. 
c.  91,  &  2.)  This  is  in  accordance  with  the  common  law.  See  Hall  y. 
Barrows,  ante,  p.  829.- 

By  sect.  71,  '*  Where  each  of  seyeral  persons  claims  to  be  registered  as 
proprietor  of  the  same  trade  mark,  the  comptroller  may  refuse  to  register 
any  of  them  until  their  rights  haye  been  determined  according  to  law,  and 
the  comptroller  may  himself  submit  or  require  the  claimants  to  submit 
their  rights  to  the  court."    (38  &  39  Vict.  c.  91,  s.  5.)    And  by 

Sect.  72  *'(!.)  Except  where  the  court  has  decided  that  two  or  more 
persons  are  entitled  to  oe  registered  as  proprietors  of  the  same  trade  mark, 
the  comptroller  shall  not  register,  in  respect  of  the  same  goods,  or  de- 
scription of  goods,  a  trade  mark,  identical  with  one  already  on  the  register, 
with  respect  to  such  goods  or  description  of  goods." 

"  (2.)  Except  as  aforesaid  the  comptroller  shall  not  register,  with  respect 
to  the  same  goods  or  description  of  goods,  a  trade  mark  having  such  re- 
semblance  to  (51  &  52  Vict.  c.  50,  s.  14)  a  trade  mark  already  on  the  register, 
with  respect  to  such  goods  or  description  of  goods,  as  to  be  calculated  to 
deceiye  "  (38  &  39  Vict.  c.  91,  s.  6].  See  Leather  Cloth  Co.  y.  American 
Leatlier  Cloth  Co,,  and  other  cases  atedpost,  p.  834. 

By  sect.  73  (as  amended  by  51  &  52  Vict.  c.  50,  s.  15),  *^  It  shall  not  be 
law^il  to  register,  as  part  of  or  in  combination  with  a  trade  mark,  any 
words  the  use  of  which  would,  by  reason  of  their  being  calculated  to 
deceive  or  otherwise,  be  deemed  disentitled  to  protection  in  a  court  of 
justice,  or  any  scandalous  design."    (38  &  39  Vict.  c.  91,  s.  6.) 

By  eect.  74  (amended  by  51  &  52  Vict.  c.  50,  s.  16),  **  (1.)  Nothing  in 
this  Act  shall  be  construed  to  preyent  the  comptroUer  entering  on  .the 
register,  in  the  prescribed  manner,  and  subject  to  tne  prescribed  conditions, 
as  an  addition  to  any  trade  mark — (a)  In  the  case  of  an  application  for 
registration  of  a  trade  mark  used  before  the  13th  Aug.  1875 — ^Any  dis- 
tinctive  deyice,  mark,  brand,  heading,  label,  ticket,  letter,  word,  or  figure, 
or  combination  of  letters,  words,  or  figures,  though  the  same  is  common 
to  the  trade  in  the  goods  with  respect  to  which  me  application  is  made  ; 
(b)  In  the  case  of  an  application  for  registration  of  a  trade  mark  not  used 
before  the  13th  Aug.  1875 — Any  distinctiye  word  or  combination  of  words, 
thoQg^h  the  same  is  common  to  the  trade  in  the  goods  with  respect  to  which 
the  application  is  made.  (2.)  The  applicant  for  registration  of  any  such 
addition  must,  however,  state  in  his  application  the  essential  particulars  of 
the  trade  jnark,  and  must  disclaim  in  his  application  any  right  to  the  exclusive 
use  of  the  added  matter,  and  a  copy  of  the  statement  and  disclaimer  shall  be 
entered  ©»  tJte  register.  Provided  that  a  person  need  not  under  this  section 
diselaim  his  oum  name  or  the  foreign  equivalent  thereof,  or  his  place  of  busi- 
ness, hut  no  entry  of  any  such  name  shall  affect  the  right  of  any  otvner  of  the 
same  name  to  use  that  name  or  the  foreign  equivalent  thereof.  (3.)  Any 
device,  mark,  brand,  heading,  label,  ticket,  letter,  word,  figure,  or  com- 
bination of  letters,  words,  or  figures,  which  was  or  were,  before  the  13th 
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Aug.,  1875,  ;>ublicly  used  by  more  than  tliree  persons  on  the  same  or  a 
similar  description  of  goods  shall,  for  Oie  purposes  of  this  section,  be 
deemed  common  to  the  trade  in  such  goods/'  See  In  re  Barrow's  Trade 
Marks t  ante^  p.  831 ;  In  re  Wragg^s  Trade  Mark,  29  Ch.  D.  551 ;  and  Bur- 
land  V.  Broxburn  Oil  Co.,  42  Oh.  D.  274. 

By  sect.  75  (as  altered  by  51  &  52  Vict.  c.  50,  s.  17),  ^^Applicatum  for 
registration  of  a  trade  mark  shall  be  deemed  to  be  equivalent  to  public 
use  of  the  trade  mark,  and  the  date  of  the  application  shall  for  the  purposes 
of  this  Act  be  deemerl  to  be^  and  cu  from  the  \st  January,  1876,  to  have  been, 
the  date  of  the  registration^^  (38  &  39  Vict.  c.  91,  s.  2).  It  was  formerij 
necessary,  to  constitute  property  in  a  trade  mark,  that  the  article  so 
marked  should  have  become  Tendible  in  the  market.  McAndrew  t. 
Bassett,  ante,  p.  830. 

By  sect.  76,  **The  registration  of  a  ])erson  as  proprietor  of  a  trade 
mark,  shall  be  prima  facie  evidence  of  his  right  to  the  exdusiye  use  of 
the  trade  mark,  and  shall,  after  the  expiration  of  five  years  from  the  date 
of  the  registration,  be  conclusive  evidence  of  his  rieht  to  the  ezclusiTe 
use  of  the  trade  mark,  subject  to  the  provisions  oi  tlus  Act  *'  (38  &  39 
Vict.  c.  91,  s.  3).  See  sect.  70,  ante.  p.  831.  The  right  of  exclusive  nser 
must  be  limited  to  the  particular  classes  of  goods  in  respect  of  which  the 
mark  has  been  registered  under  sect.  65,  ante,  p.  830.  Sect.  76  appUes  to 
trade  marks  properly  so  called  only,  and  the  defendant  may  show  that 
what  the  plaintiff  has  registered  cannot  be  a  trade  mark  on  the  ground, 
e.g.,  iliat  it  is  not  special  and  distinctive.  Wood  v.  Lambert,  32  (^  D. 
247,  C.  A. ;  following  In  re  Palmer's  Application,  21  Ch.  D.  47,  G.  A. 

By  sect.  77,  ^^  A  person  shall  not  be  entitled  to  institute  any  proceeding 
to  prevent,  or  to  recover  damages  for,  the  infringement  of  a  trade  mm. 
unless,  in  the  case  of  a  trade  mark  capable  of  being  registered  under  this 
Act,  it  has  been  registered  in  pursuance  of  this  Act,  or  of  an  enactment 
repealed  by  this  Act,  or,  in  the  case  of  any  other  trade  mark  in  use  before 
the  "  13th  Aug.,  1875,  "  registration  thereof  Under  this  part  of  this  Act, 
or  of  an  enactment  repealed  by  this  Act,  has  been  refused,  the  comp- 
troller may,  on  request,  and  on  payment  of  the  prescribed  fee,  grant  a 
certificate  that  such  registration  has  been  refused  (39  &  40  Vict.  c.  33). 
Vid^.  sect.  96,  post,  p.  837.     See  Qoodfelhw  v.  Prince,  35  Ch.  D.  9,  C.  A. 

By  sect.  77a  (inserted  by  51  &  52  Vict.  c.  50,  s.  18),  **  In  an  action  for 
infringement  of  a  registered  trade  mark  the  court  or  a  judge  may  certify 
that  the  right  to  the  exclusive  use  of  the  trade  mark  came  in  question, 
and  if  the  court  or  a  jud^e  so  certifies,  then  in  any  subsequent  lu^on  for 
infringement  the  plaintiff  in  that  action,  on  obtaining  a  final  order  or 
judgment  in  his  favour,  shall  have  his  full  costs,  charges,  and  expenses  as 
Detween  solicitor  and  client,  unless  the  court  or  judge  trying  the  subse- 
quent action  certifies  that  he  ought  not  to  have  the  same." 

By  sect.  78,  **  There  shall  be  kept  at  the  Patent  Office  a  book  called  the 
Begister  of  Trade  Marks,  wherein  shall  be  entered  the  names  and  addresses 
of  proprietors  of  registered  trade  marks,  notifications  of  assignments  and 
of  transmissions  of  trade  marks,  and  such  other  matters  as  may  bo  from 
time  to  time  prescribed"  (38  &  39  Vict.  c.  91,  ss.  1,  7).  The  assignee  of 
a  registered  trade  mark  may  sue  for  infringement,  although  the  assign- 
ment be  not  registered.     Ihlee  v.  Henshaw,  31  Ch.  D.  323. 

And  by  sect.  87,  post,  p.  837,  entries  of  transmission  of  title  may  be 
made  on  the  register ;  and  the  person  so  registered,  has  power  absolutely 
to  deal  with  tiie  right  to  the  trade  mark.  Sect.  90,  post,  p.  837,  provides 
for  the  rectification  of  the  register.  Sects.  84,  89,  post,  pp.  836,  837,  pro- 
vide that  the  seal  of  the  Patent  Office  shall  be  judicudly  noticed,  and 
copies  certified  by  the  comptroller,  and  sealed  with  the  seal,  shall  bo 
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admitted  in  evidence;  and  sect.  96  provides  that  the  certificate  of  the 
oomptroUer  shall  be  evidence. 

Sect  81,  amended  by  51  &  52  Yict.  c.  50,  s.  20,  contains  special 
provieioDS  as  to  the  ShefiGleld  marks  of  the  Cutlers'  Company  in  Hallam- 
ahire. 

In  order  to  constitute  property  in  a  trade  mark,  the  mark  must  not 
have  been  copied  from  any  other  person's  mark,  nor  involve  any  false 
representation.  McAndrew  v.  Bassett,  4  D.  J.  &  S.  380,  384,  385;  33 
L.  J.,  Oh.  561, 567 ;  and  see  Wood  v.  Lambert,  ante,  p.  830.  Thus  where 
the  mark  falsely  represents  the  article,  as  the  subject  of  a  patent,  it  is  not 
protected;  L&ither  Cloth  Co.  y.  American  Leather  Cloth  Co.,  ante,  p.  829; 
Morgan  v.  M^Adam,  36  L.  J.,  Ch.  228;  Cheavin  v.  Walker,  5  Oh.  D.  860, 

C.  A. ;  unless  the  use  of  the  word  has  attached  to  the  article  by  long  user. 
Id.  S65,per  Baggallay,  L.  J.;  Marshall  v.  Boss,  L.  B.,  8  Eq.  651.  To 
invahdate  the  right,  the  false  statement  must  be  in  the  trade  mark  itself, 
and  not  merely  collateral.  Ford  v.  Foster,  L.  B.,  7  Ch.  611 ;  Siegert  v. 
FindkUer,  7  Ch.  D.  801.  See  further  as  to  the  right  to  use  names  and 
trademarks,  ffall  v.  Burrows,  ante,  p.  829;  Wotherspoony.  Currie,  L.  B., 
5  H.  L.  508 ;  Hudson  v.  Osborne,  39  L.  J.,  Ch.  79 ;  Kelly  v.  Byles,  13  Ch. 

D.  682,  C.  A. ;  Thompson  v.  Montgomery,  41  Ch.  D.  35,  0.  A. 

**The  acquisition  of  an  exclusive  right  to  a  mark  or  name  in  connection 
with  a  particular  article  of  commerce  cannot  entitle  the  owner  of  that 
li^ht  to  prohibit  the  use  by  others  of  such  mark  or  name  in  connection 
with  ^oods  of  a  totally  different  character,  and  such  use  by  others  can  as 
little  mterfere  with  the  acquisition  of  such  right."  Somerville  v.  Schembri, 
12  Ap.  Ca.  453,  455,  P.  C. 

It  18  sufficient  if  the  trade  mark  be  affixed  to  the  wrapper  or  box  in 
which  the  article  is  sold,  or  to  a  label  attached  thereto.  Jay  v.  Ladler, 
40Ch.  D.  649. 

A  firm  may  use  a  name  which  truly*  represents  its  constitution,  even 
although  it  is  probable  it  will  sometimes  be  thereby  mistaken  for  the 
plaintifFs  firm.  Turton  v.  Turton,  42  Ch.  D.  128,  C.  A.  But  the  use  by 
the  defendants  of  a  fancy  name  for  their  partnership  so  similar  to  that  of 
the  plaintiff  as  to  mislecid,  will  be  restramed.  Hendricks  v.  Montagu,  17 
Ch.  D.  638,  C.  A. ;  Tussaud  v.  Tussaud,44  Ch.  D.  678.  The  registration 
for  5  years,  by  A.,  of  a  trade-mark  with  respect  to  an  entire  class  of 
goods,  does  not,  under  sects.  65,  75,  76,  ante,  pp.  830,  832,  confer  on  A. 
me  exdusiTe  right  of  user  in  respect  of  goods  falling  within  the  class, 
bat  not  being  ttte  particular  articles  in  respect  of  whi3i  A.  has  used  the 
trade-mark.  Edwards  v.  Dennis,  30  Ch.  1).  454,  C.  A.  And  where  the 
registration  is  for  particular  articles  only,  of  a  class,  the  protection  is  con- 
fined to  those  articles.  Jay  v.  LadJer,  40  Ch.  D.  649.  So  registration  for 
one  class  of  goods  does  not  protect  tibie  trade-mark  in  respect  of  other 
classes.    HaH  v.  Colley,  44  Ch.  D.  193. 

Where  a  name  given  by  the  plaintiff  to  an  article  made  hj  him,  has 
acquired  the  meaning  of  such  article  so  made  only,  the  plaintiff  has  the 
exclusive  right  to  use  it ;  where,  however,  the  name  has  come  to  be  the 
name  of  an  article,  and  not  a  mark  indicating  the  manufacturer,  he  has 
no  exclusive  right.  Singer  Machine  Manufactvrers  v.  Wilson,  3  Ap.  Ca. 
376,  D.  P. ;    Id.  v.  Loog,  infra ;    Qoodfdlow  v.  Prince,  35  Ch.  D.  9, 

C.  A. ;  see  also  Kelly  v.  Byles,  supra,  and  Schove  y.  Schmincke,  33  Ch.  D. 
546.  And  the  inventor  of  a  new  substance  not  protected  by  an  existing 
patent,  is  in  the  same  position,  as  to  the  exclusive  right,  to  the  name  he 
has  given  to  it ;  Linoleum  Manufacturing  Co.  v.  Nairn,  7  Ch.  D.  834 ;  In 
re  Palmer's  Trade-Mark,  24  Ch.  D.  504,  C.  A. ;  Leonard  v.  Wells,  26  Ch, 

D.  288,  C.  A.;   Siegert  v.  FindlcUer,  supra;  but  the  name  must   not 
VOL.  n.  I 
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be  so  used,  in  oonnezioii  with  fhe  article  made  by  another,  as  to  lead  the 
public  to  suppose  the  inventor  is  the  maker.  S.  C. ;  Mauam  v.  Thorhy's 
Cattle  Food  Co.,  14  Oh.  D.  748,  C.  A.  So  a  trader  in  advertising  his 
machines  may  refer  to  his  rival's  name,  and  machines  of  siinilar  form  and 
construction,  provided  he  does  so  in  such  way  as  to  avoid  all  reasonable 
possibility  of  mistake.  Singer  Manufacturing  Co,  v.  Loog,  8  Ap.  Ca.  15, 
D.  P.  A  trade  mark  may  become  pMici  juris,  and  the  exclusive  right  be 
lost ;  the  test  of  this,  is  whether  the  use  of  the  mark  by  other  persons  has 
ceased  to  deceive  the  public,  as  to  the  maker  of  the  article.  Ford  v.  Forster, 
ante^  p.  833.. 

The  (questions  to  be  determined  are,  1st,  '*  whether  the  defendant's 
mark,  is  a  colourable  imitation  of  the  plaintiffs  registered  mark;  and 
2ndly,  whether  the  defendants  have  been  selling  ^oods,  so  marked,  so  as 
to  lead  purchasers  to  believe  that  they  are  the  pTamtiff*s  goods."  Mitchell 
V.  Henry,  15  Ch.  D.  181,  0.  A.    See  also  Jay  v.  Ladler,  ante,  p.  833. 

Where  the  defendants  marked  goods  in  imitation  of  the  plaintiffs 
articles,  and  those  who  purchased  them,  were  accustomed  to  sell  them  as 
having  been  made  by  the  plaintiff,  although  they  were  not  sold  as  such 
by  the  defendant ;  it  was  held  to  be  rightly  left  to  the  jury,  to  say  whether 
the  defendants  had  knowingly  sold  goods  as  and  for  s(xyaa  manufactured 
by  the  plaintiff.     Sykes  v.  Sykes,  3  B.  &  0.  541 ;  and  Maule,  J.,  in  Cratc- 
sfiay  V.  Thompson,  4  M.  &  Or.  357,  380.    To  found  an  action  at  law,  there 
must  have  been  an  intention  to  deceive,  and  make  the  goods  pass  as  those 
of  the  tradesman  who  had  appropriated  the  marks,  and  the  questions  for 
the  jury  were:  Is  the  resemolance  such  as  to  deceive  ordinary  persons? 
Was  the  mark  adopted  by  the  defendant  with  that  intent,  and  in  oxtier  to 
supi)lant  the  plaintiff's  goods?    If  the  jury  found  in  the  affirmative  no 
special  damage  need  have  been  proved,    hodgers  v.  Notvill,  5  C.  B.  109 ; 
Crawshay  v.  Thompson,  supra.    In  equity,  however,  it  was  not  necessary 
that  the  defendant  should  be  aware,  tiiat  the  mark  had  been  appropriated 
by  the  plaintiff ;  Fox  v.  Millington,  3  Myl.  &  Cr.  338 ;  and  see  Dixofi  v. 
Fawcus,  post,  p.  835;  and  this  is  therefore  now  the  rule  at  law  also; 
J.  Act,  1873,  s.  25  (11),  ante,  p.  300.     See  Singer  Machine  Manufacturers 
V.  WiUon,  ante,  p.  833.     AtiH  an  injunction  may  be  obtained  against  the 
innocent  consignee  of  goods,  forwarded  to  this  coimtry,  for  delivery  by  the 
defendants;   Upmann  v.  FUcan,  L.  B.,  12  Eq.  140;  L.  R,  7  Ch.  130; 
Edelsten  v.  Fdelsten,  1  D.  J.  &  S.  185 ;  but  not  an  account  or  compenaa- 
tion.     S.  C.    As  to  defendant's  liability  to  costs  in  such  case,  see  Upmann 
V.  Elkan,  supra;  Moet  v.  Pickering,  8  Oh.  D.  372,  C.  A. ;   Upmann  v. 
Forester,  24  Ch.  D.  231.    If  the  defendant  find  an  article  sent  to  him, 
from  the  market,  bearing  a  stamp,  and  intentionally  use  that  stamp,  for 
the  purpose  of  designating  his  own  article,  laying  aside  the  mark  he  has 
previously  used,  he  is  liable.    McAndrew  v.  Bassett,  ante,  p.  833.     It  is 
not  necessary  to  show  that  defendant's  goods  are  inferior  to  the  plaintiflTs. 
Blofield  V.  Payne,  4  B.  &  Ad.  410.    Where  the  defendant  has  us^i  a  trade- 
mark, so  resembling  that  of  the  plaintiff,  as  to  be  calculated  to  induce 
purchasers  to  believe,  that  he  is  selling  the  plaintiffs  manufactures,  the 
plaintiff  is  entitied  to  an  injunction  without  proving  any  special  damage. 
Orr  Ewing  v.  Johnston,  13  Ch.  D.  434,  C.  A. ;   7  Ap.  Ca.  219 ;  SomenHle 
V.  Schembri,  12  Ap.  Ca.  453,  P.  C. ;    Jay  v.  Ladler,  40  Ch.  D.  649.      See 
also  Braham  v.  Beachim,  7  Ch.  D.  848.    As  to  what  constitutes  a  merely 
colourable  imitation,  amounting  to  an  infringement  of  a  trade  mark,  see 
Leather  Cloth  Co,  v.  American  Leather  Cloth  Co,,  ante,  p.  829  ;  Blackwtll  v. 
Crahh,  36  L.  J.,  Ch.  504 ;  Seixo  v.  Provezende,  L.  B.,  1  Ch.  192 ;   Wothcr^ 
spoon  V.  Currie,  L.  B.,  5  H.  L.  508 ;  Orr  Ewing  v.  Johnston,  supra. 

Where  the  defenduit  brought  out  his  soap  in  packets  so  closely 
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aemUiiig  fhoee  of  the  plaintiffe,  they  both  bein^  soap  manufaotarers,  as 
to  be  calculated  to  deceive  purchasers,  the  plcuntift  was  held  entitled, 
independently  of  any  trade  mark,  to  an  injunction ;  Lever  t.  Goodwin, 
86  CL  D.  1,  C.  A. ;  Waterman  v.  Ayres,  39  Ch.  D.  36,  0.  A. ;  and  also 
in  such  case,  and  in  the  case  of  infringement  of  trade  marks,  either  to 
such  damages  as  the  plaintiff  has  sustained,  or  to  an  account  of  siioh 
profits  as  the  defendant  has  made  by  the  sale  of  soap  in  the  form  in  which 
he  was  held  not  to  be  entitled  to  seU  it.     Lever  y.  Goodwin,  supra. 

An  action  will  Ue  against  a  defendant  for  fraudulently  imitating  the 
title  of  the  plaintLfiPs  TOok,  so  that  purchasers  may  mistake  the  defendant's 
book,  for  that  of  the  plaintiff,  even  although  the  plaintiff  is  not  entitled 
to  copyright  in  the  book.  Metzler  v.  Wood,  8  Ch.  D.  606,  C.  A.  See  also 
Dicks  V.  Yates,  18  Ch.  D.  76,  C.  A.  per  cur.  So  in  the  case  of  a  newspaper. 
Kelly  y.  Button,  L.  B.,  3  Ch.  703,  anU,  p.  803.  But  the  plaintiff  must 
show,  not  only  that  the  name  is  likely  to  deceiye  the  public,  but  also  that 
he  will  be  injured  by  such  deception.  Bcrthwick  y.  "  Evening  Post,"  37 
Ch.  D.  449,  C.  A.  No  ri|;ht  to  the  use  of  the  title  of  a  book,  or  news- 
paper, is  acquired  by  registering  it  before  publication,  ffogg  y.  Maxwell, 
L.  IL,  2  Cb.  307,  ante,  p.  805.  And  such  right  can  only  be  acquired  by 
user  and  reputation.  Licensed  Victuallers*  Newspaper  Co.  y.  Bingham,  38 
Gh.  D.  139,  C.  A.  The  user  of  the  name  of  a  house,  or  land;  Day  y. 
Brownrigg,  10  Ch.  D.  294,  C.  A. ;  or  of  a  cypher  address ;  Street  y.  Union 
BtaJt  of  Spain,  dtc.,  30  Ch.  D.  156 ;  does  not  confer  an  exdusiye  right  to 
its  use. 

One  of  two  joint  owners  of  a  trade  mark  may  sue  separately  in  respect 
of  the  injury  to  his  separate  interest  by  infringement.  Dent  y.  Turpin,  2 
J.  &  H.  139 ;  30  L.  J.,  Ch.  495. 

By  the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28),  s.  17,  ante, 
p.  469,  the  fiole  of  goods  with  a  trade  mark  thereon,  imports  a  warranty. 

Where  tiie  defendant  knowingly  induced  the  plaintiff,  to  manufacture 

rds,  witiii  the  trade  mark  of  B.,  and  the  plaintiff  did  so  innocently,  and 
thereupon  filed  a  bill  in  Chancery  against  the  plaintiff  for  the  infringe- 
ment, whereby  the  plaintiff  became  liable  to  pay  costs,  it  was  held  l£at 
the  defendant  was  liable  to  the  plaintiff  in  an  action  of  deceit.  Dixon  y. 
Fawois,  30  L.  J.,  a  B.  137. 

The  principle  of  Barley  y.  Walford,  9  Q.  B.  197,  ante,  p.  829,  is  appli- 
cable to  a  fraudulent  misrepresentation  that  a  trade  mark  is  re^stered. 

Hie  stat.  25  &  26  Yict.  c.  68,  s.  7,  prohibits  any  name,  mitials,  or 
monogram  from  being  fraudulently  affixed  to  any  painting,  drawing,  or 
photograph,  or  the  negatiye  thereof,  or  any  painting,  &c.,  from  being 
fraudulently  sold,  haying  thereon  the  name,  initials,  or  monogram  of  a 
person  who  did  not  do  the  work,  under  a  penalty  recoyerable  by  the  party 
aggrieyed,  by  action.     Sect.  8,  cited  ante,  p.  819. 


ACnON  FOB  IKFBINGEMENT  OF  PATENTS. 

The  light  of  the  Crown  to  grant  letters  patent  for  inyentions  arises 
from  the  common  law,  and  is  i^rt  of  the  royal  prerogatiye ;  but  owing  to 
the  great  abuse  that  was  made  of  this  power,  and  the  creation  thereby  of 
xUe^l  monopolies,  the  Statute  of  Monopolies  (21  Jac.  1,  c.  3)  was  passed, 
which,  by  sect.  1,  declared  and  enacted  that  all  monopolies,  letters  patent, 
Ac.,  granted  to  any  person  for  the  sole  buying,  selling,  making,  working, 

l2 
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or  using  of  anything  should  be  void.  But  by  sect.  6  it  was  provided 
that,  '*  any  declaration  before  mentioned,  shall  not  extend  to  any  letters 
patents,  and  grants  of  privilege,  for  the  term  of  14  vears  or  under,  here- 
after to  be  made,  of  the  sole  working  or  making  of  any  manner  of  new 
manufactures,  within  this  realm,  to  the  true  and  first  inventor  and  inv^i- 
tors  of  such  manufactures,  which  others  at  the  time  of  making  such 
letters  patents  and  grants  shall  not  use,  so  as  also  thej^  be  not  oontrarv  to 
the  law  nor  mischievous  to  the  state,  by  raising  prices  of  commodities 
at  home,  or  hurt  of  trade,  or  generallv  inconvenient ;  the  said  14  years  to 
be  aocompted  from  the  date  of  tiie  nrst  letters  patents  or  grant  of  sach 
privilege  nereafter  to  be  made,  but  that  the  same  shall  be  of  such  force  as 
they  should  be  if  this  Act  had  never  been  made,  and  of  none  other."  The 
erant  of  patents  is  now  regtdated  by  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  which  repeals  the  prior  Acts  on  the 
subject,  except  the  above  sections.  It  has  in  some  respects  been  amended 
br  51  &  62  Vict.  c.  50.  By  46  &  47  Vict.  c.  57,  s.  25  (replacing  5  &  6 
Will.  4,  c.  83,  s.  4,  and?  &  8  Vict.  c.  69,  ss.  2 — 4),  the  Crown  may  no^w,  on 
the  recommendation  of  the  judicial  committee  of  the  privy  council,  extend 
the  period  of  the  patent  for  a  further  period  not  exceeding  7  or  14  years. 

By  sect.  45,  the  provisions  of  this  Act  apply  to  existing  patents,  except 
those  as  to  compulsory  licences  (sect.  22),  and  its  effect  m  binding'  the 
Crown  (sect.  27,  post^  p.  841). 

The  question  of  the  validity  of  a  patent  usually  depends  on  whetHer  it 
falls  within  the  class  of  patents  allowed  by  21  Jac.  1,  c.  3,  s.  6,  suprtz. 

By  46  &  47  Vict.  c.  57,  s.  84,  "There  rfiaU  be  a  seal  for  the  Patent 
Office,  and  improssions  thereof,  shall  be  judicially  noticed  and  admitted  in 
evidence."    (15  &  16  Vict.  c.  83,  s.  2.) 

By  sect.  12  Tl.),  patents  are  now  sealed  with  this  seal,  and  (2.V  *'a 
patent  so  sealea,  sh^  have  the  same  effect,  as  if  it  wero  sealed  witlx  the 
Great  Seal  of  the  United  Kingdom." 

By  sect.  13,  **  Every  patent  shall  be  dated  and  sealed  as  of  the  day  of 
the  application :  provided  that  no  proceedings  shall  be  taken,  in  respect  of 
an  infringement  committed  beforo  the  publication  of  the  complete  specifi- 
cation: provided  also,  that  in  case  of  moro  than  one  apphcation  for  a 
patent,  lor  the  same  invention,  the  sealing  of  a  patent  on  one  of  those 
applications,  shall  not  provent  the  sealing  of  a  patent  on  an  earlier  appli- 
cation." 

It  seems  that  a  patent,  subject  to  the  limitation  in  this  section  as  to 
proceedings  for  infringement,  takes  effect  from  its  date.  Saxby  v.  Hefi- 
nett,  L.  B.,  8  Ex.  210;  HoUU  v.  RoherUon,  4  Ch.  D.  9,  decided  on  15  &  IS 
Vict.  c.  83,  s.  24. 

Sect.  5,  post^  p.  843,  relates  to  the  specification,  and  sects.  18,  19,  po&i^ 
pp.  844,  845,  to  amendments  thereof  by  disclaimer,  &c. 

By  sect.  15,  "  After  the  acceptance  of  a  complete  specification,  and  until 
the  date  of  sealing  a  patent  in  respect  thereof,  or  the  expiration  of  the 
time  for  sealing,  the  applicant  shall  nave  the  like  privileges  and  rights,  as 
if  a  patent  for  the  invention  had  been  sealed  on  the  date  of  the  acceptance 
of  the  complete  specification :  provided  that  an  applicant  shall  not  be  en- 
titled to  institute  any  proceeding  for  infringement,  unless,  and  until,  a 
patent  for  the  invention  has  been  granted  to  him." 

By  sect.  17,  ^*  (1.)  The  term  limited  in  every  patent  for  the  duration 
thereof  shall  be  fourteen  years  from  its  date." 

**(2.)  But  every  patent  shall,  notwithstanding  anything  theroin,  or  in 

this  Act,  cease,  if  the  patentee  fails  to  make  the  prescribed  payments 

within  the  prescribed  times."    (16  &  17  Vict.  c.  5,  s.  2.^ 

•  By  (3,  4)  the  comptroller  may,  in  certain  cases,  enlarge  the  time  for 

making  the  payment,  for  not  moro  than  3  months;  but  (46.)  the  court. 
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before  wliich  any  proceeding  is  proposed  to  be  taken,  in  respect  of  an 
infringement  of  the  patent,  committed  after  the  failure  to  make  the  "paj- 
ment,  and  before  the  enlargement,  may  refuse  to  give  any  damage  in 
respect  thereof. 

By  sect.  23,  '*  (1.)  There  shall  be  kept  at  the  patent  office  a  book  called 
the  K^:ister  of  Patents,  wherein  shall  be  entered  the  names  and  addresses 
of  grantees  of  patents,  notifications  of  assignments,  and  of  transmissions 
of  patents,  of  licenses  under  patents,  and  of  amendments,  extensions,  and 
revocations  of  patents,  and  such  other  matters  affecting  the  validity  or 
proprietorship  of  patents  as  may  from  time  to  time  be  prescribed." 

*'  (2.)  The  r^;i8ter  of  patents,  shall  be  primd  facie  evidence,  of  any 
matters  by  this  Act  directed  or  authorised  to  be  inserted  therein."  (15  & 
16  Vict,  c.  83,  s.  35.) 

By  sect.  87,  "  Where  a  person  becomes  entitled  by  assignment,  trans- 
miasion,  or  other  operation  of  law  to  a  patent,  or  to  the  copvright  in  a 
registered  design,  or  to  a  registered  trade  mark,  the  comptroller  shall  on 
request,  and  on  proof  of  title  to  his  satisfaction,  cause  the  name  of  such 
person,  to  be  entered  as  proprietor  of  the  patent,  copyright  in  the  design, 
or  trade  mark,  in  the  register  of  patents,  designs,  or  trade  marks,  as  the 
case  may  be.  The  person,  for  the  time  being  entered  in  the  register  of 
patents,  designs,  or  trade  marks,  as  proprietor  of  a  patent,  copyright  in  a 
design,  or  trade  mark,  as  the  case  may  oe,  shall,  suDJect  to  the  provisitms 
ofthi9  Act  and  to"  (51  &  52  Vict.  c.  50,  s.  21)  **  any  righte,  appearing  from 
such  register,  to  be  vested  in  any  other  person,  have  power  absolutely  to 
assign,  grant  licences  as  to,  or  otherwise  deal  with,  the  same  and  to  give 
effectoal  receipts  for  any  consideration  for  such  assignment,  licence,  or 
dealing.  Provided  that  any  ec|uities  in  respect  of  such  patent,  design,  or 
trade  mark  may  be  enforced  in  like  manner,  as  in  respect  of  any  other 
personal  property."    (15  &  16  Vict.  c.  83,  s.  35.) 

Sect.  90,  amended  by  51  &  52  Vict.  c.  50,  s.  23,  proyides  for  rectifica- 
tion of  the  registers  by  the  High  Court. 

By  sect.  89,  **  Printed  or  written  copies  or  extracts,  purpoiting  to  be 
certified  by  the  comptroller,  and  sealed  with  the  seal  of  the  patent  office, 
of  or  from  patente,  specifications,  disclaimers,  and  other  documente  in  the 
patent  office,  and  of  or  from  register,  and  other  books  kept  there,  shall 
oe  admitted  in  evidence  in  all  courte  in  Her  Majesty's  dominions,  and  in 
all  proceedings,  without  further  proof  or  production  of  the  originals." 
(16  &  17  Vict  c.  115,  8.  4.) 

By  sect.  96,  '*A  certificate,  pmportin^  to  be  under  the  hand  of  the 
comptroller  as  to  any  entry,  matter,  or  tning  which  he  is  authorised  by 
this  Act,  or  any  general  rules  made  thereunder,  to  make  or  do,  shall  be 
primd  Jade  evidence  of  the  entry  having  been  made,  and  of  the  contente 
thereof,  and  of  the  matter  or  thing  having  been  done  or  left  undone." 

By  sect  102a  (inserted  by  51  &  52  Vict  c.  50,  s.  25),  *'  (1.)  All  things 
required  or  authorised  under  this  Act  to  be  done  by,  to,  or  before  the 
Board  of  Trade,  may  be  done  by,  to,  or  before  the  president  or  a  secretary 
or  an  assistant  secretary  of  the  Board.  (2.^  All  documente  purporting  to 
be  oitlers  made  by  the  Board  of  Trade  ana  to  be  sealed  with  tne  seal  of 
the  Board,  or  to  be  signed  by  a  secretary  or  assistent  secretary  of  the 
Board,  or  by  any  person  authorised  in  that  behalf  by  the  president  of  the 
Board,  shall  be  received  in  evidence,  and  shall  be  deemed  to  be  such 
orders  without  further  proof,  unless  the  contrary  is  shown.  (3.)  A  cer- 
tificate, signed  by  the  president  of  the  Board  of  Trade,  that  any  order 
made  or  act  done  is  the  order  or  act  of  the  Board,  shall  be  conclusiYe 
evidence  of  the  fact  so  certified." 

By  sect.  28,  *'(!.)  In  an  action,  or  proceeding,  for  infringemont  or 
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reyocation  of  a  patent,  the  court  may,  if  it  thinks  fit,  and  shall,  on  the 
request  of  either  of  the  parties  to  the  proceeding,  call  in  the  aid  of  an 
assessor  specially  qualified,  and  try  and  near  the  case  wholly,  or  partially, 
with  his  assistance ;  the  action  shall  be  tried  without  a  jury  unless  the 
court  shall  otherwise  direct." 

"  (2.)  The  remuneration,  if  any,  of  the  assessor,  is  to  be  determined  by 
the  court,  and  paid  in  the  same  manner  as  the  other  expenses  of  the 
execution  of  this  Act.'* 

Sect.  29.  '*(!.}  In  an  action  for  infringement  of  a  patent,  the  plainlifi 
must  deliyer  witn  his  statement  of  claim,  or  by  order  of  the  oouit  or  the 
judge,  at  any  subsequent  time,  particulars  of  the  breaches  complained  of." 

**  (2.)  The  defendant  must  deliyer  with  his  statement  of  defence,  or,  by 
order  of  the  Court  or  a  judge,  at  any  subsequent  time,  particulars  of  any 
objections,  on  which  he  rehes  in  support  thereof." 

**  (3.)  If  the  defendant  disputes  tiie  yalidity  of  the  patent,  the  particu- 
lars deliyered  by  him,  must  state  on  what  grounds  he  disputes  it^  and  if 
one  of  those  grounds  is  want  of  noyelty,  must  state  the  time  and  place  of 
the  preyious  publication  or  user  alleged  by  him." 

*'(4.)  At  the  hearing  no  eyidence  shall,  except  byleaye  of  the  Gouit 
or  a  judge,  be  admitted  in  proof  of  any  alleged  infringement  or  objection, 
of  which j^irticulars  are  not  so  deliyered." 

"(5.)  Particulars  deliyered  may  be  from  time  to  time  amended,  by 
leaye  of  the  Court  or  a  judge."    (15  &  16  Vict.  c.  83,  s.  41.) 

It  seems  that  if  the  particulars  deliyered,  are  too  yague  or  too  large, 
the  opposite  party  ought  to  apply  for  amended  particulars,  and  cannot 
take  tnis  objection  at  the  trial,  in  order  to  exclude  the  eyidence ;  NeiUon 
y.  Harfwd,  8  M.  &  W.  806;  Hull  y.  Bollard,  I  H.  &  N.  134;  25  L.  J., 
Ex.  304;  and  the  defendant  may  amend  his  particulars  at  the  trial; 
S.  C,  per  Martin,  £. ;  if  he  haye  made  out  a  case  for  such  amendment ; 
Mo88  y.  Malings,  33  Ch.  D.  603.  See  also  as  to  the  effect  of  notice  of 
objections,  Sugg  y.  SilbeTy  2  Q.  B.  D.  493,  C.  A.  As  to  particulars  by 
co-defendants,  see  Croj[)p€r  y.  Smithy  10  Ap.  Ca.  249,  D.  P. 

The  defendant's  particulars  need  only  contain  those  objections  that  are 
raised  to  the  validity  of  the  patent.  Chollet  y.  Hoffman,  7  E.  &  B.  686 ; 
26  L.  J.,  Q.  B.  249,  cited  post,  p.  846.  They  need  not  refer  to  books,  &c., 
by  whidi  matters  of  common  knowledge  are  to  be  proyed,  in  order  to 
show  that  there  was  no  inyention  by  the  patentee.  HoUiday  y.  Heppen- 
stall,  41  Ch.  D.  109,  C.  A. 

By  sect.  26  (1.)  proceeding  by  ad.  fa,  to  repeal  a  patent  is  abolished, 
and  (2.)  reyocation  of  a  patent  is  obtained  by  petition  to  the  High  Court; 
{5.)  the  plaintiff  must  deUyer  particulars  of  objections;  and  (7.)  the 
deiendant  shall  be  entitled  to  begm  and  giye  eyidence  in  support  of  the 

Satent,  and  if  the  plaintiff  giye  eyidence  impeaching  its  yalidity,  the 
efendant  may  reply. 

The  proof  necessary  to  be  giyen  by  the  plaintiff  in  each  action,  to  estab- 
lish his  case,  of  course  depends  on  what  defences  the  defendant  raises  in 
his  statement.  These  defences  are  for  the  most  part  founded  on  21  Jac.  1, 
c.  3,  s.  6,  ante,  p.  836. 

By  sect.  26,  **  (3.)  Eyery  ground  on  which  a  patent  might,  at  the  com- 
mencement of  this  Act,  be  repealed  by  scire  facias,  shall  oe  ayailable  by 
way  of  defence,  to  an  action  of  infringement,  and  shall  also  be  a  ground 
of  reyocation." 

Under  the  following  heads  are  collected  some  of  the  most  instructiye 
decisions,  as  to  the  eyidence  to  be  giyen  by  the  plaintiff,  and  by  the 
defendant  respectiyely,  under  the  defences  most  usually  pleaded. 

It  seems  that  one  of  seyeral  co-owners  of  a  patent  can  sue  alone  for 
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infringement.     Sheehan  t.  GL  E,  By.  Co,,  16  Ch.  D.  69,  following  Dent  v. 
Turptn,  cited  ante,  p.  83d. 

An  exclusive  licensee  cannot  sue  in  his  own  name  for  infringement, 
miless  tlie  licence  be  coupled  with  a  grant.  Hea^  y.  Hartley,  42  Oh.  D. 
461,  C.  A.  A  patentee  is  not,  as  against  the  assignee  of  his  trustee  in 
bankruptcy,  estopped  from  denying  the  invalidity  of  the  patent.  Cropper 
V.  Smith,  ante,  p.  838. 

Denial  of  Grant."^  If  the  grant  of  the  patent  be  denied,  it  must  be 
proved,  by  giving  in  evidence  the  original  patent,  under  the  seal  of  the 
patent  office,  which  has  been  substituted  for  the  great  seal,  and  which 
proves  itself :  sect.  84 ;  or  by  copies  certified  and  sealed  under  sect.  89, 
ajiU,  p.  837.  The  old  plea  of  nan  concessit  seems  to  have  put  in  issue  the 
effect  and  operation  of  the  grant.  Bedells  v.  Massey,  7  M.  &  Gr.  630 ;  see 
also  Nickels  y.  Boss,  8  C.  £.  679.  See  observations,  ante,  p.  682,  on  the 
effect  of  the  old  plea  of  non  est  factum,  and  the  Bules,  1883,  0.  six., 
IT.  15,  17,  ante,  p.  301. 

Denied  of  Infringement,']  The  plaintiff  must  prove  under  a  denial  of  the 
alleged  breaches,  that  the  article  was  not  made  by  him  or  his  agents. 
See  Betts  v.  Willmott,  L.  R.,  6  Ch.  239.  The  question  of  fraudulent  inten- 
Hon  to  infringe  is  not  material ;  the  acts  are  alone  material.  Stead  v. 
Anderson,  4  0.  B.  806.  But  it  is  not  an  infringement  to  make  the 
patented  article,  by  way  only  of  a  bond  fide  experiment.  Soo  Frearson  y. 
Zoe,  9  Ch.  D.  48,  66,  68.  Where  the  breach  was  that  the  defendant  had- 
directly  and  indirectly  used  the  plaintiff's  invention,  and  it  appeared  that 
the  defendant  had  got  other  manufacturers  to  use  the  plaintiff's  process, 
and  then  received  and  sold  the  goods  so  manufactured,  the  breach  was 
held  to  be  proved.  Gibson  y.  Brand,  4  M.  &  Or.  179.  Proof,  that  the 
defendant  had  sold  the  patented  article,  without  proof  of  his  haying  made 
it,  or  procured  it  to  be  made,  is  evidence  to  warrant  a  jury  in  finding  that 
he  had  been  guilty  of  an  infringement.  Walton  v.  Lavater,  8  0.  B.,  N.  S. 
162;  29  L.  J.,  C.  P.  275.  So,  it  is  an  infringement  to  buy  and  sell 
articles  made  by  a  machine,  which  is  an  infringement  of  the  plaintiff's 
patent,  even  though  the  defendant  did  not  know  of  the  patent.  Wright 
V.  Hitchcock,  L.  B.,  5  Ex.  37.  See  also  Von  Heyden  v.  Neustadt,  post, 
p.  840. 

A  slight  deviation  from  the  process,  described  in  the  specification,  for 
the  purpose  of  evading  the  patent,  is  a  fraud.  The  question  is,  whether 
the  defendant's  mode  is  substantially  different.  Per  l)allas,  C.  J.,  in  Hill 
v.  Thompson,  8  Taunt.  391.  If  a  well-known  equivalent,  chemical  or 
mechanical,  be  substituted  by  the  defendant,  for  a  part  of  the  patented 
invention,  it  is  a  mere  colourable  variation,  and  therefore  an  inf  rin^mont. 
Heath  y.  Unwin,  13  M.  &  W.  583;  see  Barber  v.  Grace,  1  Exch.  339; 
Baiston  y.  Smith,  11  C.  B.,  N.  8.  471 ;  31  L.  J.,  C.  P.  102,  Ex.  Oh. ; 
CuHis  V.  PlaU,  3  Ch.  D.  135,  n. ;  35  L.  J.,  Ch.  852,  D.  P. ;  Saxby  v. 
Clunes^  43  L.  J.,  Ex.  228,  D.  P. ;  and  Dudgeon  v.  Thomson,  3  Ap.  Ca.  34, 
D.  P. 

A  patent  for  a  combination  of  several  things  old  and  new,  is  infringed 
by  an  imitation  of  that  part  which  is  new.  Sellers  v.  Dickinson,  5  Exch. 
312 ;  Newton  y.  Gd,  Junction  By,  Co,,  Id.  331.  And  the  use  of  a  subor- 
dinate part  of  a  patent,  granted  for  a  combination,  if  such  part  be  new 
and  material,  may  be  an  infringement  of  the  patent ;  but  the  question  of 
infringement  is  more  a  question  of  fact,  than  of  law.  Lister  v.  Leather, 
8  E.  &  B.  1004;  27  L.  J.,  Cl.  B.  295,  Ex.  Ch.  See  on  this  case,  Parkes  v. 
Stevens f  L.  B.,  8  Eq.  358 ;  L.  B.,  5  Cli.  36.  See  also  Cannington  y. 
NuUaU,  L.  B.,  5  H.  L.  205,  230,  per  Ld.  Westbury.    So,  if  a  patented 
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combinatioii  produce  a  new  result,  it  will  be  infringed  by  a  machine  pro- 
ducing the  same  result  by  mechanical  equiyalents,  such  machine  taking 
the  substance  and  essence  of  the  inyention.  Proctor  y.  Bennia,  36  Ch.  D. 
740,  0.  A.  But  a  patent,  for  a  combination  of  seyeral  improyementB, 
producing  an  old  result,  is  not  infringed  by  using  a  combination  of 
some  only  of  those  improyements,  umess  each  of  the  improremeats 
is  separately  claimed.  Clark  y.  Adiet  L.  B.,  10  Ch.  667;  2  Ap.  Ca. 
315,  £).  P. ;  see  Dudgeon  y.  Thonuony  ante,  p.  839.  So  where  the  plaintiff 
claimed  the  application  of  centrifugal  force,  by  means  of  a  wa^t 
acting  upon  a  pressor,  and  it  appeared  that  the  centrifugal  force  acted 
on  a  higher  plane  in  the  plaintiffs  than  in  the  defendant's  machine, 
it  was  held  that  there  was  no  eyidence  to  go  to  the  jury  of  an 
infringement.  Seed  y.  Biggins ^  8  H.  L.  C.  550 ;  30  L.  J.,  Q.  B.  314 ; 
dub,  Ld.  Campbell.  Accord.  Daw  y.  Eley^  L.  B.,  2  Eq.  496.  So,  where 
the  plaintiff  claimed  the  use  of  carburet  of  manganese,  for  the  manufactare 
of  steel,  and  the  defendant  used  oxide  of  manganese,  and  coal  tar,  with 
exactly  the  same  effect,  which  combination  was  before  unknown,  and  was 
cheaper  than  the  carburet,  this  was  held  no  infringement.  Univin  r. 
Heath,  5  H.  L.  C.  505.  So  the  use  of  a  naturally  formed  oxide  of  iron, 
for  the  purification  of  gas,  was  held  to  be  no  inmngement  of  a  patent, 
granted  for  the  same  purpose  by  means  of  oxide  fd  iron  artificially  me- 
pared.  Jlilla  y.  Liverpool  United  Gaslight  Co,,  32  L.  J.,  Ch.  28.  But 
where  the  patent  is  for  a  new  result,  coupled  with  an  effectual  process, 
the  u£e  of  any  other  process  attaining  the  same  result,  is  an  infringement. 
Jiarfische  Ajiilin,  ike,  Fabrik  y.  Levinstein,  24  Ch.  D.  156;  12  Ap.  Ca.  710, 
D.  P.  In  this  case,  the  defendant  was  allowed  to  giye  eyidence  in  camera, 
of  a  secret  process  by  which  he  arriyed  at  the  same  result  as  the  plaintiff. 

It  is  no  infringement  to  sell  the  separate  parts  of  a  patented  combina- 
tion, with  the  knowledge  that  they  will  be  used  by  the  purchaser  to  foim 
the  combination.     Townsend  y.  Haworth,  12  Ch.  D.  831,  n.  C.  A. 

It  is  an  infringement  to  import,  and  sell  in  Englfiind,  articles  from 
abroad  there  made  by  the  patented  process ;  Von  Heyden  y.  Nefutadt,  14 
Oh.  D.  230,  C.  A. ;  eyen  though  made  in  Belgium,  under  a  licence  to 
manufacture  there,  there  being  a  Belgian  as  well  as  an  English  patent; 
Societe,  due,  de  Glaces  y.  Tilghman*8  Patent  Sand  Blast  Co,^  25  Ch.  D.  1, 
C.  A. ;  and  the  user  of  such  articles  for  experiment  and  instruction  is 
a  user  for  adyantage  and  an  infringement.  United  Telephone  Co,  y. 
Sharpies,  29  Ch.  D.  164.  Where  ale  was  sent  from  Scotland  to  England, 
for  transhipment  to  India,  in  bottles  coyered  with  capsules  made  abroad, 
according  to  a  mode  of  manufacture  patented  in  England  only,  it  was 
held  that  the  transitory  resting  in  England,  of  the  botues  so  covered,  was 
a  continued  user,  which  constituted  an  infringement  of  the  Engli^  patent 
Betts  y.  Neilson,  L.  B.,  5  H.  L.  1.  But  a^nts,  who  merely  pass  such 
^ods  through  the  custom  house,  and  obtam  leaye  to  store  them  in  the 
importer's  warehouses,  are  not  guilty  of  infringement.  NobePs  Explcsiva 
Co,  y.  Jones,  8  Ap.  Ca.  1,  D.  P.  It  is  no  deronce,  that  the  defendant's 
seryants  had,  in  tne  course  of  their  business,  committed  the  infringement, 
contrary  to  tiie  defendant's  express  directions.  Betts  y.  De  Vitre,  L.  R., 
3  Ch.  429.  The  master  of  a  British  ship  in  British  waters,  the  pumps  ol 
which  were  an  infringement  of  a  patent,  but  had  not  in  fact  been  used, 
was  restrained  from  using  them.  Adair  y.  Young,  12  Ch.  D.  13,  C.  A. 
As  to  the  user  of  such  machinery  on  board  a  foreign  ship,  in  British 
waters,  see  sect.  43. 

In  a  case,  in  which  the  patent  was  for  making  ropes  in  a  particular 
way,  and  the  rope  made  by  the  defendant,  and  px^oduoed  by  the  plaintiff, 
appeared,  on  inspection,  to  agree  in  its  peculiarities  with  those  made  by 
the  plaintiff's  machinery,  and  the  dofciidaut  had  refused  to  permit  the 
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plaintiff  to  see  his  mode  of  making  them,  Ld.  EHenborou^h  held  that  thijs 
was  presumptiye  proof  that  he  made  them  by  the  plaintiff's  process. 
Huddart  y.  OrimehaWy  Davis,  Fat.  Ca.  288,  cited  in  Godson  on  Patents, 
p.  180.     See  Bettsy.  NeiUon,  L.  R.,  6  H.  L.  1,  11,  12. 

By  sect.  27,  (1.)  A  patent  binds  the  Crown,  in  the  same  way  as  a  sub- 
ject'; (2.)  but  the  officers  or  authorities,  administering  any  department  of 
the  service  of  the  Crown,  may  by  themselves,  their  agents,  contractors,  or 
others,  use  the  invention  for  the  services  of  the  Crown,  on  terms  to  be 
agreed  on,  or  settled  by  the  Treasury.  This  section  alters  the  law  settled 
by  Feather  v.  The  Queen,  6  B.  &  S.  257 ;  35  L.  J.,  Q.  B.  200,  and  Dixon  v. 
L.  Small  Arms  Co.,  1  Ap.  Ca.  632,  D.  P. 

That  plaintiff  is  not  the  first  inventor,  or  that  the  invention  is  not  new,"] 
The  plamtiff  must,  in  the  first  instance,  give  some  slight  evidence  of  the 
nature  and  novelty  of  the  invention ;  Turner  v.  Winter,  1  T.  B.  606 ;  for 
novelty  is  a  question  of  fact.     Plimpton  v.  Malcolmson,  3  Ch.  D.  531.    It 
is  sufficient  to  call  an  experienced  person,  who  will  say  that  he  never 
heard  of  the  invention  before.    Mantonr,  Manton,  Davis,  J?at.  Ca.  350.    A 
manufacture,  newly  imported  into  this  kingdom,  is  new  within  the  patent, 
though  openly  published  abroad.     Beard  v.  Egerton,  3  C.  B.  97.     See 
Maraden  v.  Saville  8t.  Foundry,  Ac.  Co.,  3  Ex.  D.  203,  C.  A. per  cur.    But 
A.,  to  whom  the  inventor,  B.,  has  communicated  the  invention  in  England, 
both  A.  and  B.  being  British  subjects,  is  not  the  first  and  true  inventor. 
8.  C.    Nor  can  B.'s  executor  take  out  a  patent  for  the  invention.    S.  C. 
To  invalidate  the  claim  of  novelty,  it  is  not  enough  to  show  that  such  an 
article  had  been  made  before  by  another  person  if  never  brought  into 
public  use  nor  seen  by  the  plaintiff.     Lewis  v.  Marling,  10  B.  &  C.  22 ; 
Jones  V.  Pearce,  1  Weoster,  Pat.  Cas.  122;  Plimpton  v.  Malcolmson,  supra. 
But  the  prior  use  may  avoid  it,  thoi^h  not  general,  if  the  use  were  not 
secret.     Carpenter  v.  Smith,  9  M.  &  W.  300,  and  per  Ld.  Abinger,  C.  B., 
ibid.      The  cases  of  Lewis  v.  Marling  and  Jones  v.  Pearce,  supra,  "pro- 
ceeded on  the  ^;round  of  the  former  machines  being,  in  truth,  mere 
experiments  which  failed" ;  Galloway  v.  Bleaden,  Webster,  Pat.  Cas.  525, 
529 ;  and  semble,  if  the  prior  use  were  public,  it  does  not  matter  that  the 
user  made  a  secret  of  the  process ;  neath  v.  Smith,  3  E.  &  B.  256 ;  23 
L.  J.,  Q.  B.  166 ;  and  it  is  not  necessary  to  show  that  the  article  had  been 
previously  manufactured  for  sale.    Betts  v.  Neilson,  L.  B.,  3  Ch.  429. 
Abandonment  of  an  invention  is  a  presumption  that  it  was  imperfect,  and 
a  mere  experiment.    Househill  Coal,  &c.  Co.  v.  Neilson,  9  CI.  &  F.  788. 
But  a  mere  discontinuance  of  user  per  se,  will  not  make  good  a  subsequent 
patent  for  the  same  thing.     Id.    The  prior  publication  will  not  invahdate 
the  patent,  unless  it  has  imparted  information,  so  as  to  enable  any  one 
woTKing  upon  it,  to  redcon  with  confidence  on  the  result,  and  reduced 
the  process  to  a  practical  and  useful  form.    Betts  v.  Neilson,  supra ;  S.  C, 
L.  B.,  5  H.  L.  1,  20.    The  exhibition  of  a  useless  machine,  which  turns 
out  a  failure,  will  not  affect  the  right  of  a  patentee,  who  subsequently 
makes  a  useful  machine,  though  somewhat  similar  to  the  former  one. 
Murray  v.  Clayton,  L.  R.,  7  Ch.  570.     So  where  part  of  an  incomplete 
description,  in  a  provisional  specification,  is  omitted  in  the  final  specifica- 
tion, uds  is  not  such  a  publication  of  that  part  as  will  invalidate  a  subse- 
quent patent  thereof,  for  want  of  novelty.     SUmor  v.  Todd,  4  Ch.  D.  58. 

Where  the  claim  is  for  a  new  process,  it  is  not  supported  by  proof  of  an 
improvement  in  an  old  process.  Gibson  v.  Brand,  4  M.  &  Gr.  197,  198. 
Where  the  invention  claimed  was  an  improved  construction  of  chairs, 
and  the  defendant  both  denied  the  invention,  and  that  the  specification 
described  it,  and  the  jury  found  that  another  person,  B.,  nad  before 
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invented,  and  sold  chairs  on  the  same  principle,  but  that  the  plaintifF  had 
discoTored  **  the  practical  purpose  to  wnich  it  is  now  applied ;     held,  that 
the  plaintiff  was  not  entitled  to  a  yerdiot,  the  description  in  the  specifica- 
tion being  one  which,  in  &ict,  included  the  prior  invention  of  B.    MinUr 
V.  Mower,  6  Ad.  &  E.  735.    The  application  of  an  old  contrivance  in  tibe 
old  way,  to  an  analogous  subject,  without  any  novelty,  or  invention  in 
the  mode  of  application,  is  not  the  subject  of  a  patent.      Biuhtcn  v. 
Crawley^  L.  B.,  10  Eq.  522.    See  also  Patterson  v.  Ckis  Light  and  Coht 
Co.,  2  Ch.  D.  812,  0.  A. ;  3  Ap.  Ca.  239,  D.  P.    In  fforton  v.  Mabon,  12 
0.  B.,  N.  S.  437;  31  L.  J.,  C.  P.  255,  tihie  plaintiff  claimed  by  his  inven- 
tion the  application  of  double-angle  iron  to  the  trough  of  a  telescopic 
gasholder ;  telescopic  gasholders  had  previously  been  well  known,  but  it 
was  found  by  the  jury,  that  double-angle  iron  had  not  been  applied  to 
the  purpose  of  gasholders  before  the  date  of  the  patent,  though  it  had 
been  applied  to  several  purposes,  in  the  form  in  which  the  plaintiff  claimed 
to  use  it ;  the  patent  was  held  to  be  invalid.    So,  where  the  improvement 
claimed  was  that  of  casting  the  rings  and  tubes  of  a  boiler  in  one  piece, 
instead  of  casting  them  separately  according  to  the  common  usage,  and 
there  was  nothing  peculiar  in  the  method  of  casting  employed.     OrvMon 
V.  Clarke,  14  0.  B.,  N.  S.  475 ;  32  L.  J.,  0.  P.  8.     So,  a  patent  taken  out 
for  the  application  of  grooved  fish-plates,  which  were  before  in  use  for 
fastening  the  scarf -joints  of  timbers,  to  fastening  the  butt-joints  of  iron 
rails,  was  held  bad,  because  it  daiined  the  application  of  an  old  con- 
trivance to  an  analogous  purpose.     Harwood  v.  Gt,  N.  By,  Co.,  2  B.  &  S. 
194;  31  L.  J.,  Q.  B.  198;  11  H.  L.  0.  654;  35  L.  J.,  a  B.  27;  accord. 
Jordan  v.  Moore,  L.  E.,  1  0.  P.  624 ;  Farkea  v.  Stevens,  L.  B.,  8  "Eq.  358; 
L.  B.,  5  Ch.  36.    But  the  new  application  of  any  means  or  oontnvanoe 
may  be  the  subject  of  a  patent,  if  it  lies  so  much  out  of  the  track  of  the 
former  use,  as  not  naturally  to  suggest  itself,  but  to  require  some  appli- 
cation of  thought  and  study.    Fenn  v.  Bibhy,  L.  B.,  2  Ch.  127 ;  Arnold  v. 
Bradbury,  L.  B.,  6  Ch.  706;  Cannington  v.  Nuttall,  L.  B.,  5  H.  L.  205; 
Murray  v.  Clayton,  supra.    And,  in  the  case  of  discoveries,  by  chemical 
processes,  tibie  principle  above  laid  down,  with  respect  to  mechanical 
mventions,  does  not  apply ;  so  that  an  invention  for  tne  manufacture,  for 
commercial  purposes,  of  what  has  previously  only  been  known  as  a 
chemical  curiosity,  is  a  proper  subject  for  a  patent.     Young  v.  Feniie^  4 
Giff.  577 ;  V(m  Heyden  v.  Neustadt,  14  Ch.  D.  230,  C.  A.     In  the  case  of  a 
combination,  where  a  slight  alteration  makes  that  which  was  practically 
Tiseless,  very  useful  and  important,  though  the  invention  is  small,  it  wiU 
support  a  patent.    Hinks  v.  Safety  Lighting  Co,,  4  Ch.  D.  615,  616,  per 
M.  B.    Where  a  specification  contains  separate  claims  of  two  inventions, 
of  which  the  second  is  to  be  used  only  in  connection  with,  and  as  sub- 
sidiarv  to  the  first,  want  of  novelty  in  the  second  claim,  does  not  invali- 
date tne  patent.    Flimpton  v.  Spiller,  6  Ch.  D.  412.    See  also  Frearson  v. 
Loe,  9  Ch.  D.  48.  . 

It  is  a  sufficient  answer  to  the  claim  of  novelty,  that  the  invention  has, 
without  fraud,  become  known  to  the  pubUc,  even  without  user.  FaUerson  v. 
Oas  Light  and  Coke  Co.,  3  Ap.  Ca.  239,  D.  P.  So  is  prior  publication  in  a 
book,  publicly  circulated  in  this  country,  and  the  question  is  whether  on 
the  evidence  there  has  been  such  a  pubhcation  as  to  make  the  description 
a  part  of  the  pubUc  stock  of  information ;  Stead  v.  Williams,  7  M.  &  Qr. 
818 ;  Stead  v.  Anderson,  4  C.  B.  806.  Where  the  invention  had  been  de- 
scribed in  a  book  written  by  a  foreigner,  three  or  four  copies  of  which 
appeared  to  have  been  sold  in  England,  it  was  held  that  the  patent  was 
void.  Lang  v.  Oisborne,  31  Beav.  133;  31  L.  J.,  Ch.  769.  So. if  the  de- 
scription, whether  in  English  or  any  other  language,  commonly  understood 
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liere,  is  known  to  exist  in  this  country,  either  in  the  Patent  Office  or  any 
other  public  library  to  which  persons  in  search  of  information  as  to  the 
subject  matter  of  thepatent  would  naturally  go,  the  patent  is  Toid.    Harris 
T.  iathertll,  35  Ch.  B.  416,  0.  A.    But  it  is  otherwise  if  tibie  description 
were  deposited  under  such  drcumstanoes  that  its  existence  there  was  not 
Imown,  8.  C. ;  Plimpton  v.  McUcolmsoHy  3  Oh.  D.  531 ;  Plimpton  v.  Spiller, 
6  Ch.  D.  412,  0.  A. ;  see  also  Adie  v.  Clark,  3  Ch.  D.  134,  0.  A. ;   2  Ap. 
Oft.  423,  D.  P. ;  Otto  v.  Steel,  31  Ch.  D.  241.    And,  in  order  to  be  a  nubh- 
cstion,  the  description  published  must  be  such  as  would  suffice  to  enable  an 
ordinary  workman,  using  such  skill  and  intelligence  as  may  fairly  be  ex- 
pected of  him,  sucoesafuUy  to  apply  the  invention.     Plimpton  y.  Malcolm-' 
«m,  3  Ch.  D.  531,  569.    So  the  fact  that  since  the  grant  of  the  patent,  and 
before  the  enrolment  of  the  specification,  another  had  enrolled  a  patent  for 
the  same  discoyery,  was  not  of  itself  proof  of  want  of  noyelty .     Cornish  y. 
Keene,  3  N.  C.  570,  588. 

PMic  user  before  patent  granted,^  This  is  a  good  defence,  and  is  not 
necessarily  equivalent  to  a  denial  of  the  invention  by  the  plaintiff ;  for  if 
the  invention  was  publicly  put  in  use  by  the  inventor  before  the  grant,  it 
will  avoid  it ;  though  mere  knowledge  and  publication  of  it  after  invention , 
but  before  grant,  will  not.  8emb.  Stead  v.  Anderson,  4  C.  B.  806,  835. 
Nor  will  prior  use  in  a  colony  having  a  separate  legislature,  and  granting 
patents  in  the  colony.  Bolls  v.  Isaacs,  19  Oh.  D.  268.  A  defence  that  the 
mvention  was  pubHclv  known,  used  and  published  before  the  grant,  is  not 
supported  by  proof  of  knowledge  and  publication  only ;  and  see  Oxley  v. 
Hoiden,  8  0.  B.,  N.  8.  666 ;  30  L.  J.,  0.  P.  68. 

Where  an  application  for  a  patent  has  been  accepted,  the  invention  may, 
during  the  period  between  the  date  of  application  and  of  sealing  such 
patent,  be  used  and  published  without  prejudice  to  the  patent  (sect.  14), 
and  the  exhibition  of  any  invention  at  an  industrial  or  international  exhi- 
bition, and  the  publication  of  a  description  of  the  invention  are,  under 
certain  conditions,  privileged  for  six  months  by  sect.  39.  See  further 
49  &  50  Vict.  c.  37,  s.  3. 

That  the  specification  does  not  truly  describe  the  invention,  or  how  it  is  to  be 
performed.']  By  sects.  5  et  seq,  the  inventor  must  file  a  complete  specification, 
which  (sect.  5  (4) )  '*must  particularly  describe  and  ascertain  the  nature 
of  the  invention,  and  in  what  manner  it  is  te  be  performed,  and  must  be 
aooompanied  by  drawings  if  required,''  and  (5)  *'  must  commence  with  the 
title,"  and  **  must  end  with  a  distinct  statement  of  the  invention  claimed." 
By  the  Patents  Act,  1886,  49  &  50  Yict.  c.  37,  s.  2,  it  is  sufficient  if  the 
complete  specification  refer  te  drawing  accompanying  the  provisional 
specification.  The  objection  te  the  specification,  if  any,  should  be  specially 
alleged ;  the  want  of  one,  where  none  is  stated  in  the  statement  of  claim, 
must  also  be  set  up  specially.    Bules,  1883,  O.  xix.,  r.  15,  ante,  p.  301. 

The  specification  stated  the  use  of  bituminous  sdustus,  and  that  before 
it  is  used,  the  sulphuret  of  iron  should  be  separated  from  it ;  on  the  trial, 
it  appeared  that  all  such  schistus  in  the  country  was  found  combined  with 
that  sulphuret ;  held,  that  as  the  plaintiff  had  not  steted  in  his  specification 
the  mode  of  separation,  he  must  show  by  evidence,  either  that  the  presence 
of  the  sulphuret  was  immaterial,  or  that  uie  process  of  separation  was  simple, 
and  well  known  in  trade.  Derosne  v.  Fairie,  2  0.  M.  &  R.  476.  When 
file  specification  stated  the  use  of  "  gunpowder,  or  other  proper  combustible," 
in  making  a  patent  safety-fuse,  it  was  neld  enough  for  the  plaintiff  to  show, 
that  some  other  such  combustible  might  be  us^,  though  it  had  never  in 
fact  been  used,  for  the  fuse ;  but  it  would  seem  that  if  nothing  but  gun- 
powder could  be  used,  then  the  defendant  would  be  entitled  to  a  verdict. 


844  Action  for  Infringement  of  PaienU, 

Bickford  v.  Skewes,  1  Q.  B.  938.  The  construction  of  a  specification  is  for 
the  court,  but  the  explanation  of  the  words  or  technical  terms  of  art,  the 
phrases  used  in  commerce,  and  the  proof  and  results  of  the  processes,  which 
are  described  (and  in  a  chemical  patent,  the  ascertainment  of  chemical 
equivalents),  are  matters  of  fact  upon  which  evidence  may  be  given,  and 
which  it  is  m  the  province  of  the  jury  to  decide.  HilU  v.  Evans,  4  D.  F. 
&  J.  288,  293;  31  L.  J.,  Ch.  457,  460,  and  see  NeiUon  v.  Harford,  8  M.  ft 
W.  806.  A  variance  between  the  title  of  the  patent  and  the  s|>ecificatioii 
could  not  formerly  be  shown  on  pleas  denying  a  true  specification,  or  the 
enrolment  of  such  specification.  Semh,  Derosne  v.  Fa  trie,  supra.  Under  the 
Patent  Law  Amendment  Act,  1852,  the  provisional  specincation  stood  in 
relation  to  the  complete  specification,  in  much  the  same  way  that  the  title 
did,  before  that  Act,  to  the  specification.  Penn  v.  Bihhy,  L.  B.,  2  Ch.  127, 
133.  Any  part  of  the  provisional  specification  of  a  patent  might  have  been 
omitted  in  the  complete  specification,  if  there  were  no  fraud,  and  the  effect 
of  the  remainder  were  not  altered  by  the  omission;  Id, ;  Thomas  v.  Wdch, 
L.  B.,  1  C.  P.  192 ;  but  if  there  were  a  departure  in  the  latter  from  the 
former,  the  patent  was  bad.  Penn  v.  Bihby,  supra.  See  Bailey  v.  BoberUm^ 
3  A^.  Ca.  1055,  D.  P.  And  under  sect.  9(1),  the  complete  and  proviaioiial 
specifications  must  now  substantially  correspond.  Non-compuance  with 
tnis  condition  is,  under  sect.  26  (3),  ante,  p.  838,  a  defence  to  an  action 
for  infringement,  and  also  grouna  for  revocation.  Siddell  v.  Vtckers,  15 
Ap.  Ca.  496,  449,  per  Lord  Halsbury,  L.  C.  A  specification  is  bad  if 
it  profess  to  effect  the  object  by  either  of  two  ways  indifferentiv,  and  it  is 
proved  that  it  can  be  done  only  by  one ;  B.  v.  Cutler,  14  Q.  B.  372,  n. ; 
or  by  use  of  a  material  described  by  a  generic  term,  comprising  a  variety 
of  species,  the  majori^  of  which  would  be  unsuitable ;  Wegmann  t.  Cor- 
coran, 13  Ch.  D.  65,  C.  A. ;  even  though  it  is  shown  that  a  competent 
workman  would  not  be  thereby  misled,  and  would  adopt  the  effectual  way ; 
Simpsony,  HoUiday,  L.  B.  1 H.  L.  315 ;  for  the  description  must  be  sufficient, 
to  enable  him  to  carry  out  the  invention  without  prior  experiment.  S.  C. ; 
WegTnann  v.  Corcoran,  supra.  Thisprinciple  applies  to  the  case  of  a  patent 
for  a  foreign  invention.  S.  C.  Where  the  patent  is  for  the  production  of 
red  and  brown  dyes,  the  specification  need  not  state  what  particular  shade 
each  process  willproduce.  Badische  Anilin,  d:c.  Fabrik  v.  Levinstein,  12  Ap. 
Ca.  710,  D.  P.  When  there  is  an  issue  as  to  whether  the  process  as  speci- 
fied will  produce  the  patented  result,  the  court  may  refer  the  question 
to  an  expert,  agreed  on  between  the  parties,  for  experiment  and  report 
S.  C,  24  Ch.  p.  156,  vide  anU,  p.  276. 

Where  the  invention  is  a  comoination  of  old  and  new  things,  the  specifi- 
cation must  distinguish  what  is  new ;  Foxwell  v.  Bostocke,  4  D.  J.  &  S.  298 ; 
unless  the  combination  be  itself  the  novelty.  Harrison  v.  Anderston  Foundry 
Co.,  1  Ap.  Ca.  574,  D.  P. ;  Proctor  v.  Beiinis,  36  Ch.  D.  740,  C.  A.  See 
Murray  Y.  Clayton,  L.  B.,  7  Ch.  570 ;  L.  B.,  10  Ch.  675,  n.  A  combination 
expressly  stated  in  the  specification  to  be  part  of  the  invention  was  f  ormexly 
protected,  although  not  expressly  claimed ;  Lister  y.  Leaiher,  8  E.  &  B.  1004 ; 
27  L.  J.,  Q.  B.  295,  Ex.  Ch. ;  for  no  express  claim  was  necessary  for  the 
protection  of  an  invention.  See  Harrison  v.  Anderston  Foundry  Co., 
supra ;  and  the  enactment  in  sect.  5  (5),  ante,  p.  843,  that  the  complete 
specification  must  end  with  a  distinct  statement  of  the  invention  claimed, 
is  directory  only.  Siddell  v.  Vickers,  39  Ch.  D.  92,  C.  A. ;  15  Ap.  Ca. 
496,  D.  P. 

By  sect.  18  (l],  a  patentee  may  applv  to  the  patent  office  for  leaTe  to 
amend  his  specincations  and  drawings,  bv  way  of  disclaimer,  correction,  oi 
explanation ;  but  (8)  **  no  amendment  shall  oe  allowed  that  would  make 
the  specification,  as  amended,  claim  an  invention  substantially  lai;ger  than 
or  suDstantially  different  from  the  invention  claimed  by  the  specification 
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88  it  stood  before  amendment ;  ^9)  leave  to  amend,  shall  be  conclnsiye,  as 
to  the  right  of  the  party  to  make  the  amendment  allowed,  except  in  the 
case  of  fraud ;  and  the  amendment,  shall  in  all  courts  and  for  all  purposes, 
be  deemed  to  form  part  of  the  specification;  '*  but  (10)  this  section  does 
"  not  apply  when  and  so  long  as  any  action  for  infnneement,  or  other 
legal  proceeding  in  relation  to  a  patent,  is  pending."  The  term  "  other 
legal  proceeding  '*  means  proceeding  for  revocation  of  the  i)atent.  Cropper 
T.  Smith  (No.  2},  28  Ch.  D.  148.  After  jud^ent  an  action  is  no  longer 
pending.    S.  C.    See  also  In  re  Hall,  21  Q.  B.  D.  137. 

Prior  to  this  Act  amendment  could  be  made  only  l^  disclaimer,  itmay  now, 
under  sect.  18,  anUj  p.  844,  also  be  made  by  correction,  or  explanation,  sub- 
ject in  all  cases  to  the  provisions  of  sub-sect.  8.     See  Kelly  v.  Heathman,  45 
Ch.  D.  256.    The  object  and  effect  of  a  disclaimer  may  thus  be  explained : — 
Where  there  is  a  specification  containing  a  good  and  sufficient  description 
of  a  useful  invention,  and  this  is  impenllea  by  reason  of  the  description 
having  something  annexed  to  it,  which  is  capable  of  being  severed,  leaving 
the  onginal  description  good  and  sufficient,  this  is  effected  by  a  disclaimer 
under  sect  18  (formerly  5  &  6  Will.  4,  c.  83,  s.  1,  and  15  &  16  Yict.  c.  83, 
8.  39).     Balston  v.  Smith,  11  H.  L.  C.  223.  243 ;    35  L.  J.,  C.  P.  49,  54; 
Tetky  V.  Eastan,  2  0.  B.,  N.  S.  706 ;  26  L.  J.,  0.  P.  269.    But,  a  disclaimer 
cannot  be  made  use  of,  to  convert  a  barren  and  unprofitable  generality  in  a 
specification,  into  a  specific  practical  description.    S.  0.    All  the  claiming 
dauses  might  formerly  have  been  struck  out  of  the  specification  of  a 
patent  by  a  disclaimer,  if  there  remained  in  the  body  of  the  specification, 
words  sim&cientiy  distinguishing  what  the  invention  was  which  the  patentee 
claimed.     Thomas  v.  Welch,  L.  B.,  1  C.  P.  192.     Now  see  sect.  5  (5),  ante, 
p.  843 ;  explained  in  SiddeU  v.  Vickers,  ante,  p.  844. 

By  sect.  19,  *'  (l.)  In  an  action  for  infringement  of  a  patent,  and  in  a 
prooeeding  for  revocation  of  a  patent,  the  court  or  a  judge  may,  at  any 
time,  order,  that  the  patentee  shall,  subject  to  such  terms  as  to  costs  and 
otherwise  as  the  court  or  a  jud^e  may  impose,  be  at  liberty  to  apply  at  the 
Patent  Office  for  leave  to  amend  his  specification  by  wav  of  disclaimer,  and 
may  direct  that  in  the  meantime  the  trial  or  hearing  of  the  action  shall  be 
poiStponed."  The  terms  usually  proper  to  impose  are  that  **t^e  specifi- 
cation, as  amended,  shall  not  be  receivable  in  evidence  in  thijs  action." 
Bray  v.  Gardner,  34  Ch.  D.  668,  C.  A.  In  Oaulard  v.  Lindsay,  38 
Ch.  D.  38,  C.  A.,  the  plaintiff  was  allowed  to  give  the  amended  specifica- 
tion in  evidence,  he  paying  all  the  costs  of  the  action  then  incurred,  and 
not  claiming  damans  for  any  infringement  prior  to  the  amendment.  See 
farther  as  to  terms  imposed  as  to  costs,  Haslam  Foundry  Co,  v.  QoodfeUow, 
37  Ch.  D.  118. 

By  sect.  20,  "Where  an  amendment  by  way  of  disclaimer,  correction,  or 
explanation,  has  been  allowed  under  thiB  Act,  no  damages  shall  be  given 
in  any  action  in  respect  of  the  use  of  the  invention  before  the  disclaimer, 
correction,  or  explanation,  unless  the  patentee  establishes  to  the  satisfaction 
of  the  court  that  his  original  claim  was  framed  in  good  faith  and  with 
reasonable  skill  and  knowledge"  (15  &  16  Yict.  c.  83,  s.  39). 

Illegality  or  inutility  of  the  invention.']  These  defences  must  be  set  up 
^>ecially,  and  it  is  enough  to  show  the  fact,  as  to  part  of  the  alleged  inven- 
tion. Morgan  v.  Seaward,  2  M.  &  W.  544.  A  small  amount  of  utility  is 
sufficient.  Plimpton  v.  Malcolmson,  3  Ch.  D.  531.  The  invention  of  a 
process  resulting  in  new  products  available  as  dyes  is  useful.  Badische 
Anilin,  <tc,  Fahriky.  Levinstein,  12  Ap.  Ca.  710,  D.  P.  When  a  plea  alleged 
that  the  patent  was  *' inconvenient  to  the  kind's  subjects  in  general," 
Buller,  J.,  thought  that  there  was  no  distinct  issue  which  the  plaintiff 
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could  be  prepared  to  answer,  and  therefore  refiised  to  hear  evidence  an  it. 
£.  y.  Aricwrighty  B.  N.  P.  77.  Where  the  defendant  pleaded  that  the 
patent  was  one  for  which  by  law  a  patent  could  not  be  granted :  held,  that 
a  process  for  extracting  ^as  directly  from  certain  vegetables,  instead  of  the 
older  way  of  extracting  oil  from  them,  and  then  extracting  the  gas  from  the 
oil,  is  a  nt  subject  for  a  patent.  Booth  v.  Kennardy  1 H.  &  N.  527 ;  26  X^.  J., 
Ex.  305. 

Denial  that  plaintiff  %8  proprietor  of  patent,']  Until  the  assignment  of  the 
letters  patent  has  been  registered  under  sect.  87,  ante,  p.  837,  tho  title 
remains  in  the  original  grantee. 

Where  the  plaintiff  sued  as  assignee  of  the  patent,  a  traverse  of  the 
allegation  in  the  declaration  that  the  *  ^  letters  patent  were  duly  assi^ed  to 
the  plaintiff,"  put  in  issue  the  registration  of  the  assignment  required  bv 
this  section;  Chollet  v.  Hoffman,  7  E.  &  B.  686;  26  L.  J.,  Q.  B.  249 ;  but 
it  would  now  be  necessary  to  plead  this  defence  specially.  The  objection 
on  the  ground  of  non-registration  of  the  assignment,  need  not  be  stated  in 
the  notice  of  objections.  S.  0.  The  assignee  can,  however,  before  registra- 
tion of  the  assignment,  sue  the  assignor  of  the  patent  for  infringement. 
Hassall  v.  Wri^y  L.  B.,  10  Eq.  509.  In  this  case  the  registratton  was 
effected  after  action,  and  before  motion  for  injimction.  And,  aemhJey  tite 
registration  relates  back  to  the  assignment,  so  as  to  enable  the  assignee  to 
obtain  an  injunction,  on  the  grouna  of  infringement  between  those  dates. 
S.  C.  Where  the  executors  of  the  patentee  assigned  the  patent,  and  regis- 
tered the  assi^Timent,  and  did  not  register  the  probate  till  afterwards,  bat 
before  action,  it  was  held  that  the  assignment  was  valid.  EllwoodT.  Chrisiy, 
17  C.  B.,  N.  S.  754 ;  34  L.  J.,  C.  P.  130.  Semble,  the  decision  would  have 
been  otherwise  if  theprobate  had  not  been  registered  before  action.  S.  G. ,  17 
0.  B.,  N.  S.  756.  Where  Y.,  the  registered  assignee  of  a  patent,  mortgaged 
it  to  H.  who  was  registered  **  as  mortgagee,"  Y.  can  sue  in  his  own  name 
for  infringement.  Van  Gelder  v.  Sowerhy  Bridge,  &c.  Flour  Soc,,  44  Ch.  D. 
374,  0.  A.  Semble,  he  might  have  sued  even  if  H.  had  been  registered  as 
assignee.    S.  C. 

Danuigea — Account — Injunction^]  By  sect.  30,  **In  an  action  for  in- 
fringement of  a  patent,  the  court  or  a  jud^  may,  on  the  apphcation  of 
either  party,  make  such  order  for  an  injunction,  inspection,  or  account,  and 
impose  sucn  terms,  and  give  such  directions  respecting  the  same,  and  the 
proceedings  thereon,  as  the  court  or  a  judge  may  see  fit"  (15  &  16  Tict. 
c.  83,  s.  42).  The  plaintiff  must  elect  whether  he  will  proceed  for  damages, 
or  for  an  account,  which  the  court  may  award,  under  tnis  section ;  he  is  not 
entitled  to  both  remedies.    Betta  v.  Be  Vitre,  L.  B.,  6  H.  L.  319. 

As  to  the  maimer  of  taking  this  accoimt,  see  Ellwood  v.  Christy y  1 8  C.  B., 
N.  S.  494 ;  34  L.  J.,  C.  P.  130. 

Where  the  plaintiff  is  the  sole  manufacturer  of  goods  under  the  patented 
process,  he  is  entitied  to  recover  damages  to  the  extent  to  which  the  sale 
of  such  goods  has  been  interfered  with  by  the  sale  by  the  defendant  of 
pirated  goods,  and  he  may  recover  the  profit  which  the  plaintiff  would  have 
made  had  he  sold  the  latter  himself,  allowing  a  deduction  for  sales  effected 
by  the  special  exertions  of  the  defendant.  United  fforae-shoe,  <fec.  Co.  v. 
SteuKirt,  13  Ap.  Ca.  401,  D.  P.  So  where  there  are  no  other  goods  that 
would  come  into  competition  with  the  plaintiff.  American  Braided  Wire 
Co,  V.  Thomson,  44  Ch.  D.  274,  C.  A.  lx>ss  occasioned  by  the  plaintifTs 
lowering  the  price  of  his  goods  to  meet  competition  of  the  defendant's  goods 
being  sold  at  a  lower  price,  is  also  recoverable.    S.  G.    But  not  wHere  the 
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plaintiff  has  lowered  his  prices  so  as  to  undersell  the  defendants.  United 
EoTH-shoe^  Ac.  Co.  v.  Stewart^  aniCy  p.  846. 

It  seems,  that  where  the  plaintiff  is  a  manufacturer,  who  is  in  the  habit 
of  licensing  the  use  of  the  invention,  to  otlier  manufacturers,  for  a  fixed 
royalty,  such  royalty  will  be  the  measure  of  damages,  for  the  infringement 
of  the  patent,  unless,  perhaps,  if  the  plaintiff  had  been  in  the  habit  of 
charging  infringers  wim  a  higher  royalty,  in  which  case  the  higher  royalty 
may  he  ^en  as  damages.    Fenn  y.  Jcick,  L.  B.,  5  "Ec^.  81. 

An  injunction  is  a  imLal  remedy  to  prevent  the  infnn^ment  of  a  patent. 
It  is  granted  where  an  infringement  is  proved,  unless  it  appears  tnat  the 
defendant  has  no  intention  of  continum^  the  infringement.  Proctor  v. 
Bailey,  42  Ch.  D.  ti90j  0.  A.  As  to  grantmg  an  injunction,  to  restrain  a 
probable  infringement,  see  Adair  v.  Foung,  12  Ch.  D.  13. 

Certificate.']  By  sect.  29,  '*(6.)  On  taxation  of  costs,  regard  shall  be  had, 
to  the  particulars  delivered  by  the  plaintifp,  and  by  the  defendant ;  and 
they,  respectively,  shall  not  be  allowed  any  costs,  in  respect  of  any  par- 
tfcolar  delivered  by  them,  unless  the  same  is  certified  by  the  court,  or  a 
judge,  to  have  been  proven,  or  to  have  been  reasonable,  and  proper,  without 
regud  to  the  general  costs  of  the  case"  (15  &  16  Yict.  c.  83,  s.  43). 

The  certificate  should  be  upon  each  of  the  particulars  delivered,  and  not 
merely  upon  the  issues,  as  to  which  the  statute  has  made  no  difference  in 
the  law ;  see  Losh  v.  HaguCf  5  M.  &  W.  387.  As  to  apportionment  of  costs, 
see  Badiache  Anilin,  &c.  Fahrik  v.  Levinstein,  29  Ch.  D.  366,  C.  A.  See  also 
Qurrard  v.  Edge,  44  Ch.  D.  224,  0.  A. 

By  sect.  31,  **  In  an  action  for  infringement  of  a  patent,  the  court  or  a 
judge,  may  oertifv  that  the  validity  of  the  patent  came  in  question ;  and  if 
the  court,  or  a  jud^,  so  certifies,  then  in  an^  subsequent  action  for  infringe- 
ment, the  plaintin  in  that  action  on  obtaining  a  final  order  or  judgment  in 
his  favour,  shall  have  his  full  costs,  charges,  and  expenses,  as  between 
solicitor  and  client,  unless  the  court  or  judge  trying  the  action  certifies  that 
he  ought  not  to  have  the  same  "  (15  &  16  Vict.  c.  83,  s.  43). 

The  repealed  provision  applied  only  where  there  was  a  trial ;  Greaves  v. 
E.  Counties  By.  Co.,  28  L.  J.,  Q.  B.  290;  but  sect.  31,  supra,  contains  no 
such  limitation.  It  applies  to  the  costs  of  the  second  action  only ;  see  Fenn 
V.  Biliby,  L.  £.,  3  Eq.  308 ;  and  does  not  apply  to  a  petition  to  revoke  the 
patent  under  sect.  26. 

This  certificate  can  be  given  to  the  plaintiff  only.  Badiscke  Anilin, 
Ac.  Fabrtk  v.  Levinstein,  29  Ch.  D.  366,  C.  A.  It  is  not  subject  to 
appeal.  HcuHam  Foundry,  &c.  Co.  v.  HaU,  20  Q.  B.  D.  491,  C.  A.  If 
me  patentee  recover  nominal  damages  in  a  second  action,  it  seems  that  be 
must  have  a  certificate,  or  order,  under  the  County  Courts  Act,  1888, 
s.  116,  ante,  p.  294,  in  order  to  obtain  costs.  See  Qillett  v.  Green,  1  M.  & 
W.  347. 


ACmON  FOB  DECEIT  AND  MISBEPEESENTATION. 

An  actLon  will  lie,  in  respect  of  a  false  and  fraudulent  representation, 
made  by  the  defendant  to  the  plaintiff,  intended  to  be  acted  on  by  him, 
and  on  which  he  has  acted,  and  tnereby  suffered  damage.  Fasley  v.  Free- 
manj  3  T.  B.  51.  See  S.  C,  2  Smith's  L.  Cas.  in  noiie.  The  representa- 
tion must  be  as  to  an  existing  fact,  and  not  a  mere  expression  oi  opinion. 
BeUairs  T.  Tucker,  13  Q.  B.  D.  562.  A  statement,  however,  by  A.  of  his 
opinion  to  B.,  where  the  facts  are  known  better  to  A.  than  to  B.,  may 
inTolve  an.  implied  statement  that  A.  knows  facts  to  justify  his  opinion* 
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SmUh  T.  Land  and  House  Property  Cor.,  28  Gh.  D.  7,  C.  A.  And  a  mis- 
statement  of  the  intention  of  tJie  aef endant  in  doing  a  particular  act  mty 
be  a  misstatement  of  fact ;  Edgington  y.  Fitzmaurice,  29  Gh.  D.  459,  C.  A. ; 
for  *'the  state  of  a  man's  mind  is  as  much  a  fact  as  the  state  of  his 
digestion ; "  Id,  483,  per  Bowen,  L.  J. 

It  is  now  settled  that  in  order,  apart  from  statute,  to  mAiTifam  ^ 
action  there  must  be  proof  of  fraud :  a  false  statement  made  in  the  honest 
belief  that  it  is  true  is  not  sufficient;  Peek  y.  Derry,  14  Ap.  Ca.  337, 
D.  P. ;  Olasuyr  y.  RdU,  42  Ch.  D.  436,  C.  A. ;  Ormrod  y.  Huth,  14  M.  & 
W.  651,  Ex.  Ch. ;  for  there  is  no  such  thing  as  legal  fraud  in  the  absence 
of  moral  fraud.  Jolliffe  y.  Baker,  II  Q.  £.  D.  255 ;  Broad  y.  MutUoh,  12 
Ch.  D.  131,  147,i)er  Brett,  L.  J. ;  Peek  y.  Derry,  14  Ap.  Ca.  346,  356,  jw 
Lds.  Bramwell  and  Fitzgerald.  But  a  false  statement  made  throogh 
carelessness,  and  without  reasonable  belief  that  it  is  true,  though  not 
amounting  to  fraud,  may  be  eyideuce  of  it ;  and  fraud  is  proyed  where  it 
is  shown  that  a  false  representation  has  been  made  (1^  knowin^y,  or 
(2)  without  belief  in  its  truth,  or  f  3)  recklessly,  careless  wnether  it  be  true 
or  false ;  and  if  fraud  be  proyed  tne  defendant's  motiye  is  immaterial,— it 
matters  not  that  there  was  no  intention  to  injure  the  person  to  whom  the 
statement  was  made.  S.  C. ;  Id,,  pp.  369,  374,  perlA,  Herschell,  after 
reyiewing  all  the  prior  cases  on  the  subject. 

A  misconception  of  law  by  the  plaintiffs,  owing  to  misrepreeentatiaD 
thereof  by  the  defendants,  will  giye  no  r^ht  of  action ;  Laglesfitld  t. 
Londonderry,  Ma,  of,  4  Ch.  D.  693,  C.  A. ;  W.  N.  1878,  p.  98 ;  38  L.  T. 
N.  S.  303,  D.  F. ;  unless  the  misrepresentation  be  fraudulent;  see  Birteh' 
feld  V.  L,  Brighton  &  8,  C,  By,  Co,,  2  Q.  B.  D.  1,  cited  ante,  p.  634. 
Misrepresentation  hy  directors  of  the  powers  conferred  on  them  by  tiie 
priyate  Act  of  Parliament  under  whicn  their  company  is  incorporated, 
made  knowingly,  is  actionable  if  damage  result  therefrom.  IF.  l/indem 
Commercial  Bank  y.  Kitson,  13  Q.  B.  D.  360,  C.  A. 

Where  the  proprietor  of  a  house  instructed  an  agent  to  obtain  a  tenant 
for  it,  without  t^ling[  him  of  a  nuisance  which  lowered  the  yalue  of  the 

E remises ;  the  agent,  in  answer  to  a  question  from  the  person  to  whom  the 
ouse  was  let,  said  there  were  no  objections  to  it ;  it  was  held  that  there 
was  no  eyidence  of  fraud  on  the  part  either  of  the  landlord  or  his  ag^t 
C&mfoot  y.  Fowke,  6  M.  &  W.  358.  But  where  a  contract  is  based  on  a 
material  statement  made  by  the  defendant,  innocently,  but  which  is  in  hud 
untrue,  the  contract  will  be  set  aside ;  and  the  defendant  will  be  ordered 
to  return  money  paid  him  thereunder  by  the  plaintiff  A.  Bawlin*  t. 
Wickham,  3  D.  &.  &  J.  304 ;  28  L.  J.,  Ch.  188 ;  AU,'Oen.  v.  Bay,  L.  B., 
9  Ch.  397;  Bedgrave  y.  Hurd,  20  Ch.  D.  1,  C.  A.;  see  also  Kennedy 
y.  Panama,  Ac,  B,  Mail  Co,,  L.  B.,  2  Q.  B.  580,  587,  per  cur,  cited  ante, 
p.  586;  and  further  to  indemnify  A.  against  obligations  which  A.  ha^ 
contracted  under  the  contract  set  aside,  as  in  the  case  of  a  partnership 
contract.  Newhigging  y.  Adam,  34  Ch.  D.  582,  C.  A.  In  S.  C,  13  Ap. 
Ca.  308,  D.  P.,  a  more  limited  indemnity  was  prayed  for  and  decreed. 
It  is  no  answer  to  such  rescission  that  the  business  restored  is  worse  than 
worthless.  S.  C.  And  the  contract  being  rescinded,  the  defendant 
cannot  recoyer  against  the  plaintiff  for  gooas  sold  or  money  lent  to  the 
partnership.    S.  C. 

In  the  case  of  fraud,  there  is  joint  and  seyeral  liabOity  to  restore 
money  fraudulently  taken.  Ex  parte  Adamson,  8  Ch.  D.  807,  815,  per 
James,  L.  J. 

Where  fraud  is  relied  on,  it  must  be  distinctly  alleged  and  proved, 
although  it  is  not  necessary  to  use  the  word  fraud.  l)avy  y.  Garrett^ 
7  Ch.  D.  473,  489,  per  Thesiger,  L.  J.  And  the  words  "falsely  and 
fraudulently,"  may  be  struck  out  of  the  statement  of  claim,  proyided 
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there  is  a  good  cause  of  action  left.  Thorn  t.  Bigland,  8  Exch.  725,  730 ; 
22  L.  J.,  Ex.  243,  245,  per  Parke,  B. ;  Swinfen  v.  Cheljnsfordy  Ld,,  5  H. 
4  N.  890, 921 ;  29  L.  J.,  Ex.  382,  397. 

Where  evidence  has  been  given,  that  a  representation  was  made  by  the 
defendant,  false  to  his  knowledge,  he  may,  of  course,  as  in  other  cases,  be 
called  as  a  witness  to  rebut  the  evidence,  notwithstanding  the  decision 
imputed  to  Jessel,  M.  B.,  in  Hine  v.  Campion,  7  Ch.  D.  344,  to  the  con- 
tiazy.    See  observation  of  Ld.  Bramwell,  in  Peek  v.  Derryy  14  Ap.  Ca.  347. 

As  to  the  liability  of  the  executors  of  the  person  who  made  the  mis- 
representation, vide  post,  Part  III.,  Actions  against  Executors. 

With  respect  to  the  liability  of  A.  for  the  fraud  of  another  person,  A. 
is  Hable  for  the  fraudulent  representations  made  by  his  agent,  ^.,  in  tiie 
course  of  carrying  on  A.'s  business,  for  his  benefit.  Barwick  v.  English 
Joint  Stock  Bank ;  M-ickay  v.  Commercial  Bank  of  New  Brunswick ;  Swifl 
V.  Jewsbury,  cited  post,  p.  852 ;  Swire  v.  Francis,  3  Ap.  Oa.  106,  P.  C. 
See  also  Udell  v.  Atherton,  7  H.  &  N.  172 ;  30  L.  J.,  Ex.  337 ;  Archbold  v. 
Howth,  Ld,,  I.  B.,  1  0.  L.  608,  0.  P. ;  and  notes  to  Pasley  v.  Freeman, 
2  Smith's  L.  Gas.  But  A.  is  not  liable  in  any  other  case.  Weir  v.  Bar^ 
neU,  3  Ex.  D.  32 ;  Weir  v.  Bell,  Id.  238,  0.  A.  Thus,  where  the  directors 
of  a  company  appoint  brokers  to  act  on  behalf  of  the  company,  the 
directors  are  not  liable  for  fraud  of  the  brokers  to  which  they  were  not 
wiyy.  S.  OC.  Accord.  Cargill  v.  Bower,  10  Ch.  D.  502,  explaining 
reeky.  Oumtyy  L.  B.,  6  H.  £.  377.  Even  although  they  subsequently, 
with  notice  of  the  fraud,  receive  part  of  theprooeeds  thereof,  in  papnent 
of  debts  due  to  them  from  the  company.  Weir  v.  Bamett,  supra.  But  in 
Weir  V.  Bell,  3  Ex.  D.  247  et  seq.,  0.  A.,  Cockbum,  0.  J.,  and 
Brett,  L.  J.,  were  of  opinion  that  the  defendants  would  in  iJie  latter  case 
be  liable.  Aprinci]^al,  A.,  is  not  Liable  for  fraudulent  misrepresentations 
of  his  agent,  £.,  which  are  unauthorized,  and  made,  not  for  A.'s  benefit, 
but  for  B.'s  own  private  ends.  British  Mutual  Banking  Co.  v.  Chamwood 
Forest  By.  Co.,  18  a  B.  D.  714,  C.  A. 

A  false  statement  j^ublished  in  a  prospectus,  advertisement,  Ac,  with 
the  fraudulent  intention,  that  it  should  be  read  and  acted  on  by  the 
plaintiff,  will»  if  so  read  and  acted  on  by  him,  entitle  him  to  sue  for  the 
damage  he  has  sustained,  which  naturaUy  results  from  his  so  acting ;  Oer^ 
hard  V.  Bates,  2  E.  &  B.  476 ;  22  L.  J.,  Q.  B.  364 ;  Bichardsan  v.  Sylvester, 
L.  B.,  9  Q.  B.  34.  Thus,  the  manager  and  assistant  manager,  of  a  joint- 
stock  banking  company,  were  held  liable  for  fraudulent  stat^ents,  con- 
tained in  reports  presented  by  the  directors,  at  the  annual  meetings,  to 
the  shareholders,  whereby  a  shareholder  was  induced  to  purchase  more 
shares  in  the  bank.  Cullen  v.  Thomson^ s  Trustees,  4  Macq.  424.  Whore 
the  directors  of  a  mining  company  caused  a  prospectus  to  be  circulated, 
grossly  misrepresenting  me  real  purchase-money  paid  for  the  sett,  so  as 
to  convey  an  impression  of  great  value,  they  were  neld  liable  to  a  share- 
holder, who  had  taken  up  wares  in  the  company  on  the  faith  of  the  false 
statements,  although  he  might  have  had  other  inducements  to  buy. 
Clarke  v.  Dickson,  6  0.  B.,  N.  S.  463 ;  28  L.  J.,  0.  P.  225 ;  Edgington  v. 
Fitsmaurice,  29  Ch.  D.  459,  C.  A.  But  the  misrepresentation  must  be 
shown  to  have  materially  influenced  the  plaintiff.  8.  CC. ;  Moore  v. 
Burke,  4  F.  &  F.  258,  cor.  Cockbum,  0.  J. ;  Smith  v.  Chadwick,  20  Ch. 
D.  27,  C.  A. ;  9  Ap.  Ca.  187,  D.  P. ;  Smith  v.  Land  and  House  Property 
Cor.,  28  Ch.  D.  7,  C.  A.  As  to  the  effect  of  a  subsequent  circular  correct- 
mg'.the  misrepresentation,  see  Amison  v.  Smith,  41  Ch.  D.  348,  C.  A. 
"^ere  the  false  representation  was  a  statement  that  reports  had  been  ob- 
tained by  the  directors,  it  was  held  that  the  plaintiff  need  not  prove  that 
the  reports  were  untrue.  Angus  v.  Clifford,  W.  N.  1890,  210,  M.  Sit., 
VOL.  u.  E 


850  Adum /or  Deceit  aiid  MiiTipregentaticn, 

Bomer,  J.    The  constnictioii  of  the  wiiten  repreeentation  is,  as  in  othflr 
cases,  for  the  judge.     Bdlaira  y.  Tuckety  13  Q.  B.  D.  562. 

A  shareholder  cannot,  so  long  as  he  retains  his  shares,  TnaiTifain  an 
action  for  damae^es  against  the  company,  for  indncing  him  to  take  the 
shares,  by  fraudulent  misrepresentations,  his  only  remedy  being  the 
rescission  of  the  contract ;  Tennent  y.  City  of  Glasgow  BaiUc,  4  Ap.  Oa. 
615,  D.  P. ;  Houldsworth  y.  Jd.,  5  Ap.  Ca.  317,  D.  P. ;  and  where,  oving 
to  tlie  winding  up  of  the  company  it  was  impossible  for  the  shareholder  to 
place  himself  and  the  company  in  the  same  position,  as  they  were  in  prior 
to  his  taking  the  shares,  he  cannot  repudiate  his  shares  on  the  ground  o{ 
fraud,  whemer  the  winding  up  is  compulsory ;  S.C. ;  Oakes  y.  lurquatid, 
L.  B.,  2  H.  L.  325  ;  or  under  the  supervision  of  the  court ;  Burgess's  eate,  15 
Ch.  D.  507  ;  or  yoluntary ;  Stone  v.  City  &  County  Bank,  3  C.  P.  D.  282, 
C.  A. ;  unless  before  that  eyent  he  had  repudiated  his  shares,  and  had 
taken  actiye  steps  to  be  relieved  from  his  liability ;  Ross  y.  Estates  Inred- 
ment  Co.,  L.  B.,  3  Ch.  682 ;  or  there  was  some  agreement  with  the  com- 
pany, which  dispensed  with  the  necessity  of  procM^edings  being  taken  hy 
the  particular  shareholder.  FawWs  case,  L.  B.,  4  Ch.  497 ;  McNvdVsoaH, 
L.  B.,  10  Eq.  503.  See  also  Ashley's  case,  L.  B.,  9  £q.  263,  and  /a  rr 
Scottish  Petroleum  Co,,  23  Ch.  D.  413,  C.  A.,  where  the  preyious  cases  aie 
collected  and  considered. 

Special  statutory  enactments  have  been  passed  with  respect  to  the 
liability  of  promoters,  directors,  &c.,  of  companies  under  the  Companks 
Act,  1862,  on  representations,  or  omissions,  m  prospectuses  inyitiDg  sob- 
scriptions,  for  fraudulent  misrepresentation.  These  enactments  wul  nor 
be  stated  at  length. 

The  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  which  by  sect.  2  is  to 
be  construed  as  one  with  the  Companies  Act,  1862,  enacts,  by  sect  38, 
that  **  Every  prospectus  of  a  company,  and  every  notice,  inyitmg  persons 
to  subscribe  for  shares  in  any  joint  stock  company,  shall  specify  the  dates 
and  the  names  of  the  parties,  to  any  contract  entered  into  by  the  com- 
pany, or  the  promoters,  directors,  or  trustees  thereof,  before  the  issue  of 
such  prospectus  or  notice,  whether  subject  to  adoption  by  the  directors  or 
the  company,  or  otherwise ;  and  any  prospectus  or  notice,  not  speciljing 
the  same,  shall  be  deemed  fraudulent,  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company,  knowingly  issuing  the  same,  as 
regards  any  person  taking  shares  m  the  company,  on  the  faith  of  suck 
prospectus,  unless  he  shtJl  have  had  notice  of  such  contract." 

This  section  seems  to  include  **  every  contract,  relating  to  the  formatioi 
of  a  company,  or,  to  its  capital,  property,  or  business  wnen  formed,  or,  to 
the  position,  pecuniary  or  otherwise,  in  regard  to  the  company,  or  its  pro- 
moters or  vendors,  of  the  directors,  or  other  officers  of  the  company,  and 
which  is  material  to  be  made  known  to  persons,  invited  to  take  shares,  is 
order  to  enable  them  to  form  a  judgment,  as  to  the  policy  of  so  doing, 
provided  that  one  of  the  parties  to  it,  is  at  its  date,  or  subsequendj 
becomes,  a  promoter,  director,  or  trusted  of  the  company."  Sullivan  t. 
Metcalfe,  5  C.  P.  D.  466,  461,  oer  Thesiger,  L.  J. ;  Charlton  v.  Bay,  31 
L.  T.,  N.  S.  437,  M.  T.,  1875,  Q.  B.;  Gover's  case,  1  Ch.  D.  182,  C.  A.; 
see  further  Twycross  y.  Grant,  2  C.  P.  D.  469,  C.  A.  The  intentional 
issue  of  a  prospectus,  without  inserting  therein  the  contracts,  which  tl^ 
section  requires  to  be  stated,  although  the  omission  was  made  under  a 
bond  fide  belief  that  their  insertion  was  not  requisite,  is  within  the  section. 
S.  C.  As  to  the  damages  recoyerable  thereunder,  vide  S.  C.  The  scctiofi 
is  for  the  protection  of  shareholders  only,  and  creates  no  statutory  dntr 
towards  the  bondholders  of  the  company,  or  others,  for  breadi  of  wliich 
an  action  will  lie.     Cornell  y.  Hay,  L.  B.,  8  C.  P.  328. 
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The  Directors'  Liability  Act,  1890  (63  &  64  Vict.  c.  64),  which  by  sect.  2 
is  to  be  construed  as  one  with  the  Companies  Acts,  1862  to  1890,  enacts 
by  sect.  3,  that  (1.),  "  Where  after  the  passing  of  this  Act,"  18th  Aug^ust, 
1890,  "  a  prospectus  or  notice  invites  persons  to  subscribe  for  shares  in  or 
debentures  or  debenture  stock  of  a  company,  every  person  who  is  a 
director  of  the  company  at  the  time  of  the  issue  of  the  prospectus  or  notice, 
and  every  person  who  having  authorised  such  naming  of  him  is  named  in 
the  prospectus  or  notice  as  a  director  of  the  company  or  as  having  agreed 
to  become  a  director  of  the  company  either  immediately  or  after  an  in- 
terral  of  time,  and  every  promoter  of  the  company,  and  every j)erson  who 
has  authorised  the  issue  of  the  prospectus  or  notice,  shall  be  bable  to  pay 
compensation  to  all  persons  who  shall  subscribe  for  any  shares,  deben- 
tures, or  debenture  stock  on  the  faith  of  such  prospectus  or  notice  for  the 
loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue  state- 
ment in  the  prospectus  or  notice,  or  in  any  report  or  memorandum 
api>earing  on  the  face  thereof,   or  by  reference  incorporated  therein 
or  issued  therewith,  unless  it  is  proved  (a.)  With  respect  to  every  such, 
untrue  statement  not  purporting  to  be  made  on  the  authority  of  an  ex- 
pert, or  of  a  public  official  document  or  statement,  that  he  had  reasonable 
ground  to  believe,  and  did  up  to  the  time  of  the  allotment  of  the  shares, 
debentures,  or  debenture  stock,  as  the  case  may  be,  believe,  that  the  stato- 
ment  was  true ;  and  (6.)  With  respect  to  every  such  untrue  statement 
purporting  to  be  a  statement  by  or  contained  in  what  purports  to  be  a 
copy  of  or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  other  expert,  that  it  fairly  represented  the  statement  made 
by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a  correct 
and  fair  copy  of  or  extract  from  the  report  or  valuation.    Provided 
always,  that  notwitlistanding  that  such  untrue  statement  fairly  repre- 
sented the    statement  made  oy  such  engineer,  valuer,    accountant,  or 
otiier  expnert,  or  was  a  correct  and  fair  copy  of  an  extract  from  the  report 
or  valuation,  such  director,  person  named,  promoter,  or  other  person,  who 
authorised  the  issue  of  the  pro^)ectu8  or  notice  as  aforesaid,  shall  be  liable 
to  pay  compensation  as  aforesaid  if  it  be  proved  that  he  had  no  reasonable 
ground  to  believe  that  the  person  making  the  statement,  report,  or  valua- 
tion was  competent  to  make  it;   and  (c.)  With  respect  to  every  such 
untrue  statement  purporting  to  be  a  statement  made  by  an  official  person 
or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  public 
official  document,  that  it  was  a  correct  and  fair  representation  of  such 
statement  or  copy  of  or  extract  from  such  document,  or  unless  it  is  proved 
that  having  consented  to  become  a  director  of  the  company  he  withdrew 
his  consent  before  the  issue  of  the  prospectus  or  notice,  and  that  the  pro- 
spectus or  notice  was  issued  without  his  authority  or  consent,  or  that  the 
prospectus  or  notice  was  issued  without  his  knowledge  or  consent,  and 
that  on  becoming  aware  of  ite  issue  he  forthwith  gave  reasonable  pubHc 
notice  that  it  was  so  issued  without  his  knowledge  or  consent,  or  that 
after  the  issue  of  such  prospectus  or  notice  and  before  allotment  there- 
under, he,  on  becoming  aware  of  any  untrue  statement  therein,  withdrew 
his  consent  thereto,  and  caused  reasonable  public  notice  of  such  with- 
drawal, and  of  the  reason  therefor,  to  be  given.     (2.)  A  promoter  in  this 
section  means  a  promoter  who  was  a  party  to  the  preparation  of  the 
prospectus  or  notice,  or  of  the  portion  thereof  containing  such  untrue 
statement,  but  shall  not  include  any  person  by  reason  of  his  acting  in  a 
professional  capacity  for  persons  engaged  in  procuring  the  formation  of 
the  company.    (3.)  Where  any  company  existing  at  the  passing  of  this 
Act,"  August  18th,  1890,  ''which  has  issued  shares  or  debentures,  shall 
be  desiroTis  of  obtaining  further  capital  by  subscriptions  for  shares  or 
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debentures,  and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no 
director  of  such  company  shall  be  liable  in  respect  of  any  statement 
therein,  unless  he  shall  have  authorised  l^e  issue  of  such  prospectus  or 
notice,  or  have  adopted  or  ratified  the  same.  (4.)  In  this  section  the  ▼ord 
'*  expert  *'  includes  any  person  whose  profession  ^ves  authority  to  a  state- 
ment made  by  him."  Sect.  4  provides  for  tiie  mdemnity  of  any  person 
whose  name  has  been  published  as  a  director,  not  being  such,  against 
damages,  costs,  &c.,  to  which  he  has  been  liable  in  consequence  of  such 
publications.  And  sect.  5  provides  for  contribution  between  directors,  as 
to  payments  to  which  any  one  of  them  may  become  liable  under  this  Act. 

With  reference  to  fraudulent  misrepresentations,  made  to  persons  other 
than  the  plaintiff,  whereby  the  plaintiff  has  been  deceived,  the  rule  is^ 
that  a  person  is  responsible  for  the  consequences  of  a  false  representation, 
made  by  him  to  another,  on  which  a  third  person  acts,  provided  that  the 
representation,  was  made  with  the  direct  mtent  that  it  should  be  acted 
on  by  such  third  person,  in  the  manner  that  occasions  the  injury,  aod 
that  the  injury  be  the  immediate  consequence  of  the  representation ;  Pedc 
V.  Ourney,  L.  B.,  6  H.  L.  377,  412,  413,  per  Ld.  Cairns,  following  Barry 
V.  Croskey,  2  J.  &  H.  1,  23,  per  Wood,  Y.-C.  Thus,  where  the  dSendant 
sold  a  ffun  to  A.  "  for  the  use  of  himself  and  his  sons,**  and  **  falsely  and 
fraudulently"  warranted  its  soundness,  knowing  it  to  be  unsound;  tbe 
defendant  was  held  liable  to  an  action  by  A.*s  son,  for  an  injury  done  to 
him  by  its  bursting,  though  the  contract  of  sale  was  between  A.  and  the  de- 
fendant only.  Langridge  v.  Levy,  2  M.  &  W.  519 ;  Ex.  Ch. ,  4  M.  &  W.  337. 
So,  where  me  directors  of  a  bcmk  issued  a  report  known  by  them  to  be 
false,  in  form  addressed  to  the  shareholders,  but  intended  for  the  informa- 
tion of  any  person,  desiring  to  deal  in  the  shares  of  the  bank,  and  fh» 
plaintiff,  through  a  broker,  obtained  a  copy,  and  was  thereby  induced  to 
purchase  shares ;  it  was  held,  he  was  entitled  to  sue  for  the  loss  he  had 
thereby  suffered;  ScoU  v.  Dixouy  29  L.  J.,  Ex.  62,  n.  Where,  however, 
the  act  of  the  plaintiff,  which  has  caused  him  the  injury,  is  not  directly 
induced  by  the  representation  of  the  defendant,  although  it  was  made  uj 
him,  with  the  intent  that  it  should  be  so  acted  on,  no  action  will  he. 
Peek  V.  Ourney y  L.  B.,  6  H.  L.  377.  Thus,  where  the  prospectus  of  a 
company  was  issued,  containing  representations  intentionally  false,  and 
all  tne  shares  were  thereupon  taken  up,  and  the  plaintiff,  relymg  on  those 
representations,  afterwards  bought  shares  in  the  market,  and  thereby 
suffered  loss,  it  was  held,  that  the  plaintiff  could  not  sue  on  the  false 
representations,  for  as  he  had  not  received  the  prospectus  from  those  who 
were  answerable  for  it,  he  could  not  treat  them  as  made  personally  to 
himself;  S.  C,  explaimng  Oerhard  v.  Batea,  ante,  p.  849,  and  Scott  v. 
Dixon,  eupra,  and  ovemmng  Bedford  v.  Bagshaw,  29  L.  J.,  Ex.  59,  and 
Bagahaw  v.  Seymour,  Id,  62,  n.  See  also  Barry  v.  Croekey,  suproy  and 
Hyalop  V.  Morel  Brothera,  Ac,  W.  N.  1891,  19,  H.  Sit.,  Chitty,  J. 

An  incorporated  company  is  liable  to  an  action,  for  the  fraudulent  nus- 
reinresentation  of  their  agent  acting  in  the  course  of  the  business  with 
which  the  company  has  entrusted  Imn,  and  for  their  ben^t ;  Barwiek  v. 
Engliah  Joint-Stock  Bank,  L.  B.,  2  Ex.  259,  Ex.  Oh. ;  Mackay  v.  Om- 
mereial  Bank  of  New  Brunavnck,  L.  B.,  5  P.  C.  394 ;  Svn/l  v.  Jewahwnf, 
L.  B.,  9  a  B.  301,  312,  per  Coleridge,  C.  J.,  Ex.  Ch. ;  and  is  liable  in 
damages,  at  any  rate,  to  the  extent  to  which  the  company  has  profited, 
by  the  fraudulent  representation  of  the  agent.  Weir  v.  Bell,  3  Ex.  D. 
244,  per  Bramwell,  L.  J.  In  Sivift  v.  Jewabury,  aupra,  the  dicta  of  Lds. 
Chelmsford  and  Cranworth  in  Addie  v.  W.  Bank  of  ScoUand,  Ij.  B.,  I 
H.  L,  Sc.  145,  158,  167,  to  the  effect,  that  the  action  could  be  brought 
only  against  t^e  directors,  or  other  agents,  who  had  made  the  false  et^e- 
ments,  and  not  against  the  company,  were  dissented  from,  and  it  was 
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pointed  out  that  they  were  not  material  to  the  decision  of  the  case.    These 
dicta  were  further  explained  in  HotUdsworth  y.  City  of  Glasgow  Bank,  5 
Ap.  Ca.  317,  D.  P.     See  further  National  Exchange  Co,  of  Olasgow  v. 
DreWy  2  Macq.  103;  McGowan  v.  Dyer,  L.  B.,  8  Q.  £.  141;  and  cases 
cited|x»^,  Part.  lU.,  sub  tit.,  Actiona  by  and  against  companies ,  2 — Special 
defences  in  action  for  calls — Fraud  and  misrepresentation.     Eyidence  of 
aimilar  frauds,  committ^  on  other  persons,  by  the  same  aeent  of  the  de- 
fendant company,  in  the  same  manner,  with  the  knowledge  and  for  the 
benefit  of  the  oonipany,  is  admissible  to  prove  fraud.    Blake  y.  Albion  Life 
Assur,  Co.,  4  C.  F.  D.  94.    In  like  manner,  on  the  question  of  fraud, 
other  false  statements  in  the  same  business,  made  by  defendant,  may  be 
submitted  to  the  jury,  but  not  as  distinct  causes  of  action.     Huntingford 
V.  Massey,  1  P.  &  F.  690.    And  the  defendant  may  show  representations 
made  by  him  to  others,  with  the  yiew  of  proving  his  own  bona  fides, 
Shrewsbury  v.  Blount,  2  M.  &  Or.  475.    In  an  action  for  a  false  represen- 
tation as  to  the  trustworthiness  of  W.,  the  defendant  haying  been  proved 
at  about  the  time  of  the  representation,  to  have  bought  goods  from  W. 
mider  cost  price,  was  allowed  to  ask  his  shopman,  and  other  tradesmen  of 
the  town,  in  which  W.  carried  on  business,  as  to  their  belief  in  W.*s  trust- 
worthiness at  the  time  the  representation  was  made.     Sheen  y.  Bump- 
stead,  2  H.  &  C.  193;  32  L.  J.,  Ex.  271,  Ex.  Ch.    The  company  are  not 
liable  where  the  agent  acted  for  his  private  ends,  and  not  for  the  benefit 
of  the  conipany.    British  Mutual  Banking  Co.  v.  Chamwood  Forest  By, 
O).,  18aB.D.  "714.  0.  A. 

The  plaintif!  must  prove  actual  damage  to  himself,  in  order  to  maintain 
the  action.    Hyde  v.  Bulmer,  18  L.  T.,  N.  S.  293,  E.  T.  1868,  0.  P. 

Dajnages,']  Costs  incurred  upon  the  discovery  of  the  falsehood  of  a  re- 
presentation, in  order  to  reverse  the  consequences  thereof,  are  too  remote 
an  injury  to  be  included  in  an  action  of  fraud.  S.  C.  See  further  as  to 
damages,  ante,  pp.  472  et  se^. 

Where  the  plaintiff  was  mduced  by  the  fraud  of  the  defendant  to  take 

up  shares,  the  damages  recoverable  are  the  difference  between  the  price 

paid  for  them,  and  their  real  value  on  allotment ;  this  value  is  not  the 

market  value ;  it  may  be  ascertained  by  the  light  of  subsequent  events, 

e.  g.,  the  estimated  oividend  on  a  liquidation  of  the  company.    Feek  v. 

JOirry,  37  Ch.  D.  541,  C.  A.  (the  judgment  in  this  case  was  reversed  in 

D.  P.  on  the  ground  that  there  was  no  fraud ;  14  Ap.  Ca.  337).    Thus, 

where  the  shares  were  really  worthless,  the  nlaintifk'  recovers  the  fuU 

amount  he  paid  for  them,  although  they  haa,  when  he  took  them,  a 

market  value.     Twycross  v.  Orant,  2  C.  P.  D.  469,  C.  A.    The  plaintiff  is 

not,  in  such  cases,  bound  to  realize  his  shares  in  order  to  ascertain  his 

damage.     S.  C. ;  Peek  v.  Berry,  supra.    Where,  however,  the  fraud  of  the 

defendant,  was  that  he  induced  L.  to  believe  the  rupee  paper,  which  L. 

had  directed  him  to  buy,  was  bought  from  third  persons,  whereas  the 

defendant  sold  L.  rupee  paper  of  his  own,  the  damages  were  held  to  be  the 

difference  only,  between  the  price  L.  had  paid,  and  what  he  would  have 

received,  if  he  had  resold  it  in  the  market,  forthwith  after  purchasing  it. 

Wadddl  V.  Blocker/,  4  Q.  B.  D.  678,  C.  A.    The  plaintiff  may  recover 

damages  for  any  injury  which  is  the  direct  and  natural  consequence  of  his 

acting  on  the  faith  of  the  defendant's  fraudulent  representations.    Mullett 

T.  Mason,  L.  B.,  1  C.  P.  559.    A  cattle  dealer  sold  the  plaintiff  a  cow, 

and  fraudulenUy  represented  it  was  free  from  infectious  disease;  the 

plaintiff  placed  it  wiui  five  others,  and  they  caught  the  disease  and  died ; 

it  was  held,  that  the  plaintiff  was  entitied  to  recover,  as  damages,  the  value 

of  all  the  cows.    S.  C.    See  also  Smith  y.  Oreen,  and  Bandall  y.  Newson, 

cited  antCf  p.  473. 
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As  to  the  defendant's  liability  for  the  costs  of  an  aboitiye  action  tke 
plaintiff  was  induced  to  bring  by  reason  of  the  defendant's  miarepreseQ- 
tation,  see  Bichardaon  v.  Dunn,  8  G.  B. ,  N.  S.  655 ;  30  L.  J. ,  C.  P.  44,  and 
cases  cited  ante,  p.  474. 

The  causes  of  action  tuoLder  this  head  are  yaiiouB.  The  cases  whidi 
most  commonly  occur  in  practice  are  misrepresentation  of  the  yalae  of 
property,  and  misrepresentation  of  solyency  or  character.  Actions  for 
misrepresentation  of  authority  and  for  counterfeiting  trade  marks  ha^ 
been  considered  ante,  pp.  474,  475,  829  et  9eq. 

Where  C.  bribes  A.  to  induce  his  principal  P.  to  buy  T.'s  goods  on  dis- 
advantageous terms,  and  A.  does  so  successfully,  P.  may  recover  the 
bribe  from  A.,  and  also  sue  0.  alone,  or  A.  and  0.  jointly,  for  the  loss  he 
has  sustained,  without  allowing  any  deduction  in  respect  of  the  amount 
recovered  from  A.  Salford,  Mayor  &c.  of  v.  Lever,  25  Q.  B.  D.  363; 
(1891)  1  a  B.  168,  G.  A. 

Misrepresentation  of  the  value  of  property.']  Most  of  the  cases  ariang 
from  misrepresentation  in  the  value  of  property  will  be  found  ante,  pp. 
848  et  seq.  Where  the  vendor  of  a  pubhc-house,  fraudulently  misrepie- 
sents  the  amount  of  business  done  in  it,  whereby  the  plaintiff  is  induced 
to  buy  the  house,  an  action  will  lie,  although  sudL  statement  was  not  con- 
tained in  the  conveyance  or  memorandum  of  the  bargain.  DobcU  t. 
Stevens,  3  B.  &  G.  623 ;  Pilmore  v.  Hood,  5  N.  G.  97. 

Where  a  chattel  is  sold  with  all  faults,  the  seller  is  not  liable  to  an 
action  in  respect  of  latent  defects,  which  he  knew  of,  without  disclosing 
at  the  time  of  sale ;  Baglehole  v.  Walters,  3  Gamp.  154 ;  Ward  v.  ifoWj, 
3  Q.  B.  D.  150,  G.  A. ;  4  Ap.  Ga.  13,  D.  P. ;  unless  he  misrepresented  the 
condition  of  the  chattel,  so  as  intentionally  to  deceive  the  purchaser,  as  an 
individual,  or  as  one  of  a  class,  or  one  of  the  public ;  S.  G.,  3  Q.  B.  D.  157, 
per  Bramwell,  L.  J. ;  Schneider  v.  Morris,  3  Gamp.  506,  or  unless  he  used 
means  to  prevent  the  purchaser  from  discovering  its  condition ;  S.  G. ;  in 
either  of  which  cases  tne  vendor  would  be  liable. 

Misrepresentation  of  solvency,  (j^cl  An  action  lies  for  making  a  false  and 
fraudulent  representation  of  the  character,  or  solvency  of  another  (under 
circumstances  from  which  it  may  be  assumed,  that  the  party  making  the 
representation,  intended  it  to  be  acted  upon),  whereby  the  plaintiff  has 
been  induced  to  give  credit  to  him,  and  has  suffered  loss.  Pasley  y.  Fret" 
man,  3  T.  K.  51 ;  2  Smith's  L.  G. ;  Pontifex  v.  Bignold,  3  M.  &  (jr.  63, 

By  Ld.  Tenterden's  Act  (9  Geo.  4,  c.  14),  s.  6,  "no  action  shall  be 
brought,  whereby  to  charge  any  person  upon,  or  by  reason  of  any  repre- 
sentation, or  assurance,  made  or  given,  concerning  or  relating  to  ^ 
character,  conduct,  credit,  ability,  tiude,  or  dealings  of  any  other  person, 
to  the  intent  or  purpose,  that  such  other  person  may  obtain  credit,  money, 
or  ^oods  upon,*  unless  such  representation  or  assurance  be  made  m 
writmg,  signed  by  the  party  to  be  charged  therewith."  A  defence  under 
this  section  must  now  be  pleaded  specially.  See  Rules,  1883,  O.  six.,  r. 
15,  ante,  p.  301. 

When  the  defendant  stated  that  the  plaintiff  might  safely  trust  A.  B., 
because  the  defendant  had  the  title-deeds  of  an  estate  of  A.  B.,  this  was 

*  Sie.  It  is  evident  that  some  mistake  has  here  crept  into  the  parliament  roll.  See 
Lyde  v.  Barnard,  1  M.  &  W.  101,  115,  123.  Ld  Abinger,  C.  B.,  thought  that  the 
word**  upon  "  should  be  rejected  as  surplusage ;  Id,  pp.  123,  124 ;  while  Parke,  B., 
suggested  that  words  should  be  transposed,  so  as  to  road  thus : — '*  to  the  intent  or 
purpose  that  some  other  person  may  obtain  money  or  goods  u]^n  credit ; "  or  that 
others  should  be  interi>olated,  so  as  to  read  thus : — **  to  the  mtent  or  pozpose  to 
obtain  credit,  money,  or  goods  on  such  representation," — Id.  1 L6, 116. 
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held  to  be  within  the  above  section.  Swann  y.  Phillips^  8  Ad.  &  E.  457. 
A  representation  made  respecting  the  credit  of  a  firm,  of  which  the  defen- 
dant is  a  partner,  is  within  the  Act.  Devaux  v.  SieinJeellery  6  N.  0.  84.  In 
Lvde  V.  Bamardy  1  M.  &  W.  101,  the  court  were  divided  on  the  point, 
whether  a  representation  that  the  life  estate  of  A.  B.  was  charged  with 
only  three  annuities,  was  a  representation  relating  to  the  credit  and 
ability  of  A.  B.,  within  the  Act.  If  the  false  representation,  signed  bjy 
the  defendant,  substantially  conduced  to  the  obtaming  of  the  credit,  he  is 
liable,  altiiough  the  plaintiJf  might  possibly  have  been  influenced  by  other 
representations,  which  are  inadmissible,  through  not  being  in  writing. 
TaUon  v.  Wade,  18  0.  B.  371 ;  25  L.  J.,  0.  P.  240,  Ex.  Ch.  The  plain- 
tiff may  sue,  on  a  fraudulent  misrepresentation  made  to  his  bankers,  in 
answer  to  questions  put  by  them  at  his  request,  and  acted  on  by  him. 
Bwift  V.  Jewshury,  infra. 

iSie  signature  of  an  agent  will  not  satisfy  the  section ;  Swift  v.  Jews- 
hury,  L.  B.,  9  Q.  B.  301,  Ex.  Ch.  (revers.  S.  0.,  9t*b  mm.  Swift  v.  Winter- 
hotham,  L.  B.,  8  Q.  B.  244) ;  nor  will  that  of  the  manager  of  a  banking 
oo-partnership,  registered  under  7  Geo.  4,  c.  46.  S.  C.  And,  one  pcurt- 
ner  signing  in  the  name  of,  and  by  the  express  authority  of  his  firm, 
win  make  himself  only,  liable.  Mason  v.  WUliams,  28  L.  T.,  N.  S.  232, 
Feb.  1873,  C.  P. 


ACTION  FOR  DEFAMATION. 

There  is  a  well-known  legal  distinction  between  written  and  spoken 
slander.  Slanderous  words  spoken  and  published,  but  not  committed  to 
writing,  are  actionable  only  wnen  they  charge  the  plaintiff  with  a  criminal 
offence  {vide  infra),  or  alle^  that  he  has  a  disease  rendering  him  unfit 
for  society,  or  attack  him  in  relation  to  his  trade  or  calling,  or  when, 
besides  b^ng  clearly  defamatory,  they  have  caused  to  the  plaintiff  some 
particular  damage.  But  in  the  case  of  words,  published  by  writing,  it  is 
only  necessary  that  they  should  be  calculated  to  degrade  or  disparage  the 
plamtiff,  and  hold  him  up  to  hatred,  ridicule,  or  contempt,  in  order  to 
make  them  actionable.  As,  however,  the  pleadings  in  cases  both  of 
written  or  spoken  slander  are  often  very  similar,  it  will  be  most  conve- 
nient to  consider  the  evidence  of  defamation,  written  or  spoken,  under 
one  general  heading. 

In  Webb  V.  Beavan,  11  Q.  B.  D.  609,  it  was  held,  that  words  imputing 
to  the  plaintiff  a  criminal  offence,  for  which  he  was  liable  te  imprison- 
ment, were  actionable,  even  although  the  offence  was  not  indictable. 

Two  or  more  persons,  though  not  jointly  interested,  may,  as  co-plain- 
tiffs, bring  an  action  for  libel  under  Bules,  1883,  O.  xvi.,  r.  1,  ante,  p.  90, 
but  the  damages  should,  it  seems,  be  separately  assessed.  Booth  v.  Bris- 
coe, 2  Q.B.  D.  496,  C.  A. 

Judgment  for  the  defendant  in  an  action  on  part  of  one  connected  libel, 
e.g.,  t£e  judgment  in  a  former  action  against  the  defendant,  is  a  bar  to 
an  action  brought  in  respect  of  another  part.  MacdougcUl  v.  Knight,  25 
a  B.  D.  1,  C.  A. 

The  rules  as  to  opening  the  plaintiff's  case,  and  the  evidence  thereon, 
when  the  libel  is  denied  and  also  justified,  will  be  found  ante,  p.  272. 

Proof  of  introductory  averment,  Ac."]  All  introductory  avermente  essen- 
tial to  the  plaintiff's  case,  must  be  proved  when  denied  upon  the  pleadings. 
Where  the  words  are  alleged  to  have  been  spoken  of,  and  concerning,  the 
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plaintiff,  in  a  particular  character,  and  are  only  actionable  as  having  been 
spoken  of  the  plaintiff  in  that  character,  such  character  must,  if  denied, 
be  proved ;  but  if  the  character  be  immaterial,  or  be  not  trayersed,  no 
evidence  need  be  given  of  it  LtwU  v.  Walter ^  3  B.  &  C.  138,  n. ;  Coxt. 
Tfiamason,  2  C.  &  J.  361 ;  Bules,  1883,  O.  xix.,  rr.  15,  17,  ante,  p.  301. 
And,  where  the  words  themselves  admit  the  plaintiffs  charstcter,  evidenoe 
of  it  is  unneceesazy.  Yriaarri  v.  Clement,  3  Sing.  432 ;  vide  ante,  n.  67. 
Where  the  plaintiff  was  described  as  assistant  overseer,  proof  that  ne  is 
acting  in  that  capacity  was  held  sufi&cient.  Cannell  v.  CurtU,  2  N.  C. 
228.  Where  the  words  are  spoken  of  several  plaintiffs  in  trade,  their  joint 
trading  must  beproved.     See  Le  Fanu  v.  Malcolmsony  1  H.  L.  G.  637. 

The  21  &  22  '\^ct.  c.  90,  s.  27,  ante,  P- ^92,  provides  means  of  proving 
the  plaintiff*8  medical  qualification.  The  books  of  a  university  (duly 
authenticated),  conferring  the  doCToe  of  doctor  of  laws,  are  evidence  to  prove 
that  fact.  MoiecB  v.  Thomtony  8  T.  B.  303, 306, 307,  per  Ld.  Eenyon.  See 
also  Collins  v.  Carnegie,  1  Ad.  &  E.  695. 

In  order  to  prove  that  the  plaintiff  is  a  solicitor  (where  the  libel  does  not 
admit  it),  an  examined  copy  of  the  roll  of  solicitors  is  sufficient.  So,  the 
book  from  the  master's  office,  containing  the  names  of  all  the  solidton, 
produced  by  the  officer  in  whose  custc^^  it  is  kept,  is  good  evidence, 
together  wim  proof  that  the  plaintiff  practised  as  a  soHdtor  at  the  time  of 
the  libel.  H,  v.  Crossley,  2  Esp.  626 ;  Lewis  v.  Walter,  3  B.  &  0.  138.  The 
certificate  need  not  be  produced,  if  the  libel  do  not  relate  to  it.  Jones  t. 
Stevens,  11  Price,  251.  The  stamp  office  certificate,  countersigned  by  the 
master  of  the  court,  was  held  sufficient  primd  facie  evidence  of  the  party 
being  an  attorney.  Sparling  v.  Haddon,  9  Bing.  11.  Since  the  6  &  7  Vict 
c.  73,  the  stamp  office  certificate  is  not  countersigned;  but  the  re^istrar'a 
certificate,  indorsed  by  the  stamp  office,  or  a  copy  of  the  raster  of 
solicitors,  or  the  Law  list,  would  seem  to  be  now  evidence,  vide  anif, 
p.  489. 

Where  the  title  to  the  particular  situation  is  not  the  subject  of  any 
express  documentary  appomtment,  the  acting  in  the  situation,  is  of  comse 
the  proper  evidence.  2  Stark.  £v.,  3rd  ed.,  627.  And  when  the  plaintiff 
averred,  that  he  was  emploved  by  **  The  New  England  Companv,"  and  that 
the  libel  was  published  of  him,  in  such  employment,  it  was  h^d  sufficient 
to  prove  that  the  company  was  commonly  so  called,  though  that  was  not  its 
le^  name.     Rutherford  v.  Evans,  6  Bing.  451. 

Whether  the  words  are  spoken  of  the  plaintiff  in  a  particular  character  is 
for  the  jury ;  Jones  v.  Littler,  7  M.  &  W.  423 ;  and  if  the  words  be  such, 
as  must  be  injurious  to  the  plaintiff  as  a  trader  (e.  g.,  words  imputing 
insolvency),  it  is  then  needless  to  prove  them  spoken  of  hiin  as  such,  S.  G. 
In  an  action  for  saying  of  the  plaintiff  in  his  trade  of  a  brewer,  that  he  had 
been  bankrupt  at  C.,  it  was  proved  that  he  had  been  a  brewer  at  O. ;  held, 
the  place  where  the  bankrupt  became  bankrupt  was  immaterial ;  he  might 
have  become  a  bankrupt  whilst  a  brewer  at  O.  by  an  act  of  bankruptcy 
committed  at  C.  Hall  v.  Smith,  1  M.  &  S.  287 ;  Figgins  v.  Cogswell,  3  la. 
&  S.  369 ;  Rutherford  v.  Evans,  supra. 

Words  spoken  in  reference  to  the  plaintifTs  office,  trade,  or  business 
must,  in  oi^er  to  be  actionable  per  se,  either  show  the  want  of  some  general 
requisite,  as  honesty,  capacity,  fidelity,  &c.,  or  connect  the  imputation  with 
the  office,  &c.  Lumhy  v.  Allday,  1  Or.  &  J.  301.  Thus,  words  imputing 
incontinence  to  a  school  mistress;  Wharton  v.  Brook,  1  Yentr.  21,  per 
Twisden,  J. ;  a  physician,  Ayre  v.  Craven,  2  Ad.  &  E.  2 ;  or  an  unbeneficed 
clergyman ;  Galiwey  v.  Marshall,  9  Exch.  294 ;  23  L.  J.,  Ex.  78 ;  are  not 
actionable  per  se.  On  the  other  hand,  to  sav  of  the  master  of  a  foreign-going 
ahip,  possessed  of  a  certificate  under  the  Merchant  Shipping  Act,  1854,  tibat 
during  his  stay  at  a  port  he  was  drunk,  and  had  to  be  earned  to  his  boat  to 


Proof  of  Libd.  867 

leach  his  yeesel ;  Irvnn  y.  Brandvfood,  2  H.  &  C.  960 ;  33  L.  J.,  Ex.  257 ; 
or,  of  a  gamekeeper,  whose  duty  it  is,  not  to  kill  foxes,  and  who  is  employed 
on  the  terms  that  he  should  not  kill  foxes,  that  he  killed  foxes ;  Foulger  y. 
Newamb,  L.  B.,  2  Ex.  327 ;  is  actionable  without  special  damage.  See 
Biding  T.  Smith,  1  Ex.  D.  91,  cited  jwa*,  p.  881. 

Proof  of  the  Uhd.']  The  plaintiff  must  set  out  the  actual  words  of  the  libel, 
it  IB  not  sufficient  to  state  merely  their  substance.  Harris  y.  TTarre,  4  G.  P.  D. 
12o,  A  mere  omission  in  settms  out  part  of  a  libel  is  not  fatal,  unless  the 
sense  of  that  which  is  set  out  is  tiiereby  yaried ;  Tahart  y.  Tippety  1  Camp. 
353 ;  but  where  the  words  alleged  are  materially  qualified  by  the  context, 
although  the  whole  is  libellous,  there  is,  subject  to  amendment,  a  fatal 
▼ariance.  Rainy  y.  Bravo,  L.  B.,  4  P.  C.  287 ;  CartwrightT.  Wright,  6  B.  & 
A-  615 ;  B.  y.  Solomon,  By.  &  M.  263 ;  Stace  v.  Griffith,  L.  B.,  2  P.  0.  420 ; 
Brembridge  y.  Latimer,  12  W.  B.  878,  T.  T.  1864,  0.  P. 

Where  the  original  Hbel  has  been  lost  or  destroyed,  secondary  eyidence 
may  be  giyen  of  it ;  Bainjf  y.  Bravo,  supra ;  unless  it  is  contained  in  a  letter, 
or  official  document,  which  is  priyile^ed  from  production  on  the  ground  of 
public  polic^r,  in  which  case,  the  pmintifP  is  precluded  from  producing 
seoondaiy  eyidence  of  contents  of  that  document.  Dawkins  y.  Bokeby,  Ld», 
L.  B.,  8  Q.  B.  266 ;  Ex.  Ch.  and  other  cases  cited  ante,  p.  172.  As  to  the 
use  of  an  affidayit  of  defendant  filed  in  the  cause,  in  reply  to  an  application 
for  inspection,  as  an  admission  of  the  libel,  see  Bainy  y.  Bravo,  supra. 

Whether  a  writing  is  a  libel  or  not,  is  a  question  for  the  jtiry,  and  the 
judge  is  not  bound  to  giye  an  opinion  on  it ;  Baylisy.  Lawrence,  11  Ad.  & 
E.  920 ;  but  the  proper  course  (and  the  usual  practice),  is  for  the  judge  to 
define  what  is  a  libel  in  point  of  law.  Parmiter  y.  Coupland,  6  M.  &  W. 
105.  And  it  may  be  defined  to  be  a  publication,  without  justification  or 
lawful  excuse,  calculated  to  injure  the  reputation  of  another,  by  exposing 
him  to  hatred,  contempt,  or  ridicule.  Per  Parke,  B. ;  S.  0.  A  writing  may 
be  a  libel  on  a  priyate  person,  which  would  not  be  so  on  a  person  in  a 
public  character  or  office ;  for  tiie  acts  of  public  men,  which  concern  the 
subject,  may  be  lawfully  commented  upon,  without  malice ;  but  to  impute 
bad  or  corrupt  motiyes  is  a  libel  in  eitner  case,  lb,,  and  see  Campbell  y. 
Spottisivoode,  axid  MerivaleY,  Carson,  dtodpost,  p.  876.  The  test  of  whether 
a  writing  is  a  libel  is  '^  whether  under  the  circumstances  in  which  the 
writing  was  published,  reasonable  men,  to  whom  the  publication  was  made, 
would  be  likely  to  understand  it,  in  a  libellous  sense,''  and  **  not  what  was 
the  intention  with  which  "  it  was  published.  Capital  and  Counties  Bank  y. 
Henty,  7  Ap.  Ca.  741,  745,  782.  If  tiie  words  sued  on  are  reasonably  sus- 
ceptible of  a  libellous  construction,  they  should  be  left  to  the  jury.  Hart 
y.  Wall,  2  C.  P.  D.  146;  Simmons  t,  Mitchell,  6  Ap.  Ca.  166,  P.  C.  Words 
imputing  suspicions  only  that  the  plaintifP  has  committed  murder  are  not 
actionable,  o.  C.  A  libel  is  not  confined  to  writing  or  print,  but  may  be 
expressed  by  pictures  or  signs.  6  Bep.  126  b.  See  Carry.  Hood,  1  Camp. 
354,  n. ;  DuBost  y.  Beresford,  2  Camp.  612 ;  Jefferies  y.  Buncombe,  11  East, 
226.  Fox's  Act  (32  Geo.  3,  c.  60)  applies  only  to  criminal  trials.  Baylis 
y.  Lawrence,  supra,  per  Denman,  C.  tf . 

In  Fray  y.  Fray,  17  C.  B.,  N.  S.  603 ;  34  L.  J.,  C.  P.  46,  the  defendant,  the 
plaintifirs  brother,  wrote  a  letter,  in  which  he  charged  her,  with  haying 
unnecessarily  made  him  a  party,  to  a  chancery  suit,  and  said  that  it  was  a 
pleasure  to  her,  to  put  him  to  all  the  expense  she  could ;  it  was  held  that 
there  was  eyidence  of  a  libel  for  the  jury.  To  write  of  a  clergyman,  that 
he  came  to  the  performance  of  diyine  seryice  '*in  a  towering  passion," 
and  that  **  his  conduct  is  calculated  to  make  infidels  of  his  congregation,"  is 
libellous.  Walter  y.  Brogden,  19  C.  B.,  N.  S.  86.  So,  to  charge  a  man  with 
ingratitude,  is  libellous;  Cox  y.  Zee,  L.  B.,  4  Ex.  284 ;  or  to  write  that  a 
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perBon  was  at  a  past  tiine,  in  pecuniary  difficulties,  although  it  be  also  stated 
that  those  difficulties  have  been  surmounted.  Id.,  per  Kelly,  C.  B.  A 
charge  may  be  libellous,  notwithstanding  the  facts  upon  which  it  is  founded 
are  tuso  stated,  and  they  do  not  support  the  charge.   Id,    It  is  a  libel  to 

i>ublish  in  a  newspaper  a  story  of  the  plaintiff,  calculated  to  make  him 
udicrous,  though  ne  may  have  previously  told  the  same  story  himself. 
Cook  V.  Ward,  6  Bing.  409. 

In  Evans  y.  Harlow,  5  Q.  B.  624,  the  declaration  alleged  that  the  plaintiff 
carried  on  the  trade  of  an  engineer,  and  sold  in  the  way  of  his  traae  goods 
<»lled  **  self-acting  tallow  syphons  or  lubricators,"  and  the  defendant  pub- 
lished of  the  plaintiff  in  his  said  trade  and  as  such  inventor  as  follows  :— 
*^  This  is  to  caution  parties  employing  steam  power  from  a  person,  offering 
what  he  calls  self-acting  tallow  syphons  or  lubricators,  stating  that  he  is^ 
sole  inventor,  manufacturer,  and  patentee,  thereby monopolizmg  high  pnoee 
at  the  expense  of  the  public.  B.  Harlow"  (the  defendant)  .  .  .  '* takes 
this  opportunity  of  sa3ring  that  such  a  patent  does  not  exist,  and  that  he  bas 
to  offer  an  improved  lubricator,"  &c.  .  .  .  ''Those  who  have  already 
adopted  the  lubricators  against  which  B.  H.  would  caution,  will  find  that 
the  tallow  is  wasted  instead  of  being  effectually  employed  as  professed;" 
these  expressions  being  explained  by  appropriate  innuendoes ;  it  was  held 
that  the  words  were  not  a  Hbel  on  tne  plaintiff,  either  generally,  or  in  tiia 
way  of  his  trade,  but  were  only  a  reflection  on  tiie  goods  sold  by  him,  which 
was  not  actionable  without  special  damage.  See  tit.  Action  for  dander  of 
titiey  post,  p.  880.  But  where  the  defendant  wrote  of  a  bc^,  introduced 
nnder  the  title  of  the  '*  Bag  of  Bags,"  by  the  plaintiffs,  "  the  title  we  ihink 
very  silly,  very  slangy,  and  very  vulgar ;  and  which  has  been  forced  on  Ihe 
notice  of  the  public  ad  nauseam,*'  this  language  was  held  (by  Mellor  and 
Hannen,  JJ.,  dissent.  Lush,  J.)  to  be  libellous,  as  casting  a  reflection  on  & 
conduct  of  the  plaintiffs.  Jenner  v.  A* Beckett,  L.  B.,  7  Q.  B.  11.  See 
Biding  v.  Smith,  1  Ex.  D.  91,  cited  post,  p.  881. 

Where  in  an  action  by  an  author  for  an  alleged  libel  in  a  criticism  of  his 
book,  there  is  nothing  in  the  libel  which  does  not  relate  to  the  book,  and 
the  only  question  is  whether  the  criticism  is  fair,  the  book  must  be  put  in 
by  the  party  who  desires  to  comment  on  it,  and  it  seems  that  unless  ths 
criticism  is  necessarily  on  the  face  of  it  unfair,  the  book  is  part  of  the 
plaintiff's  case.  Strauss  v.  Francis,  4  F.  &  F.  939,  per  Erie,  0.  J. ;  S.  C, 
Id,  1107,  per  Cockbum,  C.  J. 

A  corporation  (as  a  railway  company)  may  be  guilty  of  publishing  a  libel, 
and  midice  in  law  is  presumed.  Whitfield  v.  S,  E,  By,  Co,,  E.  B.  &£. 
115;  27  L.  J.,  a  B.  229;  Owynn  v.  Id,,  18  L.  T.,  N.  S.  738,  posi,  p.  867. 
So,  an  incorporated  trading  company  may  sue  one  of  its  members  for  a 
libel,  which  would  injure  ite  property.  Metropolitan  Omnibus  Co,  v.  Haw- 
kins, 4  H.  &  N.  87 ;  28  L.  J.,  Ex.  201. 

But  a  municipal  corporation  cannot  sue  for  an  alleged  libel  charging  it 
with  corruption  and  bribery,  as  it  cannot  be  guilty  of  these  in  its  corpo- 
rate capacity.     Manchester,  Mayor,  &c,  o/y.  Williams,  (1891)  1  Q.  B.  94. 

Proof  of  publication  oflihd  by  defendant,"]  A  written  libel  is  published 
when  it  is  maliciously  repeated  or  sung  in  the  presence  of  others,  or  when 
the  libel  or  any  part  thereof  is  delivered  over  to  scandalize  the  party.  5  Bep. 
125  a.  Proof  tiiat  the  libel  produced  is  in  the  defendant's  handwriting,  is  said 
to  be  presumptive  evidence  of  publication,  so  as  to  throw  proof  of  non-publi- 
cation upon  hiTi;  B.  v.  Beare,  1  Ld.  Raym.  417;  Lamffs  case,  9  Rep,  59  K 
But  see  the  arguments  in  B,  v.  Burdett,  3  B.  &  Ad.  717 ;  and  4  B.  &  Ad.  95; 
and  a  libel  may  be  found  under  circumstances  which  preclude  such  presump- 
tion. There  is  publication  of  a  libel  where  defamatory  matter  is  dictated  by 
the  defendant  to  his  clerk,  who  takes  it  down  in  shorthand,  and  makes  a 
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foil  copy.  PuUmany.  WdUerHillA  Co.  (1891),  1  Q.  B.  524,0.  A.  So,  where 
a  derk  takes  a  press  copy  thereof.  S.  C.  Ihiiitin^  a  libel,  unless  qualified  hy 
Gucomstanoes,  is  said  to  he,  primd  faciey  a  pubhshing,  for  it  must  be  deli- 
yered  to  the  compositors  and  the  other  subordinate  workmen ;  Baldwin  y. 
Elphinstone,  2  W.  Bl.  1038 ;  but  this  proposition  is  denied  in  WatU  v.  Frcuer, 
7  Ad.  £E.  223.  Indeed  the  mechanical  work  of  compositors,  and  the  diyision 
of  labour  among  them,  almost  precludes  the  presumption,  that  any  of  them 
liaye  obtained  any  knowledge  of  the  sense  of  what  they  are  composing,  and 
it  has  been  held,  that  where  a  document  has  to  be  circulated  among  a  great 
nmaber  of  persons,  the  fact  of  the  document  being  printed  for  this  purpose 
only,  does  not  amotmt  to  a  publication  of  it.   Lawhw  v.  Anglo-Egyptian^  Ac. 
Cb.,  L.  B.,  4  Q.  B.  262.    As  to  publication  by  a  telegraphic  message,  see 
WiUiarMon  t.  Freer,  L.  B.,  9  0.  P.  393,  post,  p.  869.    A  libel  may  be  pub- 
lished in  a  letter  to  a  third  person;  but  the  publication  of  a  libellous 
letter  to  the  plaintiff  alone,  though  it  may  be  the  subject  of  an  indictment, 
18  not  a  publication  to  support  an  action.    Phillips  y.  JaMen,  2  Esp.  624. 
Where,  howeyer,  the  libel  was  contained  in  a  letter  sent  by  Ihe  defendant 
to  tiie  plaintiff,  and  opened  by  hi^  clerk,  and  the  defendant  knew  that  the 
plaintiffs  letters  were  usually  opened  by  his  clerk,  this  is  eyidence  of  a 
publication.      Delacroix  y.   S'A^veno^,   2    Stark.   63 ;   Pullman  y.    Walter 
HiU  <fc  Co.,  supra.    In  Fox  y.  Broderick,  14  Ir.  C.  L.  B.  453,  the  de- 
fendant by  mistake  misdirected  a  letter  intended  for  the  plaintiff,  and 
containing  the  libel,  so  that  it  reached  one  K. ;  it  was  held  that  there 
was  sufficient  evidence  of  publication,  and  that  it  did  not  ayail  the  de- 
fendant that  he  had  no  intention  of  giying  the  plaintiff  a  cause  of  action. 
So,  where  the  libel  was  deHyered  to  an  agent  of  the  plaintiff,  sent  by 
him  to  buy  it.     Brunswick,  Dk.  of  y.  Harmer,  14  Q.  B.  185.     Sending  the 
libel  in  a  letter  addressed  to  the  wife  of  the  person  libelled  is  a  sufficient 
publication.      Wenman  y.  Ash,  13  0.  B.  836 ;  22  L.  J.,  0.  P.  190.     But 
showing  it  by  the  defendant  to  his  own  wife  is  not  publication.     Wennhak 
y.  Morgan,  20  Q.  B.  D.  635. 

A  letter  containing  a  libel  was  proyed  to  be  in  the  handwriting  of  the 

defendant ;  to  haye  been  addressed  to  a  third  party  in  Scotland ;  to  haye 

been  reoeiyed  at  an  intermediate  post-office,  on  the  passage  to  Scotland,  to  be 

fbrwaided  thither,  and  was  produced  at  the  trial  with  the  proper  postmarks, 

and  the  seal  broken ;  this  was  held  sufficient  eyidence  of  a  publication  to 

tiie  person  to  whom  it  was  addressed.     Warren  y.  Warren,  1  0.  M.  &  B. 

250.     Showing  a  copy  of  a  libellous  caricature  to  another,  at  his  request, 

is  said  to  haye  been  held,  not  sufficient  evidence  of  publication  to  support 

an  action,  though  the  decision  has  been  doubted.    Smithy.  Wood,  3  Camp. 

323.    The  delivery  of  a  libellous  pamphlet,  by  the  governor  of  a  colony, 

to  his  attorney-general,  not  for  any  official  purpose  is  a  publication. 

Wyatt  y.  Oore,  Holt,  N.  P.  299.    The  scde  of  a  hbel  in  a  defendant's  shop, 

hy  his  servant  or  agent  there,  for  the  defendant's  benefit,  is  a  publication 

b^the  defendant,  though  he  was  not  privy  to  the  contente  or  sale.  Com.  Dig. 

label  (B.  1).    But  it  has  been  held  to  he  otherwise  where  the  defondanrs 

ignorance  of  the  contente  was  not  due  to  negligence  on  his  part,  and  he  did 

not  know,  and  had  no  grounds  for  supposing  that  the  publication  was  likely 

to  contain  libellous  matter.   Emmens  v.  Pottle,  16  Q.  B.  D.  354,  C.  A.   The 

deliyery  of  a  newspaper  to  an  officer  at  the  stamp  office,  was  a  sufficient 

publication  to  sustiain  an  indictment.    B.  v.  AmpMit,  4  B.  &  C.  35 ;  see 

vost^  p.  860.  Proof,  that  the  defendant  accounted  with  the  officer  of  stcunps, 

lar  the  duty  on  advertisemente  in  the  paper  in  question,  was  eyidence  of 

publication.     Cook  v.  Ward^  6  Biog.  409.     Eyidence  that  the  Hbel  was 

written  by  the  defendant's  daughter,  who  was  authorized  to  make  out  his 

hills  and  write  his  ^[eneral  letters  of  business,  is  not  sufficient  to  charge  the 

defendant;  unless  it  can  be  shown  that  such  libel  was  written  witn  the 
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knowledge,  or  by  the  procurement  of  the  defendant.    Harding  y.  Ortemug, 
1  B.  Moore,  477. 

In  order  to  show  that  the  defendant  had  caused  a  libel  to  be  inserted  in  a 
newspaper,  a  witness  was  called  who  proved  that  he  had  giyen  a  written 
statement  to  the  editor,  which  had  been  communicated  by  the  defendant  for 
the  purpose  of  such  publication ;  and  that  the  statement  in  the  newspaper 
proauced  was  exactly  the  same,  with  the  exception  of  one  or  two  slight 
alterations  not  affecting  the  sense ;  it  was  held  that  what  the  witn^B  so 
published,  might  be  considered  as  published  by  the  defendant,  but  that  ^ 
newspaper  could  not  be  read  in  evidence,  without  producing  the  wiitten 
statement  delivered  by  the  witness  to  the  editor.  Adams  v.  Kelly,  By.  ft 
M.  157.  So,  where  a  man  makes  a  request  to  another  to  publish  defama- 
torv  matter,  of  which  for  that  purpose  he  gives  him  a  statement,  whether 
in  full  or  in  outline,  and  t^e  a^nt  publishes  the  language  to  some  extent 
as  his  own,  the  man  making  &e  request  is  liable  to  an  action  as  the  pub- 
lisher. ParA»«v.  Prc«cott,L.E.,4Ex.  169,  Ex.  Ch.,^>cr  Smith,  Keating,  and 
Hannen,  JJ.,  following  Adarns  v.  Kelly,  tu^ra,  and  R.  v.  Cooper,  8  Q.  B. 
533,  and  allowing  the  exception  to  the  rulms  of  Martin,  B.,  at  the  tiiaL 
In  this  case  Byles  and  Mellor,  JJ.,  dissented  from  the  judgment  of  the 
court,  and  followed  the  ruling  of  Martin,  B.,  on  the  ground,  that  no 
evidence  was  given  of  any  direction  by  ^e  defendants,  to  publish  the 
precise  words  set  out  in  the  declaration,  or  to  publish  any  part  of  the  libel, 
either  as  set  out  in  the  declaration,  or  as  laid  in  extenso  before  the  jury, 
and  that  therefore  no  amendment  could  cure  the  variance.  In  Farkes  t. 
Prescott,  supra,  the  Hbel  consisted  in  the  publication  by  the  local  newspapers, 
of  defamatory  speeches  spoken  at  a  meetmg  of  the  board  of  guaitlians,  wiiere 
reporters  for  those  newspapers  were  present.  During  the  discussion  the 
defendant  E.,  who  was  present  at  the  meeting,  said,  *' Be  hoped  the  local 

Sress  would  take  notice  of  this  very  scandalous  case,"  and  recmested  the 
efendant  P.,  who  was  chairman,  to  give  an  outline  of  it ;  this  F.  did, and 
in  the  course  of  his  statement  remarked,  **  I  am  glad  ^ntlemen  of  the  press 
are  in  the  room,  and  I  hope  they  will  take  notice  of  it."  Upon  whidiL  E. 
said,  **  And  so  do  I" ;  P.  also  said,  *'  He  hoped  publicity  would  be  giTen 
to  the  matter."  It  was  proved  that  the  libel  was  a  correct  but  a  condensed 
report  of  what  was  said  at  the  meeting  and  taken  down  by  the  reporters. 
This  was  held  to  be  evidence  of  a  publication  of  the  Hbel  by  both  £.  and  P. 
See  Parsons  v.  Surgey,  4  F.  &  F.  247.  A  paper  in  the  defendant's  hand- 
writing, found  in  the  house  of  the  editor  of  the  newspaper,  in  which  the 
libel  appeared,  is  evidence  against  the  defendant,  though  partially  erased  and 
alteredjin  immaterial  parts)  in  the  printed  paper.  Tarpley  v.  Blabey,  2  N.  C. 
437.  When  a  libel  has  been  printed  by  tne  defendant's  order,  and  he  has 
taken  away  some  of  the  impressions,  one  of  those  left  by  him,  with  tiie 
printer,  may  be  read  in  evidence  against  him,  without  notice  to  produce 
the  impressions  he  took  away,  as  they  are  all  equally  originals.  B.  v.  Wat- 
son, 2  Stark.  129.  The  sale  of  each  copy  of  a  printed  libel  is  a  distinct 
publication.  B,  v.  Carlile,  1  Chitty,  451;  Brunswickf  Lk.  o/y,  Harmer, 
14  Q.  B.  185. 

The  publication  of  the  Ubel  may  likewise  be  proved  by  the  admission  d 
the  def enduit.  Where  the  defendant  admitted  that  he  was  the  author  of  a 
printed  libel,  "  errors  of  the  press  and  some  small  variance  only  excepted," 
ftatt,  C.  J.,  received  this  as  evidence  of  publication,  and  put  it  to  the 
defendant  to  prove  material  variances.    B.  v.  Hall,  Str.  416. 

Proof  of  publication  in  newspapers,"]  The  proof  of  the  publication  by  the 
defendant  of  libels  in  newspapers  was  formerly  greatly  m.cilitated  by  stat 
6  &  7  Wni.  4,  c.  76,  whicn  ^sect.  6)  obliged  declarations  spedhring  the 
names  of  the  printers,  publishers,  and  proprietors,  and  descnbing  the 
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piinting-hoase,  house  of  publication,  and  title  of  the  paper,  to  be  delivered 
to  the  stamp  oommissioneTB ;  and  provided  Tsect.  8)  that  a  certified  copy 
ahonld  be  evidence  of  the  contents  of  the  declaration,  and  that  if  a  news- 
paper were  |>rodnced  in  evidence,  corresponding  with  the  description  in  the 
declaration,  it  should  be  unnecessary  to  prove  that  the  newspaper  was  pur- 
diased  of  the  defendant  or  at  his  shop  or  office.  The  copy  of  every  paj>er 
signed  by  the  printer  or  publisher  was  also  to  be  delivered  to  the  commis- 
sioners of  stamps,  who  were  required  to  produce  the  copy  in  evidence,  or 
deliver  it  for  that  purpose  to  the  party  applying,  upon  security  given  to 
retam  it,  and  such  copies  were  to  be  evidence  (sect.  13). 

These  most  beneficial  proviedons  were  repealed  by  stat.  32  &  33  Vict, 
c.  24, 8. 1,  and  sched.  1 .  But  sect.  1  and  sched.  2  re-enact  stat.  6  &  7  Will.  4, 
c  76,  8. 19,  whereby  the  defendant  is  obliged  on  proceedings  taken  by  the 
plaintiff  for  that  purpose  to  give  **  discovery  of  the  name  of  any  person 
oonoemed  as  printer,  publisher,  or  proprietor  of  any  newspaper,  or  of  any 
matters  relative  to  the  printing  or  publishing  of  any  newspaper,  in  order 
the  more  effectually  to  bring,  or  carry  on  any  suit  or  action  for  damages, 
alleged  to  have  been  sustained,  by  reason  of  any  slanderous  or  libelous 
matter,  contained  in  such  newspaper  respecting  sudi  person ;  **  provided  that 
sach  discovery  shall  be  used  for  the  purpose  only  oi  **  that  proceeding  for 
which  the  discovery  is  made."  Discovery  under  this  section  can  be  now 
obtained  by  interrogatories ;  Fisher  v.  Oweriy  8  Ch.  D.  645 ;  AUhusen  v.  La- 
boueherej  3  Q.  B.  D.  654,  0.  A. ;  for  the  above  section  will  prevent  the 
ddendant  from  objecting  to  answer,  on  the  ground  that  the  answer  might 
criminate  him. 

The  proprietorship  of  a  newspaper  may  now  also  be  proved  under  the 
Newspaper  Libel  and  Registration  Act,  1881  (44  &  45  Vict.  c.  60).    That 
Act  (sect.  8)  establishes  a  reflnster  of  the  proprietors  of  newspapers  under 
the  superintendence  of  the  Kegistrar  of  Joint  Stock  Companies,  or  sudi 
person  as  the  Board  of  Trade  may  authorize  in  that  behfuf ;  see  sect.  1. 
fiy  sect.  9,  on  or  before  July  31st  in  each  year  the  printer  and  publishers  of 
ereiy  newspaper  are  to  make  a  return  to  the  registry  office  (t.  e.  the  prin- 
cipal office  of  the  registrar,  see  sect.  1),  of  the  title  of  the  newspaper,  and 
the  names  of  all  the  proprietors  of  such  newspaper,  together  with  their 
respective  occupationB,  places  of  bxisiness,  if  any,  and  places  of  residence. 
Sect  11  provides  for  a  return  showing  any  change  of  interest.    By  sect.  13, 
these  returns  the  registrar  is  to  register,  in  "the  register  of  newspaper 
proprietors."    By  sect.  15,  *  *  Every  copy  of  an  entry  in,  or  extract  from,  the 
reeister  of  newspaper  i>roprietors,  purporting  to  be  certified  by  the  registrar, 
or  his  deputy  for  the  time  being,  or  under  tne  official  seal  of  the  registrar, 
shall  be  received  as  conclusive  evidence  of  the  contents  of  the  said  register 
of  newspaper  proprietors,  so  far  as  the  same  appears  in  such  copy  or  extract, 
without  proof  of  the  signature  thereto,  or  of  the  seal  of  office,  affixed 
thereto,  and  every  such  certified  copy  or  extract,  shall  in  all  prooeedinss, 
civil  or  criminal,  be  accepted  as  sufficient  prirnd  facie  evidence  of  all  ine 
matters  and  things  thereby  api>earing,  imless  and  until  the  contrary  thereof 
he  shown.*'    Sect.  7  authorizes  the  Board  of  Trade,  when  inconvenience 
would  arise  from  the  registry  of  all  the  names  of  proprietors,  to  authorize 
the  registration  in  the  name  of  some  one  or  more  responsible  representative 
proprietors.     By  sect  18,  these  provisions  do  not  apply  to  the  case  of  any 
newspaper  belonging  to  a  company  incorporated  under  the  Companies  Acts, 
1862  to  1879.    By  sect.  1,  the  '*word  'newspaper*  shall  mean  any  paper 
containing  public  news,  intelligence,  or  occurrences,  or  any  remarks,  or 
obeervatioiis  therein,  printed  for  sale,  and  published  in  England  or  Ireland 
periodi(adly,  or  in  pajrts  or  numbers  at  intervals  not  exceeding  26  days, 
oetween  the  publication  of  any  two  such  papers,  parts,  or  numbers,  also 
any  paper  prmted  in  order  to  be  diffpersed,  and  inade  public,  weekly,  or 


862  Actum  for  Defamatum, 

oftener,  or  at  intervals  not  exceeding  26  days,  containing  only,  or  piindpally 
advertisements." 

In  the  absence  of  a  certificate  of  proprietorsliip  of  the  defendant  or  <d 
discovery,  it  will  be  necessary  to  prove  that  the  newspaper  * '  was  purchased 
of  the  defendant,  or  at  a^y  house,  shop,  or  office  belonging  to  or  occupied 
by  the  defendant,  or  by  his  servants  or  workmen,  or  where  he  may  usually 
carry  on  the  business  of  printing  or  publishing  such  newspaper,  or  -where 
the  same  may  be  usually  sold."    See  6  &  7  WOl.  4,  c.  76,  s.  8. 

Froofoftht  speaking  of  the  slander, "]  Though  the  plaintiff  need  not  prove 
the  speaking  of  all  the  words  laid  in  the  statement  of  claim,  it  is  necessary 
to  prove  some  material  part  of  them,  and  it  is  not  sufficient  to  prove 
merely  equivalent  words;  per  Lawrence,  J.,  Maitland  v.  Ooldney,  2  £ast, 
434.  There  are  many  decisions  as  to  the  effect  of  variance  in  the  slander 
stated  in  the  pleadings  and  that  proved,  which  have  been  rendered  cx>mpa- 
ratively  worthless  by  the  statutory  powers  of  amendment. 

Words  laid  as  spoken  in  English  are  not  proved  by  evidence  of  ^words 
spoken  in  a  foreign  language.  The  original  words  must  be  stated,  and  then 
the  meaning  explained  in  English ;  Zenobio  v.  Axtell,  6  T.  B.  162 ;  tT^nkins 
v.  Phillips,  9  0.  &  P.  766,  cor,  Coleridge,  J. ;  but  an  amendment  may  be 
allowed,  where  the  defendant  would  not  be  prejudiced.  S.  0.  It  must  be 
averred  in  the  claim  that  some  person,  in  whose  hearing  the  words  wBre 
rooken,  understood  the  foreign  language ;  1  Wms.  Saund.  242,  (1),  cited  by 
Williams,  J.,  in  Amann  v.  Damm,  8  C.  B.,  N.  S.  597,  600 ;  29  L.  J.,  C  P. 
313 ;  and  tiiis  allegation  must  be  proved.    Bac.  Abr.  Slander  (D.  3). 

Proof  of  innuendo,']  The  plaintiff  must  in  general  prove  the  innuendoes 
as  laid,  if  traversed.  It  is  the  duty  of  the  coiirt  to  decide,  whether  or  not  a 
libel  is  capable  of  bearing  the  meaning  assigned  by  the  innuendo,  and 
whether  such  meaning  is  actionable ;  leaving  to  the  jury  the  question  as  to 
whether  the  words  did,  upon  the  particular  occasion,  bear  the  meaning 
assigned.  BUigg  v.  Sturt,  10  Q.  B.  899 ;  Id,  906,  Ex.  Ch.  See  Capital  and 
Counties  Bank  v.  Henty,  7  Ap.  Ca.  741,  D.  P.  Where  the  words  are  not 
libellous,  in  their  natural  meaning,  and  the  inference  suggested  by  the 
innuendo  is  not  such  as  reasonable  people  would  draw,  the  plaintiff  must 
prove,  that,  under  the  circumstances  of  publication,  the  mferenoe  is  a 
reasonable  one,  and  if  he  fail  to  do  so,  the  judge  must  direct  a  verdict  for 
the  defendant.  S.  0.  The  facts  from  which  the  innuendo  is  to  be  inferred, 
must  be  known,  both  to  the  defendant,  and  to  the  persons  to  whom  the 
writing  is  published.     S.  0.     d  0.  P.  D.  539,  per  Brett,  L.  J. 

The  court  as  well  as  the  jury  may  notice  the  meaning  of  expressions 
which  have  passed  into  common  use,  however  figuratively ;  and  allusions  to 
historical  names  and  events,  as  a  '^frozen  snake,"  will  lie  taken  to  imply  an 
imputation  of  treachery  and  ingratitude ;  and  to  act  like  *  *  Judas  "  requii«B 
no  explanation.  Hoare  v.  Silverlock,  12  Q.  B.  624, 633.  In  Bamett  v.  Allet^ 
3  n.  &  N.  376;  27  L.  J.,  Ex.  412,  the  court  were  divided  in  opinion  as  to 
whether  the  word  "  blackleg  "  was  actionable  ^^er  se,  and  whether  it  oonld 
be  explained  by  evidence. 

Where  B.  held  bills  accepted  by  the  plaintiffs,  and  the  defendant  said 
'*  you  must  look  out  sharp  that  those  bOls  are  met  by  them,"  it  was  held 
that  witnesses  could  not  be  asked  what  they  understood  by  the  words,  until 
it  was  proved  that  there  was  something  to  prevent  those  words  from  con- 
veying  the  meaning  which  they  ordmariiy  would  convey.  Daine*  v. 
Hartley y  3  Exch.  200;  Brunswick,  Dk,  of  v.  Harmer,  3  Car.  &  K,  lo. 
The  declarations  of  spectators,  whilst  viewing  a  libellous  picture  publichr 
exhibited,  were  admitted  by  Ld.  Ellenborough,  as  evidence  that  the  pictixre 
was  intended  to  represent  the  parties  libelled.  Du  Bo$t  y.  Bertaford,  2 
CSamp.  512. 
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An  imputation  npon  no  named  person,  but  on  a  class  of  persons  (as 
owners  of  factories,  &c.),  may  be  applied  by  innuendo  to  a  particular 
person,  and  it  is  for  the  jury  to  say  whether  the  plamtiff  was  the  person 
mtended.  LeFanuy.  Malcomso7ij  1  H.  L.  C.  637;  Turner  v.  Meryweather, 
7C.  B.  251. 

It  was  formerly  held  that  the  whole  of  an  innuendo,  which  was  not,  on  the 
face  of  the  declaration,  a  bad  one,  must  be  proved  where  it  gave  a  specific 
character  to  the  libel  or  slander.  Williama  y.  StoUy  1  Cr.  &  M.  675.  But,  the 
power  of  amendment  is  sufficient  to  relieve  the  plaintiff  from  the  restraint 
of  his  innuendo,  where  the  ends  of  justice  require  it.  Where  there  are 
several  innuendoes,  some  of  which  are  proved,  and  are  sufficient  to  maintain 
the  action,  the  plaintiff  may  confine  his  verdict  to  those  which  are  proved. 
Prudhomme  v.  Fraser,  2  Ad.  &  E.  645. 

Proof  of  malice,"]  Where  the  publication  is  defamatory  the  law  infers 
malice,  unless  the  circumstances  attending  the  publication  rebut  that  infer- 
ence ;  jser  Le Blanc,  J.,  B,  v.  Creeveyy  1 M.  &  S.  282 ;  and  hence  no  evidence 
of  mahce  beyond  the  defamation  itself  need  be  given.  But,  in  certain 
cases,  when  the  occasion  is  ^rivile^ed  (vide  post ^  pp.  868  et  m^.}— such  as 
where  the  statement  is  made  in  givmg  the  character  of  a  servant,  or  confi- 
dential advice,  or  in  the  course  of  official  proceedings,  or  by  way  of  answer  to 
peilinent  questions  from  interested  persons— a  qualified  bar  is  raised  to  the 
action,  and  malice  in  law  is  rebutted,  rendering  it  then  necessary  to  prove 
that  there  was  maHce  in  fad  in  making  the  statement ;  Bromage  v.  Froaaer, 
4  B.  &  C.  247,  256 ;  Taylor  t,  Hawkins,  16  Q.  B.  308 ;  Harrieony.  Bush,  5 
E.  &  B.  344 ;  25  L.  J.,  Q.  B.  25 ;  and  that  the  defendant,  by  reason  thereof, 
misused  the  privileged  occasion.  Capital  and  Counties  Bank  v.  Henty,  5  0. 
P.  D.  514,  542,  t>er  Brett,  L.  J.  The  onus  of  proving  malice  in  fact  is  on 
the  plaintiff.     Clark  v.  Molyneux,  3  Q.  B.  D.  237,  C.  A. 

In  Jackson  v.  Hopperton,  16  0.  B.,  N.  S.  829,  the  defendant  when  applied 
to  respecting  the  character  of  the  plaintiff,  who  had  been  his  saleswoman, 
charged  her  with  dishonesty  ;  the  plaintiff  proved  that  after  quitting  the 
defendant's  service  he  accused  her  of  theit,  but  said  that  if  she  would 
return,  nothing  should  be  said  about  it,  and  that  afterwards,  when  she 
asked  if  he  would  give  her  a  character,  he  refused  unless  she  would  admit 
that  she  had  stolen  his  money ;  it  was  held,  that  there  was  evidence  of 
express  malice  for  the  juir.  In  proving  such  express  malice,  evidence  that 
the  character  given  was  false,  is  admissible ;  Sogers  v.  Clifton,  3  B.  &  P. 
587 ;  King  v.  Waring,  5  Esp.  13 ;  FaUison  y.  Jones,  8  B.  &  C.  578 ; 
Harrison  v.  Bush,  supra;  or,  that  jxiri  o/the  imputation  is  false;  Blagg 
V.  Sturt,  10  Q.  B.  899.  Mere  untruth,  however,  is  not  evidence  of  malice, 
unless  coupled  with  proof  that  the  defendant  knew  that  what  he  published 
WBA  untrue.  Fountain  v.  Boodle,  3  Q.  B.  5.  Thus,  where  the  wonu  charged 
a  governess  with  bad  temper  and  ill  maimers,  the  plaintiff  was  allowea  to 
give  a  general  proof  of  good  manners  and  temper,  and  the  fact  that  no  con- 
trary evidence  was  given  hj  the  defendant,  was  held  worthy  of  consi- 
deration by  the  jury,  as  tendmg  to  show  that  the  defendant  did  not  believe 
in  the  tratn  of  uie  chaige.  S.  C.  So,  the  uttering  as  of  the  defendants  own 
knowledge  of  serious  charges  proved  to  be  untrue  affords  evidence  of  express 
malice.  Perry  v.  Ecuit,  Sitt.  in  West. ;  Feb.  5th,  1873,  cor,  Brett,  J.,  ex 
rdat.  amid.  But,  on  a  charge  of  want  of  skill  in  particular  work  done  by 
the  defendant  for  the  plaintiff,  the  plaintiff  cannot  prove  his  general  skill 
and  competency,  in  order  to  show  malice.  Brine  v.  Bazalgette,  3  Exdh.  692. 
And  if  the  defendant  made  the  defamatory  statements,  believing  them  to  be 
true,  it  is  immaterial  that  he  had  no  reasonable  grounds  for  that  belief. 
Clark  V.  Molyneux,  supra.  Where  the  defendant  had  pleaded  only  the 
general  issue,  but  the  plaintiff  proposed  nevertheless  to  give  proof  of 
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the  fedsehood  of  the  charge,  Ld.  EUenborou^h  said  that  if  he  did  so,  it 
would  allow  the  defendant  to  give  evidence  of  its  tnith.  Brown  v.  Cnxme, 
2  Stark.  297.  See  further,  as  to  evidence  of  truth  to  rebut  evidence  of 
falsehood,  j)08ty  p.  877.  Express  maHoe  need  not  always  be  proved  hj 
extrinsic  evidence,  but  may  be  collected  from  the  libel  itself  by  the  jury. 
Wright  v.  Wood^aUj  2  0.  M.  ft  B.  573.  A  defence  of  justification,  aban- 
doned at  the  trial,  is  not  available  as  evidence  of  express  malice  so  as  to 
n^ative  the  defence  of  a  privileged  commtmication.  Wilson  v.  Bobinuny 
7  Q.  B.  68.  But,  where  such  a  defence  is  neither  proved  nor  abandoned, 
nor  its  substance  retracted  at  the  trial,  though  plaintiff  offers  to  accept 
nominal  damages  if  retracted,  this  is  legitimate  evidence  of  malice.  Sivif- 
mm  V.  Bobinson,  12  Q.  B.  511.  So,  the  plaintiff  may  show  that  he  and  ilie 
defendant  were  on  ill  terms,  as  that  he  had  occasion  to  impute  fraud  to  tlie 
defendant  before  the  words  were  spoken ;  and  he  may  prove  this  by  eyi- 
denoe  of  an  examination  of  the  plaintiff,  in  the  defendant's  presence,  in  tJie 
Insolvent  Debtors'  Court,  since  the  words  spoken,  on  which  occasion  the 
defendant,  though  called  upon,  did  not  contradict  the  statement.  S.  G. 
See  Melen  v.  Andrews ,  M.  &  M.  336. 

Although  a  corporation  may  be  guilty  of  such  malice  in  law  as  will 
sustain  this  action  {vide  ante^  p.  858),  it  has  not  been  decided  that  it  can 
be  guilty  of  malice  m  fact,  so  as  to  destroy  a  prima  facie  privilege. 
Semble,  per  Lord  Campbell,  C.  J.,  in  Whitfield  v.  S.  E,  By,,  E.  B.  &K 
121 ;  27  L.  J.,  Q.  B.  231,  it  can  be  guilty  of  such  malice.  See  farther, 
potty  p.  884. 

Evidence  of  other  words  or  libels,^    In  an  action  for  libel  or  slander, 
evidence  of  other  libels  or  words,  is  sometimes  given  to  show  the  malevolence 
of  tiie  defendant.    Thus  it  may  be  proved  tnat  the  defendant  spoke  the 
same  words  at  different  times.     Charlter  v.  Barret,  Peake,  22 ;  Camfiddj. 
Birdy  3  Car.  &  K.  56.    Publications  goine  back  more  than  six  years  before 
the  libel  complained  of,  were  allowed  to  be  given  in  evidence.    Barrdiy^ 
Long,  3  H.  L.  C.  395.     So,  words  spoken  after  those  for  which  the  action 
is  brought,  whether  actionable  or  not,  are  admissible  to  show  quo  animo,  the 
words  which  were  the  subject  of  the  action  were  spoken ;  BusteU  v.  Mm- 
Quitter,  1  Camp.  48,  n. ;  Tate  v.  Humphrey,  2  Camp.  73,  n. ;  Lee  v.  H^uon, 
Peake,  166 ;  and  to  show  express  mahce,  when  the  words  sued  on  formed  a 
privileged  communication ;  Hemminga  v.  Gasson,  E.  B.  &  E.  346 ;  27  L.  J., 
Q.  B.  252 ;  but,  if  the  words  were  spoken  long  after  those  sued  on,  the  at- 
tention of  the  iurv  shoidd  be  directed  to  that  fact,  and  that  l^e  words  might 
have  been  applied  to  something  else.    Id,    So,  evidence  of  previous  slander 
may  be  given  to  show  malice,  though  damages  have  already  been  recovered 
in  respect  of  it.    Symmons  v.  Blake,  1  M.  &  Kob.  477.    So,  in  an  action 
against  the  editor  of  a  periodical  work,  articles  published  from  time  to  tbne, 
fmuding  to  the  action  and  attacking  the  plaintiff,  are  admissible  to  show^ 
animo  tke  libel  was  published,  and  that  it  was  publi^ed  concerning  the 
plaintiff.     Chubb  v.  WesUey,  6  C.  &  P.  436 ;  see  Mead  v.  Daubigny,  Peake, 
125.    Evidence  of  subsequent  words  of  the  same  import  with  the  alleged 
slander  has  been  refused,  when  the  words  declared  on  were  sufficient  to 
show  the  intention  of  the  defendant.    Fearce  v.  Omsby,  1  M.  &  Bob.  455; 
Stuart  Y.  LoveU,  2  Stark.  93 ;  Defries  v.  Davis,  7  C.  &  P.  1 12.    In  an  action 
for  a  libel  published  in  a  weekly  paper,  evidence  was  admitted  that  other 
papers  of  the  same  title  had  been  since  purchased  at  the  defendant's  shop, 
to  show  that  the  papers,  which  purported  to  be  weekly  publications  dt 
public  transactions,  were  sold  deliberately  in  the  regular  course  of  pablie 
circulation,  but  Ld.  EUenborough  added  that  he  should  direct  tiie  jury  not 
to  take  it  in1x>  consideration  in  damages.     Plunkett  v.  Cohbett,  5  E^.  136; 
Barwdl  v.  Adkina,  1  M.  &  Gr.  807.    And  the  rule  appears  now  to  be,  tliBt 
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lAere  there  ib  no  pretence  of  priyilege  nor  ambiguity  in  the  libel,  evidenoe 
is  admiBsible  on  either  side  to  proye  or  disproye  actual  malice,  and  for  that 
pmpose,  repetitions  of  the  same  imputation,  either  before  or  since  the  libel 
oomplaiiied  of ,  may  be  shown ;  and  if  they  establish  another  cause  of  action, 
tlie  jury  should  be  cautioned  not  to  giye  damages  in  respect  of  it.  Pearson 
T.  Lemaitre,  5  M.  &  G^.  700.  This  caution  is  one  which  a  jury  might  find 
it  difficult  to  act  upon.  Jt  seems  that  it  is  not  always  necessary  for  the 
judge  to  ^ye  this  caution.  Darby  y.  Ousdey^  1  H.  &  N.  1 ;  25  L.  J.,  Ex. 
227.  Evidence  of  other  libels,  is  not  generally  admissible,  unless  they  relate 
to  the  Hbel  set  out  in  the  statement  of  claim.  Finnerty  y.  Tipper^  2 
Gamp.  72. 

miere  otiier  words  besides  those  inserted  in  the  statement  of  daim  are 
&US  giyen  in  evidence,  the  defendant  may  proye  such  words  to  be  true, 
because  he  has  had  no  opportunity  of  j  ustifying  them.  Wame  y .  ChadiveUy  2 
Stark.  457.  But,  not  where  the  words  amount  to  a  mere  repetition  of 
the  Blander  alleged  in  the  daim.  Per  Park,  J.,  in  Higgs  y.  8neU,  Exeter 
Sp.  Abb.  1827. 

Evidence  o/plainiij^s  good  character.']  The  plaintiff  could  not  go  into 
genera]  eyidence  of  his  good  character,  either  wnere  the  general  issue  alone 
was  pleaded,  or  where  there  were  pleas  of  justification  on  the  record, 
unless  the  issue  inyolyed  the  question  of  general  character.  See  ante,  p.  87. 

Proof  of  damage.!  Where  the  words  are  actionable  in  themselyes,  or 
vith  reference  to  the  plaintiffs  trade,  it  is  not  necessary  to  giye  any  eyi- 
dence of  damage.  Tripp  r*  Thomas^  3  B.  &  C.  427 ;  Ingram  y.  Lawson,  6 
K.  G.  212.  Words  are  not  actionable,  though  spedal  damage  has  ensued, 
unless  they  are  defamatory  or  injurious  in  their  nature ;  Kelly  y.  Partington, 
5B.&  Ad.  645 ;  eyen  though  such  damage  would  under  some  circumstances, 
and  at  the  hands  of  some  persons,  probably  arise  from  the  speaking  of  the 
words.    MilUr  y.  David,  L.  R,  9  0.  P.  118,  124. 

The  plaintiff  will  not  be  aUowed,  under  a  general  allegation  of  damage,  to 
fdye  in  evidence  particular  instances.  B.  N.  P.  7 ;  1  Wms.  Saund.  243  a,  (5). 
Generally  tiie  names  of  persons,  who  have  ceased  to  deal  with  the  plain- 
tiff in  consequence  of  the  libel,  must  be  mentioned  in  the  statement  of 
daim.  But  where  the  names  of  such  persons  are  not  within  the  plaintiffs 
knowledge,  the  allegation  maybe  general;  thus,  where  the  declaration,  in 
an  action  for  slander  imputing  incontinence  to  the  plaintiff,  stated  that  he 
was  a  preacher  to  a  dissenting  congregation  in  a  certain  chapel,  and  deriyed 
otmsiderable  profit  from  his  preaching,  and  that  by  reason  of  the  slander, 
"  the  said  persons  frequentm^  his  chapel "  had  refused  to  permit  him  to 
preach  there,  and  had  discontinued  his  salary,  &c.,  it  was  held  sufficient, 
without  saying  who  those  persons  were.  narUetfY.  Herring,  8  T.  E. 
130.  But,  there  must  be  some  eyidence  that  the  diminished  attendance  was 
owing  to  the  slander,  and  that  the  plaintiff  suffered  by  it.  Hopwood  y. 
Thorn,  8  0.  B.  293.  In  an  action  for  slander,  for  words  spoken  of  the 
plaintiff,  in  his  trade  or  in  his  business,  with  a  general  allegation  of  loss  of 
DDSinefls,  it  is  competent  to  the  plaintiff  to  proye,  and  the  jury  to  assess 
damages  for  a  general  loss  or  decrease  of  trade,  without  showing  who  are  the 
paiticnlar  customers  he  has  lost.  Evans  y.  Harries,  1  H.  &  N.  251 ;  26 
L.  J.,  Ex.  31 ;  see  Biding  y.  Smith,  1  Ex.  D.  91,  citod  post,  p.  881.  Where 
tiie  declaration  stated  that  in  consequence  of  the  libel,  the  plaintiff  lost  the 
profits  of  certain  performances  at  the  theatre,  it  was  held  that  a  witness 
might  be  asked  '*  whether  the  receipts  of  the  house  had  not  diminished," 
but  "  not  whether  particular  persons  had  not  in  consequence  given  up  their 
boxes."  Ashley  y.  Harrison,  1  Esp.  48.  The  persons  specified  in  the  state- 
mmt  of  claim  as  haying  left  off  deiding,  &c. ,  are  the  proper  witnesses  to  proye 
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the  fact ;  1  WmB.  Saimd.  243  g,  {o) ;  and  it  cannot  be  proved  fromi  tinr 
declarations.     Tilk  v.  ParsonSy  2  Cf.  &  P.  201 ;  and  see  1  Esp.  50. 

It  may  be  pleaded  and  proved  that  when  the  defendant  A.  irrote  the 
libel  to  D.  he  knew  that  B.  wonld  publish  and  circolate  it,  for  A.  is  tiien 
liable  for  the  consequences  of  such  repetition.     Whitney  y.  Moignardy  21 
Q.  B.  D.  630.    But  an  allegation  that,  by  reason  of  the  speakiiig  d 
slanderous  words  by  the  defendant,  one  D.  refused  to  trust  the  pLuntifi ,  is 
not  proved  by  evidence  that  the  defendant  spoke  the  words  to  £.,  vbo 
voluntarily,  and  without  the  privity  of  the  defendant,  repeated  them  to  D. 
Ward  V.  Weeks,  7  Bing.  211 ;  Tunnidiffe  v.  Moes,  3  Car.  &  K.  83.    Parkifu 
V.  Scott,  in.  &  0.  153;  31  L.  J.,  Ex.  331,  was  an  action  brought  by 
husband  and  wife ;  the  slander  proved  imputed  adultery  to  the  wife, 
the  husband  declared   that    he  left   his  wife   in  consequence  of  tita 
charge,  after  she  had  informed  liim  of  it ;  it  was  held  that  the  action  wu 
not  maintainable,  as  there  was  no  obligation  upon  the  wife  to  repeat  irbt 
she  had  heard.    Lynch  v.  Knight,  infra,  is  to  the  same  effect.     But,  where 
there  is  moral  obligation  to  repeat  the  slander,  then  such  repetitioiL  is 
privileged,  and  the  original  speaker  is  liable  for  the  resulting  damagei 
Derry  v.  Handley,  16  L.  T.,  N.  8.  263,  E.  T.  1867,  Q.  B.     It  was  laid  dom 
by  Ld.  Ellenborough  that  the  special  damage  must  be  the  legal  and  natnxil 
consequence  of  the  words  spoken,  and  not  the  mere  wrongful  act  of  a 
third  person.     Vicars  v.  Wilcocks,  8  East,  1 ;   Ward  v.  Weeks,  7  Bing.  216; 
Haddan  v.  LoU,  15  C.  B.  411 ;  24  L.  J.,  C.  P.  49.     But  the  correctness  of 
this  proposition  has  been  doubted.     Oreen  v.  Button,  2  C.  M.  &  R  71S, 
715 ;  Lynch  v.  Knight,  9  H.  L.  C.  577, 690,  600.    And  it  seems  at  vaiiawa 
with  Neiuman  v.  Zachary,  Aleyn,  3,  where  it  was  held  that  if  a  stranea 
wrongfully  disturbs  the  plaintiff's  possession,  in  consequence  of  the  de- 
fendant's slander,  an  action  lies  agamst  the  defendant,  though  the  stian^ 
may  also  be  sued.    And  see  Lundey  v.  Oye,  2  E.  &  B.  216,  239 ;  22  L.I., 
Q.  B,  463,  474.    Where,  in  consequence  of  defamatory  words  spoken  hf 
the  defendant,  the  person  to  whom  they  were  spoken  turns  the  plaintiS 
out  of  his  service,  the  defendant  is  liable,  though  the  words  were  not 
believed  to  be  true  by  the  person  to  whom  theywere  spoken.     Knight  t. 
Gibbs,  1  Ad.  &  E.  43.    See  notes  to  Vicars  v.  Wilcocks,  2  Smith's  Lead. 
Cases. 

The  damage  must  be  a  natural  and  reasonable  consequence  of  the  slander. 
Lynch  v.  Knight,  supra ;  Chamberlain  v.  Boyd,  1 1 Q.  B.  I).  407,  C.  A.    ThiM* 
where  the  defendant  libelled  a  public  performer,  in  consequenoe  of  which 
she  refused  to  sing,  and  the  party  who  had  enji^aged  her  to  sing  brought  an 
action,  Ld.  Kenyon  was  of  opinion  that  the  injury  was  too  remote.    AM§ 
v.  Harrison,  1  Esp.  48.    Illness  alleged  to  have  been  caused  to  the  plaintiff 
by  reason  of  the  words  spoken  is  too  remote.    AUsop  v.  AlUop,  5  H.  &  N. 
634 ;  29  L.  J.,  Ex.  316.    The  loss  of  the  substantial  b^iefit  arising  from 
the  hospitality  of  friends  is  sufficient  special  damage.    Moore  v.  Mtagher, 
1  Taunt.  39;  Daviesy.  Solomon,  L.  £.,  7  Q.  B.  112.      But  mere  loss  oi 
consortium  vicinorum  is  not  sufficient.     Com.  Dig.  Action  on  the  Case  for 
Defamation  (T>,  30) ;  AUsop  v.  Allsop,  supra ;  nor  the  loss  of  the  chance  of 
being  elected  by  ballot,  to  a  club  called  the  '*  Beform  Club.*'     Chamberiain 
V.  Boyd,  supra.    It  is  unsettled  whether  the  loss  by  a  wife,  of  her  husbend's 
consortium,  is  sufficient  damage.    Lynch  v.  Knight,  supra.    Words  chai^ 
ing  a  woman  with  adultery,  whereby  she  was  not  allowed  to  oontiniM 
a  member  of  a  society  of  Pi*otestant  dissenters,  or  to  become  a  member 
of  similar  societies  in  the  same  sect,  are  not  actionable,  as  the  damskge  is 
not  of  a  substantial  or  pecuniary  nature.     Boberts  v.  Boherts,  5  B.  d;  & 
384;  33  L.  J.,  Q.  B.  249. 

Where  the  libel  consists  of  an  incorrect  statement  of  a  convictipn  of  the 
plaintiff  by  a  magistrate,  the  phdntiff  may,  with  a  view  to  the  aasessmait 
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of  damages,  enter  into  all  the  circumstances  which  led  to  the  conyiction, 
aithough  such  evidence  tended  to  show  that  the  conviction  was  erroneous. 
Qwmn  V.  8,  E.  Ry,  Co,,  18  L.  T.,  N.  S.  738,  car,  Cockbum,  0.  J. 

Where  the  libel  consists  of  comments  in  a  newspaper  on  a  criminal 
trial  in  which  the  plaintiff  was  acquitted,  a  course  of  cross-examination  of 
iiim  hj  the  defendant's  counsel,  tending  to  show  that  he  has  been  guilty  of 
the  dime  for  which  he  was  acquitted,  will  seriously  aggravate  the  libel. 
Risk  Allah  Bey  v.  Whiiehurst,  Id,  615,  cor.  Id. 

'*  The  jury  in  assessing  damages  are  entitled  to  look  at  the  whole  conduct 
of  the  defendant,  from  the  time  the  libel  was  published,  down  to  the  time 
they  give  their  verdict."    Ptaed  t.  Graham,  24  Q,  B.  D.  53,  56,  C.  A. 

Injunction,'^  An  injunction  maybe  granted  to  restrain  a  defendant, 
from  publishmg  libellous  statements  of  the  plaintiff  to  the  injury  of  his 
toide.  Th&rley's  CattU  Food  Co,  v.  Massam,  14  Ch.  D.  763,  0.  A..;  //ay- 
teard  v.  Hayward,  34  Ch.  D.  198.  See  also  Quartz  Hill,  <Scc.  Mining  Co,  v. 
BeaU,  20  Ch.  D.  501,  C.  A. ;  Liverpool  Household  Stores  Assoc,  v.  Smith,  37 
Ch.  D.  170,  C.  A.  So,  to  restrain  the  utterance  of  slanderous  statements, 
of  the  plaintiff,  to  the  like  effect.  Loog  v.  Bean,  26  Ch.  D.  306,  C.  A. 
And  it  may  now  also  be  granted  to  restrain  a  libel  other  than  a  trade  libel. 
See  20  Ch.  D.  511,  per  Lindley,  L.  J.  See  further,  Bonnard  v.  Ferryman, 
April  2l8t,  1891,  C.  A. 

Costs,']  As  to  the  plaintiff^s  right  to  costs,  ^Kde  ante,  pp.  291,  294.  The 
County  Court  has  no  original  jurisdiction  in  an  action  for  any  libel  or 
slander;  51  &  52  Yict.  c.  43,  s.  56. 

Consolidated  actions,']    By  the  Law  of  Libel  Amendment  Act,  1888,  51 
4  52  Vict.  c.  64,  s.  5,  a  judge  or  the  court,  upon  an  application  by  or  on 
behalf  of  two  or  more  defendants  in  actions  in  respect  to  the  same,  or 
substantially  the  same,  libel  brought  by  one  and  the  same  person,  may 
make  an  oraer  for  the  consolidation  of  such  actions,  so  that  they  shall  be 
tried  together ;  and  "  in  a  consolidated  action  under  this  section  the  jury 
shall  assess  the  whole  amount  of  the  damages  (if  any)  in  one  sum,  but 
a  separate  yerdict  shall  be  taken  for  or  against  each  defendant  in  the  same 
way  as  if  the  actions  consolidated  had  been  tried  separately ;  and  if  the 
jury  shall  have  foimd  a  yerdict  against  the  defendant  or  defendants  in 
more  than  one  of  the  actions  so  consolidated,  they  shall  proceed  to  appor- 
tion the  amount  of  damages  which  they  shall  have  so  found  between  and 
against  the  said  last-mentioned 'defendants;  and  the  judge  at  the  trial, 
if  he  awards  to  the  plaintiff  the  costs  of  the  action,  shall  mereupon  make 
such  order  as  he  shall  deem  just  for  the  apportionment  of  such  costs 
between  and  against  such  defendants." 

Defence. 

AU  defences  which  raise  new  matter,  or  would  be  likely  to  take  the 
plaintiff  by  surprise,  must  be  pleaded  specially.  Bules,  1883, 0.  xix.  rr.  15, 
17,  ante,  p.  dOl.  Thus,  denial  of  the  publication  of  the  Hbel,  or  of  its  being 
pabliahed  in  a  defamatory  sense,  or  in  the  sense  laid  in  the  innuendo,  or  of 
its  being  published  maliciously,  must  be  now  raised  by  special  defence:  so 
the  defence  that  it  is  a  privileged  communication,  must  be  pleaded  specially. 
So,  in  the  ease  of  slander,  where  the  words  are  spoken  of  the  plaintiff  in 
bis  profession,  &c«;  a  denial  that  he  carried  on  the  profession,  &c.,  must  be 
pleaded  specially. 

In  action  for  words,  priTnd  facie  imputing  a  criminal  offence  {vide  ante, 
p.  855),  against  the  plaintiff,  the  defendant  may  contend  that  they  wero 
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not  so  meant.  Where  the  plaintiff  brought  an  action  against  the  deisn- 
dant  for  Barring  he  had  heard  that  the  plaintiff  mm  hanged  for  steahng  a 
horse,  but  it  appeared  upon  the  evidenoe  that  the  words  were  spoken  in 
grief  and  sorrow  for  the  news,  the  plaintiff  was  non-suited,  there  being  no 
proof  of  malice.  Anon.,  coram^  Hobart,  J.,  cited  1  Lev.  82.  But  it  seems 
to  be  no  defence  ih&tjjh&  words  were  spoken  carelessly  or  in  jest.  Hawk. 
P.  C.  8th  ed.  B.  1,  c.  28,  s.  14. 

The  defendant,  in  an  action  for  a  libel,  is  entitled  to  have  the  whole  pnb* 
lication  read  from  which  the  libellous  passives  are  extracted.  C<Mce  y. 
Hughea,  By.  &  M.  112 ;  Mvllett  v.  HuLUm,  4  Esp.  248.  But  where  a  hl)el 
is  unambiguous  in  itself  and  does  not  refer  to  any  other  writing,  the  defen- 
dant  cannot  use  any  other  writing  for  the  purpose  of  explaining  its  mean- 
ing.    Lfyman  y.  LcUimer,  3  Ex.  D.  15 ;  352,  0.  A. 

By  Bules,  1883,  0.  xxii.,  r.  1,  ante,  p.  75,  money  cannot  now  be  paid 
into  court  in  this  action,  together  with  a  defence  denying  liability. 

Privileged  communication,'^  The  defence  that  the  words  were  written  or 
spoken  on  a  privileged  occasion  must  now  be  pleaded  specially.  The  priW- 
lege  is  either  an  absolute,  or  a  qualified  bar  to  the  action. 

Privileged  communication — A  bsoiute privilege,  ]  There  are  certain  occasions 
absolutely  privileged,  on  which  the  publication  of  defamatory  matter,  eren 
though  false  and  malicious,  affords  no  ground  of  action ;  this  is  on  ^e 
ground  of  public  policy ;  per  cur.  Dawkins  v.  Rokeby,  Ld.,  L.  B.,  8  Q.  B.  255, 
268,  Ex.  Ch. ;  L.  B.,  7  H.  L.  744.  In  the  cases  falling  under  this  head,  no 
question  of  intention,  in  speaking  or  writing  the  woras,  can  arise.  Thus, 
no  action  lies  against  a  member  of  x)arliament  for  words  spoken  in  his  place. 
B.  V.  Ahingdony  Ld,,  1  Esp.  228,  per  Ld.  Kenyon,  C.  J. ;  and  see  Daviwu's, 
Dtmcan,  7  £.  &  B.  229, 233 ;  26  L.  J.,  a  B.  104, 107, per  Ld.  Campbell,  C.  J. 
See  also  Bradlaugh  v.  Oossett,  12  Q.  B.  D.  271.  So,  no  action  lies  for  a 
libel  contained  in  a  petition  to  parliament.  Lake  v.  King,  1  Wms.  Saund. 
131  6. 

There  is  absolute  privilege  where  the  words  are  spoken  in  the  course  of 
a  le^  proceeding.    Thus,  words  used  by  a  judge  of  a  court  of  record,  in  hxa 
judicial  capsusity,  are  not  actionable,  almough  they  were  irrelevant  to  the 
matter  before  him,  and  were  uttered  maliciously,  and  not  bond  fide ;  ScoUt. 
Stansfield,  L.  B.,  3  Ex.  220 ;  so,  no  action  lies  for  words  addressed  by  a 
coroner  in  the  course  of  his  duty  to  a  jury  empannelled  before  him ;  ThomM 
v.  Churton,  2  B.  &  S.  475 ;  31  JJ.  J.,  Q.  B.  139 ;  nor,  for  words  spoken  by 
the  president  of  a  court-martial ;  Jekyll  v.  Moore,  2  N.  B.  341 ;  nor,  tar 
waroB  used  either  by  the  paz^;  BamY,  Lamley,  Hutt  113;    Weston  t. 
Dohinet,  Oro.  Jac.  432;  AstleyY.  Younge,  2  Burr.  807 ;  Johnaony.  Evans^  3  fisp. 
32 ;  or,  by  a  witness ;  Brodfs  case,  cited  Pahner,  144 ;  Harding  v.  Bulman^  I 
Brownl.  2 ;  Seaman  v.  Netherdift,  1 C.  P.  D.  540 ;  2  C.  P.  D.  53,  C.  A.,  in  tiie 
course  of  a  legal  proceeding.    And,  no  action  will  lie  for  words  used  in  an 
affidavit  in  the  course  of  a  legal  proceeding,  although  untrue  to  the  deponent s 
knowledge,  and  false  in  fact;  BevisY.  Smith,  18  C.  B.  126;  25  L.  J.,  C.  P. 
195 ;  Henderson  v.  Broomhead,  4  H.  &  N.  569 ;  28  L.  J.,  Ex.  360,  Ex.  Cb. ; 
nor,  for  words  spoken  by  a  witness,  in  giving  evidence,  before  a  select  com- 
mittee of  the  House  of  Commons.     Gojjiny.  Donnelly,  6 Q.  B.  D.  307 ;  nor, 
it  would  seem,  for  oral  or  written  statements  made  by  an  officer  summoned 
to  give  evidence  before  a  court  of  inquiiy,  instituted  under  tiie  articles  of 
war.    Dawkins  v.  Bokeby,  Ld.,  supra.    So,  where  it  was  the  duty  of  the 
defendant,  an  officer,  to  present  to  the  proper  military  authorities  re- 
ports concerning  other  officers,  and  he  accordingly  presented  one  concerning 
the  plaintiff  which  was  Hbellou^ ;  it  was  held  that  the  plaintiff  could  main* 
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tun  no  action,  though  the  report  was  published  by  the  defendant  maliciously, 
and  without  probable  cause,  and  not  in  the  band  fide  discharge  of  his  duty. 
Dawkins  y.  PauUt^  L.  B.,  5  Q.  B.  94,  diss.  Cockbum,  C.  J. 

No  action  lies  for  words  spoken  by  counsel  in  a  court  of  justice  with  re- 
ference to,  and  in  the  course  of,  a  judicial  inquiry  gpoing  on,  and  in  which  he 
is  engaged,  although  the  words  are  irrelevant  to  the  questions  in  issue,  and 
are  uttered  maliciously.  Wood  v.  Ounstony  Styles,  462 ;  B.  v.  Skinner,  LofiFt, 
55,  56;  MunUer  v.  Lamb,  11  Q.  B.  D.  588, 0.  A.  A  solicitor  acting  as  ad- 
Tocate  has  the  same  privilege  as  a  counsel.  Mackay  y.  Ford^  5  H.  &.  N. 
792;  29  L.  J.,  Ex.  4(H ;  Munster  y.  Lamb,  supra. 

As  to  the  reports  of  legal  proceedings  in  newspapers,  it  is  now  provided 
by  the  Law  of  Libel  Amendment  Act,  1888,  51  &  52  Yict.  c.  64,  s.  3,  that 
'*  a  fair  and  accurate  report  in  any  newspaper  of  proceedings  publicly  heard 
before  any  court  exercising  judicial  authority  snail,  if  i>i3>bshed  contem- 
poraneouiuy  with  such  proceedings,  be  privile^^ed :  Provided  that  nothing 
m  this  section  shall  authorize  the  pubUcahon  of  any  blasphemous  or 
indecent  matter."  By  sect.  1,  the  word  *' newspaper"  hais  the  same 
meaning  as  in  the  stat.  44  &  45  Yict.  c.  60,  s.  1,  ante,  p.  861. 

A  letter  to  the  Privy  Council  defaming  tiie  plaintiff,  a  public  officer  re- 
movable by  them,  is  not  absolutely  privileged.  Proctor  v.  Webster,  16  Q. 
B.  D.  112,  C.  A. 

Privileged  communiccUion, — Qualified  privilege, — Evidence  to  rebut  malice,^ 

It  more  frequently  hapi>ens  that  the  occasion  only  affords  a  qualified  bar 

to  the  action,  the  bar  being  dependent  on  the  real  motive  and  intention  of 

the  speaker  or  writer.    In  these  cases,  only  the  primd  ^acie  inference  of 

malioe  is  rebutted,  and  it  becomes  necessary  for  the  plaintiff  to  prove  malice 

in  fact    Bromage  v.  Prosser,  4  B.  &  C.  247,  266 ;   Taylor  v.  Hawkins,  16 

Q.  B.  308 ;  Harrisoji  Y,Bush,  5  E.  &  B.  344 ;  25  L.  J.,  Q.  B.  25.     Vide  ante, 

p.  863.    A  communication  made  bond  fide  upon  any  subject-matter  in  which 

the  party  communicating  has  an  interest,  or  in  reference  to  which  he  has  a 

duty,  is  privileged,  if  made  to  a  person  having  a  corresponding  interest  or 

duty,  although  it  contain  criminatory  matter,  whidi,  witnout  this  privilege, 

would  be  slanderous  and  actionable.    Harrisons.  Bush,  supra.    See  Toogood 

V.  Spyring,  1  C.  M.  ft  B.  181,  193,  per  Parke,  B.;  Somerville  y.  Hawkins,  10 

C.  B.  583 ;  20  L.  J.,  C.  P.  131 ;  Cowles  v.  Potts,  34  L.  J.,  Q.  B.  247,  cited 

pott,  p.  873 ;    and  Henwood  v.  Harrison,  L.  E.,  7  0.  P.  606.  ^  The  word 

"  duty"  includes  "  moral  and  social  duties  of  imporfect  obligation"  ;  Har* 

rison  v.  Bush^  supra ;  and  **  where  a  person  is  so  situated,  tnat  it  becomes 

Ti^t,  in  the  interests  of  society,  that  he  should  tell  a  third  person,"  then 

the  occasion  is  privileged.     Vavies  v.  Snead,  L.  B.,  5  Q.  B.  608,  611,  per 

Blackburn,  J. ;  accord.  Waller  y.  Lock,  7  Q.  B.  D.  619,  C.  A.     So,  where  the 

person  giving  the  information,  bond  fide  thinks  that  he  is  discharging  a 

moral  or  social  duty;  Id.  621 ,  per  Jessel,  M.  B. ;  Laughton  v.  Bp.  o/Sodor  ds 

Man,  L.  B.,  4  P.  0.  495,  cited  ixw<,  p.  873. 

The  privilege  is  not  taken  away  oy  the  defendant  having  bond  fide  ad- 
dressed a  wrong  person.  Harrison  v.  Bush,  supra ;  Scarl  v.  Dixon,  4  F.  & 
F.  250.  And  where  A.  writes  a  letter  to  B. ,  unaer  circumstances  that  make 
the  publication  to  B.  privileged,  the  privilege  is  not  lost  if  A.  by  mistake 
place  the  letter  in  a  wrong  envelope,  so  that  it  reaches  C,  who  reads  it,  for 
there  is  no  malice,  in  fe^,  on  the  part  of  A.  Tompson  v.  Dashwood,  11 
Q.  B.  D.  43.  Libellous  matter  which  would  have  been  privileged  if  sent 
in  a  sealed  letter,  is  not  mivileged  if  sent  unnecessarily  by  a  post  telegram. 
Wiaianuon  v.  Freer,  L.  K.,  9  0.  P.  393. 

When  tibLe  defendant  insLsts  tiiat  the  publication  is  privileged,  it  is  for  the 
judge  to  say  whether  the  occasion  creates  the  piiyilege.    If  the  occadon 
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oreatee  suoli  priTilege,  but  there  is  eTidenoe  of  express  malice,  ei&er  from 
extrinsic  Gircumstanoes,  or  from  the  language  of  the  libel  itself,  the  question 
of  express  malice  should  be  left  to  the  jury.  Cooke  y.  WUdee,  5  E.  &  B. 
828 ;  24  L.  J.,  Q.  B.  367  ;  GUpin  v.  Fowler,  9  Exch.  615 ;  23  L.  J.,  Ex. 
152,  Ex.  Gh. ;  Wrighty.  Woodgate,  2  C.  M.  &  E.  573 ;  ^nllY.  Matde,  L.  B., 
4  Ex.  232,  237 ;  Stace  y.  OrtjgUh,  L.  B.,  2  P.  C.  420.  As  to  what  amoimte 
to  proof  of  malice,  vide  ante,  pp.  863,  864. 

-  If  there  be  no  eyidence  of  express  malice,  the  judge  is  bound  to  direct  a 
yerdict  for  the  defendant.  Somerville  y.  Hawkins,  Henwood  y.  J7am«m, 
anfe,  p.  869 ;  Cooke  y.  Wildes,  supra ;  CatdfiM  y.  Whiiworth,  18  L.  T.,  N.  8. 
527,  T.  T.  1868,  C.  P. ;  Lawlessr.  Anglo-Egifptian,  <fec.  Co.,  L,  E.,  4  a  B.  262. 
So,  if  words  used  in  a  priyile^ped  communication,  taken  in  connection  vith 
admitted  facts,  are  such  as  might  haye  been  used  honestly  and  bondjideh^ 
the  defendant,  the  judge  may  direct  a  yeidict  for  the  defendant.  SpiU  t. 
Maule,  L.  B.,  4  Ex.  232,  Ex.  Oh.  When  words,  imputing  misconduct  of 
which  A.  and  B.  are  alleged  to  haye  been  jointly  guilty,  are  spoken  to  A 
on  an  occasion  which  is  priyileged  as  to  him,  the  occasion  is  priyileged  u 
to  B.  also.     Davies  y.  Snead,  L.  E.,  4  Q.  B.  608. 

The  following  are  instances  of  priyileged  statements,  in  which  the|>rtiM 
facie  inference  of  malice  is  rebutted : — 

**  A  member  of  Parliament,  who  publishes  an  amended  yersion  of  lus 
speech,  is  liable  for  that,  although  he  mi^ht  haye  spoken  the  same  words  in 
his  place  with  impunity ;  but  if  a  member  were  to  repeat  bond  fide  to  liis 
constituents  what  he  said  in  the  house  for  the  purpose  of  explaining  Ins 
conduct  to  them,  I  Ihink  he  would  be  protected.  Davison  y.  Duncan,  26 
L.  J.,  a  B.  104,  107 ;  7  E.  &  B.  229,  233,  per  Campbell,  C.  J.  See  Wasim 
▼.  Walter,  L.  B.,  4  Q.  B.  73. 

As  to  priyilege  in  the  case  of  an  adyocate,  vide  ante,  p.  869. 

Words  spoken  bond  fide,  for  the  purpose  of  obtaining  redress,  or  of  for- 
warding the  ends  of  justice,  though  not  spoken  in  the  course  of  a  legal  pro- 
oeeding,  are  priyileged.  Ldkey,  King,  1  Wms.  Saund.  131  6;  R.y. BaiUit^ 
121  How.  St.  Tr.  10 ;  Fairman  y.  Ives,  5  B.  &  A.  642.  Where  the  hbd 
complained  of  is  a  representation  made  bond  fide  to  a  public  officer  (as  the 
Postmaster-General)  by  the  defendant,  respecting  the  conduct  of  a  peisaa 
under  him,  it  is  not  actionable.  BlaJoe  y.  Pilfold,  1  M.  &  Bob.  198 ;  Wooi- 
ward  y.  Lander,  6  C.  &  P.  548 ;  Stace  y.  Griffith,  L.  B.,  2  P.  C.  420.  In 
Beatson  y.  Sk^e,  5  H.  &  N.  838 ;  29  L.  J.,  Ex.  430,  the  defendant  was  the 
ciyil  commissioner,  attached  to  a  corps  formerly  commanded  by  the  plain- 
tiff ;  the  officer  succeeding  the  plaintiff  was  directed  to  inquire  into,  and 
report  upon  the  condition  of  the  cotps,  and  was  referred  to  the  defendant  for 
information ;  he  accordingly  made  inquiries  of  the  defendant ;  it  was  heii 
that  the  defendant's  reply  was  priyileged.  See  also  Dawkins  y.  Paulti,  ante^ 
p.  869.  A  memorial  addressed  to  the  secretary  of  state  for  the  remoyal  of 
the  plaintiff  from  the  commission  of  the  peace  was  held  to  be  priyileged. 
Harrison T.  Busk,  5  E.  &  B.  344;  25  L.  J.,  Q.  B.  25.  Where  the  defenduit 
attacked  the  character  of  a  Boman  Catholic  priest,  by  attributing  to  him 
improper  conduct  as  a  priest,  it  was  held  to  be  no  excuse  that  the  libel  wis 
publisned  at  a  meeting,  to  petition  parliament  against  making  a  grant  to  a 
Boman  Catholic  college.  Heamey.  Stowell,  12  Ad.  &  E.  719.  See Diekesoh 
V.  Hilliard,  L.  B.,  9  Ex.  79. 

Where  the  words  are  spoken  in  confidence,  by  way  of  adyioe  or  otherwise, 
they  are  priyileged.  Thus,  where  a  party  is  applied  to  for  the  character  of 
a  seryant,  and  m  giying  it  makes  use  of  defamatory  words,  they  are  not 
actionable.  Edmondson  y.  Stevenson^  B.  N.  P.  8;  Weatherston  y.  Hawkins,  I 
T.  B.  110.  But,  if  the  supposed  libel  be  not  communicated  bondfide^  it 
does  not  fall  within  the  protection  of  priyileged  comTnunicationB»    Per 


Qualified  Privilege, — Evidence  to  rehut  Malice,  871 

Sajley,  J.,  PattiMm  v.  Jones,  8  B.  &  0.  584;  Kelly  y.  Partington,  5  B.  ft 
Ad.  645.    Wbeiher  the  master  made  the  oommimication  yolnntarily  or  not, 
is  a  drcumstanoe  which  the  jury  are  to  consider^  in  forming  an  opinion  on 
fte  hona  fides.     *'  I  do  not  mean  to  intimate/'  says  Ld.  Alvanley,  C.  J.,  in 
Sogers  t.  Clifton,  3  B.  &  P.  592,  *  *  that  if  a  servant  were  strongly  suspected  of 
haying  committed  a  felony  while  in  his  master's  service,  that  master  is  not 
at  Hb^rty  to  warn  others  from  taking  him  into  their  service ;  for  it  is  the 
duty  of  every  person  to  guard  the  public  against  admitting  such  servants 
into  their  houses."   *' A  master,"  says  Bayley,  J.,  in  PaUie(m  v.  Jonee,  8  B. 
&  C.  584, "  may,  when  he  thinks  that  another  is  about  to  take  into  his  ser- 
vice one  whom  he  knows  oueht  not  to  be  taken,  set  hiiuself  in  motion  and 
do  some  act  to  induce  that  other  to  seek  information  from,  and  put  questions 
to  him.    The  answers  to  such  questions  given  bond  fide,  with  the  intention 
of  communicating  such  facts  as  the  other  party  ought  to  know,  will,  although 
they  contain  slanderous  matter,  come  within  the  scope  of  a  privileged  com- 
manication.    But  in  such  a  case  it  will  be  a  question  for  the  jury  whether 
the  defendant  has  acted  bond  fide,  intending  honestly  to  discharge  a  duty,  or 
whether  he  has  acted  maliciously,  intending  to  do  an  in  j  urv  to  the  servant.' ' 
See  also  ChUd  v.  Affleck,  9  B.  &  G.  403.    When  a  person,  after  he  has  siven  a 
good  character,  discovers  something  to  the  prejudiceof  the  servant,  uiucnown 
to  him  at  the  time  he  gave  the  character,  he  may  and  ought  to  disclose  it  to 
the  party  who  engaged  the  servant,  on  the  faith  oi  the  character  so  given,  and 
he  may  make  the  communication  voluntarily,  and  the  whole  is  pri^eged. 
Gardner  y.  Slade,  13  Q.  B.  796. 

Defamatory  words  spoken  by  way  of  confidential  advice  to  persons  who 
ask  it,  or  have  a  right  to  expect  it,  are  privileged.    Thus  in  an  action  for 
saying  of  a  tradesman,  '*  he  will  be  a  bankrupt  soon,"  it  appeared  that  the 
words  were  not  spoken  maliciously,  but  in  confidenoe  and  mendship,  and 
hy  way  of  warning.    Pratt,  0.  J.,  directed  the  jury  to  find  the  defendant 
not  giulty.     Hewer  y.  Boweon,  B.  N.  P.  8 ;  M*DougaU  v.  Claridge,  1  Gamp. 
267 ;  Dunman  v.  Bigg,  Id.  269,  n.    The  defendant,  the  tenant  of  a  farm, 
required  some  repairs  to  be  done  at  the  farmhouse,  and  B.,  the  agent  of 
the  landlord,  directed  the  plaintiff  to  do  them ;  the  plaintiff  did  them,  but 
in  a  negligent  manner,  and  while  they  were  proceeding  sot  drunk ;  and 
circumstances  occurred  which  induced  the  defendant  to  believe  that  the 
plaintiff  had  broken  open  his  cellar  door  and  got  drunk,  and  spoiled  l^e 
work;  and  the  defendant  told  D.,  a  stranger,  in  the  presence  of  the  plaintiff, 
and  afterwards  repeated  to  D.,  in  the  absence  of  the  plaintiff,  that  the 
plaintiff  had  broken  open  the  door ;  on  the  same  day  he  made  the  same 
complaint  to  B. :  it  was  held  that  the  complaint  to  JB.  was  a  privileged 
communication  if  made  bond  fide,  and  without  £iny  malicious  mtention ; 
that  the  statement  made  to  the  plaintiff,  in  the  presence  of  D.,  was  also 
privileged,  if  done  honestly  and  bond  fide ;  that  the  circumstance  of  its 
Ming  made  in  the  presence  of  a  third  person  did  not  of  itself  xnnkQ  it  un- 
authorized ;  and  tlueit  it  was  a  question  for  the  jury  to  determine,  from  the 
circumstances,  whether  the  defendant  acted  bond  fide,  or  was  influenced  by 
malickms  motives:  but  that  the  statement  to  D.,  in  the  absence  of  the 
plaintiff,  was  unauthorized  and  officious,  and  therefore  not  protected,  though 
made  in  the  belief  of  its  truth,  if  it  were  false  in  fact.     Toogood  v.  Spyring, 
1  G.  M.  &  B.  181 ;  see  also  Brooks  y.  Blanshard,  1  Gr.  &  M.  779 ;  Bennett  y. 
Ikaeonj  2  G.  B.  628.    The  defendant  having  ^ven  notice  of  diaTniHHa.1  to  his 
footman  and  cook,  they  separately  went  to  mm  and  asked  him  his  reason 
for  discharging  them,  when  he  told  each  (in  the  absence  of  the  other)  that 
he  or  she  was  discharged  because  both  had  been  robbing  hiTn  ;  it  was  held 
a  privileged  communication.    Manbyy.  Witt,  18  G.  B.  544 ;  25  L.  J.,  G.  P. 
294.     See  also  Davies  y.  Snead,  L.  E.,  5  Q.  B.  608,  cited  anU,  p.  870.    If  a 
penon  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  friend  to  hear 
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what  passes,  the  presence  of  such  third  person  does  not  take  away  the 
privilege  from  woras  which  the  master  then  uses  imputing  the  dishonesty. 
Taylor  y.  Hawkins,  16  Q.  B.  308.  A  charge  of  theft  made  against  tibe 
plamtLS,  in  the  presence  of  a  stranger  is  privueged,  if  the  defendant  beliered 
it  to  be  true  and  acted  bond  fide,  and  did  not  make  it  before  more  peraons, 
or  in  stronger  language  than  necessary ;  and  it  is  for  the  jury,  not  for  ths 
j  udge,  to  say  whether  uie  facts  bring  the  case  within  the  privilege,  i^ufmore 
v.  Lawrence,  1 1  Ad.  &  E.  380.  The  plaintiff,  a  derk,  called  at  thedef endanf  8 
shop  for  two  boxes,  and  was  desired  to  fetch  them  from  an  inner  room ;  a 
box  of  some  value  was  missed  from  this  room,  upon  which  the  defefudant 
went  to  the  plamtifTs  employers  and  said,  in  the  presence  of  a  witness, 
**  there  was  no  one  else  in  the  room,  and  he  (the  {>laintiff)  must  have  taken 
it ;  "  it  was  held  that  the  communication  was  privileged,  being  made  for  the 
purpose  of  protecting  the  interest  of  the  person,  by  whom,  or  to  whom,  itigas 
made.  Amann  v.  Damm,  8  C.  B.,  N.  S.  597 ;  22  L.  J.,  C.  P.  313.  Where 
the  slander  is  spoken  at  a  meeting,  the  presence  there  of  reporters,  -whom 
the  defendant  cannot  exclude,  will  not  affect  the  privilege.  PiUard  v. 
Oliver,  (1891)  1  Q.  B.  474,  0.  A. 

Where  a  person,  having  originated  false  reports  prejudicial  toa  tradesman, 
was  afterwards  caedled  on  by  the  employers  of  me  latter,  to  ercamine  tibe 
matters  complained  of,  and  then  repeated  to  them  the  false  statement;  it 
was  held  that  this  communication  was  not  privileged.  Smith  v.  Maihrn^ 
I  M.  &  Bob.  151;  Oriffith$Y.  Lewis,  7  Q.  B.  61.  iSie  mate  of  a  ship  eenta 
private  letter  to  the  defendant,  imputing  gross  misconduct  and  unfitneea  to 
the  plaintiff,  the  captain  of  it,  wmch  defendant  showed  to  the  shipowner, 
who  thereupon  dismissed  the  plaintiff.  The  court  were  divided  as  to 
whether  this  communication  by  the  defendant  to  the  owner  was  privileged. 
In  this  case  the  defendant  was  a  stranger  to  the  owner,  and  not  interested 
in  the  matter,  and  he  showed  it  to  the  owner  by  the  advice  of  some  friends, 
and  appears  to  have  acted  in  the  belief  that  the  owner  ought  to  be  informed 
of  the  misconduct.  Coxhead  v.  Richards,  2  0.  B.  569.  But,  where  a  creditar 
of  the  plaintiff,  believing  that  the  plaintiff  had  committed  an  act  of  bank- 
ruptcy, and  having:  reason  to  believe  it,  gave  notice  to  a  person  whom  ths 
plaintiff  had  commissioned  to  sell  his  goc^  by  auction,  not  to  pay  otbt  the 
proceeds  to  him,  ' '  he  having  committed  an  act  of  bankruptcy,  it  was  lield 
that  the  communication  was  privileged.     Blackham  v.  Pugh,  Id.  611. 

The  plaintiff  and  defendant  were  jointly  interested  in  propertv  of  which  C. 
was  manager,  and  the  defendant  wrote  to  0.  a  letter  prindpaUy  about  the 
property  and  the  conduct  of  the  plaintiff  with  regard  thereto,  but  oontaining 
also  a  £stinct  charge  against  the  plaintiff  with  reference  to  his  oonducst  to 
his  mother :  it  was  nela,  that  though  the  part  of  the  letter  respecting  the 
plaintiffs  conduct  as  to  the  property,  was  confidential  and  privileged,  SQch 
privilege  could  not  extend  to  the  nart  relating  to  his  mother.  Warren  t. 
Warren,  1  C.  M.  &  B.  250.  The  defendant  claimed  rent  of  the  plaintiff ; 
the  plaintiff  denied  his  liability,  whereupon  the  defendant  wrote  to  the 
plaintiff's  ag^ent  (who  was  in  correspondence  on  the  subject)  a  letter  in 
which  he  insisted  on  his  claim,  and  further  charged  the  plaintiff  with  **  a 
mean  and  dishonest  attempt  to  defraud; "  it  was  neld,  that  such  an  impn- 
tation,  being  wholly  unnecessary,  was  not  privileged.  Tuson  v.  f  t«ns,  12 
Ad.  &  E.  733;  see  Cooker.  PTt/c^,  5 £.  & B.  328;  24 L.  J.,  Q.  B.  367  ;  and 
Fryer  v.  Kinnersley,  16  0.  B.,  N.  S.  422;  33  L.  J.,  C.  P.  96,  But,  whero 
the  plaintiff  requested  0.  to  obtain  signatures,  protesting  against  the  plaintiff 
being  compelled  to  resign  a  charit^le  trust,  held  by  him,  the  defendant, 
when  requested  by  0.  to  sign,  said  he  would  not  keep  a  big  rogue  lil^e  the 
plaintiff  m  the  trust;  on  being  pressed  to  give  his  reasons,  ne  said  tliat  the 
plaintiff  had  left  the  parish  under  disci^table  circumstances,  ^rithoot 
settling  with  his  creditors ;  it  was  held  that  the  words  were  spoken  on  a 
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uiTileged  occasion.  CowUa  v.  Pottey  34  L.  J.,  Q.  B.  247.  So,  where  the 
defendant  was  reauested  by  0.,  a  clergyman  and  Mend  of  the  plaintiff,  to 
act  as  arbitrator  oetween  one  of  his  parishioners  and  the  plaintiff ;  this 
affioe  he  refused  in  a  letter  to  C,  vhiw  was  one  of  the  Hbels  in  question. 
The  other  was  contained  in  the  answer  to  a  letter  from  a  lady,  whereby  she 
flooght  to  dear  the  plaintiff  from  certain  charges  brought  against  him.  "both 
oommnnications  were  held  to  be  priyileged.  WhiteUy  y.  Adams,  15  0.  B., 
N.  8.  392 ;  33  L.  J.,  C.  P.  89.  See  also  Clark  y.  Molyneux,  3  Q.  B.  D.  237, 
0.  A.  Statements  made  by  the  secretary  of  a  society,  for  the  purpose  {inter 
alia)  of  inyeetigating  the  cases  of  applicants  for  charitable  rebef ,  m  answer 
to  inquiries,  as  to  such  applicants,  by  persons  whom  he  belieyes  to  be 
willing  to  relieye  them,  if  deserving  of  rebel,  are  priyileged.  Waller  y .  Lock^ 
7  a  B.  D.  619,  0.  A. 

It  is  the  duty  of  the  directors  of  a  joint-stock  company  to  communicate 
to  their  shareholders  the  repcnrts  of  the  auditors;  and  as  it  is  for  the  interest 
of  all  the  shareholders  to  be  informed  of  the  report,  the  printing  and  pub- 
lication of  the  reports  is  primd  facie  priyilesed.   Lawless  y.  Angla^Egypticm, 
^  Ce>.,  L.  B.,  4  Q.  B.  262.    Though,  if  the  report  were  circulated  among 
other  than  shareholdersthe  privilege  would  cease.  Farsonsy.  Surgey,  4  F.  &  K 
247.    "Wheretheplaintiff,  a  barrister,  in  a  speech  made  to  the  Manx  House 
of  Keys  had  yiolently  attacked  the  defendant,  the  bishop  of  the  Isle  of  Man, 
and  the  defendant  replied  to  the  attack  in  the  House  of  Oonvocation ;  the 
oocaaon  was  held  pnyileged,  and  the  publication  of  his  reply  in  the  local 
press  was  also  held  piiyile^;ed,  that  Doing  the  medium  by  which  the 
plaintifTs  speech  had  been  circulated.    LaugJUon  y.  Bp.  of  Soaor  and  Man, 
If.  B.,  4  P.  C.  495.    In  this  case  the  language  used,  although  stronger  than 
nec6Bsary  for  the  defendant's  self-defence,  was  held  not  to  fuford  eyidence  of 
malice,  following  SpiU  y.  Jtfau/e,  L.  £.,  4  Ex.  232. 

Woids  spoken  Ixmdfide,  by  way  of  moral  adyice,  are  privileged,  as  if  a 
man  writes  to  a  father,  advising  him  to  have  better  regara  to  his  children, 
and  usin£  scandalous  words,  it  is  only  reformatory,  and  shall  not  be  intended 
to  be  a  libeL    Peacock  y.  BayneUy  2  Brownl.  151 .    But,  if  in  such  case  the 
publication  should  be  in  a  newspaper,  though  the  pretence  should  be 
reformation,  it  would  be  libellous.     R,  v.  Knight ,  Bac.  Abr.,  Libel  (A.  2). 
Where  defamatory  words  are  spoken  or  written  bond  fide,  with  the  view 
of  inyeetigating  a  fact  in  which  the  party  is  interested,  they  are  privileged. 
Thus,  where  the  defendant  inserted  an  advertisement  in  a  newspaper  to 
ascertain  whether,  previously  to  a  certain  time,  the  plaintiff  had  been  mar- 
ried, intending,  as  the  innuendo  stated,  to  insinuate  that  the  plaintiff  had  been 
goilty  of  bigamy,  but  it  appeared  that  the  advertisement  was  inserted  by 
uie  authority  of  the  plaintifTs  wife,  from  anxiety  to  know  whether  she  was 
legaUy  the  wife  of  the  plaintiS,  it  was  justifiable.    Delany  v.  JoTies,  4  Esp. 
191 ;  Finden  v.  Westlake,  M.  &  M.  461 ;  Hopwood  y.  Thorn,  8  0.  B.  293. 
So,  where  the  libel  was  an  advertisement  for  the  discovery  of  the  plaintiff, 
an  absconded  debtor,  and  published  at  the  request  of  a  party  who  nad  sued 
out  a  capias,  iot  the  purpose  of  enabling  the  sheriff  to  take  him.     Lay  y. 
Lawson,  4  Ad.  &  E.  795.     But  if  the  publication  of  the  libel  is  more 
eztensiye,  than  necessary  for  the  purpose  of  obtaining  information,  it  may 
become  actionable.  Browny,  Croome,  2  Stark.  297.    So,  although  a  customer 
may  use  words  of  reasonable  remonstrance  to  a  tradesman,  yet  from  the 
manner,  time  or  place  of  speaking,  there  may  be  evidence  of  express  malice^ 
which  takes  away  the  privilege.     Oddy  y.  Faulet,  4  F.  ft  F.  1009. 

No  action  will  He,  without  express  malice,  for  libellous  matter  contained 
in  a  notice  lormiziff  part  of  a  legal  proceeding.    Bank  of  British  N,  America 
▼.  Strong,  1  Ap.  &.  307,  P.  C. 
The  publication,  even  though  not  a  verbatim  report,  of  the  proceedings 
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ol  a  court  of  justice,  containing  defamatory  matter,  is  piTileged,  if  sub- 
stantially fair  and  correct.  Curry  y.  Wcuter,  I  B,  &  P,  525 ;  Dekgal  t. 
Eighley,  3  N.  0.  950 ;  Hoare  v.  Silverlock,  9  C.  B.  20 ;  19  L,  J.,  C.  P.  215. 
Proceeding  before  the  registrar  under  the  Bankruptcy  Act,  1861,  bb.  101, 
102,  fell  within  this  rule.  By^  y.  Leader,  L.  £.,  1  £lz.  296.  So,  the  report 
of  a  debate  in  Parliament;  ncuonY.  Walter,  L.  B.,  4  Q.  B.  73;  or,  of  pro- 
ceedings before  a  committee  of  the  House  of  Lords ;  Kane  y.  Mvlvaiuf, 
L  B.,  2  0.  L.  402,  C.  P. ;  is  priyileged.  A  correct  and  impartial  report  of  the 
preliminary  inquiries  held  before  magistrates  respecting  indictable  offenoee, 
pursuant  to  11  &  12  Yict.  c.  42,  is  priyileged  if  the  inquiry  is  carried  on 

fublidy,  and  the  charge  is  dismissed.  Lewis  y.  Levy,  £.  B.  &  E.  537 ;  27 
I.  J. ,  Q.  B.  282.  So,  aLso,  of  the  proceedings  before  magistrates  duly  actbjs 
within  their  jurisdiction  where,  after  parties  are  heard,  a  final  judgment  is 
giyen  pursuant  to  the  11  &  12  Yict.  c.  43.  See  S.  G.  But  if  the  inquiry  is 
oarried  on  priyately,  or  if  the  magistrates  haye  no  jurisdiction,  a  report  of 
the  proceedings  would  be  unlawful.  S.  0. ;  McGregor  y.  Thwaite»,  3  B.  ft 
G.  24.  Where,  howeyer,  an  application  is  made  to  a  magistrate  in  which, 
supposing  the  facts  to  bear  out  the  application,  he  would  haye  jurisdidioD, 
then  he  has  j  urisdiction  to  consider  whether  the  facts  make  out  the  jurisdio- 
tion,  and  a  report  is  priyileged.  Ueill  y.  Halea,  3  G.  P.  D.  318 ;  see  S.  C, 
Id,  206,  G.  A.  It  hais  been  held  in  seyeral  cases  that  where  the  defendaat 
has  been  committed  for  trial  or  held  to  bail,  the  report  of  the  proceedings  is 
not  priyileged.  H,  y.  Lee,  5  Esp.  123 ;  B.  y.  Fisher,  2  Gamp.  563;  Dujtcm 
T.  Thtuaites,  3  B.  &  G.  583.  See,  howeyer,  Lewis  y.  Levy,  E.  B.  &  E.  557 ;  27 
L.  J.,  Q.  B.  288 ;  and  Usill  y.  Hales,  supra,  per  cur.  The  publication  of 
proceedings  on  a  coroner's  inquisition ;  R,  y.  Fleet,  1  B.  &  A.  379 ;  or 
Def ore  a  commissioner  appointed  by  the  Grown  for  inquiry  into  oertain 
public  bodies ;  Charlton  y.  Watton,  6  G.  &  P.  385 ;  when  containing  de- 
famatory matter,  has  been  held  actionable.  It  is  libellous  to  publian  the 
plaintiffs  name  as  appearing  in  a  re^[ister  of  Gounty  Gourt  judsmenti^ 
after  the  judgment  has  in  fact  been  satisfied,  although  satisfaction  nas  not 
been  entered  up  on  the  register.     Williams  y.  Smith,  22  Q.  B.  D.  134. 

The  true  criterion  of  the  }>riyilege  in  the  case  of  a  report  of  legal  proceed- 
ings is,  probably,  whether  it  is  a  fair  and  honest  rei>ort  of  what  had  taken 
place,  publishea  simply  with  a  yiew  to  the  information  of  the  public,  and 
innocent  of  all  intention  to  do  injury  to  the  reputation  of  the  party  affected. 
Wason  y.  Walter,  L.  E.,  4  Q.  B.  94,  per  cur.;  Usill  y.  Hales,  3  C.  F.  D.  326, 
per  Ld.  Goleridge,  G.  J. ;  Macdougall  y.  Knight,  17  Q.  B.  D.  194,  C.  A. 
iBut,  if  the  report,  although  substantially  correct,  be  published  maUcioasly, 
with  intent  to  injure  theplaintiff,  there  is  no  priyilege.  Salmon  y.  Isaac, 
20  L.  T.,  N.  S.  885,  cor,  Hiannen,  J. ;  Stevens  y.  Sampson,  5  Ex.  D.  53,  G.  A. 
In  these  cases  the  publication  was  by  yolunteers,  who  were  not  reporters 
for  the  public  press.     See  Id,  p.  56,  per  BramweU,  L.  J. 

Where  a  trial  or  inquiry  lasts  seyeral  days,  a  report  of  each  day's  pro- 
ceedings is  priyileged.  Lewis  Y.  Levy,  supra,  Andareportof  thejudgmient, 
without  the  eyidenoe,  in  an  action  tried  without  a  jury,  has  been  hM,  to  be 
priyileged.  Macdougall  y.  Knight,  supra.  The  judement  in  this  case  was 
affirm^  on  another  ground,  14  Ap.  Ga.  194,  D.  r, ;  out  Ld.  Halsbury,  C, 
there  intimated  that  this  proposition  would  not  be  correct,  unless  the 
judgment  afforded  the  reader  a  reasonable  opportunity  of  judging  what 
oonclusion  to  draw  from  the  eyidence  at  the  trial.  The  principle  laid  down 
by  the  G.  A.  was,  howeyer,  followed  by  them  in  Id,  y.  Id,,  No.  2,  25  Q.  B. 
D.  1.  As  topriyilege  for  reports  of  legal  proceedings  in  newspapers,  nov 
see  51  &  52  net.  c.  64,  s.  3,  ante,  p.  869. 

A  report  by  the  General  Medical  Goundl,  constituted  imder  21  &  22  Tict 
c  91,  uiat  they  had  (as  they  in  fact  had,  under  sect  29)  removed  the 
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name  of  the  plaintiff,  a  medical  practitioner,  from  the  register,  and  that  he 
liad  been  goalty  of  infamous  conduct  in  a  professional  respect,  is  piiyileged. 
Amndt  y.  General  Council  of  Medical  Education,  Ac,  23  Q.  B.  D.  400,  G.  A. 
A  public  writer  is  privileged,  in  discussing  the  conduct  of  magistrates,  who 
dJHiniiwed  a  charee  made  against  the  plaintiff,  without  hearing  the  whole  of 
the  eyidenoe,  and  also  in  commenting  on  the  eyidence  adduced,  in  support 
of  the  yiew  that  the  decision  of  the  magistrates  was  erroneous :  but  ne  is 
not  entitled  to  argue  in  fayour  of  his  yiew  from  extrinsic  facts,  not  in 
evidence.     Hxbhine  y.  Lee,  4  F.  &  F.  243,  ^per  Gockbum,  C.  J. ;  and  see 
HedUyY,  Barlow,  Id.  224,  per  Id,    So,  comments  on  the  proceeding  in,  or 
evidence  giyen  before,  a  court  of  justice  are  allowable  if  made  fairly  and 
honestly;  WoodgaJte  y.  Eidout,  Id.  202,  per  Id. ;  and  even  though  the  in- 
ference which  the  ymter  draws  is  incorrect,  provided  he  has  acted  reason- 
ably, the  priyilc^  still  continues.    Eisk  Allah  Bey  y.  Whitekursl,  18  L.  T., 
K.  S.  615,  per  Id.    So,  fair  comments  on  the  proceedings  in  Parliament  are 
niyileged.     Waeony.  Walter,  L.  B.,  4  Q.  B.  73;  Kaney.  M^dvany,  I.  B.,  2 
0.  L.  402, 0.  P.    A  fair  criticism  on  a  matter  of  public  and  national  interest 
and  importance  is  privileged.    Henwood  v.  Ha/rrieon,  L.  £.,  7  0.  P.  606. 
But  there  is  no  privilege  in  malring  false  charges  against  a  public  officer, 
nor,  on  the  assumption  of  their  truth,  in  commenting  on  his  proceedings 
in  offensive  and  injurious  language.    Davie  v.  Shepetone,  11  Ap.  Ca.  187, 
P.  0.    In  commenting  on  or  referring  to  legal  proceedings,  a  text- writer 
must  take  reasonable  care  that  his  statements  are  accurate,  or  he  will  be 
hable  if  the  misstatement  is  injurious  to  another.    Blake  v.  Stevene,  4  F.  ft 
F.232. 

As  to  evidence  in  mitigation  of  damaees,  of  the  correctness  of  a  report, 
thepublication  of  which  cannot  be  justined,  vide  post,  ^j^,  878,  879. 

The  defendant  may  contend  that  the  writing  is  not  injurious ;  as  where 
the  editor  of  a  newspaper  reported  a  former  trial  for  nbel,  in  which  the 
plaintiff  recovered  a  verdict,  although  the  report  contained  some  injurious 
allegations,  yet  the  judge  left  it  to  the  jury  to  say  whether,  taken  altogether, 
the  report  was  injurious,  and  the  court  held  that  it  was  rightly  so  left. 
Chalmers  y.  Payne,  2  G.  M.  &  B.  156. 

The  defendant  may  show  that  the  libel  is  a  fair  criticism,  hoyireyer  severe, 
on  a  literary  work  of  the  plaintiff ;  but  if  it  contains  obseryations  uncon- 
nected with  the  work,  and  personally  slanderous,  it  is  actionable ;  Carr  v. 
ffood^  1  Camp.  355,  n. ;  Soaney.  Knight,  M.  &  M.  74;  Thompsony.  Shaekell, 
Id.  187 ;  Eraser  v.  Berkeley,  7  C.  &  P.  621 ;  Strauss  v.  Francis,  4  F.  &  F. 
1107 ;  Campbell  v.  SpoUiswoode,  cited  below ;  Merivale  v.  Carson,  20  Q.  B. 
B.  275,  0.  A. ;  so  if  it  misdescribe  the  work  criticised,  S.  G.    A  publication 
is  not  a  libel  which  has  for  its  object,  not  to  injure  the  reputation  of  any 
indiyidual  but  to  correct  misrepresentations  of  fact,  to  refute  sophistical 
reasoning,  to  expose  a  vicious  taste  in  literature,  or  to  censure  what  is 
hostile  to  morality ;  perJA.  Ellenborough,  G.  J.,  Tabarty.  Tipper,  1  Gamp. 
352;  Strauss  v.  Francis,  supra.    Nor,  if  the  intention  is  to  expose  a  system 
of  quackery  and  puffery ;  per  Gockbum,  G.  J.,  Hunter  v.  Sharpe,  4  F.  &  F. 
983.   The  question  of  privilege  does  not  arise,  and  the  question  is,  libel  or 
no  libel.      Merivale  v.  Carson,  supra,  following  Canwhell  v.  SpoUiswoode^ 
ta/ra,  and  dissenting  from  Henwood  y.  Harrison,  L.  B.,  7  G.  P.  606.    The 
right  to  publish  a  fair  criticism,  is  not  a  peculiar  ri^t  of  the  public  press, 
Mt  may  be  exercised  by  any  private  individual.    Kane  v.  Mulvany,  ante, 
p.  874;  Henwood  v.  Harrison,  Jj.  E.,  7  G.  P.  624, jwr  Willes,  J. ;  Campbell 
r.  BpoUimooode,  3  B.  &  S.  769,  781 ;  32  L.  J.,  O-  B.  185,  201,  202.    ][n  this 
last  case  the  extent  to  which  public  acts  or  ymtings  are  open  to  criticism 
%a8  much  discussed.    In  the  plaintiff's  newspaper  a  scheme  was  suj^^ested 
far  the  oonversioii  of  the  Ghinese  to  Ghristiamty ;  this  scheme  was  r^ouled 
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in  the  defendant's  peiiodioal,  as  a  mere  device  for  selling  the  plaintiifi 
paper ;  the  article  also  hinted  that  persons  alleged  by  the  defendant  to  be 
subscribers  to  his  paper,  had  no  real  existence ;  it  was  held  that  althou^ 
the  writer  of  the  article  bond  fid^  believed  that  what  it  stated  was  true,  it 
went  beyond  the  range  of  fair  criticism  by  imputing  base  and  sordid  motiTes 
to  the  plaintifr.     See  also  Ryan  v.  Wood,  4  F.  &  F.  735. 

Handbills  or  placards  are  subject  to  the  same  freedom  of  criticism,  oral  or 
in  writine,  as  books.  Paris  v.  Levy,  9  0.  B.,  N.  8.  342;  30  L.  J.,  0.  P.  11. 
So,  the  editor  of  a  newspaper  mav  comment  on  any  place  of  public  entar* 
iainment,  if  the  comment  be  maae  fairly,  and  without  maHoe,  or  a  view  to 
in j  ure  or  pre j  udice  the  proprietor  in  the  eyes  of  the  public.  Per  Ld.  Kenyon, 
Dibdin  v.  jSu;an,  1  Esp.  28.  And  see  Gregory  v.  Brunwnck,  Dk.  of,  1  Oar.  k 
K.  24,  as  to  crilacisms  on  actors.  And,  it  is  not  libellous  fairlv  to  comment 
upon  a  petition  relating  to  matters  of  general  interest,  which  nas  been  pre- 
sented to  Parliament  and  published.  Dunne  v.  Anderson,  Bv.  &  M.  287;  3 
Bing.  88.  So,  comments  on  the  conduct  of  persons  at  a  public  meeting  lor 
the  purpose  of  promoting  the  election  of  a  candidate  for  Parliament,  an 
privileged.  Davis  v.  Duncan,  L.  B.,  9  C.  P.  396.  So,  comments  on  the 
conduct  of  a  clergyman,  in  relation  to  the  manner  in  which  he  oondueta 

fublic  worship,  or  uses  the  church  or  vestry,  are  privileged :  Kdly  v.  TinHftq^ 
J.  B.,  1  Q.  B.  699 ;  but,  comments  in  relation  to  his  conduct,  in  the 
management  of  a  private  charity  which  he  dispenses,  are  not  privileged,  bat 
must,  if  at  all,  be  specially  justified  by  showing  their  truth ;  at  least  when 
the  comments  are  published  by  a  mere  stranger,  and  in  a  newspaper. 
ChUhercoU  v.  Miall,  15  M.  ft  W.  319.  See  Walter  v.  Brogden,  19  C.  B.,  N.  & 
65,  cited  ante,  n.  858.  And  it  has  been  doubted  whether  sermons,  pub- 
lished only  by  oeing  preached  in  church,  are  the  lawful  subjects  of  such 
public  comments.  Gatheroole  v.  MicUl,  supra.  See  however  Caird  v.  Siwe, 
12  Ap.  Ca.  338,  D.  P.,  cited  onfe,  p.  815. 

The  plaintiff  must  be  a  person  whose  position  and  character  are  of  sepenl 
interest  to  the  whole  country,  or  the  subject-matter  must  be  of  sudi  inte- 
rest ;  it  is  insufficient  if  the  interest  is  limited.  PwrceU  v.  Sowler,  1  C.  P. 
D.  781.  This  judgment  was  affirmed  (2  0.  P.  D.  215,  0.  A.)  on  another 
ground,  the  0.  A.  holding  the  matter  was,  in  that  case,  of  general  interact 
to  the  whole  country.     See  also  Pittard  v.  Oliver,  ante,  p.  872. 

A  letter  which  is  a  Hbel  per  se,  cannot  be  justifiable,  as  being  a  fair  and 
bond  fide  comment  on  the  matter  contained  in  a  preceding  letter.  WaXber 
V.  Brogden,  supra. 

Publication  in  newspapers  of  reports  of  public  meetings^]  There  is,  atcommon 
law,  no  privilege  for  the  publication  in  a  newspaper,  oi  ex  parte  defamatoiy 
statements  made  at  a  meeting  of  a  metropolitan  vestnr ;  Popham  v  Pich^ 
hum,  7  H.  ft  N.  891;  31  L.  «f.,  Ex.  133;  or  of  a  local  board  of  g-uardians; 
Purcdl  V.  Sowler,  2  0.  P.  D.  215,  G.  A. ;  or  of  commissioners  under  a  local 
improvement  act.  Davison  v.  Duncan,  7  E.  ft  B.  229;  26  L.  J.,  Q.  B.  104. 
Now,  however,  by  the  Law  of  Libel  Amendment  Act,  1888  (51  ft  52  Yict 
c.  64),  s.  4  [replacmg  the  Newspaper  Libel  and  Begistration  Act,  1882  (44  ft 
45  Vict.  c.  60,  s.  2)], '  'A  fair  ana  accui'ate  report  published  in  any  newspaper 
of  the  proceedings  of  a  public  meeting,  or  fezcept  where  neither  the  pumic 
nor  anv  newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestry,  town 
council,  sdiool  board,  board  of  guardians,  board  or  local  authority  formed 
or  constituted  under  the  provisions  of  any  Act  of  Parliament,  or  of  any 
committee  appointed  by  any  of  the  above-mentioned  bodies,  or  of  any 
meeting  of  any  commissioners  authorised  to  act  by  letters  patent,  Act  of 
Parliament,  warrant  under  the  royal  sign  manual,  or  other  lawful  wjarrant 
or  authority,  select  committees  of  either  house  of  parliament,  jus&)eB  el 
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the  peaoe  in  quarter  seasioiiB  assembled  for  administratiye  or  deliberative 
muposes,  and  the  publication  at  the  request  of  any  goyeniment  office  or 
department,  officer  of  state,  oommissioner  of  police,  or  chief  constable  of 
any  notice  or  report  issued  by  them  for  the  inrormation  of  the  public,  shall 
be  privileged,  unless  it  shall  oe  proved  that  such  report  or  publication  was 
published  or  made  maliciously :  provided  that  nothmg  in  this  section  shall 
tuthorise  tiie  publication  of  any  blasphemous  or  indecent  matter:  provided 
also,  that  the  protection  intended  to  be  afforded  by  this  section  aball  not 
be  available  as  a  defence  in  any  proceedinjgs  if  it  shaU  be  proved  that  the 
defendant  has  been  requested  to  insert  m  the  newspaper,  in  which  the 
report  or  other  publication  complained  of  appeared,  a  reasonable  letter  or 
statement  by  way  of  contradiction  or  explanation  of  such  report  or  other 
publication,  and  has  refused  or  neglected  to  insert  the  same :  provided 
further,  that  nothing  in  this  section  contained  shall  be  deemed  or  con- 
strued to  limit  or  abridge  any  privilege  now  by  law  existing,  or  to  protect 
the  publication  of  any  matter  not  of  public  concern  and  the  publication  of 
which  is  not  for  the  public  benefit. 

"For  the  purposes  of  this  section  *  public  meeting'  shall  mean  any 
meeting  bond  fide  and  lawfully  held  for  a  lawful  purpose,  and  for  the 
furtherance  or  discussion  of  any  matter  of  public  concern,  whether  the 
admission  thereto  be  general  or  restricted." 

By  sect  1 ,  in  the  construction  of  this  Act  the  word  * '  newspaper  *'  has  the 
same  meaning  as  in  the  stat.  44  &  45  Vict.  c.  60,  si,  ajUe^  p.  861. 

iViifioaium  o/^Wtam«n<ary  jNipers.]  The  publication  of  a  defamatory 
libel  on  a  private  person  could  not  at  common  law  be  justified  by  merely 
showing  that  it  was  part  of  the  printed  proceedings  of  the  House  of  Com- 
mons, published  by  order  of  the  House.  StockdcUe  v.  Hansard,  9  Ad.  &  E.  1. 
But,  l^  3  db  4  Vict.  c.  9,  s.  1,  all  proceedings  taken  against  persons  acting- 
under  the  authority  of  either  house,  for  the  publication  of  reports,  papers, 
votes  or  proceedings  of  either  house,  shall  be  steyed  upon  the  certincate  of 
the  lord  chancellor,  speaker,  derk  of  the  Parliament,  or  derk  of  the  House 
of  Commons.  And,  by  sect.  2,  in  case  of  any  proceeding  for  publishing  a- 
copy  of  such  report,  paper,  dbc.,  the  defend^t  may,  at  any  stage  of  ^b» 
prooeedine,  lay  before  the  court  the  report,  paper,  &c.,  and  the  copy ;  and 
upon  verirmig  tiie  report,  dbc,  and  the  correctness  of  the  copy  by  affidavit, 
the  prooeedings  shall  oe  stayed.  By  sect.  3,  in  any  proceeding  commenced 
for  printing  any  extract  or  abstract  of  such  report,  &c.,  the  defendant  may, 
under  tJie  general  issue,  give  in  evidence  the  report,  dbc,  and  show  that  me 
extract  or  abstract  was  published  bond  fide,  and  without  malice ;  and  if  such 
be  the  opinion  of  the  jury,  a  verdict  of  not  guilty  shall  be  entered. 

Evidenee  of  the  truth  of  the  libd  or  toords.']  Where  the  defendant 
admito  the  publishing  or  speaking  of  the  libel  or  words,  he  cannot 
without  pleading  their  trutn,  give  evidence  of  it  even  in  mitigation 
of  damages,  for  the  matter  might  have  been  pleaded  as  a  defence  to 
the  action.  Smith  y.  Richardson,  Willes,  20;  1  Wms.  Saund.  130,  (1). 
But  evidence,  admissible  and  pertinent  under  another  issue,  cannot 
be  excluded,  merely  because  it  lutppens  incidentally  to  prove  the  trutii 
oi  the  libel.  Manning  v.  Clement,  7  Bing.  362.  In  support  of  a  defence 
all^;ing  the  truth  of  the  libel,  the  defendant  cannot  prove  that  the 
same  cfiarges  were  previously  published  in  another  publication,  and  that 
the  plazntm  took  no  steps  in  consequence  thereof.  R.  v.  Newman,  1 E.  ft  B. 
268;  22  L.  J.,  Q.  B.  156.  When  the  libel  imputes  to  the  plaintiff  the 
oommisBion  of  a  murder  under  aggravating  circumstenoes,  it  is  necessary  to 
justify  the  aggravating  portion  as  well  as  the  substantial  charge  of  crime. 
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EeUham  y.  Blackwood,  11  0.  B.  Ill;  20  L.  J.,  C.  P.  187.  Where  a  Mon 
has  midergone  the  sentence  passed  on  him  for  the  felony,  this  operatoB 
under  stat.  9  Geo.  4^  c.  32,  s.  3,  as  a  pardon,  and  a  libel  cal&ng  him  a  felon 
cannot  then  be  justified.  Leyman  y.  Latimer,  3  £x.  D.  15,  352,  C.  A. 
Such  a  libel  coidd  be  proyed,  only  by  ]proof  that  the  plaintiff  had  actually 
committed  the  felony ;  proof  of  conyiction  only  is  insufficient.  8.  C,  C.  A. 
Where  a  railway  company  stated  in  a  notice,  that  the  plaintiff  had  been 
fined,  with  an  altematiye  of  3  weeks'  imprisonment,  when  the  period  was 
really  14  dE^s,  it  was  held  that  it  was  a  question  for  the  jury,  whether  the 
libel  was  substantially  true.  Alexander  y,  N,  E.  By.  Co.,  6  B.  &  S.  240;  34 
L.  J.,  Q.  B.  152.     See  also  Qwynn  y.  S.  E.  By.  Co.,  cited  ante,  p.  867. 

Where  the  plaintiff  giyes  eyidence  of  actual  malice,  by  showing  that  Uie 
words  or  matter  charged,  were  false  to  the  knowledge  of  the  defendant,  the 
defendant  may,  under  a  denial  of  the  publication  being  malicious,  gire 
eyidence  to  rebut  the  plaintiff's  proofs  in  this  respect,  by  showing  that,  to 
the  defendant's  knowledge,  the  words  or  matter  charged  are  true.  Stai^ 
on  Libel,  3rd  ed.  515. 

Accord  and  scUisfaction.^  Accord  and  satisfaction  is  a  good  defence  to 
this  action,  if  pleaded.  Laney.  Applegate,  1  Stark.  97.  In  Booaei/  y.  Wood, 
3  H.  &  C.  484;  34  L.  J.,  Ex.  65,  a  defence  that,  after  the  commencement  d 
the  suit,  the  plaintiff  and  the  defendant  a^eed  together  to  accept  mutual 
apologies,  to  be  published  by  them  in  their  weekly  journal,  in  satisfactiiHi 
of  the  right  of  action,  and  tliat  these  apologies  were  published  acoordinglj, 
was  allowed. 

Statute  of  Limitations.']  By  stat.  21  Jac.  1,  c.  16,  s.  3,  actions  upon  the 
case  (other  than  slander)  must  be  brought  within  6  years  after  the  cause  of 
such  action ;  and  actions  upon  the  case  for  words,  within  2  years  after  the 
words  spoken.  Hence  the  period  of  limitation  in  an  action  of  libel  is 
6  years.  The  sale  of  each  copy  of  a  Hbel  being  a  separate  publication,  proof 
of  the  sale  of  a  single  copy  within  6year8,  rebuts  the  defence.  Brunswitk, 
Dk.  of,  y.  Harmer,  14  Q.  B.  185.  The  same  period  applies  to  an  action  for 
words  actionable  only  by  reason  of  special  damage ;  Saunders  y.  Edtrard^^ 

1  Sid.  95 ;  but  in  the  case  of  words  actionable,  per  se,  or  by  reason  of  their 
haying  been  spoken  to  the  plaintiff  in  his  trade  or  business,  the  period  is 

2  years ;  S.C. ;  eyen  though  special  damage  is  alleged  in  the  stat-ement  of 
claim.  SeeTMrw^ry.  Norton,  Willes,  438;  G^cn/eW y.  Pter«on,  1  Do'wl.  406; 
decided  on  sect.  6. 

Evidence  thai  the  words  were  first  spoken  hy  another."]  It  is  no  defence  to  an 
action  for  slander,  for  the  defendant  to  show  that  he  heard  it  from  another 
person,  whom  he  named  at  the  time,  or  that  he  heard  it  as  a  rumour,  without 
showing  that  the  defendant  belieyed  it  to  be  true,  and  that  he  spoke  the 
words  on  a  justifiable  occasion  (as  to  which  vide  ante,  pp.  869  et  sfsq.) ; 
M'Pkersonr.  Daniels,  10  B.  &  0.  263 ;  Watkiny.  Hall,  L.  R.,  3  Q,  B.  396; 
otherwise  this  eyidence  is  admissible,  if  at  all,  only  where  the  defendant,  at 
the  time  of  speaking  the  words,  gaye  the  name  of  the  person  from  whom  he 
heard  the  slaiider,  when  it  may  perhaps  be  used  in  mitigation  of  damages. 
Bennett  y.  Bennett,  6  C.  &  P.  588,  per  Alderson,  B. ;  see  also  Be  Cre^pigny 
y.  Wdlesley,  5  Bing.  392 ;  and  Tidman  y.  Ainslie,  10  Exch.  63. 

Evidence  in  mitigation  of  damages.]  By  Bules,  1883,  O.  xxi.,  r.  4, — '*  No 
denial  or  defence  shall  be  necessary  as  to  damages  or  their  amount :  but 
they  shall  be  deemed  to  be  put  in  issue  in  aU  cases,  unless  expreaefy 
admitted."  Hence  any  legal  eyidence  may  be  giyen  in  mitigation  d 
damages,  although  its  meet  has  not  been  reused  by  the  defence.    Bnt  l^ 
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0.  xzzYi.,  r.  37,  "  In  actions  for  libel  or  slander,  in  which  the  defendant 
does  not,  by  his  defence,  assert  the  truth  of  the  statement  complained  of, 
the  defendant  shall  not  be  entitled,  on  the  trial,  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  circumstances  under  which 
the  libel  or  slander  was  published,  or  as  to  the  character  of  the  plaintifp, 
without  the  leave  of  the  judge,  unless,  7  days  at  least  before  the  trial,  he 
fornishes  particulars  to  uie  plaintiff  of  the  matters  as  to  which  he  intends 
to  give  evidence."  The  following  cases  decided  prior  to  the  above  rules  are 
dM  as  illustrating  what  evidence  is  admissible  in  mitigation  of  damages : — 
It  was  formerly  neld,  that  where  the  defendant  pleaded  the  general  issue 
without  a  justification,  he  might  prove  that  the  plaintiff  had  been  generally 
suspected  of  the  offence  imputed  to  him  by  the  defendant.    Leicester,  EL  of, 

v.  WaUer,  2  Oamp.  251 ;  v.  Moor,  1  M.  &  S.  284.     But  Abbott,  C.  J., 

refused  to  admit  proof  ol  rumours  in  Waithman  v.  Weaver,  D.  &  Ry.,  N.  P. 

10;  11  Price,  257,  n.;  and  it  was  afterwards  decided  that  general  evidence 

of  the  plaintiff's  bad  character  was  not  admissible  in  action  for  a  libel. 

Jones  T,  Stevens,  11  Price,  235.    Such  evidence  was,  however,  admitted  by 

Ld.  Tenterden  in  Mawhy  v.  Barber,  mentioned  in  2  Starkie,  Evid.  2nd  ed. 

p.  470,  n.  (z),  and  by  lid.  Denman,  C  J.,  after  consulting  Parke,  B.,  at 

lork  Spring  Assizes,  1836,  in  a  case  of  Moore  v.  Ostler,  where  the  defendant 

was  allowed  to  give  such  general  evidence,  but  not  to  go  into  particulars ; 

and  by  the  Q.  B.  in  Duncomhe  v.  Daniel,  cited  7  Dowl.  472.      So,  in 

Richards  v.  Richards,  2  M.  &  Bob.  657,  where  the  slander  imputed  to  the 

plaintiff  that  he  had  been  notoriously  guilty  of  an  offence,  CrcssweU,  J., 

after  conferring  with  Wightman,  J,,  admitted  proof  of  rumours,  current  in 

the  plaintiff's  neighbourhood  before  the  uttering  of  the  words,  in  mitigation 

under  the  generalissue.   The  defendant  cannot,  however,  ask  as  to  rumours 

after  the  slander  complained  of,  as  these  rumours  may  have  been  occasioned 

by  the  slander.     Thompson  v.  Nye,^  16  Q.  B.  175;  20  L.  J.,  Q.  B.  85.     In 

Bell  V.  Parke,  11  Ir.  C.  L.  B.  413,  in  an  action  by  an  officer  for  slander,  in 

charging  him  with  stealing  a  watch,  the  statement  of  em  officer  of  the  same 

regiment,  that  he  had  heard  rumours  that  the  plaintiff  had  committed  the 

particular  offence  imputed  to  him  by  the  slander,  was  rejected :  as  it  was 

said  by  the  court,  that  the  cases  show  that  evidence  of  reputation,  as  to  the 

plaintiff  being  guilty  of  some  vicious  or  criminal  habit,  can  alone  be  admitted 

to  disprove  ms£ce  on  the  part  of  the  defendant,  but  that  he  cannot  rely 

upoii  rumours  charging  the  plaintiff  with  some  particular  offence.    The 

defendant  nis^  in  mitigation  rely  on  the  plaintifrs  conduct  in  provoking 

the  libel.     Kelly  v.  Sherlock,  L.  B.,  1  Q.  B..686.    The  above  cases  were 

reviewed  in  Scott  v.  Sampson,  8  Q.  B.  D.  491,  in  which  case  a  justification 

was  pleaded,  and  it  was  there  held  that  evidence  of  rumours  before  the 

pabbcataon  of  the  libel,  that  the  plaintiff  had  done  what  was  charged  in  it, 

or  of  facts  showing  the  misconduct  of  the  plaintiff  were  not  admissible, 

though  general  reputation  would  have  been  admissible. 

As  to  liow  far  evidence  is  admissible  that  the  words  complained  of  were 
first  used  by  another,  vide  supra. 

Thougb  Uie  defendant  could  not  show  in  justification  that  the  libel  is  a 
eorrect  report  of  a  preliminarvor  ex  parte  proceeding,  yet  he  might,  under 
the  general  issue,  give  in.  evidence  the  correctness  of  the  report,  m  mitiga- 
tion of  damages.  East  y.  Chapman,  M.  &  M.  46 ;  Charltony,  Watton,  6 C. 
ft  P.  385.  So,  where  the  defendant  published  an  imperfect  account  of  a 
trial,  which  was  libellous,  he  was  allowed  in  mitigation,  under  the  general 
issue,  to  show  that  he  had  copied  the  statement  irom  another  newspaper, 
bat  not  that  it  had  appeared  m  other  newspapers,  which  he  did  not  appear 
io  have  followed.  Saunders  v.  MiUs,  6  Bing.  213.  This  last  case  was  said 
hy  Ld.  Denman  in  Talhutt  v.  Cla/rk,  2  M.  &  Bob.  312,  to  have  been  quee- 
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tioned,  and  lie  refused  to  allow  the  defendant,  the  editor  of  a  newspaM,  t» 
diow  that  the  libel  had  been  taken  from  a  letter  written  and  fldgned  Dytie 
newspaper  correspondent.  Aooordingly  in  Creevy  y.  Oarr,  7  (3.  &  P.  64, 
Qumey,  B.,  after  conferring  with  six  other  ludges,  sitting  in  the  Ex.  Ch., 
rejected  evidence  to  the  effect  that  the  Hbel  had  appeared  in  a  newspaper, 
against  which  the  plaintiff  had  proceeded  and  reooyered  damagea,  Dot 
(mowed  the  defendant  to  show  tnat  he  had  taken  his  report  from  that 
newspaper. 

By  Ld.  Campbell's  Act  (6  ft  7  Yict.  c.  96\  s.  1,  the  defendant  may  (after 
notice  in  writing  given  at  the  time  of  deliyering  the  defence)  ahow,  in 
mitigation,  that  he  made  or  offered  an  apology  berore  action  bronght,  or  as 
soon  after  aa  he  had  an  opportunity,  in  case  the  action  was  commenced 
before  he  had  an  opportumty.  Sect.  2  permitted,  in  the  case  of  HbeLs  in. 
newspapers  and  other  periodical  publications,  a  special  defence  that  the 
libel  was  inserted  without  actual  malice,  or  gross  negligence,  the  pubHcatioii 
of  a  full  apology,  and  payment  of  money  into  court.  See  Chadwiek  y.  Hera- 
path,  3  0.  B.  885 ;  (TBrien  y.  Clement,  15  M.  &  W.  435.  So  much  of  thii 
section  as  allowed  payment  into  court  was  repealed  by  42  ft  43  Vict  c  59 
and  46  ft  47  Yict.  c.  49,  s.  4,  and  payment  into  court  is  now  made  nndar 
Bules,  1883,  O.  zzii.,  r.  1,  ante,  p.  75,  which  will  operate  as  an  admiflsiaii 
of  liability.  The  apology  must  be  not  only  sufficient  in  it  terms,  but  also 
inserted  in  a  sufficiently  conspicuous  part  of  the  papjer,  and  in  suitable  type : 
if  on  issue  joined  the  jury  find  the  apology  to  be  in  any  of  these  reefpeola 
insufficient,  there  must  be  a  verdict  lor  tne  plaintiff.  La/one  t.  Smith,  I 
H.  ft  N.  735 ;  28  L.  J.,  Ex.  33 ;  Bisk  Allah  Bey  v.  Johnstone,  18  L.  T.,  N. 
S.  650.  In  such  a  case,  where  the  defence  is  negatived  by  the  jniyf 
damages  should  be  assessed  irrespectively  of  the  money  paid  into  court. 
See  La/one  v.  Smith,  4  H.  &  N.  158 ;  Jones  v.  Mackie,  L.  E.,  8  Ex.  1,  and 
Bules  O.  xxii.,  r.  6  {c\. 

The  Law  of  Libel  Amendment  Act,  1888  (51  ft  52  Yict  c.  64),  &  6,  pro- 
vides that,  * '  At  the  trial  of  an  action  for  a  libel  contained  in  an^r  new^per 
the  defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of 
damages  that  the  plaintiff  has  already  recovered  (or  has  brought  actkna 
for)  damages  or  heis  received  or  agreed  to  receive  compensation  in  respeet 
of  a  libel  or  libels  to  the  same  purport  or  effect  as  the  libel  for  which  sodi 
action  has  been  brought."  By  sect.  1,  ''newspaper"  has,  in  the  constmo- 
tion  of  this  Act,  the  same  meaning  as  in  44  ft  45  Yict.  c.  60,  a.  1,  oiife, 
p.  861. 
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This  is  not  strictly  an  action  or  defamation,  but  an  action  for  special 
damage  to  the  plaintiff  by  a  false  and  malicious  statement  affecting  his  litie 
to  property.  Mdlachy  v.  Soper,  3  N.  C.  37 1 .  It  is  immaterial  whether  tiie 
words  DO  written  or  spoken.  S.  0.  To  support  it,  the  statement  must  be 
false ;  Pater  y.  Baker,  3C.  B.  831,  868,  per  Maule,  J. ;  and^fiou^y. Bauk, 
1  M.  ft  S.  405,  is  not  law ;  and  must  be  made  maliciously ;  Brook  v.  Bavd, 
4  Exch.  521 ;  and  the  damage  must  have  arisen  from  the  words  so  uttered. 
S.  C. ;  Dicks  v.  Bro<^,  15  Ch.  D.  22,  G.  A.  If  the  defendant,  being  in- 
terested and  not  a  mere  straneer,  make  the  statement,  though  untrue,  6oiid 
fide  and  on  reasonable  grounds,  he  is  not  liable.  Pitt  v.  Donovan,  1  M.  ft 
8.  639;  Watson  Y.  Beynolds,  M.  ft  M.  1 ;  WrenY.  WeOd,  jgogt,  p.  881; 
Steward  v.  Young,  h.  K.,  5  0.  P.  122.  The  actual  words  ufiioid  must  beset 
out  in  the  claim,  it  is  not  sufficient  merely  to  state  their  effect  Outsole 
v.  Mathers,  1  M.  ft  W.  495.    This  action  is  not  an  action  on  t^e  case  for 
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words  within  21  Jac.  1,  c.  16,  s.  3,  and  the  period  of  limitation  is  therefore 
0  and  not  2  years.     See  Lata  v.  Harwood,  Cro.  Car.  141. 

Where  the  plaintiff  sued  the  defendant  for  falsely  and  maliciously  writing 
to  manufactorers,  and  warning  them  against  using  the  plaintiffs  machine, 
on  the  ground  that  it  was  an  infringement  of  the  defendant's  patent ;  it 
vas  held  that  **the  action  could  not  lie,  unless  the  plaintiff  affirmatively 
]noved  that  the  defendant's  claim  was  not  a  bond  fide  claim,  in  support  of  a 
right  which,  with  or  without  cause,  he  fancied  he  had,  but  a  mold  fide  and 
malicious  attempt  to  injure  the  plaintiff,  by  asserting  a  claim  of  right,  against 
his  own  knowledge  that  it  was  without  any  f ounoation.     Wren  y.  Weild, 
L.  R,  4  a  B.  730,  737 ;  acc&rd,  Hal»ey  v.  Brotherhood,  16  Ch.  D.  614 ;  19 
Ch.  D.  386,  0.  A.    In  such  case,  where  it  was  shown  that  the  defendant 
had  a  subsisting  patent,  the  plaintiff  could  not  adduce  evidence  at  the  trial, 
to  show  that  the  patent  was  void,  by  reason  of  want  of  novelty.     Wren  v. 
Weild,  supra.    Now  by  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
46  &  47  Vict.  c.  57,  s.  32,  **  Where  any  person  claiming  to  be  the  patentee 
of  an  invention,  by  circulars,  advertisements,  or  otherwise,  threatens  any 
other  person  witii  any  legal  proceedings  or  liability  in  respect  of  any  alleged 
manufacture,  use,  sale,  or  purchase  of  the  invention,  any  person  or  persons 
agjgrieved  thereby,  may  bring  an  action  against  him,  and  may  obtain  an 
injunction  against  the  continuance  of  such  threats,  and  may  recover  such 
damage  (if  any)  as  may  have  been  sustained  thereby,  if  the  alleged  manu- 
facture, use,  sale,  or  purchase  to  which  the  threats  related,  was  not  in  fact 
an  infringement  of  any  legal  rights  of  the  person  making  such  threats : 
Prorided  that  this  section  shall  not  apply,  if  the  person  making  such 
throats,  with  due  diligence,  commences  and  prosecutes  an  action  for  in- 
frin^ment  of  his  patent."     A  threat  by  private  letter  is  within  this 
aechon.    DHffield,  &c.  Cake  Co.  y.  Waterloo  Mills,  &c.  Co.,  31  Ch.  D.  638. 
So  is  a  solicitor's  letter  before  action.     Combined  Weighing,  &c.  Co.  v.  Auto- 
matic Weighing,  &c.  Co.,  42  Ch.  D.  665.    In  an  action  under  this  section  the 
plaintiff  must  show  that  there  has  been  no  inf ring^ement  by  him ;  Barney 
V.  United  Telephone  Co.,  28  Ch.  D.  394 ;  he  mav  impeach  the  validity  of 
the  defendant's  patent.     Kurtz  v.  8pen/x,  36  Ch.  D.  770 ;    Challender  v. 
Eoyh,  Id.,  426,  C.  A.    An  action,  to  satisfy  the  proviso,  may  be  brought 
against  any  of  the  persons  threatened.     S.  C.    The  time  within  which  it 
must  be  brought  has  reference  to  the  date  of  the  threats ;  S.  C. ;  having 
regard  to  all  the  circumstances.    Colley  v.  Hart,  44  Ch.  D.  179.     The  action 
need  not  be  successful,  the  plaintiff  may  discontinue  it  on  finding  there 
has  been  no  infringement.    S.  C.    It  m^  have  been  commenced  before 
the  threats  action.     Barrett  v.  Day,  43  dh.  D.  436.     An  action  for  in- 
fringement against  a  person  who  has  not  been  threatened  is  not  within  the 
proviso.    Combined  Weighing,  Jkc.  Co,  v.  Automatic  Weighing,  Ac.  Co.,  supra. 
Analc^ous  to  the  action  for  slander  of  title,  is  an  action  on  the  case,  for 
publishing,  without  lawful  occasion,  an  untrue  statement  disparaging  a 
man's  goods,  and  thereby  causing  him  snedal  damage.   W.  Counties  Manure 
Co.  V.  Lawes  Chemical  Manure  Co.,  L.  B.,  9  Ex.  218,  distinguishing  Younp 
T.  Macrae,  3  B.  &  S.  264 ;  32  L.  J.,  Q.  B.  6,  where  a  statement  that  oil 
sold  br  the  plaintiff  was  inferior  to  that  sold  by  the  defendant,  and  causine 
special  damage,  was  held  not  actionable  on  the  ground  that  its  f  alsehooa 
was  not  expressly  alleged ;  Wightman,  J.,  observing  that  the  plaintiff's  oil 
might  be  good,  thou^  inferior  to  that  supplied  by  the  defendant.    See 
Evans  y.  Harlow,  6  Q.  B.  624,  cited  ante,  p.  858.     A  false  and  malicious 
statement  made  by  the  defendant  relating  to  the  plaintiff's  business,  the 
natural  consequence  of  which  was  to  injure  his  trade,  and  prevent  persons 
resorting  to  the  plaintiff's  place  of  business,  and  has  produced  that  effect. 
is  actionable.    Riding  y .  Smith,  1  Ex.  D.  9 1 .    Special  damage  may  be  proved 
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I17  general  eridence  of  the  f  aUin^  off  of  the  buamess.  S.  C.  See  also  Evam 
V.  Sixmea,  1  H.  &  N.  251;  26  f.  J.,  Ex.  31 ;  and  J3tf/morcv.  Smt^A,  35CL 
D.  449,  C.  A. 

InjunctionJ]  An  injunction  may  be  ^;ranted  to  restrain  the  publicatian 
of  etatements,  likely  to  injure  the  plaintiff's  trade,  when  they  have  been 
proved  to  be  false,  and  the  defendant  intends  to  repeat  tiiem.  See  SaUeif 
V.  Brotherhood,  supra ;  Thorletfs  Cattle  Food  Co.  v.  Massam^  14  Ch.  D.  Tfi3, 
0.  A.,  cited  ante,  p.  867 ;  Saxhy  v.  Eatierhrodk,  3  0.  P.  D.  339;  and  46  &47 
Vict,  c.  67,  8.  32,  supra. 

Costs.']  It  seems  that  this  action  is  not  within  the  ezceptiona  in  51  fto2 
Yict.  c.  43,  8.  56,  cited  an^,  p.  294,  and  that  therefore  a  phuntiff  recovering 
not  more  than  10^  is  deprived  of  his  costs  by  sect.  116,  cited  ante,  p.  294, 
imless  he  obtain  an  order  for  them. 
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The  distinction  between  an  action  for  malicious  prosecution  and  for  false 
imprisonment  is  pointed;Out  in  Austin  v.  Bowling,  L.  B.,  5  C.  P.  534, 540, 
and  other  cases  cited  ^'^,  p.  919. 

In  an  action  for  malicious  prosecution  the  plaintiff  may,  by  proper  de- 
fences, be  put  to  the  proof  of — 1,  the  prosecution  of  the  plaintiff ;  2,  its 
determination ;  3,  that  the  defendant  was  the  prosecutor ;  4,  his  malice  and 
want  of  probable  cause ;  and  5,  the  damages  sustained. 

Evidence  of  prosecution.']  The  fact  of  the  prosecution,  where  instituted 
in  the  superior  courts  or  quarter  sessions,  is  usually  proved  b^  the  produc- 
tion of  the  record,  or  of  an  examined  copy ;  B.  N.  P.  13 ;  which  is  admis- 
sible in  evidence,  without  inquiry  into  the  mode  by  which  the  plaintiff 
became  possessed  of  it.  Per  Ld.  Tenterden,  C.  J.,  Caddy  v.  Barlow^  1 M.  & 
Ev.  277 ;  LegaU  v.  Tollervey,  14  East,  302.  The  Act  14  &  15  Vict.  c.  99, 8- 13, 
allows  proof  to  be  ^von  of  the  record  by  means  of  a  certified  copy.  See  ante, 
p.  101.  In  an  action  for  malicious  prosecution  by  indicting  tne  plaintiff,  it 
IS  not  sufficient  to  produce  the  original  bill  of  indictment  (unless  it  was 
ignored),  a  record  snould  be  made  up  and  regularly  proved.  See  ante,  p. 
108.  Some  proof  of  the  identity  of  the  plaintiff  and  the  party  prosecuted 
should  be  given. 

The  Bules,  1883,  O.  xxviii.  r.  1  {ante,  p.  286),  have  made  a  variance  in 
the  charge  made,  and  that  stated  in  the  claim,  of  comparatively  small  im- 
portance. Where  the  statement  of  claim  stated  a  malicious  charge  of 
having  feloniously  stolen  certain  articles,  and  the  proof  was,  that  tiie  de- 
fendant laid  an  information,  in  which  he  deposed  that  the  articles  had 
been  stolen,  and  that  he  suspected  and  believed  that  they  had  been  stolen 
by  the  plaintiff,  it  was  held  no  variance.  Davis  v.  Noake,  6  M.  &  S.  29. 
See  Byne  v.  Moore,  5  Taunt.  187.  An  allegation  that  the  defendant, 
maliciously  and  without  probable  cause,  preferred  an  indictment,  is  proved, 
if  some  of  the  charges  in  the  indictment  were  malicious,  and  without  pro- 
bable cause.     Reed  v.  Taylor,  4  Taunt.  617. 

If  the  proceeding  were  by  preferring  a  charge  before  a  magistrate,  the 
magistrate's  clerk  Siould  be  served  with  a  suh^amd  duces  tecum  to  produce 
the  proceeding.  When  the  information  was  laid  by  the  defendant,  nis  oath 
and  handwriting  should  be  proved,  as  also  the  issuing  of  the  warrant  to 
-the  constable,  &c.    The  warrant  must  also  be  produced  and  proTod,  and 
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evidence  must  be  given  of  the  apprehensioii  and  detention  of  the  plaintiff 
under  it  2  Stark.  £v.,  Srd  ed.  679;  and  see  Freeman  y.  Arkdl,  2  B.  &  C. 
495.  If  the  action  be  for  maliciousLy  procuring  the  plaintiff  to  be  arrested 
upon  a  warrant  on  a  charge  of  felony,  and  it  does  not  appear  that  any 
information  has  been  taken,  evidence  may  be  given  of  the  warrant  without 
preying  any  information.  Newsam  v.  Carr,  2  Stark.  69.  See  also  Clarke 
v.  Fogtan,  6  C.  &  P.  423. 

Evidence  of  determination  of  prosecution,']  It  must  appear  that  the  pro- 
secntion  is  determined  in  the  plaintiff's  favour,  where  from  their  nature  the 
proceedings  are  capable  of  such  a  termination.  Arundell  v.  Tregono,  Yelv. 
116 ;  B.  N.  P.  13 ;  BoscUt,  MaUhews,  L.  B.,  2  C.  P.  684 ;  and  see  Caatrique 
V.  Behrens,  3  E.  &  E.  709,  721 ;  30  L.  J.,  Q.  B.  163, 168.  But  this  rule  does 
not  apply  when,  as  in  the  case  of  exhibiting  articles  of  peace  against  the 
nlaintiff,  the  proceedings  are  ex  jxir^,  and  must  of  necessity  terminate  un- 
favonrably  to  the  plaintiff.  Steward  v.  Gromett,  7  C.  B.,  W.  S.  191 ;  29  L. 
J.,  C.  P.  i70.  The  return  of  no  hill  by  the  grand  jury,  or  the  verdict  of 
a^^uittal,  will  be  evidence  of  this  fact.  An  action  ues,  though  the  plain- 
tiff was  acquitted  on  a  mere  defect  in  the  indictment.  Wicks  v.  Fentham, 
4  T.  R.  247 ;  Fippet  v.  Heamy  6  B.  &  A.  634.  If  the  plaintiff  were  sum- 
marily convicted,  the  action  is  not  maintainable,  even  though  there  was 
no  appeal  from  the  conviction.    BasebS  v.  Matthews,  supra. 

Eindence  that  the  defendant  was  prosecutor,"]    The  proper  evidence  to 
establish  this  fact  is,  that  the  defendant  employed  a  solicitor  or  agent  to 
conduct  the  prosecution;  that  he  gave  instructions  concerning  it;  paid 
the  expenses;  procured  the  attendance  of  witnesses,  or  was  otherwise  active 
in  forwarding  the  prosecution.     2  Stark.  Ev.,  3rd  ed.  678.    Proof  of  the 
information  of  the  defendant  taken  by  the  magistrate  is  sufficient  for  this 
pnipose.    2  Phill.  Ev.  161.    Or  of  the  recognizance  to  prosecute  entered  into 
Dy tne  defendant,  though  this  is  by  no  means  conclusive,  as  the  recognizances 
are  often  hurriedly  filled  up.     Eagar  v.  Dyott,  6  C.  &  P.  4.     The  in<k>rsement 
of  the  defendant's  name  on  the  bill,  is  evidence  that  he  was  sworn  as 
witness,  but  not  of  his  being  prosecutor.     B.  N.  P.  14.     One  of  the  grand 
jury  before  whom  the  bill  was  preferred  may  be  called  to  prove  that  the 
defendant  was  the  prosecutor;  Sykes  v.  Dunbar,  2  Selw.  N.  P.,  13th  ed. 
101 5 ;  but  this  has  been  questioned.     Stark.  Slander,  3rd  ed.  475,  c.    Where 
tiie  proceeding  was  before  a  magistrate,  he  may  be  ccdled  to  prove  it.     Free- 
man  v.  Ark^lL  2  B.  &  C.  494.    Where  the  defendant's  son,  aged  17,  had 
caused  the  plaintiff  to  be  taken  before  a  magistrate,  by  whom  he  was  re- 
manded, and  the  defendant  upon  hearing  of  tae  matter,  said  that  as  his  son 
had  begun  it  he  would  not  mterfere,  mis  was  held  to  be  no  evidence  of 
authority  or  subsequent  ratification  by  the  father.   Moon  v.  1  owers,  8  0.  B. , 
K.  S.  611.     And  where  a  summons  was  issued  by  the  servant  of  the 
plaintiffs  without  their  knowledge,  and  they  were  merely  informed  of  it, 
and  attended  the  hearing,  it  must  be  proved  that  the  prosecution  was  pro- 
ceeded with  by  them,  without  reasonable  or  probable  cause.     Weston  v. 
Beeman,  27  L.  J.,  Ex.  57. 

Evidence  of  malice,]  It  is  essential  that  the  plaintiff  should  give  some 
evidence  of  the  defendant's  malice,  whore  it  is  denied.  Porter  v.  Weston, 
5N.  C.  715.  Personal  enmity  is  evidence  of  malice,  but  any  indirect 
motive  is  erufficient.  Proof  of  an  acquittal  for  want  of  prosecution  is  not 
even  prima  facie  evidence  of  malice.  Purcell  v.  Macnamara,  9  East,  361. 
If  the  plaintiff  prove  want  of  probable  cause,  malice  may  be  inferred. 
Burletf  V.  Bethune,  5  Taunt.  583 ;  Heath  v.  Heape,  26  L.  J.,  M.  0.  49,  Ex. 
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•  JBut  for  this  purpose,  the  want  of  probable  cause  must  be  proved  to  the 
satiBfaction  of  the  jury.  Hides  v.  Faulhier,  8  Q.  B.  D.  167,  175,  per  cur.; 
accord.  Quartz  Hill  Gold  Mining  Co,  v.  Eyre^  11  Q.  B.  D.  687,  per  Brett 
M.  E.  And  the  want  of  probable  cause  is  not  conclusiTe  evidence  of  malic«. 
Mitchell  v.  JejJcins,  5  B.  &  Ad.  588.  Where  an  a£;ent  of  the  defendant,  in 
his  absence  and  without  his  knowledge,  summoned  the  plaintiff  on  a  charge 
of  felony,  which  was  dismissed,  the  defendant  being  present  at  the  hearing 
only,  the  want  of  probable  cause  was  held  to  be  no  evidence  of  malice 
against  him.  Weston  v.  Beeman^  ante,  p.  883.  Proof  that  the  defendant 
published  an  advertisement  of  the  finding  of  the  indictment,  with  other 
scandalous  matter,  is  evidence  of  malice.  Chambers  v.  Robinson^  Str.  691. 
See  Caddy  v.  Barlow,  1  M.  &  By.  275 ;  Haddrick  v.  Heslop,  12  Q.  B.  267. 
The  question  of  malice  must  in  terms  be  left  to  the  jury.  Payne  v.  Bevmu, 
9  W.  E.  693,  E.  T.  1861,  Q.  B. 

Whether  a  corporation  can  be  guilty  of  malice,  so  as  to  be  liable  to  tiiis 
action,  cannot  be  considered  as  settled.  In  Edwards  v.  Midland  By.  Co,, 
6  Q.  B.  D.  287,  where  the  earlier  cases  are  collected,  it  was  held  that  &e 
action  would  lie.  SectiSf  Ahrath  v.  N,  E.  By,  Co,,  11  Ap.  Ca.  247,  250,  per 
Ld.  Bramwell.    See  also  S.  C,  11  Q.  B.  D.  446,  n. 

Evidence  of  want  of  reasonable  and  probable  causp, — Question^  how  dder^ 
minted,"]  The  onus  of  proving  the  want  of  reasonable  and  probable  caoae, 
and  of  proving  the  existence  of  such  facts  as  are  evidence  oi  such  ^want,  li« 
on  the  plaintiff.  Abrath  v.  N,  E.  By,  Co.,  11 Q.  B.  D.  440,  C.  A. ;  11  Aju 
Ca.  247,  D.  P. ;  Walker  v.  S.  E,  By,  Co,,  L.  E.,  5  C.  P.  640,  644.  Where 
the  prosecution  was  before  a  magistrate,  this  proof  is  frequently  givini,  by 
putting  the  depositions  taken  beiore  him,  in  evidence.    S.  G. 

Where  there  are  no  facts,  nor  any  inference  from  factsin  dispute,  *  'reafion* 
able  and  probable  cause  "  was  always  held  to  be  a  question  to  be  determined 
by  the  judge  alone.     Pantmi  v.  Williams,  2  Q.  B.  169, 192,  Ex.  Ch. ;  MickOi 
V.  Williams^  11 M.  &  W.  205.    Where,  however,  the  question  of  reasonable 
and  probable  cause  depends  on  numerous  and  complicated  facts,  and  uAx- 
ences  to  be  derived  £rom  them,  there  is  much  confusion  in  the  eariier 
cases,  as  to  the  I'espective  provinces  of  j  udge  and  j  ury.     It  is  now,  however, 
settled  that  the  question  must  be  decided  by  the  judge  in  this  caae  also;  il 
is  his  duty  to  inform  the  jury,  if  they  find  the  facts  proved,  and  the  infer^ 
ences  to  be  warranted  by  such  facts,  that  the  same  do,  or  do  not  amount,  ta 
reasonable  and  probable  cause,  so  as  thereby  to  leave  the  question  of  ^et 
to  the  jury,  and  the  abstract  question  of  law  to  the  judge.     Paia/o»T. 
Williams,  supra;  Lister  v.  Ferryman,  L.  E.,  4  H.  L.  521.     In  a  case  in 
which  the  defendant  had  preferred  an  indictment  for  an  assault,  committod 
in  removing  him  from  the  plaintiff's  house,  the  judge  told  the  jurr,  that  ii 
the  def endajit  knew  he  was  in  the  wrong  when  he  preferred  the  iiMuctmexit 
then  there  was  no  probable  cause :  held,  that  this  must  be  taken  to  haw 
meant,  was  the  assault  committed  under  circumstances,  that  no  reaeom&bls 
man  could  have  supposed  that  it  was  excessive  ?  and  that  therefore  tiw 
direction  was  substantially  correct.     Hinton  v.  Heather,  14  M.  dk  W-  131. 
It  is  the  practice  for  the  judges  at  Nisi  Prius  to  give  hypothetical  directiaiks 
to  the  jury,  or  to  submit  to  them  certain  facts,  and  then  upon  receiving 
their  finding  upon  them,  to  decide  as  to  reasonable  and  probable  cause.    As, 
however,  as  has  been  before  stated,  the  decision  of  questions  of  disputed 
fact,  the  motive  and  malice  of  the  defendant,  his  knowledge  of  thoee  facte, 
and  belief  in  the  plaintiff's  guilt,  and  in  the  existence  of  probable  cause,  ax« 
all  questions  for  the -jury.     See  Turner  y.  Ambler,  10  Q.  B.  252;  HietiipY. 
CAap?7uzn,23L.J.,Q.B.49,Ex.Ch.;  I)ouglasY,Corbett,6'E,&B. 511;  Skro»- 
bery  v.  Osmaston,  87  L.  T.,  N.  S.  792,  G.  P. ;  Hicks  y,  Faulkner,  post,  p.  88&. 
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Where  there  is  a  defence  stating  certain  facts,  as  constituting  reasonable 
and  probable  cause,  it  is  sufficient  to  proye  so  much  of  the  defence  as,  in 
ihe  opinion  of  the  judge,  constitutes  reasonable  and  probable  cause.  Hailes 
y.  Marks,  7  H.  &  N.  56;  30  L.  J.,  Ex.  389. 

No  definite  rule  can  be  laid  down  as  to  what  amounts  to  reasonable  and 
probable  cause ;  the  judge  must  determine  the  question  on  the  facts  of  each 
case.    Lister  Y.  Perryman,  infra.     **  In  order  to  justify  a  defendant  there 
miist  be  a  reasonable  cause — such  as  would  operate  on  the  mind  of  a 
discreet  man;   there  must  also  be   a  probable  cause  —  such  as  would 
operate  on  the  mind  of  a  reasonable  man ;  at  all  events  such  as  would 
operate  on  the  mind  of  the  party  making  the  charge ;  otherwise  there  is 
no  probable  cause  for  him."    Broad  v.  ZTam,  5  N.  C.  725,  per  Tindal,  C.  J. ; 
Lister  v.  Perryman,  infra ;  Shrosbery  v.  Osmastoyiy  ante,  p.  884.     If  a  man 
set  bona  fide,  upon  the  honest  belief  of  the  truth  of  statements  made  to  him 
by  others,  whom  he  believes  to  be  credible  persons,  he  is  justified  in  acting 
upon  such  statements,  if  he  believe  there  is  reasonable  and  probable 
canse  for  so  doing.     Choi  field  v.  Cornfwd,  4  F.  &  F.  1008,  cor.  Cockbum, 
0.  J.    See  also  Abroili  v.  N.  E,  By.  Co.,  and  Walker  y.  S.  E.  Ry.  Co.,  antey 
p.  884.   So,  where  the  defendant,  acting  on  the  faith  of  information  given 
to  him  by  his  own  coachman,  the  most  material  part  of  which  was  d-i rived 
from  R,  ^ve  the  plaintifP  into  custody,  without  making  any  i)ersonal 
inquiry  of  K. ;  it  was  held  that  the  mere  absence  of  such  inquiry,  did  not 
ahow  the  absence  of  reasonable  and  probable  causo.      Lister  v.  Perry- 
man,  L.  E.,  4  H.  L.  521.     And  if  a  man's  recollection  be  ordinarily 
trustworthy,  he  is  justified  in  honestly  acting  on  it,  although  ho  is  mis- 
taken in  the  particular  instance,  in  which  he  so  acts.     Hicks  v.  Faulkner, 
8  Q.  B.  D.  167. 

Proof  of  the  strongest  malice  is  no  evidence  of  want  of  probable  cause,  if 

it  be  proved  that  the  defendant  was  coo^zant  of  circumstances  which  led 

to  a  legal  and  reasonable  suspicion  tnat  the  plaintiff  was  guilty  of  an 

offence  against  the  law,  and  upon  which  he  might  have  acted.    Johnstone  v. 

Sutton,  1  T.  R.  545,  Ex.  Ch. ;  Turner  v.  Turner,  Gow,  20.     But,  if  it  can 

clearly  be  proved  that  the  defendant,  under  such  circumstances,  did  not 

believe  that  he  had  a  legal  right  to  prosecute,  this  is  evidence  of  want  of 

reasonable  cause.     Turner  v.  Ambler,  10  Q.  B.  252.     Therefore  in  Delegal 

F.  Highley^  3  N.  C.  950,  the  defendant  was  required  to  show  that,  at  the  time 

of  the  prosecution,  he  knew  of  the  facts  upon  which  he  relied  as  a  defence. 

And  the  belief  or  disbelief  of  the  defendant,  is  a  question  for  the  jury; 

Taylor  y.  Willans,  2  B.  &  Ad.  857,  where  also  it  is  said  that  slight  evidence 

of  the  defendenfs  knowledge  of  the  insufficiency  of  his  charge,  is  all  that  is 

required,  as  it  is  difficult  to  prove  a  negative.    Abandoning  me  prosecution 

is  not,  of  itself,  sufficient  evidence  of  want  of  probable  cause.     InJedon  v. 

Berry,  1  Camp.  203,  n.    Nor,  neglecting  to  prefer  an  indictment  after  a 

charge  laid.      Wallis  v.  Alpine,  Id.  204,  n. ;   Willans  v.  Taylor,  6  Bing.  183. 

So,  proof  that  the  bill  was  thrown  out  by  the  gi-and  jury  has  been  held  no 

evidenoe  of  the  want  of  probable  cause ;  Byne  v.  Moore,  5  Taunt.  187 ;  but 

in  NichoUon  v.  CoahiUy  4  B.  &  0.  23,  it  was  said  obiter  by  the  court,  that 

evidence  of  the  bill  having  been  thrown  out  by  the  grand  jury  is  sufficient 

to  warrant  an  inference  of  the  absence  of  probable  cause ;  at  least  where 

the  fads  are  wholly  within  the  defendant  s  knowledc^e.    Where  the  de- 

Eendant  charged  the  plaintiff  with  felony,  the  taking  being  under  a  claim 

of  lien,  and  defendant,  after  the  apprehension  of  the  plaintiff,  admitted  to 

kim,  "  that  he  knew  that  he  (plaintiff)  did  not  intend  to  steal  the  article 

iaken,"  it  Yfrns  held  evidence  of  want  of  probable  cause.    Huntley  v.  Simson, 

2  H.  &  N.  600;  27  L.  J.,  Ex.  134 ;  and  see  Venafra  v.  Johmon,  10  Bing. 

ni ;  Musgrove  v.  NewaU,  1  M.  &  W.  582. 
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If  the  defendant  have  laid  all  the  facts  of  the  case  fully  and  fairly  'before 
counsel,  and  acted  bond  fide  upon  the  opinion  eiven  (however  erroneous  it 
may  be),  it  will  be  OTidence  to  proye  probaole  cause.     Per  Bailey,  J., 
Bavmga  y.  MachintoBh,  2  B.  &  0.  697 ;  Hewlett  y.  Crutchley,  5  Taunt.  277 ; 
Abrath  y.  N.  E.  Ry.  Co,,  11  Q.  B.  D.  440,  G.  A.     It  has  been  said  that 
where  the  facts  lie  in  tiie  knowled^  of  the  defendant  himself,  he  must 
show  probable  cause,  though  the  indictment  was  foiind  by  the  grand  jury; 
otherwise  the  plaintiff  shaU  recoyer  without  preying  express  malice.    Par- 
rcU  y.  Fishtvicky  B.  N.  P.  14.      But,  this  position  is  not  supported  by 
another  report  in  the  same  case,  9  East,  362,  n.,  from  which  it  appears  tbat 
tiie  plaintiff  haying  been  acquitted  upon  the  indictment,  Ld.  Mansfield 
said,  *'  it  was  not  necessary  to  proye  express  malice,  for  if  it  ajmeared  thai 
there  was  no  probable  cause,  that  was  sufficient  to  pi'oye  an  implied  malioe, 
whidi  was  all  that  was  necessary  to  be  proyed  to  support  this  action ;  for 
in  this  case  all  the  facts  lay  in  the  defendant's  own  knowledge,  and  if  these 
was  the  least  foundation  for  the  prosecution,  it  was  in  his  ^wer  and  incum- 
bent on  him  to  proye  it."    It  seems  therefore  from  this  last  report  that 
some  eyidence  of  want  of  probable  cause  had  been  giyen,  from  which,  malice 
was  inferred,  and  that  the  question  was,  whether  it  was  incumbent  upon 
the  plaintiff  to  go  further.   Where  the  defendant  was  the  only  witness  upon 
the  indictment,  Ld.  Kenyon  held  that  the  proof  of  malice  lay  upon  the 
plaintiff.     Sykes  y.  Dunbar,  1  Camp.  202,  n.     But,  it  would  seem  that  by 
the  word  malice  in  this  case,  absence  of  belief  on  the  part  of  the  defendant, 
that  he  had  acted  legally  was  meant. 

Where  the  defendant  presented  two  bills  for  perjury  against  the  plaintiff, 
but  did  not  himself  appear  before  the  grand  jury,  and  the  oills  were  ig;noTed; 
he  then  presented  a  third  bill,  and  upon  his  own  testimony  it  wajs  found. 
The  prosecution  was  kept  suspended  by  the  defendant  for  three  yoais, 
till  the  plaintiff  took  the  record  down  to  trial,  when  the  defendant  declined 
to  appear  as  a  witness,  although  in  court  and  called;  the  plaintiff  was 
acquitted.  It  was  held  that  ihis  was  primd  facie  eyidence  of  want  of 
probable  cause.     Willam  y.  Taylor,  6  Bing.  187 ;  Ex.  Gh.,  2  B.  &  Ad.  845. 

Proof  of  circumstances  attending  a  felony,  which  might  haye  justi- 
fied the  defendant  in  making  inquiries  concerning  the  plaintiff,  do  not 
amount  to  eyidence  of  reasonable  and  probable  cause.  Buest  y.  Gibbom^ 
30  L.  J.,  Ex.  75.  And  where  it  appeared  that  the  plaintiff  refused 
to  giye  up  a  forged  note,  which  he  had  taken  in  the  course  of  busineBft, 
to  the  defendant,  a  bank  inspector;  and  the  defendant,  in  the  absence 
of  all  circumstances  of  suspicion,  charged  the  plaintiff  before  a  magistrate 
with  feloniously  haying  the  note  in  his  possession :  this  was  held  to  be 
eyidence  of  want  of  probable  cause.    Brooks  y.  Warwick,  3  Stark.  3^. 

Where  an  action  is  for  a  malicious  indictment  for  perjury,  in  which  then 
are  seyeral  assignments  of  perjury,  the  plaintiff  is  entitled  to  reoover,  if  be 
show  that  as  to  one  of  them  tnere  was  no  probable  cause.  R»  t.  J^rotmr, 
cited  1  T.  B.  533;  Belisser  y.  Totvne,  1  Q.  B.  333.  Where  the  plaintifPa 
counsel  offers  no  eyidence  as  to  the  want  of  probable  cause,  for  one  of  tiie 
seyeral  assignments  of  perjury  in  the  indictinent,  it  is  not  competent  for 
the  defendant  to  show  probable  cause  as  to  that.  Ellis  v.  Abrckham^ 
8  Q.  B.  709. 

The  obseryations  of  the  judge  on  the  trial  of  the  indictment,  teendin^  to 
cast  censure  on  the  mode  in  which  the  prosecution  had  been  conducted, 
were  admitted  for  the  plaintiff  by  Littledale,  J.,  in  WameY.  Terry ^  Winton 
Sum.  Ass.  1836,  on  the  same  prmciple  on  whidi  the  hesitation  of  the  jnxy 
had  been  held  by  Lord  Kenyon  to  be  eyidence  by  the  defendant  of  prohalde 
cause  (see  post,  p.  887,  Smith  y.  Macdonald,  3  Esp.  7);  but  in  JSurkcry. 
Angell,  2  M.  &  Bob.  371,  Ld.  Denman,  C.  J.,  refused  to  admit  such  piooC. 
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and  mWeUUtr  v.  Zachariah,  16  L.  T.,  N.  S.  432,  Mellor,  J.,  refused 
to  adinit  evidence  of  what  a  magistrate  said  in  dismissing  the  charee 
against  the  plaintiff,  on  the  ground  that,  although  it  was  said  in  the 
defendant's  presence,  the  defendant  had  no  opportunity  of  replying  to  it. 
And  upon  this  ground  it  would  seem  that  such  evidence  is  not  admissible 
in  either  case.  At  most,  it  only  shows  the  opinion  of  the  judge  or  jury  (or 
some  of  the  jury)  on  the  evidence  at  the  trial  of  the  indictment;  the  evidence 
in  the  action  may  be  very  different. 

As  to  reasonable  cause  for  issuing  a  search  warrant  for  a  woman  under 
48  &  49  Vict.  c.  69,  s.  10,  see  Hope  v.  Evered,  infra, 

Damoffes.']  The  jury  may  eive  damages  for  the  loss  of  reputation,  the 
imprisonment,  if  any  has  taken  place,  and  the  expenses  incurred  by  the 
plamtiff  in  making  his  defence.  B.  N.  P.  1 3.  Loss  of  a  chance  of  engage- 
ment in  a  situation,  by  reason  of  the  imprisonment,  is  too  remote  to  be 
recovered  as  damages.  Hoeyy.  Felton,  11 C.  B.,  N.  S.  143 ;  31 L.  J.,  C.  P. 
105.  In  the  case  of  an  indictment  of  several  persons  for  a  conspiracy, 
where  all  rely  on  the  same  matter  of  defence,  any  one  may  be  haole  for 
and  pay,  and  subsequently  recover,  all  the  costs ;  but  if  different  grounds 
of  defence  are  relied  on,  the  same  nde  does  not  apply.  Rowlands  v.  Samuel, 
11  Q.  B.  39.    See  further  as  to  the  amount  of  oama&es,  poet,  p.  892. 

A  remand  is  the  act  of  a  magistrate,  and  it  seems  uiat  it  may  be  sued  for 
in  this  form  of  action.    See  Lock  y.  Aahton,  12  Q.  B.  871. 

Defence, 

In  order  to  show  probable  cause  for  the  prosecution,  the  defendant  has 
beoi  allowed  to  prove  that  the  jury  deliberated  long  on  the  trial  of  the 
indictment.  Smith  v.  Macdonaldy  3  Esp.  7 ;  sed  vide  ante^  p.  886.  Ld. 
Kenyon  ruled  that  the  defendant  might  give  evidence  of  the  plaintiff's  bad 
chamcter ;  Rodriguez  v.  Tadmire,  2  £sp.  721 ;  but  in  later  cases  such  evi- 
dence has  been  refused,  on  the  ground  that  it  affords  no  proof  of  probable 
cause  to  justify  the  defendant.  Neweam  v.  Carr,  2  Stark.  70 ;  Cornwall  y. 
Biehardaon,  By.  &  M.  305 ;  see  also  Downing  v.  Butcher,  2  M.  &  Bob.  374. 
The  defendant  cannot  give  evidence  of  matters  collateral  to  the  subject  of 
the  action,  with  a  view  of  showing  what  was  passing  in  his  mind  at  the 
time  of  doing  the  act  complained  of.  Wetzlar  v.  Zachariah,  supra.  It 
is  no  answer  that  the  defendant  was  boimd  over  to  prosecute,  if  the  jury 
think  that  he  maliciously  caused  himself  to  be  so  bound,  by  making  an  un- 
founded charge.  Dubois  v.  Keats,  1 1  Ad.  &  E.  329.  Where  the  defendant 
fiilsely  swore  a  fact  at  a  trial,  and  the  plaintiff  on  swearing  the  contrary  was 
committed  by  the  judge  for  penury,  and  the  defendant  bound  over  to  pro- 
secute ;  the  defendant  prosecuted,  and  repeated  his  false  evidence  to  the 
nand  jury,  he  was  held  liable  to  an  action  for  malicious  prosecution. 
FiUjohn  T.  Mackinder,  9  C.  B.,  N.  S.  506 ;  30  L.  J.,  C.  P.  257,  Ex.  Ch. 

l&e  statutory  defences  given  by  the  Larceny  Act  (24  &  25  Yict.  c.  96), 
8. 113,  for  things  *'done  in  pursuance  of  the  Act,"  do  not  apply  to  a  private 

rBon  prosecuting  for  an  offence  against  that  Act.    Mercer  v.  Oooch,  15 
T.,  N.  S.  219,  M.  T.  1866,  Ex.      See  further,  post.  Part  III.,  sub  tit. 
Actions  against  ojficers. 

Where  a  magistrate  has  issued  a  search  warrant  under  48  &  49  Yict. 
c  09,  B.  10,  to  search  for  a  woman  who  is,  it  is  suspected,  detained  for 
inunoral  purposes,  his  decision  that  there  is  reasonable  cause  for  such 
eospicion  is  a  protection  to  a  person  who  boTid  fide  applied  for  such  warrant. 
Hope  T.  Evered,  17  Q.  B.  D.  338.  So  where  the  warrant  was  also  to  arrest 
a  person  alleged  to  be  unlawfully  detaining  her.  Lea  v.  Charrington,  23 
Q»  B.  D.  45 ;  a£Brm.  in  C.  A.  Id,  272,  on  me  ground  that  there  was  no 
eyideince  of  want  of  reasonable  and  probable  cause. 
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ACTION  FOE  MALICIOUS  ARREST  AND  ABUSE  OF 

CIVIL  PROCESS. 

After  the  passmg  of  the  Act  abolishing  arrest  for  debt  on  mesne  process 
(1  &  2  Yict.  c.  1 10),  actions  for  malicious  arrest  became  infrequent.  Now, 
by  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  Part  L,  imprisonment  for 
debt  on  both  mesne  and  nnal  process  is  practically  abolished.  The  pro- 
visions of  the  sections  of  this  Act  relating  thereto  are  shortly  as  follows : — 

Sect.  4  provides  that  no  person  shall  be  arrested  or  mipiisoned  for 
making  default  in  payment  of  a  sum  of  money,  with  certain  exceptions 
therein  mentioned,  m  which  case  the  imprisonment  shall  not  exceed  one 
year. 

By  sect.  5,  a  person  making  default  in  payment  of  any  debt  or  instal- 
ment of  any  debt,  due  from  him  in  pursuance  of  any  order  or  judgment, 
may  be  committed  to  prison  for  any  time  not  exceeding  six  weeks,  or  till 
the  debt  is  paid,  provided  he  be  shown  to  have  had  the  means  of  pay- 
ment since  the  order  or  judgment,  and  has  refused  or  neglected  to  pay 
the  same. 

Sect.  6  enacts  that,  *' After  the  commencement  of  this  Act  -&  person  sliall 
not  be  arrested  upon  mesne  process  in  any  action. 

"Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  superior 
courts  of  law  at  Westminster,  in  which,  if  brought  before  the  commence- 
ment of  this  Act,  the  defendant  would  have  been  liable  to  arrest,  proTes  at 
anytime  before  final  judgment  by  evidence  on  oath,  to  the  satisfaction  of  a 
jud^  of  one  of  those  courts,  that  the  plaintiff  has  good  cause  of  action 
a^inst  the  defendant  to  the  amount  of  fifty  pounds  or  upwards,  and  that 
there  is  probable  cause  for  believing  that  the  defendant  is  about  to  quit 
England,  unless  he  be  apprehended,  and  that  the  absence  of  the  defendiant 
from  England  will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action,  such  judge  may,  in  the  prescribed  manner,  order  such  defendant 
to  be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months,  unless 
and  until  he  has  sooner  given  the  prescribed  security,  not  exceeding  the 
amount  claimed  in  the  action,  that  he  will  not  go  out  of  England  without 
the  leave  of  the  court. 

**  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  penalty, 
other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be  necessary  to 
prove  that  the  absence  of  the  defendant  from  England  will  materially  pre- 
judice  the  plaintiff  in  the  prosecution  of  his  action,  and  the  security  given 
(instead  of  being  that  the  defendant  will  not  go  out  of  England)  shall  be  to 
the  effect,  that  any  sum  recovered  against  the  defendant  in  the  action  shall 
be  paid,  or  that  the  defendant  shall  be  rendered  to  prison." 

By  sect.  10,  general  rules  and  orders  may  be  made  for  the  purpose  of 
carrying  into  effect  this  part  of  the  Act,  and  rules  so  made  are  termed  **  pre- 
scribed. The  Rules,  1883,  O.  xlii.,  r.  25,  and  O.  bdx.  have  been  made 
thereunder. 

The  jurisdiction  of  the  Hi^  Court  under  sect.  5  is  now,  by  the  Bank- 
ruptcy Act,  1883,  s.  103,  and  Bankruptcy  Rules,  1883,  r.  265,  vested  in  the 
bankruptcy  registrars. 

An  order  may  be  made  under  sect.  6  when  the  plaintiff  has  any  cause  of 
action  to  the  extent  of  oOZ. ;  but,  in  other  than  penal  actions,  only  where 
the  plaintiff  requires  the  presence  of  the  defendant  for  the  purpoefie  of 
evidence :  see  Torkehire  Engine  Co.  v.  Wrijght,  21 W.  R.  15,  T.  T.  1872,  Ex.  ; 
and,  on  final  judgment,  the  defendant  is  entitled  to  be  released.  S.  O.  ; 
Ilitme  V.  Bruyff,  L.  R.,  8  Ex.  214.  The  section  does  not  interfere  with 
it:6ue  of  the  writ  of  ne  ex^at  r^gno,    Sohey  v.  Sohey^  L.  R.,  15  Eq.  200. 
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to  an  action  for  the  improper  issue  thereof,  see  Lws  y.  PatterKm,  7  Gh.  D. 
866. 

An  action  may  still  be  maintained  for  falsely  or  fraudulently,  and  mali- 
ciously, and  without  reasonable  or  probable  cause  making  or  procuring 
an  amdayit  under  sect.  6  {ante,  p.  888),  and  thereby  obtaming  a  judge's 
order  for  the  plaintiff's  arrest.  See  Daniels  v.  Fielding,  16  M.  &  W.  200. 
An  action  may  also  be  maintained  when  it  appears  that  proceedings  have 
been  taken  against  the  plaintiff,  in  order  to  effect  some  object  not  within 
the  scope  of  the  process.    See  Grainger  v.  Hill,  4  N.  0.  212. 

An  action  cannot  be  maintained  for  an  arrest,  made  maliciously  and  with- 
out reasonable  cause,  upon  a  ca.  sa,  issued  on  a  subsisting  unsatisfied  judg- 
ment.    Huffer  T.  Allen,  L.  E.,  2  Ex.  15. 

Under  the  old  Bankruptcy  Acts,  under  which  the  proceedings  were  ex 
parte,  an  action  was  maintainable  for  falsely  and  maliciously,  and  without 
reasonable  and  probable  cause  procuring  a  man  to  be  made  a  bankrupt ; 
Farley  Y.  Banks,  4  E.  &  B.  493;  24  L.  J.,  Q.  B.  244 ;  even  although  the 
affidavit  on  which  the  adjudication  was  granted  did  not  allege  an  act  of 
bankruptcy,  and  the  adjudication  was  therefore  erroneous.  Id,  And  it 
seems,  notwithstanding  the  doubts  expressed  by  Martin,  B.,  in  Johnsons. 
Emerson,  L.  B.,  6  Ex.  379,  that  such  action  will  lie  in  respect  of  a  receiving 
order,  made  under  the  Bankruptcy  Act,  1883,  although  the  proceedings  are 
not  ex  parte.  See  Quartz  Hill,  dkc.  Gold  Mining  Co,  v.  Eyre,  11  Q.  B.  D. 
684,  693,  per  C.  A. 

So  an  action  will  He,  for  falsely  and  maliciously,  and  without  reasonable 
and  probable  cause,  presenting  a  petition  under  the  Companies  Acts,  1862, 
1867,  to  wind  up  a  trading  company.  S.  C.  In  such  case,  special  damage 
need  not  be  proved,  as  the  presentation  of  the  petition,  from  its  nature,  is 
likely  to  injure  the  credit  of  the  company.     S.  0. 

It  has  been  said  that  the  bringing  of  an  action  maliciously,  and  without 
reasonable  and  probable  cause  by  A.,  a^nst  B.,  whereby  B.  sustains  legal 
damage,  ^ves  B.  a  right  of  action  against  A.  See  judgment  in  Wren  v. 
Weild,  L.  E.,  4  Q.  B.  730,  736,  and  cases  therein  cited,  and  CotterellY,  Jones, 
11  C.  B.  713;  21  L.  J.,  0.  P.  2.  The  liability  to  pay  extra  costs  is  not 
however  legal  damage.  S.  C. ;  Quartz  Hill,  &c.  Gold  Mining  Co,  v.  Eyre, 
11  Q.  B.  D.  674,  682, 689,  per  C.  A.  In  this  case  the  court  intimated  that 
the  action  would  not  lie,  because  no  legal  damage  could  ensue. 

In  an  action  for  malicious  arrest  the  plaintiff  may  have  to  prove  the  affi- 
davit for  the  judge's  order  to  arrest;  its  falsehood;  the  order  for  the 
arreert ;  the  arrest  under  it ;  the  rescission  of  the  order,  or  the  determina- 
tion of  the  suit ;  the  defendant's  malice  and  want  of  reasonable  or  probable 
cause ;  and  the  damage. 

The  following  cases  were  all  decided  before  the  Debtors  Act,  1869,  ante, 
p.88S,  came  into  force,  but,  as  they  may  be  usefully  referred  to  in  cases 
arising  under  the  new  practice,  they  have  been  retained. 

T^tf  affidavit  to  hold  to  bail,  or  to  obtain  the  order  for  arrest,"]  The  plaintiff 
sliould  be  prepared  to  prove  the  affidavit  to  obtain  the  order  for  arrest. 
Cro€*h  V.  Bowling,  3  Doug.  75;  B.  N.  P.  75;  Casbumy.  Reid,  2  B.  Moore,  60. 
Ab  to  this  proof,  see  ante,  p.  114. 

The  judges  order  for  the  arrest,"]    As  to  proof  of  this,  see  ante,  p.  111. 

The  falsehood  of  the  affidavit,  orfratid  in  obtaining  the  order,]  This  is  now 
an  essential  part  of  the  plaintiffs  proof.  See  Baniels  v.  Fielding,  16  M.  & 
W.  200,  206. 
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.  The  arre$i  under  the  order,  ]  To  prove  the  arrest  the  plaintifE  tnay  call  tha 
sheriffs  officer.  As  to  what  evidence  amounts  to  an  arrest,  vide  post,  pp. 
920,  921. 

In  one  case,  though  the  return  of  cepi  corpus  appeared  on  the  writ  of 
coptcM,  Ld.  Kenyon  ruled  that,  as  against  the  defendant,  there  was  no  evi- 
dence of  the  arrest  having  been  under  the  writ,  and  the  plaintiff,  not  being 
able  to  prove  the  warrant  was  non-suited.  Lloyd  v.  Harris,  Peake,  174. 
But  it  seems  that  the  sheriffs  return  was  primd/ade  evidence  of  the  fact 
therein  stated.  Gyfford  v.  Woodgate,  11  East,  297;  Rogers  v.  llscombe,  3 
Esp.  Dig.,  N.  P.  38,  vide  ante,  pp.  60  et  seq.  And  proof  of  the  warrant  was 
unnecessary  when  the  defendimt  had  admitted  that  the  arrest  took  place 
under  the  writ.    Petrie  v.  Lamant,  3  M.  &  Qr.  702. 

It  does  not  appear  that  the  sheriff,  under  the  present  process,  makes  any 
return  to  the  oraer  for  arrest. 

Bescission  ofthejvdg^s  order,  or  determination  of  the  suit.!  In  an  action 
fbr  malicious  arrest  it  is  necessary  to  allege  and  prove  that  the  original  pro- 
ceeding, which  formed  the  alleged  ground  of  the  action,  is  at  an  end ;  such 
allegation,  if  denied,  must  be  speciaUy  traversed.  Waikins  v.  Zee,  5  M.  &  W. 
270.  It  is  necessary  to  show  that  the  proceeding  complained  of,  terminated 
in  such  a  way  so  favourable  to  the  plamtiff,  as  to  give  him  a  right  of  action, 
and  the  proof  must  correspond  witn  the  allegation.  Combe  v.  Capron,  1 M. 
ft  Bob.  398.  Proof  of  a  rule  to  discontinue,  and  that  the  costs  had  been 
accordingly  taxed  andpaid,  was  sufficient  evidence  of  the  determination  ol 
the  suit.  Bristow  v.  Haywood,  4  Camp.  214 ;  Gadd  v.  Bennett,  5  Price,  540 ; 
Brandt  v.  Peacock,  1  B.  &  G.  649.  So,  a  rule  to  stay  proceedings,  and  to 
deliver  up  to  the  then  defendant  a  bill  of  exchange  upon  which  the  action 
was  brought.  Brook  v.  Carpenier,  3  Bing.  297.  But,  see  Kirky,  French,  1 
Esp.  80.  In  an  action  for  an  arrest  upon  a  plaint  in  the  Sheriff's  Court  at 
London,  evidence  was  given  that  the  usual  course  of  that  court,  upon  the 
abandonment  of  a  suit  by  the  plaintiff,  was  to  make  an  entry  in  the  minute- 
book  of ' '  withdrawn  " ;  it  was  held  that  proof  of  such  entiy  in  the  minute- 
book  was  sufficient  toprove  the  determination  of  the  suit.  Arunddlr, 
White,  14  East,  216.  Tne  termination  must  be  such  as  to  afford  prima  fade 
evidence  that  the  suit  was  without  foundation :  therefore,  where  it  appeared 
that  a  atet  processus  had  been  entered  by  contest,  the  plaintiff  was  nonsuited, 
for  the  defendant  might  perhaps  have  recovered  in  the  former  action  if  the 
plaintiff  had  not  stopped  it  by  consent.     WUkinsotiY.  Howd,  M.  &  M.  495. 

In  Partony.  HUl,  12  W.  B.  733,  E.  T.  1864,  a  B.,  where  the  declaration 
alleged  that  the  defendant  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause,  swore  an  affidavit  that  the  pUintiff  was  indebted  to 
him,  and  procured  his  goods,  &c.,  to  be  attached  in  the  Major's  Court,  it 
was  held  to  be  necessary  to  show  that  the  suit  had  terminated  in  the 
plaintiff's  favour.  But  an  action  for  abuse  of  process,  in  order  to  extozi 
money  from  the  plaintiff,  as  where  the  defendant  issued  several  writs  againat; 
the  plaintiff  in  respect  of  the  same  cause  of  action,  is  not  in  the  nature  of  an 
action  for  malicious  arrest,  so  as  to  make  it  necessary  to  aver  or  prove  a 
determination  of  the  suit,  or  the  want  of  probable  cause.  Grainger  v.  HiU^ 
4 N.  C.  212 ;  Heywoody.  Collinge,  9  Ad.  &  E.  268.  See  Stewardy,  Oromett^ 
1  C.  B.,  N.  S.  191 ;  29  L.  J.,  C.  170,  cited  anU,f.  883.  Where  it  appeared 
the  judgment  creditor  had  maliciously  indorsed  a  ca,  sa,,  with  directioiisto 
levy  more  than  was  due,  and  that  the  plaintiff  before  his  arrest  had  tendered 
the  true  amount  of  his  debt,  it  was  held  that  the  plaintiff  need  not  show 
that  he  had  procured  his  discharge  from  custody  before  bringing  the  action. 
OUding  v.  Eyre,  10  0.  B.,  N.  S.  592 ;  31 L.  J.,  0.  P.  174.  £i  an  action  for 
maliciously  procuring  the  plaintiff's  bankruptcy,  it  is  necessary  to  aver. 
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and,  if  trayeraed,  prore,  that  the  adjudication  was  set  aside  before  the 
oommencement  of  the  action.  Pooley  y.  Metropolitan  Bank,  10  Ap.  Ca. 
210,  D.  P.,  following  Whitworth  y.  HaU,  2  B.  &  Ad.  695.  So  now  it  must 
be  proyed  that  the  receiying  order  has  been  set  aside. 

Evidence  ofrnalice  and  want  ofprobahle  cause,'^    It  lies  upon  the  plain- 
tiff in  this  action,  as  in  the  action  for  a  malicious  prosecution,  to  proye 
both  malice  and  the  want  of  probable  cause.     Watkina  y.  Xee,  supra ; 
Hounsfidd  y.  Drury,  11  Ad.  &  E.  98.    As  in  an  action  for  malicious  prose- 
cution, the  want  of  probable  cause  is  eyidence  of  malice,  and  whether  the 
facts  amount  to  want  of  probable  cause  is  generally  a  question  for  the  j  udge. 
See  the  cases  ante^yp.  884  et  seq,;  tuidOwbonsY,  Alison,  3  C.  B.  181.    Proof 
tiiat  the  suit  was  discontinued  was  held  by  Ld.  Ellenborough  not  to  be  eyi- 
dence of  want  of  probable  cause ;  Bristow  y.  Haywood,  1  Stark.  60 :  but  in 
a  later  case,  where  the  plaintiff  had  arrested  the  defendant  on  an  afBldayit 
of  debt  for  money  paid  to  his  use,  but  did  not  declare  until  ruled  to  do  so, 
and  a  few  days  aiterwards  discontinued  the  action  and  paid  the  costs,  this 
was  held  to  be  eyidence  to  go  to  the  jury,  of  malice  and  the  want  of  probable 
cause.      NichoUon  y.  CoghiU,  4  B.  &  C.  21 ;    Webb  y.  HiU,  M.  &  M.  253. 
That  the  defendant  suffered  himself  to  be  non-prossed  in  the  former  suit 
was  held  not  to  be  eyidence  to  support  this  action.      Sinclair  y.  Eldred,  4 
Taunt.  7.     Howeyer,  in  a  preyious  case  of  Hamilton  y.  Reddell,  coram  Pratt, 
C.  J.,  Bearcroft's  MSS.  22,  not  cited  in  Sinclair  y.  Eldred,  supra,  it  was 
Tuled  that  the  defendant's  suffering  the  former  action  to  be  non-prossed  wa« 
sufficient  jTn'ma /acte  eyidence  of  malice;  and  per  Pratt,  C.  J.,  "The  de- 
fendanfsneyer  proceeding,  andsufferin^a  non-pros,  is,  inmy  opinion,  j^rimd 
facie  eyidence  oi  malice.    I  hold  most  clearly  that  tiie  affidayit,  arrest,  bail, 
and  non-pros,  make  up  sufficient  primS  facie  eyidence  to  call  for  a  defence." 
Where  there  were  mutual  dealings  between  the  plaintiff  and  the  defendant, 
and  items  were  known  to  be  due  on  both  sides  of  the  accoxmt,  an  arrest  for 
the  amount  of  one  side  only,  without  deducting  what  was  due  on  the  other, 
was  malicious  and  without  probable  cause.    Austin  y.  Debnam,  3B.  &  C.  139, 
overruling  Browne,  Pigeon,  2  Camp.  594.    Taking  a  less  sum  out  of  court 
and  not  proceeding  in  the  suit,  was  not  enough  m  itself  to  show  want  of 
probable  cause  of  action  for  a  larger  sum.     Jackson  y.  Burleigh,  3  Esp.  34. 
The  plaintiff  hearing,  while  at  a  port  in  Northumberland,  that  the  defendant, 
who  was  in  London,  intended  to  arrest  him,  paid  the  debt  to  the  defendant's 
agent,  and  took  a  receipt ;  more  than  a  month  afterwards  the  plaintiff  was 
airested  in  London  by  tne  defendant's  attorney,  upon  a  writ  grounded  upon 
the  original  affidayit  of  debt ;  it  was  held  that  these  facts  afforded  no  eyi- 
dence of  malice.     Gibson  y.  Chaters,  2  B.  &  P.  129.    A.  by  mistake  sued 
oat  a  bailable  writ  against  B.,  and  the  officer  told  B.  of  it,  but  did  not  take 
bim  into  actual  custody ;  on  the  mistake  being  discoyered,  B.  was  told  that 
be  need  gjiye  himself  no  further  trouble  in  the  matter,  but  he  afterwards 
put  in  bail  and  incurred  an  expense  of  142. ;  it  was  held  that  no  action  lay, 
there  being  no  arrest,  nor  any  inconyenienoe,  except  what  he  hadyoluntarily 
incurred.    Bitten  y.  Bwrridge,  3  Camp.  139.     So,  where  the  plaintiff  was 
actoally  arrested  on  a  bill  which  purported  to  be,  but  was  not  in  fact, 
aocepted  by  him,  it  was  ruled  that  no  action  lay ;  the  defendant  haying 
acted  through  mistake  and  without  malice.     Spencer  y.  Jacobs  M.  &  M.  180. 
Where  the  plaintiff  was  arrested  on  a  judge's  order,  made  on  an  affidayit, 
wilicsh  stated  that  the  deponent,  the  defendsucit's  agent,  had  read  and  belieyed 
the  truth  of  an  affidayit  made  by  C.  in  a  former  action,  on  which  an  order 
had  been  made  to  hold  the  plaintiff  to  bail  in  that  action ;  it  was  held  that 
there  was  reasonable  and  probable  cause  for  the  arrest,  and  that  there 
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was  no  dnly  on  the  defendants  to  make  inquiry  as  to  the  truth  of  C'l 
affidavit.     Qihson  v.  Veasey,  15  L.  T.,  N.  S.  686,  H.  T.  1867,  Ex. 

The  question  was  formerly  whether  the  original  pUintifE  had  a  probable 
cause  of  action  for  the  amount  for  which  he  held  the  party  to  bail,  and  not 
whether  he  had  a  probable  cause  of  action  in  the  particular  form  of  action 
brought;  thus,  when  A.  had  a  good  cause  of  action  for  a  sum  of  l,la(M. 
against  B.  &  0.  separately,  but  not  jointly,  and  he  sued  B.  &  C.  jointly,  and 
arrested  B.  in  that  action  for  the  amount,  it  was  held  that  an  action  for  a 
malicious  arrest  would  not  on  that  account  lie  at  the  suit  of  B.  WhaUt^^^, 
Pepper,  7  C.  &  P.  506.  In  an  action  for  not  accepting  the  debt  and  costs 
from  a  party  in  custody  under  a  ca,  ea,,  the  refusal  of  the  plaintiff  in  the 
first  action  to  sign  a  discharge  to  the  sheriff  on  tender  of  the  debt  and  oosts, 
is  primd  facie  evidence  of  malice.     Crozer  v.  Pilling,  4  B.  &  G.  26. 

As  to  malice  and  want  of  reasonable  and  probable  cause,  in  presenting  a 
petition  to  wind  up  a  trading  company  under  the  Companies  Acts,  1862, 
1867,  see  Quartz  Hill,  &c.  Gold  Mining  Co,  v.  Eyre,  11  Q.  B.  D.  674,  C.  A. 
The  questions  for  the  jury  are,  whether  the  defendant  bond  fide  belieTedin 
the  state  of  facts  he  alleged,  and  whether  he  made  reasonable  and  proper 
inquiry  before  adopting  that  belief.  S.  0.,  50  L.  T.  274,  H.  S.  1884,  Q. 
B.I). 

DaTnages,"]  In  an  action  for  malicious  arrest  the  G.  P.  decided  that  the 
plaintiff  was  not  entitled  to  recover  more,  on  account  of  costs  and  expenses, 
than  the  taxed  costs  which  he  had  incurred.  Sinclair  y.  Eldred,  4  Taunt 
7 ;  and  see  Rogers  v.  Ilscombe,  2  Esp.  Dig.  N.  P.  38 ;  Jenkins  v.  Biddulpk, 
4  Bing.  160;  accord,  Webber  v.  Nicholas,  Ky.  &  M.  419,  cor.  Best,  C.  J. 
But  lid.  Ellenborough  held  that  he  might  recover  the  amount  of  costs  as 
between  attorney  and  client.  Sandback  v.  Thmias,  1  Stark.  306 ;  accord. 
Gould  V.  Barrait,  2  M.  &  Rob.  171,  cor,  Ld.  Abinger.  See  Jones  v.  Byht, 
Sugd.  V.  &  P.,  14th  ed.  813;  Hodges  y,  Lichfield,  El.  of,,  1  N.  C.  492 ;  Graot 
V.  Morgan,  2  N.  G.  534 ;  and  the  opinions  expressed  by  the  oourt  inZ^d. 
Drax  V.  Filliter,  11  M.  &  W.  80,  and  Howard  v.  Lovegrove,  L.  B.,  6  Ex.  43. 

Statute  of  Limitations,']  By  21  Jac.  1,  c.  21,  s.  3,  the  action  must  be 
brought  within  6  years  of  the  cause  of  action.  In  an  action  for  malicioufilT 
opposing  the  plaintiff's  discharge  as  an  insolvent  on  a  false  affidavit,  and 
causing  nis  imprisonment,  the  Statute  of  Limitations  ran  from  the  time  of 
opposition,  though  the  imprisonment  ordered  by  the  judge  continued  to 
within  6  years.     VioUU  v.  Sympson,  8  E.>  B.  344 ;  27  L.  J.,  Q.  B,  138. 


AGTION  FOR  WRONGFUL  DISTRESS. 

.  The  coses  on  this  subject  have,  for  convenience  of  reference,  been 
collected  under  the  three  heads  of  Excessive,  Irregular,  and  lU^al 
Distress. 

Attionfor  Excessive  Distress, 

The  action  for  an  excessive  distress  is  founded  on  the  Statute  of  Marl- 
borough (52  Hen.  3),  c.  4,  which  enacts  that  **  distresses  shall  be  reasonaUo 
and  not  too  great ;  and  he  that  taketh  great  and  unreasonable  distresses 
shall  be  grievously  amerced  for  the  excess  of  such  distresses."  An  action 
for  trespass  or  for  conversion  will  not  lie  where  rent  is  in  fact  due,  1 1  Geo.  2» 
c.  19,  s.  19 ;  diodpost,  p.  897.    The  statement  of  claim  states  the  tenancy 
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of  the  defendant  at  a  oertain  rent ;  tlie  rent  claimed  to  be  due ;  the  taking 
a  distress  of  goods  of  much  greater  yalue  than  the  rent  in  arrear,  and  charges 
of  the  distress ;  and  the  damages. 

The  simple  fact  of  making  a  distress,  accompanied  by  an  untrue  claim  of 
more  rent  than  is  due,  and  selling  the  goods  under  such  daim,  is  not 
actionable,  unless  some  special  damage  be  proved,  or  unless  it  be  shown 
that  a  larger  quantity  of  goods  has  been  sold  than  was  sufficient  to  satisfy 
the  rent  actually  in  arrear ;  Tancred  y.  Leyland,  16  Q.  B.  669 ;  even  though 
the  distress  is  alleged  to  have  been  made  *'  maliciously,"  for  an  act  which 
does  not  amount  to  a  legal  injury  cannot  be  actionable  because  it  is  done 
with  bad  intent.  Stevenson  y.  Newnham,  13  C.  B.  286 ;  22  L.  J.,  C.  P.  110, 
Ex.  Ch.  These  cases  oyerrule  Taylor  y.  Henniker,  12  Ad.  &  B.  488 ;  and  in 
GlifnnY.  Thomas,  11  Exch.  870 ;  25  L.  J.,  Ex.  126,  where  it  appeared  that 
the  tenant,  after  the  seizure  of  goods  under  an  excessive  claim,  had  dis- 
charged it  without  previously  tendering  what  was  really  due,  it  was  held 
that  the  detention  if  bond  fide  was  lawful,  and  that  there  was  no  cause  of 
action ;  and  see  French  y.  Phillips,  1  H.  &  N.  564 ;  26  L.  J.,  Ex.  82 ;  Lucas 
V.  Tarleton,  3  H.  &  N.  116 ;  27 1.  J.,  Ex.  246.  Where,  however,  a  tender 
of  the  rent  due  had  been  made  before  impounding  the  distress,  the  court 
held  that  an  action  could  be  brought,  Crompton,  J.,  saying  that  the  case  of 
Olynn  v,  Thomas,  supra,  had  gone  quite  far  enough.  JLoring  v,  Warbtirton, 
E.  B.  &  E.  607 ;  28  L.  J.,  Q.  B.  31 ;  and  see  Crowder  v.  Self,  2  M.  &  Rob. 
190;  Chandler  v.  DoulUm,  post,  p.  895,  and  Fell  v.  Whittaker,  L.  R.,  7  Q.  B. 
120. 

By  3  &  4  Will.  4,  c.  27,  s.  42,  ante,  p.  685,  no  more  than  6  years'  arrears 
of  rent  or  interest  in  respect  of  any  sum  charged  on  or  payable  out  of  any 
land  or  rent,  shall  be  recoverable  by  distress,  whether  the  demise,  &c.,  be 
hy  deed  or  parol.     Vide  ante,  p.  687.    In  respect  of  any  holding,  to  whidi 
the  Agricultural  Holdings  (England)  Act,  1883, 46  &  47  Vict.  c.  61 ,  applies, 
as  to  which  vide  infra,  uie  right  of  distress  is  (sect.  44),  limited  to  rent, 
which  became  due  not  "  more  than  one  year  before  the  making  of  such 
distress,"  provided  that  where  by  the  course  of  dealing  between  3ie  land- 
lord and  tenant,  the  payment  of  the  rent  has  been  allowed  to  be  deferred, 
lor  one  or  two  quarters  after  the  due  date,  then  the  year  shall  run  from 
such  period,  and  not  from  the  legal  date  of  payment.    A  disiress  may  be 
made  for  rent  the  payment  of  which  has  been  so  deferred,  and  also  for 
rent,  legally  due,  although  the  usual  time  for  payment  thereof  has  not 
airived,  ana  the  amounts  together  exceed  a  year  s  rent.     Ex  pte.  Bull,  18 
Q.  B.  D.  642.    The  Act  appues  (sect.  61),  to  land  held  for  a  term  of  years, 
or  for  lives,  or  for  lives  and  years,  or  from  year  to  year ;  but  does  not  (sect.  54), 
"apply  to  a  holding  that  is  not  either  wholly  agricultural,  or  wholly 
pastoral,  or  in  part  agricultural,  and  as  to  the  residue  pastoral,  or  in  whole 
or  in  part  culnvated,  as  a  market  garden,  or  to  any  holding,  let  to  the 
tenant,  during  his  continuance  in  any  office,  appointment,  or  employment, 
held  under  the  landlord."    By  sect.  47,  where  compensation  aue  under 
the  Act,   or   any    custom,   or   contract,   has   been   ascertained  before 
distress,  the  tenant  may  set  off  the  amount  against  the  rent  due,  and  the 
distress  is  then  limited  to  the  balance. 

Evidence  of  the  tenancy  and  rent  due,"]  The  usual  allegation  in  the  state- 
ment of  claim  is  general,  that  the  plaintiff  held  and  enjoyed  certain  premises 
as  tenant  thereof  to  the  defendant,  which  must  be  proved  in  tne  usual 
manner ;  that  is,  by  production  and  proof  of  the  lease  or  its  counterpart,  or 
by  the  defendant's  receipts  for  rent,  of  notices  to  quit,  or  other  admissions 
by  him  of  the  terms ;  or  by  oral  evidence  of  the  contract  when  there  is 
none  in  writing.     These  preliminary  statements  are,  however,  usually 
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admitted  by  the  broker's  notice  of  distress  or  other  proceedings.  The 
tenancy  mniBt  be  proved  as  laid  ;  and  where  the  rent  was  stated  to  be  due 
to  A.,  and  it  appeared  that  the  distress  warrant  was  signed  by  A.,  as  only 
agent  to  B.^  the  real  lessor,  it  was  a  fatal  variance.  Ireland  v.  Johnson, 
1  N.  C.  162.  Such  variances  would  now  reculily  be  amended.  An  action 
for  an  excessive  distress  lies  at  the  suit  of  a  lodger,  against  the  landlord  of 
the  person  under  whom  he  occupies.    Fisher  v.  Algar,  2  C.  &  P.  374. 

Proof  of  the  distress,"]  The  plaintiff  must  prove  that  his  goods  were  dis- 
trained, but  it  is  not  necessary  to  prove  that  they  were  sold  or  taken  away ; 
the  seizure  as  a  distress  is  sufficient.  Baylis  v.  Usher,  4  Moo.  ft  P.  791 ; 
Sdls  V.  Hoare,  8  B.  Moore,  453.  Where  the  landlord's  agent  went  upon 
tiie  tenant's  premises,  walked  round  them,  gave  a  written  notice  that  he 
had  distrained  certain  goods  lyin^  there  for  arrears  of  rent,  and  then  went 
away  without  leaving  any  person  in  possession,  it  was  held  that  this  was  a 
sufficient  seizure  to  give  the  tenant  a  right  of  action  for  an  excessive  dis- 
tress ;  for  the  statute  11  Geo.  2,  c.  19,  s.  10,  post,  p.  897,  gives  the  landlord 
power  to  impound,  or  secure  on  the  premises,  goods  distrained  for  rent. 
Swann  v.  FalmotUh,  El,  of,  8  B.  &  G.  456.  Where  a  landlord  to  whom  rent 
is  in  arrear,  refuses  to  allow  goods  to  be  taken  away  from  the  demised  pre- 
mises, this  amounts  to  a  distress,  whether  he  actually  seizes  them  or  not. 
Wood  V.  Nunn,  5  Bing.  10 ;  Cramer  v.  Mott,  L.  E.,  5  Q.  B.  357.  So,  where 
the  broker  demanded,  and  tenant  paid  the  expenses  of  levy,  under  protest, 
and  before  any  seizure  or  inventory  made,  ffutchins  v.  Scott,  2  M.  &  W. 
809.    As  to  wnat  is  an  impounding,  see  post.  Action  of  replevin — Tender. 

The  plaintiff  need  not  show  a  legal  or  equitable  title  to  the  goods  seized, 
a  special  property  from  the  mere  enjoyment  of  them  will  support  the 
action.    FeU  v.  Whittaker,  L.  B.,  7  Q.  B.  120. 

The  fact  of  the  distress  may  be  proved  bv  calling  the  bailiff,  broker,  or 
other  person  who  made  the  distress,  who  will  also  prove  his  authority  from 
the  defendant.  If  this  evidence  cannot  be  procured,  the  plaintiff  should 
serve  the  defendant  with  notice  to  produce  the  warrant  of  distress,  and  give 
secondary  evidence  of  it,  or  should  connect  the  act  of  the  bailiff  with  the 
defendant  by  some  other  evidence. 

Proof  of  the  excess,"]  When  a  landlord  is  about  to  make  a  distress,  he  is 
not  bound  to  calculate  very  nicely  the  value  of  the  property  seized,  but  he 
must  take  care  that  some  proportion  is  kept  between  that,  and  the  sum  for 
which  he  is  entitled  to  take  it.  Per  Bailey,  J.,  Willoughby  v.  Backhouse,  2 
B,  &  C.  823 ;  Field  v.  Mitchell,  6  Esp.  71 .  A  landlord  is  hable  to  damages 
in  an  action  for  an  excessive  distress,  where  the  excess  consists  wholly  of 
seizing  growing  crops,  the  probable  produce  of  which  is  capable  of  being 
estimated  at  the  time  of  the  seizure ;  the  measure  of  damages  is  not,  how- 
ever, the  value  of  the  crops,  but  the  inconvenience  and  expense  which  the 
tenant  sustains  in  being  deprived  of  the  ownership,  and  control  of  them,  or 
to  which  he  is  put  in  procuring  sureties  to  a  larger  amount  than  he  would 
otherwise  have  been  on  replevying  the  crops.  Piggott  v.  Birtles,  1 M.  &  W. 
441.  See  Ridgway  v.  Stafford,  6  Exch.  404.  Where  the  defendant  dis- 
trained goods  worth  30Z.  or  40Z.  for  the  rent  of  lOZ.,  after  a  tender  of  the 
latter  sum,  the  plaintiff  was  held  entitled  to  waive  the  trespass  and  to  sue 
for  an  excessive  distress.  Branscome,  Ly,  v.  Bridges,  3  Stark.  171 ;  1  B.  & 
0. 145 .  In  order  to  establish  the  excess,  the  plaintiff  must  be  prepared  with 
proof  of  the  value  of  the  goods  seized.  In  an  action  for  an  excessive  dis- 
tress, the  counsel  for  the  plaintiff  proposed  to  ask  a  witness  what  he 
thought  might  have  been  obtained  for  the  goods  distrained,  from  an  in- 
coming tenant  in  the  same  line  of  business  as  the  plaintiff ;  but  jper  Parke, 
B.,  *^  To  determine  whether  the  distress  was  excessive,  you  must  ascertaiu 
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what  the  goods  seized  would  have  sold  for  at  a  broker's  sale."  Wells  v. 
Moody,  7  C.  &  P.  59.  But,  it  has  since  been  held  that  the  question  of 
excess  is  for  the  jury ;  Smith  y.  Ashforth,  29  L.  J.,  Ex.  259 ;  and  the  sale 
under  the  distress  cannot  be  made  the  test  of  value,  as,  if  so,  probably  no 
distress  could  be  deemed  excessive.  Id,  260,  per  Martin,  B.  in  this  case 
the  action  was  held  maintainable,  although  the  net  proceeds  of  the  sale  did 
not  amount  to  the  rent  due ;  there  being  strong  eviaence,  that  the  value  of 
the  goods  seized  was  ten  times  the  amount. 

DaTnages.']  In  Cfrace  v.  Morgan,  2  N.  0.  534,  it  was  held  that  the  plain*- 
tiff  coiQd  not  recover  in  this  action  the  costs  as  between  attorney  and  client, 
of  a  replevin  suit  (in  respect  of  the  same  distress)  of  which  he  had  received 
the  taxed  costs.  See,  however,  the  cases  ante,  p.  892.  As  to  the  measure 
of  damages  for  excessive  distress  of  growing  crops,  see  PiggoU  v.  Birtles, 
ante,  p.  894.  In  Chandler  v.  DoulUm.S  H.  &  0.  553 ;  34  L.  J.,  Ex.  89,  the 
defendant  distrained  goods  in  the  plajntifTs  mill  of  more  than  double  the 
value  of  the  rent  due^  and  kept  possession  of  them  for  five  days.  At  the 
trial  the  plaintiff  proved  no  actual  damage.  It  was  held  that  he  was  entitled 
at  any  rate  to  a  verdict  for  nominal  damages.  Sale  of  the  goods  at  an  under- 
value cannot  be  shown  unless  alleged  in  the  statement  of  claim.  Thompson 
V.  Wood,  4  Q.  B.  493.  It  seems  uiat  the  appraised  value  will  be  assumed 
to  be  the  best  value ;  Walter  v.  Rumbal,  1  Jjd.  Baym.  53 ;  unless  the  con- 
trary be  shown,  which  may  alwa^  be  done.  Clarke  v.  Edford^  2  Car.  ft 
K.  540.  So,  the  sale  under  the  distress  is  not  the  test  of  value.  Smith  v. 
Aehforth,  eupra.  Where  the  plaintiff  has  no  title,  but  is  merely  allowed  to 
use  the  goods,  the  measure  of  damages  is  the  sum  he  is  obliged  to  pay  in 
excess  of  the  rent,  plus  any  damage  arising  from  the  inconvenience  of 
being  deprived  of  the  possession  and  enjoyment  of  the  goods.  Fell  v^ 
Whittaker,  L.  E.,  7  Q,  B.  120,  124. 

Defence, 

The  defence  of  not  ^rulty  (by  stat.  11  Gfeo.  2,  c.  19,  ss.  19,  21),  vide  post, 
p.  899,  puts  the  plaintiff  to  the  proof  of  the  whole  of  his  statement  of  claim 
when  the  action  relates  to  any  oistress  on  premises  chargeable  with  a  rent 
to  which  the  distrainor  is  entitled,  and  the  defendant  may  show  uuder  it 
any  defence.  Williams  v.  Jones,  11  Ad.  &  E.  643.  The  defendant  may  give 
evidence  that  the  distress  was  not  excessive,  or  that  the  chattel  distrained 
was  entire,  and  that  there  was  no  other  distress.  Field  y.  Mitchell,  6  Esp. 
7 1 .  Where  the  plaintiff  had  previously  recovered  in  replevin  for  the  same 
taking,  such  recovery  was  held  to  be  a  bar  to  this  action  in  Phillips  v.  Berry- 
man,  3  Doug.  286,  cited  1  Selw.  N.  P.,  Distress,  13th  ed.,  612,  but  the 
contrary  seems  to  be  assumed  in  Orace  v.  Morgan,  supra.  Where  there 
has  been  an  excessive  distress,  it  is  no  defence  that  the  plaintiff,  after  the 
distress,  authorized  the  defendant  to  sell,  and  gave  him  other  powers  with 
regard  to  the  goods  seized.  Willoughhy  v.  Backhouse,  2  B.  &  C.  821 ;  Sells 
V.  Hoare,  8  B.  Moore,  451 ;  1  Bing.  401.  The  defendant  is  not  bound  by 
his  notice  of  distress,  but  may  abandon  it,  and  show  that  more  rent  was  due 
than  is  there  stated,  subject  to  any  special  damage  that  may  have  thereby 
been  caused  to  the  plaintiff.  Owinnet  v.  Phillips,  3  T.  B.  645 ;  CroiuthevY, 
Ramshottom,  7  T.  R.  654.  And  in  an  action  for  excessive  distress  where 
the  pleadings  merely  raised  the  question  of  the  amount  of  rent  due,  it  was 
held  that  the  landlord  might  distrain  for  rent  really  due  before  a  previous 
distress,  although  such  previous  distress  purported  to  be  for  all  rent  due 
at  that  time,  and  though  the  second  distress  purported  to  be  for  rent  due 
since  the  first.  Gamhrell  v.  Falmouth,  Ld.,  4  Ad.  &  E.  73.  In  this  case 
the  question  did  not  arise  as  to  whether  the  landlord  could  distrain  twice 
lor  the  same  rent.     Videposti  p.  900. 


896  Action /or  Irregular  Distress, 


Action  for  IrregtUar  Distress, 

At  common  law,  goods  distrained  for  rent  were  merely  a  pledge,  and 
could  not  be  sold.  But  the  stat.  2  W.  &  M.  sess.  1,  c.  5,  gave  tne  landlord 
the  power  of  selling  the  goods,  subject  to  the  provisions  of  that  Act,  which 
must  be  strictly  complied  with.  Sect.  1  (sect.  2,  Buff. ),  enacts  * '  That  where 
any  goods  or  chattels  shall  be  distrained  for  any  rent  reserved  and  due 
upon  any  demise,  lease,  or  contract  whatsoever,  and  the  tenant  or  owner 
oi  the  goods  so  distrained  shall  not,  within  five  days  next  after  such  dis- 
tress tiS:en,  and  notice  thereof  (with  the  cause  of  such  taking,  left  at  the 
chief  mansion  house)  or  other  most  notorious  place  on  the  premises  charged 
with  the  rent  distrained  for,  replevy  the  same,  with  sufficient  security  to 
be  given  to  the  sheriff  according  to  law ;  that  then  ia  sudi  case,  after  such 
distress  and  notice  as  aforesaid,  and  expiration  of  the  said  five  days,  the 
person  distraining  shall  and  may,  tuith  the  sheriff  or  under-sheriff  of  the 
county,  or  with  the  constable  of  the  hundred,  parish,  or  place,  where  such 
distress  shall  be  taken  {who  are  hereby  required  to  be  aiding  and  assisting 
therein),  cause  the  goods  and  chattels  so  distrained  to  be  appraised  by  two 
suforn  appraisers  {whom  such  sheriff,  under-sheriff,  or  constable  are  hereby 
empowered  to  swear)  to  appraise  the  same  truly,  according  to  the  best  of  their 
understandings ;  and  after  such  appraisement  shall  and  may  lawfully  sell 
the  goods  and  chattels  so  distrained  for  the  best  price  that  can  be  gotten 
for'&e  same  towards  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  shall  be  distrained,  and  of  the  charges  of  such  distress,  ap- 
praisement, and  sale,  leaving  the  overplus  {if  any)  in  the  hands  of  the 
said  sheriff,  under-sheriff,  or  constable,  for  the  owners  use,^*  By  the  Parish 
Constables  Act,  1872,  (35  &  36  Vict.  o.  92),  s.  13,  so  much  of  the  above 
Act  *'  as  requires  any  sheriff,  or  under-sheriff,  or  constable  to  be  aiding 
and  assisting  at  any  distress  for  rent,  or  to  swear  any  appraiser  thereat, 
shall  be  repealed,  and  no  oath  shall,"  ....  ^*  be  required  from  such 
appraiser."  This  statute,  however,  makes  no  provision  as  to  any  over- 
plus arising  from  the  sale :  and  it  would  seem  that  the  landlord  must  now 
hold  it  for  the  use  of  the  owner.     Vide  post,  p.  898. 

Under  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Vict,  c  21), 
which,  by  section  9,  repeals  the  Agricultural  Holdings  (England)  Act,  1883, 
(46  &47  Vict.  c.  61),  sects.  49,  50,  certain  modifications  are  made  in  the 
provisions  of  stat.  2  W.  &  M.  sess.  1,  c.  5,  supra.  By  sect.  5,  appraise- 
ment of  the  goods  is  no  longer  required,  unless  required  in  writing  by  the 
tenant  or  owner  of  the  goods,  and,  at  the  written  request  of  the  tenant,  the 
goods  distrained  shall,  for  the  purposes  of  sale,  and  at  his  cost,  be  removed 
to  a  public  auction,  or  to  some  other  proper  place,  specified  in  such  request, 
and  there  sold ;  the  expenses  of  appraisement,  when  required,  and  of  re- 
moval, and  any  dama^  to  the  goods  caused  by  the  removal,  shall  be  borne 
by  the  person  requestmg  the  same  respectively.  By  sect.  6,  the  period  of 
6  days  shall  be  extended  for  a  period  of  not  more  than  15  days,  if  the 
tenant  or  owner  of  the  goods  make  a  request  in  writing  in  that  behalf  to 
the  landlord,  or  other  persons  levying  the  distress,  and  also  give  security 
for  any  additional  costs  occasioned  by  such  extension. 

By  sect.  8,  the  Lord  Chancellor  may  make  and  alter  rules  (2)  **  for 
regulating  the  fees,  charges,  and  expenses  in  and  incidental  to' distresses ; 
and  (3)  for  carrying  into  effect  the  objects  of  this  Act.*'  Under  this  power 
the  Distress  for  Bent  Bules,  1888  (W.  N.,  1888,  R.  n.,  p.  439},  amended 
by  Bule  of  Dec.  7,  1888  (Id,,  p.  563^,  have  been  issued.  The  table  of  fees, 
•&C.,  is  given  in  App.  II.  [id,,  p.  440).  The  bailiff,  and  not  the  landlord,  is 
entitled  to  the  percentage  thereby  allowed  on  lev3ri]^  a  distress.  Phillips 
T.  Rees,  24  Q.  B.  D.  17,  C.  A.,  overruling  Coode  y.  Johns,  17  Q.  B.  D.  714. 
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If  there  were  any  irregolaiity  in  making  or  treating  the  distress,  the 
landlord  was,  at  common  law,  liable  as  a  trespasser  ab  initio.  Oargrave  y. 
Smith,  1  Salk.  221 ;  Dt/e  v.  Leaiherdale,  3  Wils.  20;  and  see  notes  to  Six 
CarptnteTB^  case,  1  Smith's  Lead.  Oas.,  and  Action  for  illegal  distress,  post, 

L899.  The  harshness  of  this  rule  has  been  altered  in  the  case  of  a 
tress  for  rent  due,  by  stat.  11  Qeo.  2,  c.  19,  s.  19,  which  enacted  that 
"  Where  any  distress  shalL  be  made  for  any  kind  of  rent  justly  due,  and  any 
irregularity  or  imlawful  act  shall  be  afterwards  done  by  the  party  or  parties 
distraining,  or  by  his,  her,  or  their  agents,  the  distress  itself  shaU  not  be 
therefore  deemed  to  be  unlawful,  nor  the  party  or  parties  making  it  be 
deemed  a  trespasser  or  trespassers  <ib  initio ;  but  the  party  or  parties 
ag^ered  by  such  unlawful  act  or  irregularity  shall  or  may  recover  full 
satisfaction  for  the  special  damage,  he,  she  or  they  shall  hare  sustained 
thereby,  and  no  more,  in  an  action  of  trespass,  or  on  the  case  at  the  election 
of  the  plaintiff  or  plaintiffs."  The  17  Greo.  2,  o.  38,  s.  8,  contains  sinular 
provisions  with  respect  to  a  distress  for  poor-rate  due,  and  the  Summary 
Junsdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  39  (4),  with  respect  to  a 
distress  generally  under  a  ma^;i8trate*s  warrant. 

In  consequence  of  this  provision,  trespass  gu,  d,  fr,  or  trover  will  not  lie 
against  the  landlord  for  irregularities  in  making  the  distress,  when  any  rent 
is  in  fact  due,  but  the  remedy  is  by  a  special  action  of  trespass,  or  on  the 
case,  for  the  specific  irregidarity  committed.  Wallace  v.  King,  1 H.  Bl.  13 ; 
Messing  y.  Kemhle,  2  Gamp.  115;  Winierhoume  y.  Morgan,  11  East,  395. 
The  section  means  that  the  plaintiff  may  sue  in  trespass  or  case  according 
to  the  form  which  is  applicable  to  the  circumstances  of  the  case ;  S.  C,  la, 
401,  per  Ld.  Ellenborough ;  but  this  distinction  is  not  now  material.  The 
plamtiff  cannot,  in  general,  recover  in  such  action,  without  proof  of  special 
damage.  Bodgere  v.  Parker,  18  G.  B.  112 ;  25  L.  J.,  0.  P.  220 ;  Lucas  v. 
TarUtan,  3  H.  &  N.  120 ;  27  L.  J.,  Ex.  246. 

The  most  frequent  actions  for  irregularitv  in  making  distresses  will  be 
found  enumerated  in  Bullen  and  Leake's  Precedents  of  Pleadings,  Chap. 
III.,  tit.  Distress;  the  pleadings  will  in  each  case  indicate  the  evidence 
necessary  to  be  adduced  oy  the  plaintiff  at  the  trial ;  as  to  how  the  tenancy 
and  distress  are  to  be  proved,  vide  ante,  pp.  893,  894. 

The  notice  required  isy  the  statute  must  be  in  writing.  Wilson  v.  Night- 
ingale, 8  Q.  B.  1034.  But  it  is  sufficient  if  it  be  nven  personall^r  to  the 
distrainee.  Walter  v.  Bumbal,  1  Ld.  Baym.  63.  It  should  mention  the 
goods  which  are  taken,  and  diould  state  the  amount  of  rent  in  arrear. 
Kerhy  v.  Harding,  6  Exch.  234,  241 ;  20  L.  J.,  Ex.  163, 166;  WakemanT. 
Lindsey,  14  Q.  B.  625.  The  want  of  notice  is,  however,  only  an  irregularity. 
Trent  v.  HutU,  9  Exch.  14;  22  L.  J.,  Ex.  318.  A  special  action  lies  for 
selling  within  the  five  days.  See  WaUace-y.  Kinq,  1  H.  Bl.  13,  and  Pitty, 
Shew,  4  B.  &  A.  206.  But,  not  where  the  sale  is  void,  as  in  the  case  of 
growing  crops,  not  ripe,  for  the  property  does  not  pass  to  the  purchaser,  and 
the  mere  sale  gives  no  right  of  action.  Owen  v.  Legh,  3  B.  &  A.  470.  The 
five  days  must  be  reckoned  exclusively  of  the  day  of  taking.  Rohineon  v. 
Waddington,  13  Q.  B.  753,  overruling  on  this  point  WalUice  v.  King,  supra. 
As  to  the  liability  of  the  superior  landlord,  to  a  lodger  whose  goods  he  has 
seized,  for  selling  prematurely,  see  Sharp  v.  Fowle,  post,  p.  905.  Neither 
the  common  law  nor  the  stat.  2  W.  &  M.  sess.  1,  c.  5,  empowered  the 
landlord  to  impound  the  goods  on  the  premises ;  but,  by  the  11  Geo.  2, 
c.  19,  s.  10,  the  distrainor  may  impound  or  otherwise  secure  the  distress 
in  such  place  or  on  such  part  of  the  premises,  chargeable  with  the  rent,  as 
shall  be  most  fit  and  convenient  for  the  impounding  and  securing  such 
distress,  and  may  appraise,  sell,  and  dispose  of  the  same  upon  the 
premises,  in  like  manner  as  he  might  do  off  the  premises.    The  distrainor 
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ought  to  put  the  goods  distrained  all  in  one  zoom,  and  keep  poseenion  of 
that  only,  and  not  intrude  into  the  other  part  of  the  house,  or  he  should 
remoye  the  goods  out  of  the  house ;  WdsfAom  y.  Blacky  11  Exch.  405,  n. ; 
but  yery  slight  eyidence  that  the  distrainee  consented  to  the  goods  being 
left  as  they  were  preyiously,  will  suffice.  S.  G.  The  distrainor  ought  not, 
it  would  seem,  to  lock  np  the  premises,  so  as  entirely  to  exclude  the 
tenant ;  Smith  y.  Aah/orth,  29  L.  J.,  Ex.  269 ;  unless  that  course  is  neces- 
sary in  order  to  secure  the  distress.  Cox  y.  Painter,  7  C.  ft  P.  767 ;  see 
also  Woods  y.  Durrant,  16  M.  &  W.  149.  See  further  as  to  what  consti- 
tutes an  impounding,  Buh  tU.  Replevin — Tender,  poet,  p.  1078.  The  dis- 
trainor is  bound,  at  his  peril,  to  take  care  that  the  pound  or  plaoe  in  which 
he  impounds  the  distress,  is  in  a  fit  and  proper  state,  and  he  is  liable  for 
the  consequences  if  it  be  not.  Wilder  y.  Speer,  8  Ad.  &  E.  547 ;  BigiheU  y. 
Clarke,  5  H.  &  N.  485 ;  29  L.  J.,  Ex.  257. 

Trespass  lies  if  the  leindlord  suffer  the  goods  to  remain  on  the  premises 
an  unreasonable  time  after  the  fiye  days.  Oriffin  y.  Scott,  2  La.  Baym. 
1424 ;  Winterhoume  v.  Morgan,  ante,  p.  897 ;  see  also  Cox  y.  Painter^ 
wfra.  But  the  landlord  may  remain  more  than  fiye  days  on  the  pre- 
mises, for  the  purpose  of  selling  the  goods  distrained,  for  he  cannot  sell 
till  fiye  days  haye  expired,  and  it  must  be  left  to  the  lury  to  say  what  is  a 
reasonable  time,  after  that  period,  within  which  to  sell  the  goods.  Pitt  y. 
Shew,  eupra.  Where  an  appraisement  is  required,  there  should  be  two 
appraisers ;  Alien  y.  Flicker,  10  Ad.  &  E.  640 ;  reasonably  competent,  but 
not  necessarily  professional  appraisers.  Boden  y.  Eyton,  6  U.  B.  427. 
Neither  of  them  must  haye  made  the  distress.  See  Weetwood  y.  Cowne,  1 
Stark.  172 ;  and  Lyon  y.  Weldon,  2  Bing.  336,  per  Best,  C.  J. 

The  landlord  cannot  take  the  goods  at  the  appraised  yaluation,  for  the 
statute  only  authorizes  a  sale.  King  y.  England,  4  B.  &  S.  782 ;  33  L.  J., 
Q.  B.  145.  If  the  landlord  so  take  the  goods,  and  the  owner  seize  them, 
the  landlord  cannot  maintain  troyer  against  him.  S.  C.  The  landlord 
must  sell  at  the  best  price,  and  cannot  stipulate  for  consumption  of  hay, 
ftc.,  on  the  premises  in  accordance  with  a  ooyenant  in  the  lease.  Hawkins 
y.  Walrond,  1  0.  P.  D.  280.  The  stat.  56  Gfeo.  3,  c.  50,  s.  11,  prohibiting 
the  remoyal  by  a  purchaser  of  any  crops,  manure,  &c.,  from  a  farm  whi(£ 
the  tenant  ou^ht  not  to  haye  remoyed,  does  not  apply  to  the  sale  by  a 
landlord  of  a  distress.  S.  0.  Formerly,  if  Ihe  landlord  (tid  not  leaye  ihe 
oyerplus  in  the  hands  of  the  sheriff,  money  had  and  receiyed  would  not 
lie  against  him ;  the  proper  remedy  was  by  a  special  action  on  the  statute. 
Tates  y.  Eastwood,  6  Exch.  805;  20  L.  J.,  Ex.  303;  Evans  y.  Wright,  2 
H.  &  N.  527 ;  27  L.  J.,  Ex.  50.  As,  howeyer,  the  sheriff  does  not  now 
take  part  in  a  distress  {vide  ante,  p.  896),  it  would  seem  that  money  had 
and  receiyed  against  the  landlord,  for  the  oyerplus  is  the  proper  remedy. 
In  such  action  the  plaintiff  may  dispute  the  reasonableness  of  the  charges 
for  making  the  distress.  Lyon  y.  Tojnkies,  1  M.  &  W.  603.  Where  the 
rent  distrained  for  does  not  exceed  20/.,  these  charges  were  limited  by 
57  Geo.  3,  c.  93,  s.  1,  to  the  amount  set  out  in  the  schedule  to  the  Act, 
and  no  charge  is  allowed  to  be  made  for  any  act  unless  such  act  shall  haye 
really  been  done.  Ex  pte,  Amison,  L.  R.,  3  Ex.  56.  It  seems  that  if  the 
distress  is  made  for  more  than  20/.,  though  the  distress  sell  for  less  than 
20/.,  it  is  not  within  the  proyision.  Child  y.  Chamberlain,  5  B.  &  Ad. 
1049.  The  Act  is  not  repealed,  but  the  scale  of  charges  is  now  fixed  by 
the  Distress  for  Rent  Bules,  1888,  App.  n.,  Scale  n. ;  W.  N.  1888,  Pt.  n. 
440,  vide  ante,  p.  896. 

DamagesJ]  In  an  action  for  selling  floods,  distrained  for  rent,  without 
appraisement,  the  measure  of  damages  is  the  real  yalue  of  the  goods  sold. 
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minus  the  rent  due ;  for  the  distress  is  lawful,  but  the  sale  without  ap- 
praisement is  not  so,  and  the  plaintiff  retains,  notwithstanding  the  sale, 
the  same  interest  in  the  goods,  which  he  had  while  they  were  in  the  land- 
lord's hands  before  the  sale,  viz.,  to  the  amount  of  the  real  yalue  of  the 
goods,  subject  to  the  landlord's  right  for  the  rent  due.  Knight  y.  Egerton, 
7  Exdi.  407,  408,  per  Parke,  B.,  referring  to  Biggins  v.  Ooode,  2  G.  &  J. 
364;  WhUworth  y.  Maden,  2  Oar.  &  K.  517,  per  Wightman,  J.  See 
further,  anU,  p.  896. 

Defence. 

The  defence  of  not  guilty  (by  stat.  11  Qeo.  2,  o.  19,  ss.  19,  21),  puts  the 

Slaintiff  to  prove  the  whole  of  his  statement  of  claim,  and  lets  in  any 
efenoe  the  defendant  may  have.  Williams  v.  JoneSy  11  Ad.  &  E.  643. 
See  EagUion  y.  OtOteridge,  11  M.  ft  W.  465,  and  see  fariheT  post.  Part  m., 
Actions  against  constables — Defence  of  not  guilty.  Rules,  1883,  0.  xix., 
r.  12,  ante,  p.  301,  reserye  the  right  to  plead  this  defence,  and  provide 
that  it  shall  nave  the  same  effect  as  heretofore.  As  to  how  it  is  to  be 
pleaded,  see  0.  xxi.,  r.  19,  ante,  p.  302. 

As  to  the  liability  of  the  landlord,  and  of  his  agent  who  signed  the 
distress  warrant,  for  the  wrongful  acts  of  the  bailiff  employed  to  distrain, 
vide  post,  pp.  908,  909. 

By  sect.  20  it  is  provided  that  the  tenant  shall  not  recover  for  any  un- 
lawful act  or  irregularity,  if  tender  of  amends  have  been  made  by  the  party 
distraining,  before  action  brought. 
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Where  a  distress  is  made  by  a  stranger,  or  by  a  person  who  has  no  right 
to  distrain  (as  to  which  vide  Replevin — Tenancy  of  plaintiff y  post,  pp.  1073 
el  seq.),  an  action  of  trespass,  or  for  conversion  will  lie. 

So  again,  where  a  distress  is  made  by  a  landlord,  no  rent  being  due,  or 
after  a  tender  of  the  rent,  or  after  a  former  distress,  or  if  the  distress  be 
illegal  owing  to  the  time,  place,  or  manner  of  making  it,  or  from  the 
nature  of  the  goods  taken,  the  proceeding  is  illegal  ah  initio,  and  an  action 
of  trespass  and  for  conversion,  or  of  replevin  may  be  maintained.  The 
cases  of  illegal  distresses  by  landlords  will  be  found  below,  classed  xmder 
the  h^uls  above  enumerated ;  but  many  of  the  cases  bearing  on  the  sub- 
ject will  be  found  sub  tit.  Replevin,  post,  pp.  1069  et  seq. 

As  to  illegal  distresses  for  damage  feasant,  vide  Replevin — Avovory  for 
damage  feasant,  post,  pp.  1077,  1078. 

No  rent  due,']  The  stat.  2  W.  &  M.  sess.  1,  c.  5,  s.  4  (s.  5,  Buff.),  enacts 
that  where  a  landlord  distrains  and  sells  when  no  rent  is  due,  the  plaintiff 
shall,  by  action  of  trespass,  or  on  the  case,  recover  double  l^e  value  of 
the  goods  distrained.  As  to  payment,  and  statutory  and  other  satisfaction 
of  rent,  vide  ante,  pp.  333,  693,  and  sub  tit.  Replevin — Denial  of  rent  being 
in  arrear,  post,  p.  1076.  The  action  may  be  one  of  trespass  or  for  conver- 
sion, just  as  if  the  distress  were  by  a  mere  stranser ;  or  the  tenant  may 
bring  a  special  action  on  the  case  founded  on  tne  statute.  As  to  how 
the  tenancy  and  the  distress  are  to  be  proved,  vide  ante,  pp.  893,  894. 

After  tender  of  the  rent,]  A  tender  before  distress  makes  the  taking 
unlawful ;  after  distress  and  before  impounding  it  makes  the  detention 
mklawfuL    Six  Carpenters^  case,  8  Bep.  147  a ;  (tuUiver  y.  Cosens,  1  G.  B. 
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788 ;  Loring  y.  Warhurton,  E.  B.  &  E.  507  ;  28  L.  J.,  Q.  B.  31.  In  the 
former  case,  trespass  qu,  d.  fr,,  and  in  the  latter,  detinue  is  the  proper 
remedy.  OuUiver  v.  Cosens^  supra  \  Singleton  y.  WiUiamson^  7  H.  &  N. 
760 ;  28  L.  J. ,  Ex.  289.  Where  a  tender  of  the  rent  is  made  after  distress, 
but  before  impounding,  the  tenant  may  maintain  trespass  au,  d,  fr,  for  a 
subsequent  removal  of  the  distress.  Vertue  y.  Beasleyy  I  M.  &  Bob.  21. 
It  was  said  by  Ld.  Denman,  G.  J.,  in  Ladd  y.  Thomas,  12  Ad.  &  E.  117, 
127,  that  trespass  might  be  maintained  for  wrongfully  Tnaintaining  pos- 
session of  the  distress ;  but  it  has  since  been  held  that  a  landlord,  who, 
after  the  impounding,  accepted  the  rent  and  expenses,  could  not  be  treated 
as  a  trespasser,  merely  because  he  retained  possession  of  the  goods  dis- 
trained, although  his  refusal  to  deliyer  possession  of  the  goods  might 
render  him  liable  in  trover.  West  v.  Nihhs,  4  0.  B.  172;  accord,  per 
Parke,  J.,  in  Vertue  v.  Beasley,  1  M.  &  Bob.  21,  22.  In  the  case  of  a 
distress  of  growing  crops  a  tender  may  be  made  any  time  before  they  are 
ripe.  Owen  v.  Legh,  3  B.  &  A.  470,  per  Abbott,  C.  J.  Tender  after 
impo^^uiding,  is  too  late.  Six  Carpenters*  case,  Ladd  y.  Thomas,  Singleton 
y.  Williamson^  supra.    See  further,  sub  tit.  Eeplevin — Tender, posit,  p.  1076. 

After  a  former  distress  for  the  same  rent.l  A  second  distress  for  rent  for 
which  the  landlord  has  already  distrained  is  unlawful,  if  the  first  was 
abandoned  voluntarily,  or  might  have  been  sufficient  to  satisfy  the  rent, 
but  for  the  landlord's  default  in  not  taking  enough.  Anon.,  Gro.  Eliz. 
13;  Dawson  v.  Cropp,  1  0.  B.  961 ;  Bagge  v.  Mawby,  8  Exch.  641 ;  22 
L.  J.,  Ex.  236.  '*  If  there  has  been  some  mistake  as  to  the  value  of  the 
goods,  and  the  landlord  fairly  supposed  the  distress  to  be  of  the  proper 
value  at  the  time  of  levying  the  first  distress,  and  he  afterwards  finds  it  to 
be  insufficient,  he  may  then  distrain  for  the  remainder ;  or  if  the  tenant 
has  done  anything  equivalent  to  saying  '  forbear  to  distrain  now,  and 
postpone  your  distress  to  some  other  time.'  In  such  cases  the  landlord 
may  distrain  a  second  time.  But,  if  there  is  a  fair  opportunity  and  there 
is  no  lawful  or  legal  cause  why  he  should  not  work  out  the  payment  of 
the  rent,  by  reason  of  the  first  distress,  his  duty  is  to  work  it  out  by  the 
first  distress  and  he  cannot  distrain  again."  Bagge  v.  Mawby,  8  Exch. 
641,  649;  22  L.  J.,  Ex.  236,  238,  per  Farke,  B.  Where  the  tenant  by 
his  misconduct  prevents  the  first  distress  being  realized,  a  second  is 
lawful.  Lee  v.  Cooke,  2  H.  &  N.  684 ;  3  H.  &  N.  203 ;  27  L.  J.,  Ex.  337, 
Ex.  Oh.  So  where  the  landlord  has  withdrawn,  in  pursuance  of  an  agree- 
ment with  the  tenant  to  pay  the  rent  by  instalments ;  the  landlord  may 
distrain  again,  on  the  failure  of  the  tenant  to  pay  the  instalments. 
Thwaites  v.  Wilding,  12  Q.  B.  D.  4,  0.  A. 

A  person  entitled  to  distrain  for  an  entire  demand  cannot  split  it. 
WaUis  v.  SavUl,  2  Lutw.  1632;  Hutchins  v.  Chambers,  1  Burr.  679,  689; 
(hvens  v.  Wynne,  4  E.  &  B.  679. 

The  action  for  an  illegal  second  distress  is  usually  in  the  form  of  a 
special  action  on  the  case,  but  there  seems  no  reason  why  an  action  of 
trespass  or  for  conversion  ^ould  not  equally  lie.  As  to  what  evidence  of 
the  tenancy  and  distress  is  admissible,  vide  ante,  jap.  893,  894.  Where  the 
action  is  for  an  excessive  distress,  the  plaintm  cannot  rely  on  a  prior 
distress  having  been  made  for  the  same  rent,  where  this  ground  of  action 
does  not  appear  on  the  record.     Oambrdl  v.  Falmouth,  Ld.,  ante,  p.  896. 

Illegality  by  reason  of  bailiff  beiny  uncertified.']  By  the  Law  of  Distress 
Amendment  Act,  1888  (61  &  62  Yict.  c.  21),  s.  7,  "  no  person  shall  act  as 
a  bailiff  to  levy  any  distress  for  rent  unless  he  shall  be  authorized  to  act  as  a 
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bailiff,  by  a  certificate  in  writiiig  under  the  hand  of  a  county  court  judge/' 
which  may  be  either  general  or  special.     Vide  infra, 

'*  If  any  person  not  holding  a  certificate  under  this  section  shall  levy  a 
distress  contrary  to  the  provisions  of  this  Act,  the  person  so  levying,  and 
any  person  who  has  authorized  him  so  to  levy,  shall  be  deemed  to  have 
oommitted  a  trespass." 

By  the  Distress  for  Eent  Eules,  1888,  rr.  1—4  (W.  N.,  1888,  Pt.  n., 
p.  439),  a  general  certificate  can  be  granted  by  the  judge  only.  It  autho- 
rizes the  bailiff  named  in  it  to  levy  at  any  place  m  England  or  Wales. 
A  special  certificate,  which  can  be  granted  by  the  judge  or  rerastrar, 
specifies  the  particular  distress  or  distresses  to  which  it  applies.  f*orms 
of  the  certificates  are  given  in  App.  I. 

lUegdlity  owing  to  the  time  of  making  distress,']  A  distress,  except  for 
damage  feasant,  must  be  made  between  sunrise  and  sunset.  Co.  Litt. 
142  a ;  Aldenhurgh  v.  Peaple,  6  C.  &  P.  212.  ItViU  be  illegal  if  made  at 
any  other  time,  even  though  there  be  light.  Tutton  v.  Dame^  and  Nixon 
Y.Freeman,  6  H.  &  N.  647;  29  L.  J.,  Ex.  271.  It  would  seem  that 
itpparent  sunrise  and  sunset  is  what  is  meant,  as  the  rule  was  established 
beiore  the  invention  of  clocks.  See  S.  C,  29  L.  J.,  Ex.  272,  per 
Pollock,  C.  B.  For  trespass  damage  feasant,  a  distress  may  be  taken  in 
the  night.  Co.  Litt.  142  a.  At  common  law  a  distress  could  not  be  made 
after  tiie  expiration  of  the  tenancy,  and  hence  the  last  instalment  of  rent 
oould  never  be  distrained  for.  Co.  Litt.  47  b.  This  is  remedied  by  stat. 
8  Anne,  c.  18  (c.  14,  BufE.),  ss.  6,  7,  which  allows  a  landlord  to  distrain 
within  6  calendar  months  after  the  determination  of  the  tenancy,  pro- 
vided his  reversion  remain,  and  it  be  during  the  possession  of  the  tenant 
f^m  whom  the  rent  became  due ;  and  the  power  is  extended  by  3  &  4 
Will.  4,  c.  42,  s.  38,  to  the  executors  of  a  deceased  landlord,  in  respect 
of  arrears  of  rent  due  in  his  lifetime.  For  the  cases  decided  on  these  sec- 
tions, see  stub  tit.  Beplevin — Avowry  for  distress  after  the  end  of  lease,  post, 
pp.  1071,  1072. 

Illegality  owing  to  the  place  of  making  distress."]  As  a  general  rule  a  dis- 
tress can  only,  except  in  the  case  of  me  Crown,  be  taken  on  the  demised 
premises.  CopeZ  v.  Buzzard,  5  Bing.  150,  Ex.  Ch.;  Co.  Litt.  161  a;  Com. 
Dig.  Distress  (A.  3),  (B.  1).  The  stat.  of  Marlborough  (52  Hen.  3),  c.  15, 
enacted  that  no  one,  save  the  king,  should  distrain  out  of  his  fee,  nor  in 
the  king's  highway,  nor  in  the  common  street ;  and  this  was  in  affirmance 
of  the  common  law.  2  Inst.  131.  But,  if  the  landlord  come  to  take  a 
distress,  and  see  the  tenant's  cattle  on  the  land,  and  then  the  tenant  drive 
them  off  the  land  to  avoid  a  distress,  the  landlord  may  follow  them ;  but 
he  cannot  do  so  if  he  had  not  seen  the  cattle,  or  if  the  tenant  drove  them 
off  for  anv  other  purpose.  Co.  Litt.  161  a.  A  stable  was  let  by  the 
defendant  to  the  plaintiff,  who  was  in  the  habit  of  keeping  his  cart  on  a 
part  of  the  private  road  adjoining  the  stable  which  had  been  paved  for 
this  purpose  by  the  defendant ;  it  was  held  the  paved  part  of  the  road  was 
part  of  the  demised  premises,  and  that  the  plaintiff  might  distrain  the 
cart  there.  Qillingham  v.  Qwyer,  16  L.  T.,  N.  S.  640,  Lush,  J.  It  seems 
that  if  the  road  had  been  a  ptMic  one  the  landlord  could  not  have  so 
distrained. 

The  stat.  1 1  Geo.  2,  c.  19,  ss.  1 — 7,  contains  provisions  allowing  a  land- 
lord, within  thirty  davs  and  under  certain  conditions,  to  follow  goods 
fraudulently  removed  m>m  the  premises  to  avoid  a  distress,  and  to  break 
into  bams,  houses,  ftc.,  to  recover  the  same;  the  provisions  of  this  Act 
and  the  cases  decided  lliereon  will  be  found  ^ui  tit.  Beplevin — Avowry  for 
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dutreas  on  goods  fraudulently  removed,  post,  p.  1072.    The  defence  mtut 
be  specially  pleaded.    See  Defence,  post,  p.  908. 

By  the  stat.  11  Gfeo.  2,  c.  19,  s.  8,  landlords  or  their  agents  may  *'  take 
and  seize,  as  a  distress  for  arrears  of  rent,  any  cattle  or  stock  of  their 
respective  tenant  or  tenants  feeding  or  depasturing  upon  any  common 
appendant  or  appurtenant,  or  any  ways  belonging  to  all  or  any  part  of 
the  premises  demised  or  holden." 


Illegality  from  the  manner  of  entering  to  make  distress,']  The  landlord 
must  enter  the  premises  for  the  purpose  of  distraining  in  the  usual  manner 
adopted  by  persons  having  access  to  the  bmlding,  as  by  turning  the  key, 
liftmg  the  latch,  or  drawing  ba<:k  the  bolt.  Ryan  v.  Shiloock,  7  rlxch.  72 ; 
21  L.  J.,  Ex.  55.  If  he  break  open  the  outer  door  or  gate;  Brown  v. 
Glenn,  16  Q.  B.  254;  20  L.  J.,  Q.B.  205;  Attack  v.  BramweU,  3  B.  &  S. 
520 ;  32  L.  J.,  Q.  B.  146 ;  or,  if  he  open  a  closed  window,  whether  fastened 
or  not,  and  enter  thereby ;  ffancock  v.  Austin,  14  0.  B.,  N.  S.  634 ;  32 
L.  J.,  0.  P.  252;  Nash  y.' Lucas,  L.  B.,  2  Q.  B.  500;  he  becomes  a  tres- 
passer ab  initio.  It  seems  that  a  distress  made  through  an  open  window  is 
lawful.  TuHon  v.  Darke  and  Nixon  v.  Freeman,  5  H.  &  N.  647,  653. 
In  this  case  it  was  unnecessary  to  decide  the  point,  as  the  distress  was 
held  bad  on  another  ground;  and  in  Nash  v.  Lucas,  L.  B.,  2  Q.  B.  592, 
Cockbum,  C.  J.,  said  that  the  court  **  had  gone  very  far  "  in  so  holding ; 
but  their  view  is  supported  by  very  old  authority.  See  Boll.  Abr.  tit. 
Distress  (M.)  7,  and  Id,  pi.  2,  cited  2  Wms.  Saund.  284  c.  (2).  And  it  has 
since  been  held  that,  where  a  window  is  open,  entry  for  distress  m^  even 
be  made  by  further  opening  it.  Crabtree  v.  Robinson,  15  Q.  B.  D.  312. 
It  is  not  irregular  to  climb  over  a  fence,  and  so  gain  access  to  an  open 
door.  EldrUge  v.  Siacey,  15  0.  B.,  N.  S.  458.  But  it  was  held  illegal  by 
Byles,  J.,  after  consulting  the  other  C.  P.  judges,  to  obtain  access  to  the 
premises  by  getting  over  a  wall  from  five  to  eight  feet  hi^h,  for  this  was 
a  fence  intended  to  keep  out  people,  by  imposing  a  senous  obstacle  to 
their  getting  in.     Scott  v.  Buckley,  16  L.  T.,  N.  S.  573. 

As  to  forcible  entry  upon  premises  to  which  goods  have  been  fraudu- 
lentiy  removed,  see  stat.  11  Geo.  2,  c.  19,  ante,  p.  901,  and  post,  p.  1072. 

Where  a  broker  is  in  possession  of  goods  as  a  distress  for  rent,  and  he 
has  by  force  or  fraud  been  expelled  from  the  premises,  he  may,  provided 
there  has  been  no  abandonment  of  the  distress,  forcibly  regain  possession 
of  the  goods,  and  for  this  purpose  break  open  the  outer  door  of  the  pre- 
mises. Eagleton  v.  Outteridge,  11  M.  &  W.  465;  Bannister  v.  Eyde,  2 
E.  &  E.  627 ;  29  L.  J.,  Q.  B.  141 ;  Eldridge  v.  Stacey,  supra.  This  defence 
is  admissible  under  the  plea  of  not  guilty  by  statute.  Eagleton  v.  OuUe^ 
ridge,  supra.  But,  there  must  have  been  peaceable  possession,  previously 
obtained,  to  enable  the  broker  to  re-enter  by  force ;  merely  putting  the 
foot  between  the  door  and  lintel  is  not  a  sufficient  possession.  Boyd  y. 
Prof  aw,  16  L.  T.,  N.  S.  432,  Mellor,  J. 

n  the  distress  have  been  abandoned,  the  property  revests  in  the  owner 
and  the  landlord's  power  over  it  is  then  gone.  See  Bwann  v.  Falmouihy 
El,  of,  8  B.  ft  C.  456.  Whether  there  luis  been  an  abandonment  is  a 
question  for  the  jury.    Eldridge  v.  Stacey,  supra. 

Illegality  from  nature  of  goods  taken — Goods  privileged  from  distress,"] 
There  are  certain  goods  which  are  privileged  from  distress,  and  a  landlord 
who  enters  and  distrains  those  goods,  makes  himself  a  trespasser  ab  initio. 
But  where  some  only  of  the  goods  he  takes  are  privileged,  he  becomes  a 
trespasser  ab  initio  qua  those  goods  only.  Harvey  v.  Pococky  11  M.  &  W. 
740. 
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The  goods  whioih  are  priyileged  from  dLstrees  are  enumerated  in  the 
judgment  in  SimjMon  y.  HarU^,  Willes,  512,  and  in  the  notes  thereto 
m  1  Smith's  Lead.  Cases,  and  are  there  arranged  under  the  following 
heads: — 

1.  Things  annexed  to  the  freehold.  Fixtures  are  not  distrainable  even 
though  they  could  have  been  removed  by  the  tenant  during  the  term. 
Darby  y.  Harris^  1 Q.  B.  895.  The  question  as  to  whether  a  fixed  machine 
is  distrainable  depends  chiefly  on  two  considerations :  Ist,  the  mode  of 
annexation  to  the  soil  or  buil^g,  whether  it  can  be  easily  removed  iivbegrt^ 
salve,  et  commodey  or  not  without  injury  to  itself  or  the  building;  and 
2ndly,  the  object  of  such  annexation,  whether  it  was  so  annexed  for  the 
permanent  improvement  of  the  building  ( pur  un  profit  del  inheritance),  or 
merely  for  a  temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  it,  as  a  chattel.  HeUarveU  v.  Eastwood,  6  Bxch.  295,  312 ;  20  L.  J.,  Ex. 
154,  160,  per  Parke,  B.  The  law  so  stated  is  correct,  provided  the  words 
"  merely  for  a  temporary  purpose,"  are  imderstood  to  apply  to  such  cases 
as  a  *'  carpet  tacked  to  the  floor  for  the  purpose  of  keepmg  it  stretched, 
whilst  it  was  there  used,  and  not  to  a  case  such  as  that  of  a  tenant,  who, 
e,g.,  fixes  a  shop  counter  for  the  purpose,  (in  one  sense  temporary,)  of 
more  effectuall^r  enjoying  the  shop,  while  he  continues  to  sell  his  wares 
there ; "  but  it  is  doubtful  if  the  law  was,  in  the  last-cited  case,  correctly 
applied  to  the  facts.  Holland  v.  Ilodgwm,  L.  B.,  7  C.  P.  328,  337,  Ex.  Ch. 
per  cur,  A  temporarytramway  is  not  distrainable.  Turner  v.  Camenm, 
L.  B.,  5  Q.  B.  306.  Where  the  landlord  severs  fixtures  for  a  distress,  the 
tenant  may  bring  trover  for  them.    Dalton  v.  Whi'tthem,  3  Q.  B.  961. 

2.  Things  delivered  to  a  person  exercising  a  public  trade,  to  be  carried, 
wrought,  worked  up,  or  managed  in  the  way  of  his  trade  or  employ. 
Oisboume  v.  Hurst,  1  Salk.  249.  Thus,  materials  sent  to  be  made  into 
dotii,  or  cloth  sent  to  a  tailor  to  be  made  into  a  coat,  or  a  horse  sent  to  a 
farrier  to  be  shod,  or  a  horse  at  an  inn,  or  com  sent  to  a  miller  to  be 
nound,  are  privileged.  Co.  Litt.  47  a;  Read  v.  Burley,  Cro.  Eliz.  696; 
uxbsfm  V.  Ireson,  3  Q.  B.  39.  So,  goods  delivered,  in  the  ordinary  course 
of  business,  to  a  carrier  to  be  carried ;  Gisboume  v.  Hurst,  supra ;  or,  to 
an  auctioneer  for  sale.  Adams  v.  Orane,  1  Cr.  &  M.  380 ;  Williams  y. 
Holmes,  8  Exch.  861 ;  22  L.  J.,  Ex.  283 ;  Brown  v.  Arundell,  10  C.  B.  54 ; 
20  L.  J.,  C.  P.  30.  But  only  while  on  premises  occupied  by  him.  Lyons 
y.  Elliott,  1  Q.  B.  D.  210.  So  goods  delivered  to  a  factor  or  commission 
agent  for  sale,  whether  the  goods  are  in  his  own  warehouse  or  premises ; 
Oilman  v.  EUon,  3  B.  &  B.  75 ;  Findon  y.  M'Laren,  6  Q.  B.  891 ;  or,  are 
deposited  by  hiTn  in  the  warehouse  of  a  granary  keeper  or  wharfinger,  in 
the  ordinary  course  of  business;  Thompson  v.  Mashiter,  1  Bing.  283; 
Matthias  v.  Mesnard,  2  C.  &  P.  352,  Best,  C.  J. ;  are  privileged  from 
seizure  as  a  distress  for  the  rent  of  the  respective  premises,  where  they 
are  deposited  by  the  persons  in  whose  custody  they  are.  So,  goods  de- 
livered in  pledge  to  a  pawnbroker;  Swire  v.  Leach,  18  C.  B.,  N.  S.  479; 
34  L.  J.,  C.  P.  150 ;  or,  furniture  deposited  at  a  depository  warehouse  to 
be  taken  care  of;  Miles  v.  Furber,  L.  R.,  8  Q.  B.  77;  ai-e  privileged. 
But,  horses  and  carriages  standing  at  livery  are  not  so  privileged.  Par- 
sans  v.  Qingdl,  4  C.  B.  545.  This  case  is,  however,  inconsistent  with 
Siwire  y.  Leach,  supra,  see  L.  B.,  8  Q.  B.  82,  per  Cockbum,  C.  J.  The 
things  must  have  oeen  delivered  or  sent  by  their  owner.  Clarke  v.  ifcftW- 
waU  Dock  Co.,  17  Q.  B.  D.  494,  C.  A.  By  stat.  6  &  7  Vict.  c.  40,  s.  18, 
looms,  materials,  tools,  &c.,  intrusted  in  order  to  be  used  or  worked  in 
the  woollen,  linen,  cotton,  silk,  &c.,  manufactures,  cannot  be  seized  for 
rent,  imless  due  from  the  owner  of  them.  Gas  meters  and  fittings  for 
gas,  including  gas  stoves,  let  by  a  gas  company,  are  privileged  in  those 
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cases  in  which  the  (Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  o.  15),  s.  14, 
is  still  in  force.     Gaslight  and  Coke  Co.  y.  Hardy^  17  Q.  B.  D.  619,  C.  A. 

By  the  Bailway  Boiling  Stock  Protection  Act,  1872  (3d  &  36  Yict.  c.  50], 
ss.  3,  5,  rolling  stock  in  a  work  is  not  liable  to  a  distress  for  rent  payable 
by  the  tenant  of  the  work,  to  an  extent  beyond  the  interest  of  the  tenant 
therein,  if  the  actual  owner  is  sufficiently  indicated  by  a  distinguishing 
mark  on  the  stock.  By  sect.  2,  "  'rolling  stock '  includes  waggons,  trudks, 
carriages  of  all  kinds,  and  locomotiye  engines  used  on  railways ;  '  rent  * 
includes  royalty,  or  other  reservation  in  the  nature  of  rent ;  '  work '  in- 
cludes anj  coUiery,  (quarry,  mine,  manufactory,  warehouse,  wharf,  pier, 
or  jetty,  m  or  on  which  is  any  railway  siding." 

By  the  Agricultural  Holdings  (England)  Act,  1883,  46  &  47  Yict.  c.  61, 
in  the  case  of  tenancies  to  which  the  Act  applies,  vide  sects.  54,  61,  ante^ 
p.  893,  sect.  45,  proyides  that  "  agricultural  or  other  machinery,  which  is 
the  ion^ykfe  property  of  a  person,  other  than  the  tenant,  and  is  on  the 
premises  of  the  tenant,  under  a  bond  fide  agreement,  with  him,  for  the  hire 
or  use  thereof,  in  the  conduct  of  his  business,  and  liye  stock  of  all  kinds, 
which  is  the  bond  fide  property  of  a  person,  other  than  the  tenant,  and  is 
on  the  premises  of  the  tenant,  solely  for  breeding  purposes,  shall  not  be 
distrained  for  rent  in  arrear." 

Somewhat  analogous  to  this  class  of  cases  is  the  protection  giyen  by 
stat.  34  &  35  Yict.  c.  79,  to  the  goods  of  lodgers  against  distross  by  a 
superior  landlord : — 

By  sect.  1, '  *  If  any  superior  landlord  shall  leyy,  or  authorise  to  be  leyied, 
a  distress  on  any  furniture,  goods,  or  chattels  of  any  lodger  for  arrears  of 
rent  due  to  such  superior  landlord  by  his  immediate  tenant,  such  lodger 
may  serye  such  superior  landlord,  or  the  bailiff  or  other  person  employed 
by  him  to  leyy  such  distress,  with  a  declaration  in  writing  made  by  such 
lodger,  setting  forth  that  such  immediate  tenant  has  no  right  of  property 
or  beneficial  interest  in  the  furniture,  goods,  or  chattels  so  distrained  or 
threatened  to  be  distrained  upon,  and  that  sudi  furniture,  goods,  or  chattels 
are  the  property  or  in  the  lawful  possession  of  such  lodger ;  and  also  setting 
forth  wnetner  any  and  what  rent  is  due  and  for  what  period  from  such 
lodger  to  his  immediate  landlord ;  and  such  lodger  may  pay  to  the  superior 
landlord,  or  to  the  bailiff  or  other  person  employed  by  nim  as  aforesaid, 
the  rent,  if  any,  so  due  as  last  aforesaid,  or  so  much  thereof  as  shall  be 
sufficient  to  discharge  the  claim  of  such  superior  landlord.  And  to  such 
declaration  shall  be  annexed  a  correct  inyentory,  subscribed  by  the  lodger, 
of  the  furniture,  goods,  and  chattels  referred  to  in  the  declaration." 

By  sect.  2,  *'  If  any  superior  landlord,  or  any  bailiff,  or  other  person 
employed  by  him,  shall,  after  being  seryed  with  the  before-mentioned 
declaration  and  inyentory,  and  after  the  lodger  shall  hayepaid  or  tendered 
to  such  superior  landlora,  bailiff,  or  other  person  the  rent,  if  any,  which 
by  the  last  preceding  section  such  loc^r  is  authorised  to  pay,  shall  leyy 
or  proceed  with  a  distress  on  the  furniture,  goods,  or  chattels  of  the  lodger, 
such  superior  landlord,  bailiff,  or  other  person  shall  be  deemed  guilty  of 
1^1  illegal  distress,  and  the  lodger  may  apply  to  a  justice  of  the  peace  for 
an  order  for  the  restoration  to  him  of  sucn  goods; "  ....  and  the  superior 
landlord  shall  also  be  liable  to  an  action  at  law  at  the  suit  of  the  lodger, 
in  which  action  the  truth  of  the  declaration  and  inyentory  may  likewise 
be  inquired  into." 

By  sect.  3,  **  Any  payment  made  by  any  lodger  pursuant  to  the  first 
section  of  this  Act  shall  be  deemed  a  yalid  payment  on  account  of  cmy  rent 
due  from  him  to  his  immediate  landlord." 

This  Act,  it  is  to  be  obseryed,  applies  to  a  lodger  only,  and  not  to  an 
under-tenant ;  and  as  the  Act  contains  no  definition  of  lod^r,  the  question. 
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as  to  whether  a  person  is  an  under-tenant  or  lodger,  is  one  of  considerable 
difficulty.  This  question  is  one  of  fact ;  Ness  y.  Stqohensonf  9  Q.  B.  D. 
245 ;  but  the  jud^  must  explain  to  the  jury,  the  requisite  conditions  for 
the  existence  of  me  relation  of  landlord  and  lodger.  Morton  y.  Palmer^ 
51  L.  J.,  Q.  B.  D.  7,  0.  A.  In  order  that  a  person,  occupying  part  of  a 
house,  should  be  a  lodger,  the  landlord  must  retain  such  control  and 
dominion  oyer  the  house,  as  is  usuaUy,  in  this  cotmtiy,  retained  by 
landlords  letting  lodgings :  S.  C. ;  but  the  landlord  neea  not  reside  in 
the  house ;  S.  0. ;  Ness  Y.StepJiensorit  supra,  and  the  lod^r  may  haye 
the  right  of  exdusiye  occupation  of  the  greater  part  of  £e  house,  and 
uncontrolled  right  of  ingress  and  egress.  S.  C. ;  Phillips  y.  Henson,  3 
0.  P.  D.  26.  It  has  eyen  been  said  that  the  lodger  may  be  under-tenant 
as  well  as  lodger.  S.  C.  8ed  qucere,  for  it  seems  impossible  that  these 
relations  should  co-exist :  the  possession  of  the  premises,  as  distinguished 
from  the  mere  occupation,  being,  in  the  case  of  a  lodger,  in  the  hmdlord, 
and  in  that  of  an  under-tenant,  in  the  under-tenant ;  see  Allan  y.  Liver- 
pod,  L.  B.,  9  Q.  B.  191,  192,  per  Blackburn,  J. ;  Smith  y.  8.  Michael, 
Cambridge,  3  E.  &  E.  390,  391,  per  cur. ;  and  the  only  remedy  the  lodger 
has,  against  the  landlord,  for  disturbance  of  his  occupation,  being  for 
breach  of  contract,  in  not  allowing  >iini  to  occupy  his  lodgings.  R.  y.  8. 
George^ s  Union,  L.  B.,  9  Q.  B.  90,  97,  per  CocKDum,  C.  J.  In  Heawood 
y.  Bone,  13  Q.  B.  D.  179,  it  was  held  that  in  order  that  a  person  should 
be  a  lodger,  within  the  Act,  he  must  sleep  on  the  premises.  The  question 
of  lodger,  or  under-tenant,  has  been  much  discussed  in  the  following 
appeals  from  the  decisions  of  reyising  barristers :  Bradley  y.  Baylis,  Mot  fee 
y.  Nwis,  Kirby  y.  Biffen,  8  Q.  B.  D.  195,  0.  A. ;  Andcetill  y.  Baylis,  10 
Q.  B.  D.  577,  C.  A. ;  Barnes  y.  Petns,  L.  R.,  4  C.  P.  539. 

The  lodger's  dechuration  is  a  protection  against  the  particular  distress 
only,  in  respect  of  which  it  was  giyen.  Thwaites  y.  Wilding,  11  Q.  B.  D. 
421 ;  12  Q.  B.  D.  4,  0.  A.  It  need  not  state  thai  the  declarant  is  a 
lodger,  nor  that  no  rent  is  due  to  his  immediate  landlord,  if  none  ia  in 
pMt  due.  Expte.  Harris,  16  Q.  B.  D.  130,  C.  A.  The  superior  landlord 
is  liable  to  the  lodger  A.,  if  he  sell  A.*s  goods  before  the  expiration  of  the 
fiye  clear  days,  required  by  2  W.  &  M.  sess.  I,  c.  5,  s.  1,  ante,  p.  896,  so 
that  A.  is  depriyed  of  the  opportunity  of  serving  his  notice.  8harp  y. 
Fowle,  12  Q.  B.  D.  385.  The  Act  seems  not  to  protect  lodgers'  goods 
from  a  distress  by  the  grantee  of  a  rent-charge. 

3.  Cocks  or  sheayes  of  com,  and  other  thines  which  cannot  be  restored 
in  the  same  plight.  Butcher's  meat  falls  wiuiin  the  exception.  Morley 
y.  Pincomhe,  2  Exch.  101. '  The  rule  has,  howeyer,  been  altered  by  2  W. 
&  M.  sess.  1,  c.  5,  s.  2  (s.  3,  Buff.),  which  giyes  the  right  to  distrain 
"  sheayes  or  cocks  of  com,  or  com  loose  or  in  the  straw,  or  hay"  ;  and 
by  11  Geo.  2,  c.  19,  s.  8,  which  allows  distresses  of  "  all  sorts  of  com  and 
nrass,  hops,  roots,  fruits,  pulse,  or  other  product  whatsoever"  growing  on 
uie  land  demised.  The  words  *'  other  product"  in  the  latter  Act  are  con- 
fined to  products  of  a  nature  similar  to  those  specified  in  the  section,  to 
all  of  which  the  process  of  becoming  ripe,  and  of  being  cut,  and  gathered, 
made,  and  laid  up  when  ripe,  are  incidental.  Clark  y.  Gaskarth,  8  Taunt. 
431 ;  2  B.  Moore,  491.  Thus,  the  section  does  not  include  trees  and  shrubs 
growing  in  a  nursery  ground.  S.  C.  But  this  provision,  unlike  the  former 
one  {Johnson  y.  Faulkner,  2  Q.  B.  925),  applies  only  to  distresses  made  by 
landlord,  and  not  by  grantee  of  a  rent-charge.  Miller  v.  Green,  2  C.  &  J. 
142,  Ex.  Ch.  If  growing  crops  are  seized  and  sold  before  they  are  ripe 
the  sale  is  wholly  void.  Owen  y.  Legh,  3  B.  &  A.  470,  cited  ante,  p.  897. 
But,  where  they  were  sold  before  they  were  cut,  and  were  cut  imm^iately 
afterwards,  it  was  held  to  be  a  mere  irregularity,  and  that  no  action  lay 
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without  proof  of  special  damage.  EodgerB  y .  Parker ,  18  C.  B.  1 1 2 ;  25  L.  J. , 
0.  P.  220.  In  Proudhve  y.  Twendow,  1  Gr.  &  M.  326,  where  the  facts 
much  resembled  those  in  Rodgers  ▼.  Parker^  rapra,  the  plaintiff  obtained 
nominal  damages ;  but  this  arose  from  the  form  of  the  rule  ai^ed,  it 
being  one  to  reduce  the  damages  merely.  Per  Jervis,  G.  J.,  in  Bodgera  y. 
Parker^  eu/pra, 

4.  Things  in  actual  use.  The  tools  a  man  is  using,  or  the  horse  he  is 
riding,  cannot  be  distrained,  on  account  of  the  great  danger  that  a  breach 
of  the  peace  would  be  committed  if  these  gooos  were  seized.  Read  y. 
Burley,  Simpson  y.  Hartopp,  ante,  p.  903 ;  Co.  litt.  47  a.  The  same  role 
applies  to  distress  for  tre^ass  damage  feasant.  Field  y.  Adamty  12  Ad.  ft 
If.  649. 

By  the  Law  of  Distress  Amendment  Act,  1888  (51  &  52  Yict.  c.  21), 
6.  4,  '*  The  following  goods  and  chattels  shall  be  exempt  from  distress  for 
rent ;  namely,  any  goods  or  chattels  of  the  tenant  or  his  family  which 
would  be  protected  nx>m  seizure  in  execution  under  the  County  Courts 
Act,  1846,  s.  96,  or  any  enactment  amending  or  substituted  for  the  same.'* 
{Vide  infra,)  **Proyided  that  this  enactment  shall  not  extend  to  any 
case  where  the  lease,  term,  or  interest  of  the  tenant  has  expired,  and 
where  possession  of  the  premises  in  respect  of  which  the  rent  is  claimed 
has  been  demanded,  and  where  the  distress  is  made  not  earlier  than  seyen 
days  after  such  demand." 

The  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  147,  which  haa 
replaced  the  County  Courts  Act,  1846,  s.  96,  by  identical  words  protects 
from  seizure  '*the  wearing  apparel  and  bedding"  of  the  person  againsfe 
whose  goods  the  execution  has  issued,  '<  or  his  mmily,  and  the  tools  and 
implements  of  his  trade  to  the  yalue  of  5Z." 

5.  Animals  ferce  naiurce  are  priyileged ;  Go.  Litt.  47  a ;  and  so,  it  is 
there  said,  are  dogs ;  but  this  is  doubtful,  see  1  Smith's  L.  C.  9th  ed.  475, 
476. 

6.  Gkx>ds  in  the  custody  of  the  law,  e,g.y  goods  distrained  damage 
feasant  or  taken  in  execution.  Co.  Litt.  47  a ;  Peacock  y.  Purvis^  2  B.  & 
B.  362;  Wright  y.  Dewes,  1  Ad.  &  E.  641.  But  now,  by  14  &  15  Vict. 
0.  25,  B.  2,  growing  crops  seized  and  sold  imder  an  execunon  may,  while 
remaining  on  the  premises,  be  distrained  for  rent  accruing  due  after 
seizure  and  sale,  if  there  be  no  other  sufficient  distress  on  the  premises. 
Goods  in  the  possession  of  a  bankruptcy  messenger  are  not  priyileged. 
Briggs  y.  Sowry,  8  M.  &  W.  729.  But  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  42  (1),  amended  by  53  &  54  Yict.  c.  71,  s.  28,  proyides 
that  **  the  landlord  or  other  person  to  whom  any  rent  is  due  m>m  the 
bankrupt  may  at  any  time,  either  before  or  after  the  commencement  of 
tiie  bankruptc^r,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for  the 
rent  due  to  mm  from  the  bankrupt,  with  this  limitation,  that  if  such 
distress  for  rent  be  leyied  after  the  commencement  of  the  bankruptcy,  it 
shall  be  ayailable  only  for  eix  months*  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other  person  to  whom  the 
rent  may  be  due  horn,  the  bankrupt  may  proye  under  the  bankruptcy  for 
the  surplus  due  for  which  the  distress  may  not  haye  been  ayaualue " ; 
(2)  for  the  purposes  of  this  section,  the  term  **  order  of  adjudication  '* 
mdudes  an  order  for  the  administration  of  the  estate  of  a  debtor  whose 
debts  do  not  exceed  502.,  or  of  a  deceased  person  who  dies  insolyent.  See 
cases  on  this  section  collected  post.  Part  IQ.,  sub  tit.  Actions  by  Trustees 
of  Bankrupts — Defence, 

And  by  the  Companies  Act,  1862  ^25  &  26  Yict.  c.  89),  s.  163,  it  is 
enacted,  that  '*  where  any  company  is  Wng  wound  up  "  under  that  Act 
''  by  the  court,  or  subject  to  the  supervision  of  the  court,  any  attachment, 
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BeqneBtratioii,  distress,  or  ezecatioxi  pat  in  force  aeainst  the  estate  or 
effects  of  the  company  after  the  commencement  of  the  winding-up  shall 
be  void  to  all  intents."  See  on  this  last  section,  Ex  pte.  Liverpool  Exchan^ 
Co.,  L.  E.,  9  Eq.  370.  It  only  protects  the  property  of  a  company  in 
liquidation,  when  they  are  the  tenants.  Ex  pte.  Heaven^  L.  E.,  6  Gh. 
462 ;  In  re  Regent  United  Service  Stores,  8  Ch.  D.  616,  0.  A.  And  see 
Ex  pte.  N.  Staffordshire  Ry.  Co.,  L.  B.,  19  Eq.  60 ;  and  In  re  N.  Yorkshire 
Iron  Co.,  7  Ch.  D.  661.  The  effect  of  the  J.  Act,  1875,  s.  10,  anU,  p.  300, 
is  not  to  extend  the  Bankruptcy  Act,  1883,  s.  42  (1),  supra,  to  the  case  of 
a  company  in  liquidation.  Thomas  y.  Patent  Lionite  Co.,  17  Oh.  D.  260, 
C.  A. 

In  the  cases  aboye  enumerated,  there  is  an  absolute  priyilege  from 
distress,  though  in  the  case  of  lodger's  goods,  the  lodger  must  take  the 
steps  proyided  by  the  Act  in  order  to  claim  the  priyilege ;  but  there  are 
other  things  priyileged,  proyided  there  be  other  sufficient  distress  on  the 
premises;  these  are — 

1.  Beasts  that  gain  the  land,  and  sheep.  51  Hen.  3,  st.  4,  Buffhead 
{CapUtUa  Itineris,  1  Stat,  of  the  Bealm,  p.  238) ;  Co.  Litt.  47  a,  b.  The 
statute  applies  in  eyery  case,  whether  there  is  an  intermediate  tenancy 
between  the  occupier  and  distrainer  or  not.  Keen  y.  Priest,  4  H.  &  N. 
226,  239.  Cart  colts  and  youn^  steers  not  broken  in  or  used  for  harness 
or  tbe  plough,  are  not  beasts  which  gain  the  land.  S.  0.  See  also  46  & 
47  Vict.  c.  61,  s.  45,  ante,  p.  904. 

2.  Instruments  of  husbandry. 

3.  The  instruments  of  a  man's  profession  or  occupation.  Simpson  y. 
Hartopp,  ante,  p.  903 ;  NargeU  y.  Nias,  1  E.  &  E.  439;  28  L.  J.,  Q.  B. 
143 ;  Co.  Litt.  47  a,  b.  See  also  51  &  52  Vict.  c.  21,  s.  4,  ante,  p.  906, 
which  giyes  absolute  protection  to  a  limited  amount. 

4.  Growing  crops  seized  and  sold  under  an  execution,  distrained  under 
14  &  15  Vict.  c.  25,  s.  2,  ante,  p.  906. 

5.  By  the  A^cultural  Holdings  (England)  Act,  1S83,  in  the  case  of 
tenaneiee  to  wmch  the  Act  applies  (tna€  sects.  54,  61,  ante,  p.  893),  sect.  45, 
proyides  that  liye  stock  taken  on  the  land  by  the  tenant,  on  a  contract 
with  the  owner  for  feeding  at  a  fair  price,  shall  not  be  distrained,  if  there 
is  other  sufficient  distress,  and  if  there  is  not,  then  only  to  the  amoimt  of 
the  price  due,  or  to  be  paid,  for  the  feeding.  The  **  fair  price  *'  need  not 
be  in  money.  L.  &  Yorkshire  Bank  y.  BeUon,  15  Q.  B.  D.  457.  Cattle  on 
land  under  an  agreement  allowing  the  owner  **  the  exdusiye  right  to  feed 
the  grass  on  the  land  for  four  weeks,"  are  not  within  the  section.  Masters 
T.  Green,  20  Q.  B.  D.  807. 

Wbere  conditionally  priyileged  goods  are  taken  when  there  are  sufficient 
unpriyileged  goods  to  satisf^  the  distress,  it  is  wholly  yoid,  and  the 
distrainor  is  liable  in  an  action  of  trespass  or  for  conyersion  to  the  full 
yalue  of  goods.  Nargett  y.  Nias,  supra;  Keen  y.  Priest,  ^t,  p.  908. 
But  if  pri-vileged  goods  are  taken,  along  with  others  not  priyileged,  he  is 
a  trespasser  ah  initio,  qua  the  priyileged  eoods  only.  Harvey  y.  Pocock, 
11  M.  &  W.  740.  It  should  be  obseryed  that  the  distrainor  is  only  bound 
to  satisfy  his  claim  primarily,  with  goods  that  were  distrainable  at 
common  law,  and  need  not  seize  growing  crops  or  other  things  made 
distrainable  by  statute,  in  preference  to  goods  conditionally  priyileged. 
PiggoU  y.  Birtles,  1  M.  &  W.  441. 

If  the  landlord  agree  that  certain  goods  placed  on  the  land  demised 
shall  not  be  liable  to  distress,  or  that  he  will  not  distrain  till  a  certain 
condition  has  been  fulfilled,  he  will  be  liable  in  an  action  of  trespass  or 
for  conyersion,  if  he  take  them  in  breach  of  the  agreement.  Hors/ord  y. 
Webster,  1  0.  M.  &  B.  696 ;  Giles  y.  /S^noer,  3  C.  B.,  N.  S.  253;  26  L.  J., 
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0.  P.  237.  Where  goods  have  been  left  in  a  depository  warehouse,  which 
is  in  the  apparent  possession  of  the  landlord,  he  cannot  seize  them  for 
rent  due  to  a  tenant  to  whom  he  has  in  fact  let  the  premises.  MUes  y. 
Furher,  L.  B.,  8  Q.  B.  77. 

I>am<ige$,']  In  the  case  of  an  ille^  distress,  the  measure  of  damages 
is  usually  the  value  of  the  goods  seized,  and  no  deduction  can  be  allowed 
for  any  rent  due.  Attack  v.  Bramwell,  3  B.  &  S.  520 ;  32  L.  J.,  Q.  B. 
146 ;  Nargett  y.  Nicu,  ante^  p.  907.  So,  a  stranger,  whose  sheep  are  on  a 
tenant's  land,  may  bring  trespass  against  the  landlord  for  distraining 
them,  when  Ihere  are  ower  distrainaole  goods  or  cattle  on  the  land,  and 
may  recover  the  full  value  of  the  sheep.  Keen  v.  Priest,  4  H.  &  N.  236 ; 
28  L.  J.,  Ex.  157.  The  plaintiff  is  entitled  to  recover  the  full  value  of 
the  goods,  although  he  nas  only  a  special  property  in  them.  Stvire  y. 
Leach,  18  0.  B.,  N.  S.  479 ;  34  L.  J.,  0.  P.  150.  Where  there  has  been  a 
wrongful  seizure,  and  a  man  has  been  placed  in  possession  for  some  days, 
the  putintiff  may  recover  substantial  damages  though  he  has  had  the  use 
of  the  goods  all  the  time.  Baylies  y.  Fish^,  7  Bing.  153;  see  also  Boss 
v.  Doss,  post,  p^  926.  In  the  case  of  distress  and  sale  by  a  landlord  where 
no  rent  is  due,  the  jury  ought  under  stat.  2  W.  &  M.  sees.  1,  c.  5,  s.  4, 
ante,  p.  899,  in  an  action  on  that  statute,  to  be  directed  to  give  as 
damages  double  the  value  of  the  goods  seized.  Masters  v.  Farris,  1  C.  B. 
715. 

Defence, 

The  defence  must,  of  course,  in  each  case  depend  on  the  form  of  the 
statement  of  claim  and  subsequent  pleadings.  It  will  be  easily  gathered 
from  what  is  stated  with  regard  to  the  right  of  action  in  each  dass  of 
illegality  what  defences  can  be  raised.  Where  the  form  of  action  is 
trespass  qu.  d.  fr.,  or  trespass  de  bonis  asportatis,  or  for  conversion,  see 
Defences  to  those  several  actions,  post,  pp.  927,  938,  975.  See  also  Action 
of  Beplevin,  post,  pp.  1069  et  &eq. 

The  defence  of  not  guilty  (by  stat.  11  Geo.  2,  c.  19,  ss.  19.  21),  lets  in. 
evidence  of  everything  that  might  lawfully  be  done  in  order  to  make  the 
distress.  Haine  v.  Davey,  4  Ad.  &  E.  892;  Williams  v.  Jones,  11  Ad.  & 
£.  643 ;  following  Bossy,  Clifkm,  Id.  631 ;  Eagleton  v.  GtOteridge,  11 M.  & 
W.  465 ;  and  see  further,  post.  Part  m.  Actions  against  oonstalles — Defemoe 
of  Not  Guilty,  This  defence  is  preserved  by  B^es,  1883,  0.  xiz.,  r.  12, 
ante,  p.  301,  which  provides  that  it  shall  have  the  same  effect  as  the  like 
plea  previously  had.  As  to  how  it  is  to  be  pleaded,  see  0.  xxi.,  r.  19,  ante^ 
p.  302.  So  wnere  some  privileged  goods  are  taken,  the  defendant  may 
justify  under  that  defence  as  to  the  taking  of  goods  not  privileged.  Harvey 
v.  Pocock,  ante,  p.  907. 

The  defence  arising  under  11  Geo.  2,  c.  19,  ante,  p.  901,  andpost,  p.  1072, 
where  the  goods  have  been  fraudulently  removed,  must  be  specially 
pleaded;  for  11  Geo.  2,  c.  19,  s.  21,  by  which  the  landlord  is  enabled  to 
plead  the  general  issue,  relates  only  to  distresses  made  upon  premises  in 
respect  of  which  the  rent  is  due.  Furneawx  v.  Fotherby,  4  Gamp.  136, 
Ld.  Ellenborough ;  Postman  v.  Barrel,  6  C.  &  P.  225,  226,  Tindal,  0.  J. ; 
and  other  cases  cited  2  Wms.  Saund.  284  c,  ^2)  {d), 

A  landlord  whose  bailiff  has  wrongfully  distinined  fixtures,  is  not  liable 
in  trespass,  although  he  has  received  the  proceeds,  but  in  ignorance  of  the 
illegal  act.  Freeman  v.  RosJier,  13  Q.  B.  780.  But  where  the  broker 
takes  goods  which  it  was  intended  that  he  should  take,  the  landlord  is 
liable  for  any  irregukxity  in  the  conduct  of  the  distress.    HaseUr  y. 
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Lemayne,  5  0.  B.,  N.  S.  630;  28  L.  J.,  C.  P.  103.  Where  a  distress 
wanant  was  signed  by  defendant  as  agent  of  the  landlord,  and  rent  was 
tendered  to  the  defendant  before  actual  distress,  the  defendant  was  held 
liable  in  trespass  for  damages,  including  an  illegal  exaction  by  the  broker 
employed  by  him  of  excessiye  costs  of  distress.  Bennett  y.  Bayes^  5  H.  & 
N.  391 ;  29  L.  J.,  Ex.  224.  The  landlord  is  not  liable  for  an  assault 
committed  by  the  broker  in  executing  the  warrant.  See  Richards  y.  W, 
Middieeex  Waterworks  Co,,  15  Q.  B.  D.  660.  A  pound-keeper  is  not  liable 
for  goods  wrongfully  distrained,  unless  he  exceeds  his  duty  or  assents 
to  the  trespass.  Bodkin  y.  PoweU,  Cowp.  478.  And  where  a  seryant, 
authorized  to  distrain  cattle  dama^  feasant,  driyes  cattle  off  the  plaintifPs 
land  into  his  master's,  and  then  distrains  them,  the  master  is  not  Liable  in 
trespass.    Lyons  y.  Martin,  8  Ad.  &  E.  512. 

Where  a  statute  enacts  that  the  owner  shall  allow  the  occupier  of 
premises  to  deduct  out  of  the  rent  from  time  to  time  becoming  due,  the 
sums  of  money  which  the  occupier  pays  the  yestry  for  works  done  by 
them  under  the  Act,  the  occupier  can  only  ayail  himself  of  the  proyision 
when  he  has  actually  paid  the  money ;  and  therefore  a  distress  for  rent 
due  after  service  of  a  demand  for  payment  from  the  yestry,  but  before 
payment,  is  legal.  Byan  y.  Thompson,  L.  E.,  3  G.  P.  144.  If  before  sale 
of  the  distress  the  payment  be  made  to  the  yestry  by  the  tenant,  the 
landlord  may,  neyertheless,  ^  on  and  sell  enoufi:h  of  the  distress  to 
defray  the  expenses  of  the  distress.  Id.  But  a  bailiff  who  has  been 
withdrawn  by  the  landlord  cannot  go  on  and  sell  for  this  purpose ;  if  he 
do  so  the  sale  is  yoid,  and  no  property  passes  to  the  purchaser.  Harding 
y.  HaU,  14  L.  T.,  N.  S.  410;  E.  T.  1866,  Ex. 
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This  action  is  founded,  not  upon  any  wrong  done  to  the  woman  seduced, 
but  upon  that  done  to  theperson  who  has  a  ri^ht  to  her  seryices,  and  who 
is  always  the  plaintiff.  The  origin  and  principle  of  actions  for  seducing 
or  enticing  away  seryants,  or  those  who  naye  entered  into  contracts  for 
personal  sendee,  are  discussed  in  LtmUey  y.  Oye,  2  E.  &  B.  216 ;  22  L.  J., 
Q.  B.  463.  Eyen  although  the  relation  of  master  and  seryant  do  not 
strictly  exist  between  A.  and  B.,  A.  can  sue  C,  for  maliciously  inducing 
B.  to  brea^  his  contract  of  exclusiye  personal  seryice  with  A.,  thereby  in 
fact  and  naturally  causing  injury  to  A.  S.  C. ;  Bowen  y.  ffoM,  6  Q.  B.  D. 
333,  C.  A.  But  not  imless  there  is  a  yalid  contract  between  A.  and  B. 
De  Francesco  y.  Bamum,  45  Ch.  D.  430. 

In  an  action  for  seduction,  the  nlaintiff  may  haye  to  proye  (1),  that  the 
party  seduced  was  in  the  plaintin's  service ;  and  (2),  line  seduction,  and 
(3),  the  subsequent  loss  of  seryice. 

Evidence  of  the  service,']  Although  this  action  cannot  be  maintained 
without  some  proof  of  tne  seryice,  or  liability  to  service,  and  it  is  not 
sufficient  merely  to  show  that  the  plaintiff  has  incurred  an  expense  in 
consequence  of  the  confinement  of  the  party  seduced;  Saterthwaite  y. 
Duerst,  5  East,  47,  n.;  4  Doug.  315;  Postlethwaite  y.  Parkes,  3  Burr.  1878; 
UaXl  y.  Hollander y  4  B.  &  0.  662 ;  Orinnell  y.  Welh,  7  M.  &  Gr.  1033 ;  yet 
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it  is  not  necessary  to  proye  an  adual  contract  of  senrice,  or  that  wages 
liave  been  paid.  Evaris  v.  Walton,  L.  R.,  2  0.  P.  616.  Where  the 
daughter  is  a  minor,  living  at  her  father's  house,  the  service  may  be  pre- 
sumed; Harris  ▼.  Butler y  2  M.  &  W.  642;  per  Parke,  B.,  Maunder  y. 
Venn,  M.  &  M.  324;  R.  v.  Chillee/ord,  4  B.  &  C.  102;  so,  where  a  minor 
has  been  away  from  home  in  domestic  service  and  that  service  is  deter- 
mined, the  father's  right  to  her  services  instantly  revives,  and  he  can 
maintain  an  action  if  she  be  seduced  while  returning  home.  Terry  y, 
Hutchineony  L.  B.,  3  Q.  B.  699.  And  where  the  daughter  is  of  age  (in 
which  case  also  the  action  is  maintainable,  Booth  v.  Charlton^  cited  6 
East,  47 ;  TvlUdge  v.  Wade,  3  Wils.  18),  the  slightest  evidence  of  service, 
such  as  milking  cows,  has  been  held  sufficient.  Bennett  v.  AUcott,  2  T.  B. 
168.  Even  making  tea  has  been  said  to  be  an  act  of  service.  Per  Abbott, 
0.  J.,  Carr  v.  Clarke,  2  Ohitty,  261 ;  Mann  v.  Barrett,  6  Esp.  32.  Where 
a  daughter  has  been  seduced,  the  parents  may  maintain  an  action  on  the 
supposed  relation,  though  the  rank  and  circumstances  of  the  parties  make 
it  improbable  that  she  should  be  treated  as  a  menial  servant.  Fore»  y. 
Wilson,  Peake,  65. 

It  must  in  general  appear  l^t  the  daughter  was  residing  with  the 
father  at  the  time  of  the  seduction,  or  at  lesust,  that  though  absent  from, 
home,  she  was  still  constructively  in  his  service.  Hius,  vmere  the  plain- 
tiff put  a  daughter  out  to  board  and  reside  with  the  defendant  as  an 
apprentice  for  two  years,  no  action  was  held  to  lie  against  the  defendant 
for  seducing  her,  whereby  she  became  ill,  and  was  ooliged  to  remove  to 
the  plainti^s  house  again,  and  to  be  supplied  by  him  wiui  medicines,  &c. 
Harris  v.  Butler,  2  M.  &  W.  639.  Where  the  daughter  at  the  time  of  the 
seduction  was  acting  as  housekeeper  to  her  brother-in-law,  and  though 
she  might  have  left  him  when  she  pleased,  had  no  intention  of  so  doing ; 
it  was  held  that  the  action  could  not  be  maintained.  Dean  v.  Peel,  5 
East,  46.  Where  the  daughter,  though  in  the  service  of  a  relation,  or 
keeping  a  separate  establishment  of  her  own,  was  in  the  habit  of  paying 
to  her  father  part  of  her  wages :  held,  that  this  circumstance  gave  him  no 
right  of  action.  Carr  v.  Clarke,  2  Chitty,  260 ;  Manley  v.  Field,  7  C.  B., 
N.  S.  96 ;  29  L.  J.,  0.  P.  79.  So,  although  the  daughter  intended  to  return 
to  her  father's  when  she  Quitted  her  service ;  Blaymire  y.  Haley,  6  M.  & 
W.  55 ;  or  where  the  daughter  was  spending  a  few  days'  holiday  with  the 

Slaintiff,  her  mother.  Hedges  v.  Tagg,  L.  B.,  7  Ex.  283.  So,  where  the 
aughter,  by  permission  of  the  mistress,  did  work  for  her  mother  after 
the  usual  dfa^s  work  was  done.  Thompson  y.  Ross,  6  H.  &  N.  16 ;  29 
li.  J.,  Ex.  1. 

But  where  the  daughter  lived  at  her  father's  house  from  6  p.m.  to 
7  a.m.  daily,  and  during  the  rest  of  her  time  was  occupied  in  the  service 
of  the  defendant  as  a  labourer  in  husbandry;  held  that  mere  was  sufficient 
evidence  of  service  under  the  father.  Rist  v.  Faux,  4  B.  &  S.  409 ;  32 
L.  J.,  Q.  B.  386.  So,  where  by  permission  of  her  parents  she  attended  to 
the  defendant's  shop  for  a  few  days,  during  the  temporary  absence  of  his 
wife,  the  action  was  held  maintainable.  Griffiths  y.  Teetgen,  16  C.  B.  344; 
24  L.  J.,  C.  P.  35.  So,  where  the  daughter  was  on  a  visit  animo  revertendi. 
Johnson  V.  M'Adam,  cited  5  East,  47 ;  see  Terry  y.  Hutchinson,  supra. 

Where  the  daughter  was  a  mairied  woman,  separated  from  her  husband, 
and  living  as  servant  with  her  father,  it  was  held  that  the  latter  might 
maintain  this  action,  as  he  had  a  right  as  against  a  wrongdoer  to  her 
services.  Harper  v.  Luffkin,  7  B.  &  C.  387.  Where  the  action  was 
brought  by  the  aunt  of  the  party  seduced,  with  whom  she  resided,  it  was 
held  that  she  stood  in  loco  parentis,  and  was  entitled  to  recoyer,  though 
the  mother  was  living.    Edmondson  v.  Macheill,  2  T.  B.  4.    So,  where  &e 
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plaintiff,  an  officer  in  the  army,  had  adopted  the  daughter  of  a  deceased 
soldier,  he  was  held  entitled  to  maintain  this  action.  Irwin  v.  Dearman, 
11  East,  23.  So,  a  master,  not  related  to  his  servant,  may  recover 
damages  against  the  defendant  for  debauching  her.  Fores  v.  Wilson^ 
Peake,  bo ;  see  Hall  y.  Hollander,  4  B.  &  G.  663.  But,  the  action  cannot 
be  supported  by  the  trustee  of  the  bankrupt  master.  Howard  y.  Orowthery 
8  M.  &  W.  601. 

The  relation  of  master  and  servant  must  exist  at  the  time  of  the 
seduction;  Davies  y.  Williams,  10  Q.  B.  725;  Hedges  v.  Ta^g,  ante, 
p.  910 ;  and  also  at  the  time  of  tiie  confinement  where  uiat  is  rebed  on  as 
the  occasion  of  loss  of  service.  S.  C,  Id.  See  also  Harris  y.  Butler,  ante, 
p.  910. 

Evidence  of  the  sedudion  and  loss  of  service.']  Loss  of  service  consequent 
on  the  seduction  is  necessary  to  support  the  action  whether  framed  in 
trespass ;  Eager  v.  Grimiuood,  1  Excn.  61 ;  or,  in  case ;  Orinndl  v.  Wells, 
7  M.  &  Gr.  1033 ;  see  Hedges  y.  Tagg,  ante,  p.  910.  The  action  is  com- 
monly brought  against  tiie  defendant  ^  for  debauching  the  plaintiff's 
daughter  or  female  servant,  and  in  this 'case  the  illness,  consequent  on 
her  pregnancy  and  confinement  is  usually  relied  on  as  evidence  of  loss  of 
service ;  but  the  action  was  held  to  lie,  tnough  the  daughter  had  not  berai 
actually  confined  before  action  brought,  and  though  the  plaintiff  had 
Toluntanly  turned  her  out  of  his  house  upon  discovery  of  her  pregnancy. 
Per  Ld.  Denman,  C.  J.,  Joseph  y.  Corvander,  Winton  Sum.  Ass.  1834.  Li 
Manville  v.  Thomson,  2  C.  &  P.  303,  the  action  was  maintained,  although 
it  did  not  appear  that  the  daughter  had  become  pregnant. 

The  action  is  also  maintainable  for  enticing,  or  keeping  a  servant  away 
from  her  master's  service  without  debauching  her,  the  actual  removal  of 
the  servant  constituting  the  loss  of  service.  Evans  v.  Walton^  L.  B.,  2 
C.  P.  615.    See  also  Lumley  y.  Gye,  and  Bowen\.  Hall,  ante,  p.  909, 

Damages. — Evidence  in  ag^ravati<m.l  Although  the  loss  of  service  is  the 
legal  foundation  of  this  action,  and  though  it  is  difficult  to  reconcile  with 
principle  the  giving  of  greater  damages  on  another  ground,  the  practice 
has  become  inveterate,  and  cannot  now  be  shaken.  Per  Ld.  EUenborough, 
C.  J.,  in  Irwin  v.  Dearman,  11  East,  24.  Damages  may  therefore  be 
given  for  the  loss  which  the  plaintiff  has  sustained  Dy  being  deprived  of 
uie  society  and  comfort  of  his  child,  and  by  the  dishonour  which  he 
suffers.  Southernwood  v.  Ramsden,  2  Selw.  N.  P.  13th  ed.  1066 ;  Cfuimhers 
V.  Irunn,  Ih. ;  Bedford  v.  McKowl,  3  Esp.  119 ;  Tullidge  v.  Wade,  3  Wils. 
19 ;  Andrews  y.  Askey,  8  0.  &  P.  9,  10.  The  jury  are  to  take  into  con- 
sideration the  situation  in  life  of  the  parties ;  but  evidence  of  the  defen- 
dant's means  is  irrelevant  to  the  issue,  and  therefore  not  admissible. 
Hodsoll  v.  Ta.yl&r,  L.  B.,  9  Q.  B.  79. 

Hie  plaintiff  may  prove  that  the  defendant  was  addressing  his  daughter 
as  an  honourable  suitor.  Dodd  v.  Norris,  3  Gamp.  519 ;  Elliott  v.  Niddin, 
5  Price,  641.  It  has  been  held  that  neither  in  chief  nor  in  cross-examina- 
tion can  the  plaintiff  show  that  the  defendant  had  previously  made  a 
promise  of  marriage  to  the  daughter ;  for  this  is  a  distmct  cause  of  action 
Dy  the  daughter.  Dodd  v.  Norris,  supra ;  Tullidge  y.  Wade,  3  Wils.  19. 
But  several  cases  are  mentioned  in  2  Stark.  Evid.  3rd  ed.  990,  where 
such  evidence  has  been  admitted,  not  with  the  view  of  augmenting  the 
damages,  but  to  vindicate  the  character  of  the  person  seduced,  and  to 
show  the  means  used  by  the  defendant  to  effect  the  injury ;  and  in  Capron 
y.  Bcdmond,  Exeter  Sp.  Ass.  1831,  Park,  J.,  not  only  allowed  proof  of  a 
promise,  but  also  that  the  defendant  had  persuaded  me  daughter  to  take 
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measnres  to  destroy  her  offspring,  and  liad  spoken  to  her  abont  hiring  a 
nurse,  and  other  arrangements  in  contemplation  of  marriage,  these  facts 
b^g  all  immediately  connected  with  the  act  complained  of. 

The  plaintiff  is  allowed  to  prove  the  amount  of  the  expenses  sustained 
by  him  in  oonseouenoe  of  his  daughter's  confinement,  &c.  The  expenses 
of  medical  attenoance,  though  not  paid,  may  be  recovered.  Dixon  v.  BeU, 
1  Stark.  289.  Declarations  of  the  defendajit's  wife,  tending  to  prove  a 
confederacy  between  them  to  seduce  the  plaintiff's  daughter,  have  been 
admitted  in  aggravation.    Knowles  v.  Compigne,  "Winton  Sum.  Ass.  1835. 

Evidence  of  character,']  The  plaintiff  cannot  ^ve  evidence  of  the 
daughter's  jB;ood  character,  except  in  answer  to  evidence  of  general  bad 
character  given  on  the  other  side ;  Bamfidd  v.  Massey^  I  Camp.  460 ;  and 
even  where  the  daughter  had  been  cross-examined  as  to  circumstances  of 
extreme  indelicacy  and  levity  in  her  conduct.  Lord  Ellenborough  ruled 
that  the  plaintiff  was  not  at  liberty  to  call  witnesses  to  character,  for 
there  was  an  opportunilr^  of  explaining  on  re-examination,  the  questions 
put  on  the  cross-exammation.  Ihid,  But,  in  another  case,  ^ere  the 
cross- examination  of  the  party  seduced  went  to  show  that  she  had  con- 
ducted herself  immodestly  towards  the  defendant  before  the  seduction,  and 
had  kept  improper  company,  the  plaintiff  was  allowed,  without  objection, 
to  prove  the  general  good  character  and  modest  deportment  of  his  daughter, 
and  tiie  general  respectability  of  the  family.  B<Ue  v.  HiU,  1  0.  &  P.  100. 
See  ante,  p.  87. 

Costs.']  As  to  plaintiff's  right  to  costs,  vide  ante,  pp.  291,  294.  The 
County  Court  has  no  original  jurisdiction  to  entertain  an  action  for  seduc- 
tion.    51  &  52  Yict.  c.  43,  s.  56. 

Defence. 

The  defendant  may  show  that  he  is  not  the  father  of  the  child,  though 
he  admits  the  criminal  intercourse,  for  this  negatives  the  loss  of  service. 
Eager  v.  Qrimwood,  1  Exch.  61. 

Damages. — Evidence  in  mitigation.]  Where  the  plaintiff  has  been  guilty 
of  gross  misconduct  in  suffering  the  defendant  to  continue  his  visits  as  a 
suitor  to  his  daughter,  knowing  tfaiat  he  was  a  married  man,  on  an  alleged 
probability  of  divorce,  Ld.  Kenvon  nonsuited  the  plaintiff.  Buddie  v. 
Sooolt,  Peake,  240.  But  it  may  be  doubted  whether  this  was  not  rather 
matter  in  reduction  of  damages.  In  mitigation  of  damages  the  defendant 
may  show  the  loose  character  of  the  girl ;  but  if  she  be  asked  whether, 
before  her  aoquaintanoe  with  the  defendant,  she  had  not  been  criminally 
connected  wim  other  men,  she  is  not  bound  to  answer  the  question.  Dodd 
V.  Norris,  3  Camp.  519.  See  further,  ante,  p.  87.  Where,  however,  the 
evidence  would  tend  to  show  that  the  defendant  is  not  the  father  of  the 
child,  it  may  be  otherwise.  Garbutt  v.  Simpson,  32  L.  J.,  M.  C.  186.  He 
may  prove  expressions  of  the  daughter  tending  to  show  the  levity  of  her 
chsuracter ;  but  if  the  expressions  also  tend  to  contradict  her  evidence, 
they  cannot  be  proved  without  previously  asking  her,  on  cross-examina- 
tion, whetiier  she  used  them.     Carpenter  v.  WaU,  11  Ad.  &  E.  803. 
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Evidence  of  the  assault,']  An  attempt  to  do  a  corporal  injury  to  another, 
coupled  with  a  present  ability,  or  any  act  or  gesture  from  which  an  inten- 
tion to  commit  a  battery  may  be  implied,  is  an  assault.  Genner  y. 
Sparkes,  1  Salk.  79;  Bead  v.  Coker,  IS  C.  B.  850;  22  L.  J.,  0.  P.  201. 
So,  riding  after  a  person  and  obliging  him  to  run  away  to  avoid  being 
beaten,  is  an  assault.  Mortin  v.  Shoppee,  3  C.  &  P.  373.  To  upset  a 
chair  or  carriage  in  which  a  person  is  sitting  is  an  assault.  Hopper  v. 
Beeve,  7  Taunt.  700.  To  throw  a  lighted  squib  at  A.,  who,  in  seli- 
defenoe,  throws  it  from  him,  so  that  it  accidentally  falls  on  B.,  is  an 
assault  by  the  first  thrower  on  B.     Scott  v.  Shepherd,  2  W.  Bl.  892; 

1  Smith's  Lead.  Cases.  Where  parish  officers  cut  off  the  hair  of  a  pauper 
against  her  will,  it  was  held  to  be  an  assault.  Forde  y.  Skinner,  4  C.  & 
P.  239. 

A  battery,  which  always  includes  an  assault,  is  the  actual  doing  an 
injury,  be  it  ever  so  small,  in  an  angry  or  reyengeful,  or  rude  or  insolent 
manner,  as  by  spitting  in  a  man*s  face,  or  violently  jostling  him  out  of 
the  way.  B.  N.  P.  15.  To  throw  water  upon  a  person  is  a  battery. 
Pursell  Y.  Horn,  8  Ad.  &  E.  602.  An  assault  or  battery  must  be  an  act 
done  against  the  will  of  the  party  assaidted ;  per  Patteson,  J.,  Christo^ 
pherson  y.  Bare,  11  Q.  B.  477.  Tnerefore  a  touch  or  stroke  in  jest  is  no 
assault.  Williams  y.  Jones,  Cas.  temp.  Hardw.  301.  So,  a  touching  to 
engage  attention.  Coward  y.  Baddeley,  4  H.  &  N.  478;  28  L.  J.,  Ex. 
260.  It  is  not  essential  that  the  act  should  appear  to  be  wilful,  it  is 
enough  if  it  be  negligent;  for  no  man  shall  be  excused  of  a  trespass 
except  it  may  be  judged  utterly  without  his  fault.  Weaver  y.  Ward, 
Hob.  134 ;  Com.  Dip.  Pleader,  Trespass  (3  M.  20,  30,  31).  But  it  has 
been  recently  held  by  Denman,  J.,  after  reviewing  the  previous  cases, 
that  where  the  act  was  accidental  in  the  sense  of  being  unintentional, 
and  there  was  no  negligence,  trespass  will  not  lie.  Stanley  v.  Foivdl, 
(1891)  1  Q.  B.  86.  Thus,  where  shot  from  the  defendant's  gun  glanced 
from  a  tree  and  struck  the  plaintiff,  the  defendant  was  held  not  liable  in 
the  absence  of  negligence.    S.  C. 

Liability  of  the  defendant.']  The  cases  relating  to  the  liability  of  the 
defendant  for  an  assault  actually  committed  on  the  plaintiff  by  another 
person  by  his  authority  are  collected  post,  pp.  917  «^  seq. 

Damages.]  The  circumstances  of  time  and  place,  when  and  where  the 
insult  was  given,  require  different  damages ;  tnus  it  is  a  greater  insult  to 
be  beaten  upon  the  Boyal  Exchange  than  in  a  private  room;  per 
Bathurst,  J.,  Tvllidge  v.  "Wade,  3  Wils.  19 ;  and  see  Bracegirdle  v.  Orford, 

2  M.  &  S.  77;  Merest  v.  Harvey,  6  Taunt.  442,  444,  per  Heath,  J.  See 
farther  «u5  tit.  Action  for  false  imprisonment,  post,  p.  917.  As  to  remote- 
ness of  consequential  damage,  see  Glover  y.  X.  di  S.  W.  By,  Co,,  L.  B., 

3  a.  B.  25. 

Defence, 

There  is  no  assault  if  the  plaintiff  consented  to  the  defendant's  act. 
Christopherson  v.  Bare^  supra.  Nor  if  the  injury  is  the  result  entirely  of 
a  superior  agency,  and  is  unavoidable,  and  the  conduct  of  the  defendant 
entirely  witnout  fault.     Gibbons  v.  Pepper,  1  Ld.  Baym.  38 ;  Wakeman  v. 

VOL.  n.  o 
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Bohinsony  1  Bing.  213 ;  Hall  v.  Fearnley,  3  Q.  B.  919 ;  B.  N.  P.  15.  See 
Holmes  y.  Mathfr,  L.  B.,  10  Ex.  261.  And  '*  it  is  believed  that  all  the 
cases  in  which  inevitable  accident  has  been  held  an  excuse  for  what  prima 
fade  was  a  trespass,  can  be  explained  on  the  "  principle  '*  that  the  circum- 
stances were  such  as  to  show  that  the  plaintiff  had  taken  the  risk  upon 
himself."  Fletcher  v.  Rylands,  L.  E.,  1  Ex.  287,  Ex.  Ch.,  per  cur.  It 
was  held  that  where  the  assault  amounted  to  a  felony,  for  which  the 
defendant  had  not  been  prosecuted,  the  plaintiff  would  be  nonsuited. 
WeUock  V.  Constantine,  2  H.  &  C.  146 ;  32  L.  J.,  Ex.  286.  In  Wdls  v. 
AbraJiamSf  L.  B.,  7  Q.  B.  5d4,  per  cur.,  this  doctrine  was,  however, 
alto^ther  doubted.  See  further  Ex  pte.  Bally  10  Ch.  D.  667,  C.  A. ; 
Midland  Ineur.  Co.  v.  Smithy  6  Q.  B.  D.  561 ;  Boope  v.  jyAvigdor,  10 
Q.  B.  D.  412 ;  and  AppUhy  v.  FranJdiny  17  a  B.  D.  93. 

Mitigation  of  damages.']  The  defendant  may  perhaps  prove  any  drcum- 
stances  in  mitigation  wmch  tend  to  reduce  the  quantum  of  damages,  and 
which  could  not  have  been  pleaded.  3  Stark.  E7.  3rd  ed.  1120;  Yin.  Ab. 
Ev.  (1  b)  pi.  16 ;  Watson  v.  Christie,  2  B.  &  P.  225,  n. ;  see  further  sub 
tit.  Action  for  false  imprisonment^  post,  p.  923.  Thus  he  may  for  this 
purpose  give  evidence  of  a  prior  assaidt  on  him  by  the  plaintm.  Syers 
V.  Chapman,  2  C.  B.,  N.  S.  438. 

Evidence  under  defence  of  self-defence. — Excess."]  One  of  the  most 
common  defences  in  this  action  is  that  the  plaintiff  made  the  first  assault, 
and  that  the  defendant's  batterer  was  in  self-defence.  Go.  Litt.  212  b. 
If  the  plaintiff  takes  issue  on  tnis  defence,  he  puts  the  whole  defence  in 
issue,  and  the  defendant  will  have  to  prove  the  prior  assault  by  the 
plaintiff,  which  occasioned  the  defendant's  assault.  Timothy  v.  Simpson^ 
1  0.  M.  &  B.  757.  If  he  prove  that  the  plaintiff  lifted  up  his  stick  and 
offered  to  strike  him,  it  may  be  a  sufficient  assault  to  justify  his  striking 
the  plaintiff,  and  he  need  not  stay  till  the  plaintiff  has  actually  struck 
him.  B.  N.  P.  18.  But  it  is  not  every  assault  that  will  justify  every 
battery ;  and  it  is  matter  of  evidence  whether  the  assault  was  proportion- 
able to  the  battery.  Thus,  if  A.  strikes  B.,  B.  cannot  justify  drawing  his 
sword  and  cutting  off  A.'s  hand.  Cook  v.  Beal,  1  Ld.  Baym.  177.  How- 
ever, in  such  case,  the  plaintiff  was  not,  in  general,  allowed  to  take 
advantage  of  the  eoccess  in  the  violence  of  the  defendant's  assault  under  a 
general  replication  denying  the  facts  relied  upon  as  a  defence,  but  should 
have  replied  the  excess.  Dale  v.  Wood,  7  B.  Moore,  33 ;  Oakes  v.  Wood, 
3  M.  &  W.  150.  And  now,  by  Rules,  1883,  0.  xix.  r.  15,  ante,  p.  301, 
each  party  must  allege  all  those  facts  not  appearing  in  the  previous 
pleadings,  on  which  he  means  to  rely,  as  if  not  raised  would  be  likely  to 
take  the  opposite  party  by  surprise ;  and  by  O.  xxiii.  r.  6,  ante,  p.  302, 
matters  that  were  lormerly  plesuied  by  way  of  new  assignment,  may  now 
be  introduced  by  amendment,  or  reply.  Where  the  plaintiff  sJleges 
and  proves  an  assault  and  battery,  and  the  defence  alleges  matter  to 
justify  both,  the  defendant  must  prove  enough  of  his  defence  to  justify 
both.  Per  cur.  Lamb  v.  Burnett,  1  0.  &  J.  294.  So,  when  the  declaration 
alleged  an  assault,  a  turning  out  of  plaintiff's  house,  and  imprisonment, 
and  the  plea  (besides  not  guilty)  justified  the  assault  and  removal  by  a 
molliter  manus,  &c.,  and  that  because  the  plaintiff  assaulted  him,  the 
defendant  gave  him  in  charge  to  a  constable ;  it  was  held,  that  if  the 
plaintiff  proved  the  imprisonment,  the  defendant  must  prove  the  prior 
assault  by  the  plaintiff.  Beece  v.  Taylor,  4  Nev.  &  M.  469 ;  PhiUips  v. 
JImugate,  5  B.  &  A.  220. 

When  the  plaintiff  could  justify  his  first  assault,  he  must  have  replied 
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BacH  matter  of  jtistificatioii  specially ;  for  it  could  not  be  giyen  in  evidence 
under  a  general  replication.  King  v.  Phippard,  Carth.  281 ;  B.  N.  P.  18. 
Thus,  lie  could  not  show  that  the  first  assault  was  lawfully  committed  by 
him  in  enforcing  a  public  right  of  way  which  the  defendant  prevented  him 
from  usin^.  Bird  v.  Jones^  7  Q.  B.  742,  750,  per  Patteson,  J.  And  the 
rule  woula  be  the  same  under  Bules,  1888,  0.  xix.,  r.  15,  ante,  p.  301. 

Evidence  on  defence  of  justification  in  defence  of  possession."]    If  the  defen- 
dant pleaded  that  he  was  possessed  of  a  house,  &c.,  and  that  the  plaintiff, 
without  his  Hoence,  entered  and  disturbed  him,  whereupon  he  requested 
the  plaintiff  to  depart,  and,  on  refusal,  gently  lay  hands  upon  him  to  turn 
him  out ;  and  the  plaintiff  joined  issue;  the  defendant  must  have  shown 
his  possession,  the  plaintiff  s  entry  and  disturbance,  the  request  to  depart, 
and  his  refusal.    If,  in  fact,  the  defendant  was  guilty  of  an  excess  of 
violence  in  resisting  the  plaintiff,  the  latter  should  formerly  have  new 
assigned  or  replied  such  excess.     Weaver  v.  Bushy  8  T.  B.  78.    Bules, 
1883,  0.  xxiii.,  r.  6,  aniCt  p.  302,  abolish  new  assignments,  and  provide 
that  matters  that  would  formerly  have  been  new  assigned,  may  now  be 
introduced  by  amendment  of  the  statement  of  claim,  or  by  way  of  reply. 
If  the  plaintiff  enters  forcibly  into  the  defendant's  house,  the  latter  maj 
resist  force  by  force  without  any  previous  request  to  depart,  but  the  justi- 
fication in  such  case  should  be  that  the  plaintiff,  with  a  strong  hand, 
endeavoured  forcibly  to  break  and  enter  the  defendant's  close,  whereupon 
the  defendant  resisted  and  op^sed  such  entrance,  &c.,  and  that  if  any 
damage  happened  to  the  plaintiff,  it  was  in  defence  of  the  possession  of 
the  close.     Com.  Dig.  Pleader,  Trespass  (3  M.  16,  17) ;  Bush  y,  Parker y  1 
N.  C.  72 ;  Oakes  v.  Woody  2  M.  &  W.  791 ;  3  M.  &  W.  150.    "Where  a 
defendant  pleads  and  proves  a  good  cause  of  justification,  it  is  no  answer 
upon  a  general  reply,  that  he,  in  fact,  alleged  and  acted  upNon  another, 
and  a  l»d  one  at  the  time  of  the  trespass;  semb.  per  cwr.y  in  Baillie  v. 
Kelly  4  N.  0.  650,  651. 

A  defence  justifying  the  removal  of  the  plaintiff  from  a  boat  in  defen- 
dant's possession,  is  not  supported  by  proof  that  the  boat  had  been 
engaged  for  one  day  by  the  defendant  on  a  pleasure  excursion,  the  crew 
employed  by  the  owner  still  remaining  upon  it.  Dean  v.  Hoggy  10  Bin^. 
345.  Under  a  replication  traversing  generally  a  defence  justifying  in 
defence  of  his  dwelling -houWy  it  was  not  enough  for  the  defendant  to  show 
possession  of  a  room  as  a  lodger.  Monks  v.  Dykes,  4  M.  &  W.  567 ;  vide 
post,  p.  927.  A  defence  justifying  the  battery  m  defence  of  the  carriage 
of  tlie  defendant,  which  the  plamtiff  was  endeavouring  to  take,  is  not 
8upp|orted  by  proof  that  the  plaintiff  stopped  the  carnage,  in  order  to 
obtain  the  defendant's  name  and  address.  Gaylard  v.  Morris,  3  Exch. 
695. 

Where  the  plaintiff  wrongfully  holds  possession  of  land  against  the 
will  of  the  freeholder,  who  assaults  him  while  endeavouring  to  regain 
possession,  no  action  will  lie.  Harvey  v.  Bridges,  14  M.  &  W.  437 ;  per 
Parke,  B.  See  further,  as  to  justification  for  assault  committed  in  defence 
of  possession  of  land,  Hayling  v.  Okey,  8  Exch.  531,  Ex.  Ch.  It  is  a 
good  defence  te  an  action  for  assault,  that  it  was  committed  in  an  attempt 
to  take  from  the  plaintiff  dead  rabbits  of  the  defendant's  master,  which 
he  had  refused  to  give  up.  Blades  v.  Higgs,  10  C.  B.,  N.  8.  713 ;  30  L.  J., 
C.  P.  347 ;  11  H.  L.  C.  621 ;  34  L.  J.,  C.  P.  286. 

Evidence  on  defence  of  reasonable  ckastisemeni,']  The  master  of  a  mer- 
chant ship  has  power  on  board  his  ship  to  inflict  on  A.,  a  mariner  of  the 
ship,  for  an  offence  committed  thereon,  reasonable  chastisement  commen- 
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surate  with  sucli  offence ;  The  Lowther  Castle,  1  Hagg.  Adm.  384 ;  Lamb 
y.  Burnett,  1  C.  &  J.  294 ;  althougli  the  ehip  lay  near  the  shore,  and, 
owing  to  the  master's  absence,  the  punishment  was  not  inflicted  imtil 
four  days  after  the  offence  was  committed.  S.  G.  So  a  master  may 
inflict  reasonable  chastisement  on  his  apprentice.  Penn  v.  Ward,  2  G.  M. 
&  E.  338.  If  the  plaintiff  relies  on  the  chastisement  being  excessive  he 
must  reply  the  excess.   *S.  G.     See  cases  cited  ante,  p.  914. 

Evidence  of  justification  under  process  of  lawJ]   Where  process  is  irregular 
merely,  no  action  can  be  maintained  until  that  process  is  set  aside.    Per 
Parke,  £.,  Itiddell  v.  PaJeeman,  2  G.  M.  &  E.  30.    And  the  party  at  whose 
suit  it  is  issued,  and  his  solicitor,  may  justify  under  it  until  it  has  been 
set  aside.     Prentice  v.  Harrison,  4  Q.  B.  852.     But  it  would  seem  that 
they  cannot  justify  under  void  process,  as  where  the  court  has  no  juris- 
diction.   Parsons  v.  Loyd,  3  Wils.  341.    After  process  has  been  set  aside 
for  the  irregularity,  the  client  and  his  solicitor  are  liable  in  trespass  for  an 
arrest  or  the  like  made  under  it.     Codrington  v.  Lloyd,  8  Ad.  &  E.  449. 
A  ca,  sa,,  set  aside  on  the  ground  that  it  issued  on  a  judgment  for  a  debt 
tinder  20^,  did  not  justify  either  solicitor  or  client ;  CoUett  v.  Foster,  2  H. 
&  N.  356 ;  26  L.  J.,  Ex.  412 ;  though  the  client  had  no  knowledge  of  the 
issuing  of  the  writ.     See  Jarmain  v.  Hooper,  and  Bates  v.  Pilling,  cited 
post,  p.  935.    And  they  were  liable,  even  though  the  writ  be  not  set  aside, 
for  tne  stat.  7  &  8  Yict.  c.  96,  s.  57,  made  the  writ  absolutely  unlawful. 
Brooks  V.  Hodgkinson,  4  H.  &  N.  712  ;  29  L.  J.,  Ex.  93.    Whether  set  aside 
or  not,  the  sheriff  and  his  officer,  and  all  persons  acting  under  the  sheriff, 
were  in  general  protected  by  it,  however  irregular ;  Wodley  v.  Clarke,  5  B.  & 
A.  746 ;  provided  it  be  not  void  on  the  face  of  it,  or  did  not  issue  from  a  court 
without  j  urisdiction,  and  provided  he  or  they  did  not  j  oin  in  the  same  defence 
with  the  party.     Philips  v.  Biron,  Str.  509.     Generally  a  solicitor  who,  as 
such,  dehberately  directs  the  execution  of  a  void  warrant,  is  liable  in 
trespass.     Green  v.  Elgie,  5  Q.  B.  99.     If  the  writ  be  only  erroneous,  a 
party  may  justify  under  it,  after  it  has  been  set  aside,  for  an  act  under  it 
before  it  has  been  set  aside.     Prentice  v.  Harrison,  supra.     A  judgment 
signed  regularly  and  in  good  faith,  although  for  an  amount  greater  than 
is  actually  due,  and  afterwards  set  aside,  furnishes  a  defence  to  an  action 
of  trespass,  for  an  arrest  on  a  ca.  sa,  issued  thereunder.    Smith  v.  Sydney, 
L.  E.,  5  Q.  B.  203.    As  it  would  be  otherwise,  if  the  judgment  had  been 
signed  irregularly,  or  in  bad  faith,  the  court  will  examine  on  what 
grounds  the  judgment  was  set  aside.    S.  G.    Where  the  defendant  justi- 
ned  under  a  ca.  sa.,  and  the  plaintiff,  admitting  the  writ,  replied  de  injurid 
absque  residuo,  &c.,  he  might  show  that  the  defendant  did  not,  in  fact,  act 
under  the  writ  at  all,  but  ne  could  not  show  the  arrest  to  be  a  tres^^ass 
ah  initio,  in  consequence  of  antecedent  matter  without  a  special  rephca- 
tion.     Price  v.  Peek,  1  Bing.  N.  G.  380.    A  touching  by  an  officer  through 
a  broken  pane  of  glass  is  an  arrest,  and  justifies  forcible  entry  and  seizure 
of  the  person  so  arrested.     Sandon  v.  Jervis,  28  L.  J.,  Ex.  156,  Ex.  Gh. 
Where  the  justification  is  under  the  process  of  an  inferior  court,  its  juris- 
diction must  appear  on  the  face  of  the  warrant.    Doyle  v.  Falconer,  L.  E., 
1  P.  G.  328,  and  see  1  Wms.  Saund.  75. 

Conviction  or  certificate  of  dismissal  under  24  &  25  Vict,  c.  100,  ss.  42 — 
45,  ike."]  A  summary  conviction  or  a  certificate  of  dismissal,  by  two 
justices,  on  a  complaint,  in  respect  of  the  same  assault  or  battery,  must 
be  specially  pleaded.  It  can  only  be  given  where  there  has  been  a  hearing 
of  the  complaint  **  on  the  merits."  Beed  v.  Nutt,  24  Q.  B.  D.  669.  Thus 
where  the  defendant  was  summoned  before  a  magistrate,  and  attended 
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before  him  accordingly,  although  he  had  preyiously  receiTed  notice  that 
the  plaintiff  would  not  attend  or  offer  any  evidence  on  the  summons,  it 
was  held  that  a  certificate  granted  him  by  the  magistrate,  in  the  absence 
of  the  complainant,  was  no  bar  to  a  subsequent  action.  S.  C.  In  the 
action  the  question  may  be  raised  as  to  the  jurisdiction  of  the  magis- 
trates to  give  the  certificate.  S.  0.  The  certificate  of  dismissal  is  to  be 
^^ranted  **  forthwith,  after  the  application  for  it  by  the  person  entitled  to 
it,"  not  "forthwith  on  the  disnussal  of  the  complaint."  Costar  v.  Hether- 
%ngt(m,  and  Hancock  v.  Somes,  1  E.  &  E.  802,  795 ;  28  L.  J.,  M.  C.  198, 
196,  overruling  the  decision  on  this  point  in  B.  v.  Itohinsony  12  Ad.  &  E. 
672.  The  dismissal  of  the  complaint,  as  not  proved,  is  not  in  itself  an 
answer,  independently  of  the  certificate.  S.  C.  Where  the  magistrate 
convicted  the  defendant,  but  only  ordered  the  defendant  to  enter  into 
recognizances  and  pay  the  recognizance  fee,  this  was  held  to  be  no  bar  to 
an  action.  Hartley  y,  Hindmarsky  L.  E.,  1  C.  P.  553.  It  would  seem, 
however,  that  since  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  s.  16  (2\  this  would  be  otherwise,  i?.  v.  Miles,  24  Q.  B.  D.  423,  429, 
430,  per  HawHns,  J.  But  a  conviction  of  the  defendant  for  unlawfully 
wounding  is  no  bar  to  the  action.  Lowe  v.  Howarth,  13  L.  T.,  N.  S.  297, 
M.  T.  1865,  Ex.  A  conviction  for  assault  on  a  wife  is  a  bar  to  an  action 
by  her  and  her  husband.  Masper  v.  Brown,  1  C.  P.  D.  97.  As  to  proof 
of  a  conviction,  see  Proof  of  records,  ante,  p.  108. 

Statute  of  Limitations,']  By  stat.  21  Jac.  1,  c.  16,  s.  3,  an  action  for 
assault  or  battery  must  be  brought  within  4  years  after  such  cause  of 
action. 
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In  the  action  of  trespass  for  false  imprisonment  the  plaintiff  may  be 
required  by  suitable  defences  to  prove  the  fact  of  imprisonment,  that  it 
was  caused  by  the  defendant,  and  the  special  damage,  if  any.  Most  of 
the  cases  under  the  last  head  of  trespass  for  assault  and  battory  are 
applicable  to  this  action. 

Actions  against  judges,  magistrates,  cfcc]  The  general  rule  of  law  as  to 
actions  of  trespass  against  persons  having  a  limited  authority,  is  plain  and 
clear.  If  they  do  any  act  beyond  the  limit  of  their  authority,  they  thereby 
subject  themselves  to  an  action  of  trespass ;  but  if  the  act  done  be  within 
the  limit  of  their  authoritv,  although  it  maybe  done  through  an  erroneous 
or  mistaken  judgment,  they  are  not  thereby  liable  to  such  an  action  ;  per 
Abbott,  C.J.,  Doswell  v.  Impey,  1  B.  &  C.  169;  Lowther  v.  Radnor ^  EL  o/, 
8  East,  113 ;  Mills  v.  Collett,  6  Bing.  85.  And,  even  where  they  exceed 
their  jurisdiction,  they  are  not  Haole  unless  they  know,  or  have  the 
means  of  knowing,  the  defect  of  jurisdiction.  Calder  v.  Halket,  3  Moo. 
P.  C.  28.  For  harsh,  undue,  or  oppressive  exercise  of  a  legal  authority, 
the  remedy  is  not  by  action  of  trespass  ;  per  cur,  Willes  v.  Bridger,  2  6. 
&  A.  286.  Where  a  magistrate  acts  without  those  circumstances  which 
must  concur  to  ^ve  him  jurisdiction,  as  where  he  grants  a  warrant 
without  information  upon  a  supposed  charge  of  felony,  he  is  liable  in 
trespass.  Morgan  v.  Hughes,  2  T.  K.  225.  But,  if  there  be  an  information, 
it  matters  not  that  it  is,  or  purports  to  be,  founded  on  inadmissible  evidence. 
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Cave  T.  Mountain,  1  M.  &  Or.  257.  Where  a  ma^strate  commits  a  person 
for  re-examinatioii  for  an  unreasonable  time,  he  is  answerable  in  trespass; 
the  continuance  of  a  person  in  custody  after  a  reasonable  time  heme  a 
new  trespass ;  Davis  y.  Capper ,  10  B.  &  G.  28 ;  and  whether  reasonable 
or  not  is  a  (question  for  a  jury.  Cave  y.  Mowntainy  supra.  The  period 
of  remand,  in  the  case  of  a  charge  of  an  indictable  offence,  must  not 
exceed  8  clear  days  (11  &  12  Yict.  c.  42,  s.  21),  except  in  cases  falling 
within  42  &  43  Yict.  c.  49,  s.  24  (2).  Actions  against  justices  of  the  peace 
for  acts  done  by  them  in  the  execution  of  their  office  are  regulated  by 
stat.  11  &  12  Yict.  c.  44,  noticed  post.  Part  m.,  Actions  against  justices. 
Where  an  officer  detains  a  person  under  process  after  bail  tendered,  or 
other  ground  of  disdiarge,  he  is  (at  least  where  he  has  no  notice  of  the 
facts  anording  ground  of  discharge)  not  liable  in  trespass.  Smith  y. 
Egginton,  7  Ad.  &  E.  167,  175.  A  sheriff  is  not  liable  in  trespass  if,  in 
obedience  to  a  ca.  «a.,  he  arrest  or  detain  a  person  who  is  ^yileged  from 
arrest,  although  he  had  notice  of  the  priyilege.  Tarlton  y.  Fisher,  2  Doug. 
671 ;  Magnay  y,  Burt,  5  Q.  B.  381 ;  Ames  v.  Waierhvo,  L.  E.,  5  C.  P.  53. 
He  may  take  a  judgment  debtor  D.  arrested  under  a  commitment  issued 
under  the  Debtors  Act,  1869,  s.  5,  to  prison  within  24  hours  of  his  arrest, 
for  D.  is  not  arrested  by  yirtue  of  an  '*  attachment  for  debt,"  within  the 
meaning  of  the  Sheriff's  Act,  1887  (50  &  51  Yict.  c.  55),  s.  14  (1). 
Mitchell  y.  Simpson,  25  Q.  B.  D.  183,  C.  A.  It  has  been  stated  to  be  a 
trespass  to  remoye  a  prisoner  to  a  wrong  doss  in  a  prison ;  see  Cobhett  y. 
Grey,  4  Exch.  729 ;  but,  although  imprisonment  in  a  part  of  the  prison 
in  which  the  plaintiff  cannot  legally  be  confined,  is  prim^  facie  a  trespass, 
the  case  hardly  shows  that  every  irregular  distribution  of  prisoners,  under 
lawful  commitment,  is  a  trespass  by  the  gaoler.  Kemp  y.  Neville,  infra. 
In  Osborne  y.  Milman,  17  Q.  B.  D.  514,  it  was  assumed  that  trespass  lay 
for  placing  a  first  class  misdemeanant  on  the  criminal  side  of  the  prison 
and  treatmg  him  as  a  conyicted  criminal :  the  judgment  was  reyersed 
(18  Q.  B.  D.  471,  C.  A.),  on  the  ground  that  the  plaintiff  was  a  criminal. 
The  plaintiff  had  been  arrested,  and  carried  before  the  defendant,  the  Yice- 
Chancellor  of  the  Uniyersity  of  Cambridge,  and  by  him  she  was  sentenced 
to  imprisonment  in  a  private  gaol  called  the  Spinning  House.  No  wit- 
nesses were  examined  at  the  hearing  of  the  charge  against  the  plaintiff, 
nor  was  any  warrant  of  commitment  prepared  at  the  time.  The  defendant 
acted  bond  fide,  and  to  the  best  of  his  juoigment  and  discretion,  but,  as  the 

J'ury  foimd,  had  not  made  due  inquiry  into  the  character  of  the  plaintiff. 
t  was  held,  that  as  the  charter  of  the  uniyersity  expressly  gave  authority 
to  the  defendant  to  punish  by  imprisonment  or  otherwise,  he  thereby 
became  a  judge  of  a  court  of  record,  the  proceedings  of  which  court  could 
be  proved  or  disproved  by  the  record  only,  to  be  made  up  whenever 
required ;  and  as  no  form  of  prpceeding  was  defined  by  the  charter,  either 
for  the  hearing,  or  the  determination,  or  the  committal,  an  action  of  tres- 
pass could  not  be  sustained  for  any  of  the  judicial  acts  complained  of ;  and 
that  as  the  place  of  confinement  appeared  to  be  the  accustomed  place  used 
for  that  purpose  by  the  uniyersity,  it  must  be  taken  to  be  a  lawful  gaol. 
Kemp  V.  Neuille,  10  C.  B.,  N.  S.  523 ;  31  L.  J.,  C.  P.  158.  In  the  case  of 
imprisonment  of  A.  for  a  defined  number  of  days,  under  a  warrant,  the 
time  begins  to  run  from  the  day  A.  is  lodged  in  gaol.  Ex  parte  FouUces, 
15  M.  &  W.  612.     See  also  Henderson  y.  Preston,  21  Q.  B.  D.  362. 

An  action  of  trespass  cannot  be  maintained  a^inst  a  judicial  officer,  as 
against  the  steward  of  a  court  baron,  where  his  bailiff  by  mistake  takes 
the  goods  of  A.  imder  a  precept  against  B.  Holroyd  v.  Breare,  2  B.  &  A. 
473.  But,  if  the  steward  of  a  court  baron,  or  hundred  court,  instead  of 
leaving  process  to  be  executed  by  the  usual  officer,  directs  it  to  persons 
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named  by  the  parl^  from  whom  he  takes  an  indemnity,  he  is  then  liable 
in  trespass  for  their  acts.  Bradley  y.  Carr,  3  M.  <&  Or,  221.  In  KeUy  y. 
Lav^nce,  3  H.  &  0.  1 ;  33  L.  J.,  Ex  197,  Ex.  Oh.,  M.  K.,  the  plaintiff, 
was  served  by  mistake  with  a  writ  against  I.  W.  K.,  another  person.  He 
told  the  process-server  his  name,  and  that  he  was  not  the  man  named  in 
the  writ.  As  the  plaintiff  did  not  appear,  a  iudgment  was  obtained,  and 
a  ea.  «a,  issued,  under  which  he  was  arrested  by  virtue  of  a  warrant  from 
the  sheriff  to  his  officer  directing  him  to  take  I.  W.  K.  It  was  held  (on 
the  authority  of  Walley  v.  M'Connell,  13  Q.  B.  903),  that  the  sheriff 
was  liable  to  an  action  for  false  imprisonment.  See  Stratton  v.  lawless, 
14  Ir.  0.  L.  B.  432,  and  De  Mesnil  v.  Dakin,  cited  poetf  p.  921.  Where  a 
county  court  jud^  issues  a  warrant  of  commitment  against  a  person  not 
within  his  jurisdiction,  but  whom  he  hoTid  fide  believes  to  be  within  it, 
not  by  reason  of  any  erroneous  statement  of  facts  made  before  him,  but  in 
misapprehension  of  the  law,  he  is  liable  in  trespass.  Houlden  v.  Smithy  14 
Q.  B.  841.  The  clerk  of  a  county  court,  acting  under  9  &  10  Vict.  c.  95, 
8.  102,  was  a  mere  ministerial  officer,  and  is  not  liable  in  trespass  for  im- 
prisonment under  a  warrant  reciting  a  bad  order ;  Dews  v.  Eileyy  11  0.  B. 
434 ;  20  L.  J.,  0.  P.  264 ;  and  a  registrar  acting  under  the  County  Ck)urt8 
Act,  1888,  ss.  26,  161,  seems  to  be  protected  in  the  same  way.  As  to  the 
authority  of  a  revising  barrister  to  turn  a  person  out  of  his  court  under 
28  &  29  Vict.  c.  36,  s.  16,  see  Willis  v.  Madachlan,  1  Ex.  D.  376. 

See  further,  as  to  the  liability  of  magistrates  and  officers,  post.  Part  m., 
Actions  against  constables  and  justices. 

Form  of  action  with  regard  to  private  persons,"]  If  a  party  acts  himself 
in  apprehending  another,  he  is  liable  m  trespass ;  but  if  he  falsely  and 
mahciously,  and  without  any  probable  cause,  puts  the  law  in  motion,  it 
is  properly  the  subject  of  an  action  for  malicious  prosecution.  Morgan  v. 
Hughes,  2  T.  E.  225,  231 ;  Elsee  v.  Smith,  1  D.  &  Ey.  103 ;  Barber  v. 
Rollinson,  1  Cr.  &  M.  330 ;  Orinham  v.  Willey^  and  Austin  v.  Dowling, 
infra. 

Where  a  constable  had  arrested  the  plaintiff  in  consequence  of  informa- 
tion received  from  the  defendant,  the  fact  of  the  defendant  having,  at  the 
constable's  request,  signed  the  charge  sheet,  did  not  render  him  Hable  to 
an  action  of  trespass.  Orinham  v.  Willey,  4  H.  &  N.  496;  28  L.  J.,  Ex. 
242.  But,  it  was  held  otherwise  where  the  constable  refused  to  keep  the 
plaintiff  in  custody  unless  the  defendant  signed  the  charge  sheet,  whidi 
he  then  did.    Austin  v.  Bowling,  L.  E.,  5  0.  P.  534. 

A  solicitor  who  places  a  writ  of  execution  in  the  hands  of  an  officer  is 
not  guilty  of  trespass,  though  he  may  be  persuaded  that  the  officer  will 
execute  it  in  a  place  which  turns  out,  upon  inquiry,  to  be  out  of  his  juris- 
diction. Sowell  V.  Champion,  6  Ad.  &  JB.  407,  417.  But,  if  he  direct  it 
to  be  executed  there,  or  if  the  officer  tell  the  solicitor  of  his  intention,  and 
the  solicitor,  knowing  it  to  be  illegal,  acquiesce  in  it,  it  may  make  him  a 
trespasser.  See  1  Wms.  Saund.  75,  (h).  An  attorney  who  obtained  a 
warrant  from  a  commissioner  of  bankrupts  to  arrest  a  party  summoned 
for  examination,  was  not  liable  in  trespass,  though  it  proved  invalid,  and 
though  he  urged  the  issuing  of  it,  and  gave  it  to  the  messenger  to  be 
executed.  Cooper  v.  Harding,  7  Q.  B.  928.  And  in  an  action  of  trespass, 
though  the  plaintiff's  counsel  opens  the  case  as  an  arrest  upon  an  illegal 
warrant,  the  plaintiff  is  not  bound  to  produce  the  warrant,  out  the  defen- 
dant, if  he  rely  upon  it,  must  produce  it.  Holroyd  v.  Doncaster,  3  Bing. 
492.  Though  an  arrest  under  a  ca.  sa,  on  a  judgment  for  a  debt  under 
20/.  is  illegal,  yet  the  sheriff  may  justify  under  it.  Brooks  v.  Hodgkinson, 
died  ante,  p.  916.    Where  the  defendant  represented  that  the  plaintiff 
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was  a  fit  person  to  be  impressed,  and  in  consequence  lie  was  impressed 
though  not  a  fit  person,  it  was  held  that  the  defendant  was  liable  in 
trespass.  Flewster  v.  Roylty  1  Camp.  187.  It  would  seem,  however,  that 
this  ruling  is  questionable,  unless  the  defendant  directed  the  impressment ; 
if  the  defendant  only  meant  that  he  belieyed  the  plaintiff  to  be  a  fit  person, 
or  was  ready  to  prove  it,  this  would  hardlymake  him  a  co-trespasser.  Qos- 
den  V.  Elphick,  4  Exch.  445 ;  see  Orinham  v.  Willey,  aide,  p.  919.  Where  a 
sherifl's  officer  arrested  a  person  under  two  writs,  and  detained  him  after 
he  had  a  right  to  discharge  under  one,  until  he  had  given  a  bailbond  in 
both,  yet  trespass  did  not  lie,  if  in  fact  his  imprisonment  was  justifiable 
imder  the  other.  BUssley  v.  Sloman,  3  M.  &  W.  40.  The  plaintiff,  soli- 
citor in  a  Chancery  suit,  was  succeeded  by  S.,  who  obtained  a  writ  of 
attachment  against  him  for  refusing  to  deliver  up  certain  papers.  The 
plaintiff  was  detained  under  the  attachment,  and  unsuccessfully  applied 
to  the  M.  R.  to  set  it  aside.  This  decision  was  reversed  by  the  L.  JJ., 
who  discharged  the  plaintiff  from  custody.  It  was  held  thiEit  neither  S. 
nor  his  client  was  liable  in  trespass.  Williams  v.  Smith,  14  C.  B.,  N.  S. 
596.  If  the  defendant  authorized  his  servant  to  arrest  the  plaintiff,  it  is 
no  defence  that  the  servant  is  a  sworn  constable.  Mahoney  v.  Besley,  4 
P.  &  F.  544. 

As  to  the  implied  authority  of  a  servant  to  arrest  a  person  on  behalf  of 
his  master,  see  Abrahams  v.  Beakin,  (1891)  1  Q..B.  516,  C.  A.,  follow- 
ing Allen  V.  L,  &  8,  W,  By.  Co.,  L.  R.,  6  Q.  B.  65 ;  see  also  cases  cited 
jp(^,  Part  III.,  8tib  tit.  Actions  by  and  against  companies — Torts  by  corpora- 
tions. As  to  the  liability  of  the  chairman  of  a  meeting  for  arrest  of  person 
present,  see  Lucas  v.  Mason,  L.  R.,  10  Ex.  251. 

As  to  action  for  false  imprisonment  against  a  company,  see  post. 
Part  m.,  sub  tit.  Actions  by  and  against  companies — Torts  by  corporations. 

Proo/o/the  imprisonment.']  A  total  restraint  of  the  liberty  of  the  person 
for  however  short  a  time,  **  even  by  forcibly  detaining  tihe  party  m  the 
streets  against  his  will,"  will  amount  in  law  to  an  imprisonment.  Bird 
V.  Jones,  7  Q.  B.  742,  752,  citing  2  Solw.,  N.  P.,  13th  ed.,  846,  and  22 
Ass.  f .  104,  pi.  35,'  per  Thorp,  C.  J.  See  also  Warner  v.  Biddiford,  4  C.  B., 
N.  S.  180.  But  it  IS  no  imprisonment  to  prevent  a  person  from  walking 
in  any  but  one  particulEu*  direction  along  a  highway.  Bird  v.  Jones, 
supra.  See  Wright  v.  Wilson,  1  Ld.  Raym.  739;  and /nnes  v.  Wylie,  1 
Car.  &  K.  257. 

An  arrest  is  not  confined  to  corporal  seizure.  "Where  an  officer  entered 
the  room  in  which  the  defendant  was,  and  locked  the  door,  telling  him  at 
the  same  time  that  he  arrested  him,  the  court  held  it  to  be  a  good  arrest, 
though  not  a  battery.  Williams  v.  Jones,  Cas.  temp.  Hardw.  300.  Placing 
a  party  under  arrest  by  a  sheriff's  officer,  who  held  a  writ  of  capias,  with- 
out proceeding  to  actual  contact,  amounted  to  an  arrest.  Grainger  v.  Hilly 
4  N.  C.  212.  If  a  bailiff  who  has  process  against  any  one  says  to  him 
(whether  on  foot  or  riding),  **  You  are  my  prisoner ;  I  nave  a  writ  against 
you,"  upon  which  he  submits,  and  goes  with  him,  though  the  bailiff  never 
touches  mm,  yet  tlus  is  an  arrest,  because  he  had  submitted  to  the  process ; 
but  if  instead  of  going  with  the  bailiff  he  runs  awav  or  escapes,  it  is  no 
arrest  unless  tiie  bailiff  had  actually  laid  his  hand  on  him.  Homer  v. 
BaMyn,  B.  N.  P.  62.  Where  the  constable  said  to  the  plaintiff,  "You 
must  go  with  me,"  on  which  the  plaintiff  said,  "  he  was  ready  to  go,"  and 
went  with  the  constable  towards  a  police  office  without  being  seized  or 
touched,  this  was  'ruled  to  be  an  imprisonment ;  and  per  Abbott,  C.  J., 
**  If  a  person  send  for  a  constable,  and  give  another  in  charge  for  felony, 
and  the  constable  tell  the  party  charged  that  he  must  go  with  him,  o& 
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which  the  other,  in  order  to  prevent  the  neoesedty  of  actual  force  being 
used,  expresses  his  readiness  to  go,  and  does  actually  go,  this  is  an 
imprisonment."  Pocock  v.  Moore,  Ey.  &  M.  321 ;  Chinn  v.  Morris,  2 
G.  &  P.  361.  The  law  on  this  point  was  thus  laid  down  by  Eyre,  G.  J., 
in  Simpson  y.  Hill,  1  Esp.  431 :  *'  If  the  constable,  in  consequence  of  the 
defendant's  charge,  had  for  one  moment  taken  possession  of  tne  plaintiff's 
person,  it  would  be  in  point  of  law  an  imprisonment ;  as,  for  example,  if 
he  had  tapped  her  on  tne  shoulder,  and  said,  *  You  are  my  prisoner,'  or  if 
she  had  suomitted  herself  into  his  custody,  such  would  be  an  imprison- 
ment ;  but  the  merely  giving  her  in  charge  without  any  taking  possession 
of  the  x)er8on,  where  nothing  more  passes  than  merely  the  charge,  is  not 
by  law  a  false  imprisonment."  In  the  foUowiug  case  the  circumstances 
were  held  to  constitute  an  imprisonment.  The  plaintiff  appeared  before 
the  defendant,  a  magistrate,  to  answer  the  complaint  of  A.  for  unlawfully 
selling  his  dog.  The  defendant  advised  the  plaintiff  to  settle  the  matter 
by  paying  a  sum  of  money,  which  the  plaintiff  declined.  The  defendant 
then  said,  he  would  convict  the  plaintiff  in  a  penalty  under  the  Trespass 
Act,  in  which  case  he  would  be  committed  to  prison.  The  plaintiff  still 
declined  paying,  and  said  he  would  appeal.  The  defendant  then  called  in 
a  constable,  and  said,  **  Take  this  man  out,  and  see  if  they  can  agree  to 
settle  the  matter ;  and  if  not,  bring  him  in  again,  as  I  must  proceed  to 
commit  him  under  the  Act."  The  plaintiff  then  went  out  with  the  con- 
stable, and  settled  the  matter  by  paying  a  sum  of  money.  It  was  held, 
that  this  was  an  assault  and  false  imprisonment,  for  which  trespass  would 
lie ;  and  which,  as  no  conviction  had  been  drawn  up,  the  defendant  could 
not  justify.  Bridgett  v.  Coyney,  1  M.  &  By.  211.  Where  a  sheriff's 
officer,  having  a  warrant  to  arrest  A.,  sent  a  message  to  him  to  fix  a  time 
to  call  and  give  a  bailbond,  and  A.  fixed  a  time,  attended,  and  gave  bail : 
held  (in  an  action  for  malicious  arrest),  that  this  was  no  arrest.  Berry  v. 
Adamson,  6  B.  &  C.  528;  George  v.  Radford,  3  G.  &  P.  464.  See  also 
Bieten  v.  Burridge,  3  Gamp.  139,  ante,  p.  891.  Proof  of  detainer  satisfies 
the  allegation  of  an  arrest.     Whalley  v.  Pepper,  7  G.  P.  506. 

Damages,']  If  the  plaintiff  have  been  compelled  by  arrest  under  a  void 
warrant  to  pay  more  money  than  is  due,  he  is  entitled  to  recover  back  the 
whole,  and  not  only  the  over-payment.  Clark  v.  Woods,  2  Exch.  395. 
The  plaintiff  H.  D.  M.,  was  arrested  under  a  capias  issued  against  0.  D.  M. 
at  the  suit  of  X. ;  the  plaintiff  protested  that  ne  was  not  the  defendant  in 
that  action,  but  in  order  to  obtain  his  release,  lodged  the  debt,  40/.  and 
10/.  for  costs,  under  the  stat.  43  Geo.  3,  c.  46,  s.  2,  in  the  hands  of  the 
sheriff's  officer,  who  thereupon  paid  the  sum  into  court,  and  it  was  taken 
out  by  X. :  it  was  held,  that  in  an  action  a^nst  the  sheriff,  the  plaintiff 
was  entitled  to  recover  the  50/.  he  had  paid,  in  addition  to  general  damages 
for  the  arrest.  De  Mesnil  v.  Dakin,  L.  R.,  3  Q.  B.  18.  The  costs  of 
setting  aside  a  judgment  cannot  be  recovered  in  trespass  for  executing  it. 
HoUoway  v.  Turner,  6  Q.  B.  928. 

Where  the  plaintiff,  being  unjustifiably  arrested  on  a  charge  of  felony, 
was  remanded  by  t}ie  magistrate,  the  defendant  who  made  tue  charge  is 
not  liable  for  damages  for  the  imprisonment  under  the  remand,  for  that  is 
not  his  act.  Lock  v.  Ashton,  12  Q.  B.  871.  In  an  action  for  malicious 
prosecution  the  case  would,  it  seems,  have  been  different.  Defendant,  a 
coroner,  by  a  warrant  of  commitment  on  his  inquisition,  without  jurisdic- 
tion, caused  the  plaintiff  to  be  imprisoned;  he  was  bailed,  and  afterwards, 
while  on  bail,  procured  the  inquisition  to  be  quashed ;  held,  that  in  an 
action  for  such  false  imprisonment,  plaintiff  was  entitled,  under  an  alle- 
gation that  he  had  incurred  expense  in  procuring  his  discharge  from 
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custody,  to  reooyer  damagea  for  the  expense  of  quaahing  the  inqnieition, 
Foxall  T.  Bametty  2  E.  &  B.  928;  23  L.  J.,  Q.  B.  7.  Where  the  defendant 
gave  the  plaintiff  in  charge  to  a  policeman,  and  she  was  taken  to  a  police 
station,  evidence  that  she  was  there  stripped  and  searched  was  held  ad- 
missible as  part  of  the  injury  suffered,  such  being  the  usual  course  of 
dealing  with  persons  taken  to  the  station.  Dunphy  y.  Moore^  13  L.  T., 
N.  S.  197,  E.  T.  1865,  Ir.  Q.  B.  The  fact  of  putting  on  the  record  a 
special  defence  imputing  felony,  which  is  abandoned  at  the  trial,  may  be 
urged  in  aggravation.     Warwick  y.  FoulheSy  12  M.  &  W.  507. 

Damages  must  be  assessed  jointiy  asainst  co-trespassers,  although  the 
motives  of  all  may  not  be  e<juaUy  culpable.  Eliot  v.  AUen,  1  C.  B.  18. 
And  the  criterion  of  damage  is  the  injury  sustained,  and  not  the  act  or 
motives  of  the  most  guilty,  or  the  least  gmlty  of  the  defendants.  Clark  y. 
Neweam,  1  Exch.  131. 

Defence. 

As  to  the  defence  that  the  defendant  is  not  liable  because  the  imprison- 
ment was  not  his  act,  vide  antCy  pp.  913,  914. 

All  matters  in  justification  miist  now  be  pleaded  specially;  Bules,  1883, 
O.  xix.,  rr.  15,  17,  ante,  p.  301 ;  except  where  certain  acts  of  parliament 
enable  the  party  to  plead  generally;  vide,  Not  guilty  by  statute,  post^ 
p.  923. 

Justification  on  the  ground  of  felony,  AcJ]  A  private  person  is  justified 
in  arresting,  or  ordering  the  arrest  of  the  plaintiff,  when  a  felony  has 
actually  been  committed,  and  there  is  reasonable  and  probable  cause  to 
suspect  that  the  plaintiff  committed  the  felony.  Beckwith  v.  Fhilby,  6  B. 
&  C.  635,  638.  But,  this  does  not  extend  to  a  misdemeanor  committed ; 
Mathews  v.  Biddulph,  3  M.  &  G.  390,  395 ;  except  in  cases  of  breadi  of 
the  peace  committed  in  the  defendant's  presence,  with  a  danger  of  a  re- 
newal of  the  breach.  Timothy  y.  Simpson,  1  G.  M.  &  E.  757,  761 ;  Ingle 
y.  Bell,  1  M.  &  W.  516,  519. 

As  to  what  constitutes  reasonable  and  probable  cause,  and  how  far  it  is 
a  question  for  the  judge  or  for  the  jury,  see  ante,  pp.  884  et  seq. 

tinder  the  provisions  of  several  statutes,  it  is  made  lawful  to  arrest 

S arsons  *' found  committing"  offences  against  those  Acts  respectively. 
y  the  Laroeny  Act,  24  &  25  Yict.  c.  96,  s.  103,  and  the  Act  relating  to 
the  coin,  24  &  25  Yict.  c.  99,  s.  31,  the  arrest  maybe  made  by  any  person; 
by  the  Act  relating  to  malicious  injuries  to  property,  24  &  25  Yict.  c.  97, 
8.  61,  the  arrest  may  be  made  by  the  owner  of  the  property  injured  or  his 
servant,  or  by  any  person  authorized  by  him.  By  the  Metropolitan  Police 
Act,  2  &  3  Yict.  c.  47,  8.  66,  the  arrest  may  be  made  by  any  constable,  or 
the  owner  of  the  property,  on  or  with  respect  to  which,  the  offence  shall 
be  committed,  or  by  his  servant  or  any  person  authorized  by  him.  Where 
the  charge  was  ^'timt  the  plaintiff  had  embezzled  various  sums  within  Hie 
last  fortnight,"  it  was  held  that  the  defendant  was  not  witliin  the  protec- 
tion of  the  Act.  Field  v.  Musgrove,  16  L.  T.,  N.  S.  536,  Lush,  J.  See 
also  Griffith  v.  Taylor,  2  C.  P.  D.  194,  C.  A.  Where  the  statute  (24  &  25 
Yict.  c.  96,  s.  103)  allows  the  offender  to  be  ^* immediately"  apprehended, 
it  was  decided  that  this  meant  immediately  after  the  commission  of  the 
offence,  and  not  after  its  discovery.  Downing  v.  Capel,  L.  B.,  2  C.  P. 
461 ;  see  also  Griffith  v.  Taylor,  supra. 

In  the  case  of  the  offences  against  the  Pawnbrokers  Act,  1872  (35  &  36 
Yict.  c.  93),  defined  by  sect.  34,  and  also  **  where  on  an  article  being 
offered  in  pawn  to  a  pawnbroker,  he  reasonably  suspects  that  it  has  been 
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stolen  or  otherwise  illegally  or  dandestiiiely  obtained,  the  pawnbroker 
may  seize  and  detain  the  person  and  the  article  or  eitiier  of  them,  and 
shall  deliyer"  them  or  either  of  them  into  the  custody  of  a  constable. 
The  question  of  reasonable  suspicion  is  for  the  judge  and  not  the  jury. 
Howard  v.  Clarke,  20  Q.  B.  D.  568. 

As  to  when  a  constable  is  justified  in  arresting  a  person,  see  post. 
Part  in.  sub  tit.  Actions  against  constables, — Defence, 

Not  guilty  hy  statute,']  The  justification  must,  as  above  stated,  be  in 
general  pleaded  specially,  but  by  certain  statutes  a  justification  for  acts 
done  in  pursuance  of  these  statutes  may  be  given  in  evidence  under  **  not 
guilty"  ;  this  defence  is  retained  by  0.  xix.  r.  12,  antCy  n.  301 ;  many  of 
Siese  Acts  and  the  cases  decided  on  them,  are  collected  post,  Part  111., 
sub  tit.  Actions  against  constables y  justices,  and  officers. 

As  to  how  the  defence  is  to  be  pleaded,  see  O.  xxi.  r.  19,  ante,  p.  302. 

In  an  action  for  giving  the  plamtiff  into  custody  on  a  charge  of  stealing 
oysters  from  an  oyster  l^,  it  was  held  that  the  aefendant  could  not,  for 
the  purpose  of  proving  bona  fides  on  his  part  (which  he  wished  to  prove, 
in  order  to  show  that  he  was  entitled  to  notice  of  action),  give  evidence  of 
a  prior  conviction  of  a  third  party  for  stealing  oysters  from  the  same 
bed,  such  conviction  not  having  come  to  the  knowledge  of  the  defendant, 
at  the  time  of  his  ^ving  the  pmintilE  into  custody.  Thomas  v.  Russell,  9 
Exch.  764;  23  L.  J.,  Ex.  233. 

Statute  of  Limitations,']  By  21  Jac.  1,  c.  21,  s.  3,  an  action  for  false 
imprisonment  must  be  brought  within  4  years  after  such  cause  of  action. 

Evidence  in  mitigation.]  Where  the  defendant  had  given  the  plaintiff 
in  charge  of  a  constable  for  felony,  he  was  allowed  to  show  reasonable 
ground  of  suspicion  in  mitigation  of  damages.  Chinn  v.  Morris,  By.  & 
M.  424.  So,  m  trespass  for  false  imprisonment  against  the  captain  of  a 
ship,  Buller,  J.,  admitted  imder  tiie  plea  of  Not  gmlty  evidence  of  expres- 
sions used  bv  tiie  plaintiff  at  the  time  tending  to  create  mutiny  and  dis- 
obedience ;  for  everything  which  passed  at  the  time  is  part  of  the  trans- 
action on  which  the  plaintiff's  action  is  foimded,  and  he  cannot  therefore 
be  suiprised  by  the  evidence.  Bingham  v.  Oamault,  1  Esp.  Dig.  N.  P. 
337 ;  B.  N.  P.  17.  But,  in  trespass  for  assault  and  battery,  plea  Not 
gnilty,  where  evidence  was  offered  that  the  beating  was  given  by  way  of 
punishment  for  misbehaviour  on  board  tiie  ship  of  which  defendant  was 
captain,  and  it  was  insisted  that  the  conduct  of  the  plaintiff  at  the  time  of 
the  assault,  being  necessarily  in  evidence,  proved  the  misbehaviour,  it 
was  held  that  as  no  justification  was  pleaded,  the  jury  should  give 
damages  to  the  amount  of  the  injury  suffered,  without  lessening  them  on 
account  of  the  circumstances  under  whidi  it  was  inflicted,  natson  v. 
Christie,  2  B.  &  P.  224. 

In  trespass  for  imprisonment  on  a  charge  of  obtaining  goods  by  false 
pretences,  where  the  only  plea  was  Not  guilty,  the  plamtiff's  witnesses 
could  not  be  cross-examined  on  the  plaintiff's  character,  or  on  previous 
charges  against  him.  Downing  v.  Butcher,  2  M.  &  Bob.  374.  Nor  where 
the  diiarge  was  of  stealing  money  could  the  defendant,  under  Not  guilty, 
give  evidence  of  apparent  losses  of  money  on  his  part,  though  offered  for 
uie  purpose  of  exjuaining  the  circumstances  which  induced  m  his  mind  a 
belief  in  the  plaintiff's  guilt.  Yardley  v.  Hine,  17  L.  T.,  N.  S.  264,  cor, 
Blackburn,  J. 
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This  action  is  founded  on  the  plaintiff^s  possession  of  goods,  and  it  in- 
cludes every  direct  forcible  injury  or  act  disturbing  the  possession  without 
the  consent  of  the  owner,  however  slight  or  temporary  the  act  may  be. 
Fovddes  v.  Willoughby,  8  M.  &  W.  540 ;  Bullen  &  Leake,  Prec.  of  Plead. 
3rd  ed.  291,  n. ;  4th  ed.,  vol.  i.,  375,  n.  Thus,  moving  jewellery  of  a 
deceased  person  from  one  room  to  anolher  is  a  trespass.    Kirk  v.  Gregory, 

1  Ex.  D.  55.  Locking  up  the  plaintiffs  sooda  in  a  room  which  he  has 
occupied,  and  refusing  to  let  him  have  them  till  the  rent  is  paid,  is  not 
an  act  for  which  trespass  for  taking  and  removing  goods  lies.  Hartley 
V.  Moxham,  3  a  B.  701.     See  also  WestY,  Nibbs,  4  C.  B.  172,  ante,  p.  900, 

The  evidence  for  the  plaintiff  varies  according  to  the  nature  of  the  issue 
joined  between  the  parties. 

What  possession  of  the  plaintiff  is  sufficient.']    Any  possession  is  sufficient 

?roperty  as  against  a  third  person  who  has  no  title  at  all.  Com.  Dig. 
"resp.  (B.  4) ;  Nelson  v.  Cherrill,  8  Bing.  316 ;  Oughton  v.  Seppings,  1  B. 
&  Ad.  241;  EllioU  v.  Kemp,  7  M.  &  W.  306,  312,  per  cur.;  2  Wms.  Saund. 
47  /,  (1).  Therefore  a  mere  wrong-doer  cannot  set  up  the  title  of  the  real 
owner  unless  he  justify  under  him.  Carter  v.  Johnson,  2  M.  &  Rob.  263. 
The  master  of  a  ship  or  boat  may  bring  trespass  for  an  injury  to  it,  though 
not  his  property.  Moore  v.  Robinson,  2  B.  &  Ad.  817.  And  property  is 
sufficient  without  possession,  for  the  right  of  property  draws  to  it  the  pos- 
session. Balmey,  Button,  9  Bing.  471,  477;  Ex.  Ch,  per  cur, ;  2  Wms. 
Saund.  47  b,  (1).  Therefore,  where  ^ods  are  taken  after  the  owner^s 
death  and  before  probate  granted  to  his  executor,  the  latter,  after  probate 
granted,  may  maintain  trespass.  Com.  Dig.  Tresp.  (B.  4);  Smith  v. 
Milles,  1  T.  R.  480,  per  cur.  See  Kirk  v.  Gregory,  supra.  So,  an  ad- 
ministrator, after  he  nas  taken  out  letters  of  administration,  can  sue  for 
a  trespass  committed  before  the  letters  were  taken  out.  Tfuirpe  v.  StcUl- 
wood,  5  M.  &  Gr.  760.  So,  the  lord  of  a  manor  may  maintain  trespass 
for  an  estray  or  wreck  before  seizure  by  him.  Smith  v.  Milles,  supra  ; 
Dunwich,  Bailiffs,  &c.  of  y,  Sterry,  1  B.  &  Ad.  831.  So,  the  vendee  of 
goods,  when  the  property  passes,  may  bring  it,  though  he  never  had 
possession.     Thomas  v.  Phillips,  7  C.  &  P.  573. 

If  one  lend  oxen  to  another  to  plough  his  lands,  and  he  kill  them,  the 
owner  may  have  trespass  or  trespass  on  the  case  at  his  election.  Litt. 
sect.  71.  As  to  a  bailor  maintaining  an  action  against  a  vendee  to  whom 
the  bailee  has  sold  the  goods,  see  Cooper  v.  Willamatt,  1  C.  B,  672,  noticed 
post,  p.  964.  Ld.  Abinger,  0.  B.,  was  of  opinion  that  where  the  plaintiff 
left  a  certificate  of  his  character  with  the  defendant,  he  could  not  main- 
tain trespass  for  an  injury  to  it  while  in  the  defendant's  custody.  Taylor 
V.  Rouxin,  1  M.  &  Rob.  491.  But  the  distinction  between  trespass  and 
case  is  not  now  material.  See  Wennhak  v.  Morgan,  post,  p.  926.  And 
^nerally,  if  the  owner  of  a  chattel  gratuitously  permit  another  to  use 
it,  he  may  maintain  trespass  for  injury  done  to  it  by  a  third  person  while 
so  used.  Lotan  v.  Cross,  2  Camp.  464 ;  see  White  y.  Morris,  11  C.  B.  1015. 
Where  a  mortgagee  of  chattels  is  not  to  enter  till  default,  he  cannot  bring 
trespass  against  a  third  party  before  such  entry.     Wheeler  v.  Montefiore, 

2  Q.  B.  133.  An  auctioneer,  in  possession  of  a  house  for  the  purpose  of 
seUing  fixtures,  which  are  to  be  removed  by  the  buyer  and  paid  for  on 
removal,  cannot  bring  trespass  de  bonis  asportatis  against  the  buyer  if 
he  take  them  without  payment.     Davis  v.  Banks,  3  Exch.  435. 

A  freeholder  who  has  leased  his  land  for  years  without  any  reservation 


EvtcUnce  to  connect  Defendant  loith  the  Tresjyass.  925 

of  the  tunber,  m&j  have,  dttring  the  continuance  of  the  term,  trespass  for 
taking  and  remoying  goods  against  a  third  person  who  wron^uUy  cuts 
down  the  timber,  and  carries  it  away.  Ward  v.  Andrews,  2  CSiitty,  636. 
But  the  kssee  cannot  maintain  an  action  for  timber  severed  from,  the 
freehold.  Evans  v.  Evans ^  2  Gamp.  491.  Fixtures  easily  removable 
without  injury  to  the  freehold  do  not  necessarily  become  part  of  the  free- 
hold, but  file  jury  may  find  that  they  are  the  property  of  a  person  other 
than  the  freeholder ;  as  in  the  case  of  hatches  put  into  a  s^am  by  his 
consent  for  the  use  of  another ;  Wood  v.  Hewett,  8  Q.  B.  913 ;  or,  a  door 
hung  on  hooks;  Manty,  CollinSy  Id.  916,  n. ;  or  a  pile  driven  into  the 
bed  of  a  public  navigable  river  for  the  private  convenience  of  the  owner  of 
a  wharf;  Lancaster  v.  Eve,  5  C.  B.,  N.  8.  717 ;  28  L.  J.,  0.  P.  235 ;  or  a 
signboard ;  Moody  v.  Steggles,  12  Oh.  D.  261 ;  or  a  fascia ;  Francis  v. 
Hay  ward,  22  Ch.  D.  177,  C.  A.  See,  further,  cases  cited  post,  pp.  964, 
965. 

Trespass  does  not  lie  for  taking  animals /groB  naturcB,  unless  reclaimed 
or  privilged  ra^ione  loci;  Bac.  Ab.  Tresp.  (E).  Nor,  will  it  lie  for  fish 
which  the  plaintiff  had  nearly  secured  in  his  net  at  sea,  but  was  prevented 
by  the  defendant  from  whoUy  enclosing.  Young  v.  Hichens,  6  Q.  B.  606. 
When  animals  ferae  natures  are  killed  by  a  trespasser  they  become  the 
absolute  property  of  the  owner  of  the  land  where  they  are  killed.  Blades 
V.  Higgs,  11  H.  L.  0.  621 ;  34  L.  J.,  C.  P.  286.  An  action  will  lie  for 
beating  the  plaintiff's  horse  or  dog,  whereby  he  lost  the  use  of  it.  Wright 
V.  Bttmscot,  1  Wms.  Saimd.  84 ;  Slater  v.  Suxinn,  Sir.  872.  See  Band  v. 
Sexton,  3  T.  R.  37. 

As  to  when  trespass  will  lie  for  an  illegal  distress,  vide  ante,  pp.  899, 
ft  seq. 

Evidence  to  conned  the  defendant  with  trespass — Relational  A  pai-ty 
is  not  liable  for  the  act  of  a  stranger,  as  for  the  act  of  the  postilion  driving 
him  in  a  hired  carriage,  &c.,  ante,  pp.  735, 736.  So,  where  a  man,  during 
a  procession  held  in  his  honour,  imprudently,  but  lawfully  and  without  any 
intention  on  his  part  so  to  do,  acts  in  such  a  way  as  to  incite  others  to 
commit  damage,  ne  is  not  liable  for  that  damage.  Peacock  v.  Toung,  21 
L.  T.,  N.  S.  527,  M.  T.  1869,  Q.  B.  But  where  the  defendant  sat  on  the 
box  of  a  hired  carriage,  and  was  heard  to  give  the  postilion  directions, 
tills  was  held  evidence  of  a  joint  trespass  in  a  case  of  collision.  M' Laughs 
lin  V.  Pryor,  4  M.  &  Gr.  48.  And  trespass  will  lie  though  the  injury  be 
unintentional ;  Covell  v.  Laming,  1  Camp.  497 ;  but  not  in  such  case,  as 
has  been  recently  held,  unless  it  be  negligent.  Stanley  v.  Powell,  ante, 
p.  913.  Trespass  against  A.  and  B.  for  taking  plaintiff's  gun.  Plaintiff 
proved  that  A.  took  it,  and  afterwards  deliverBd  it  to  B.,  who  refused  to 
give  it  up  to  the  plaintiff :  held  that  this  did  not  make  B.  a  joint  trespasser 
by  relation,  unless  it  was  at  first  taken  for  B.'s  use  or  benefit.  Wilson  v. 
Barker,  4  B.  &  Ad.  614 ;  see  Wilson  v.  Tumman,  6  M.  &  Gr.  236,  post,  p.  972. 
The  solicitor  of  a  jud^ent  creditor,  issuing  a  fi^fa.,  has  no  implied  autho- 
tilr^  to  direct  the  uienff  to  seize  particular  goods  thereunder.  Smith  v.  Real, 
9  Q.  B.  D.  340,  C.  A.  It  is  a  question  oi  fact  whether  the  seizure  by  the 
sheriff,  of  particular  goods,  was  directed  by  the  execution  creditor,  so  as  to 
make  him  liable  therefor.  S.  C .  If  the  sheriff  seize  the  goods  of  a  stranger, 
the  execution  creditor  does  not  make  himself  liable  by  accepting  an  inter- 
pleader issue  to  try  the  titie  to  the  goods.  Woollen  v.  Wright,  1  H.  &  C. 
554;  31  L.  J.,  Ex.  613,  Ex.  Ch.  See  further  as  to  the  hability  of  the 
judgment  creditor,  and  his  solicitor,  in  respect  of  seizure  of  goods  under 
process,  ante,  p.  916,  and  post,  p.  935.    As  to  the  liability  of  a  landlord, 


926  Action  for  TreepcLss  to  Personal  Property, 

and  of  his  agent,  wlio  signed  the  distress  warranty  for  the  wrongful  acts 
of  the  bailiff  employed  in  distraining,  vide  ante,  pp.  908,  909.  !For  other 
cases  of  relation,  see  farther,  post,  pp.  935,  971,  972,  and  Part  m.,  sub  tit. 
Actions  against  sheriffs. 

Trespass  lies  against  a  corporation  for  the  act  of  an  agent  in  the  conrse 
of  his  duty;  as  where  he  distrains  barges  for  toll  daimed  to  be  due. 
Maund  y.  Monmouth  Canal  Co,,  4  M.  &  Gr.  452,  vide  post.  Part  HI., 
Actions  by  and  against  companies — Torts  by  corporations. 

Damages,"]  In  trespass  for  taking  goods,  under  process,  in  a  place  out 
of  the  junsdiction  of  the  court,  the  plaintiff  is  entitled  to  the  value  of  the 
goods,  and  not  merely  to  the  damage  sustained  by  reason  of  the  taking  in 
a  wrong  place.  Sowell  v.  Champion,  6  Ad.  &  E.  407.  In  an  action  for 
taking  goods  under  a  legal  process  wrongfully  issued,  the  plaintiif  is 
entitled  at  least  to  nominal  damages,  or  to  such  substantial  damages  as 
the  jury  think  adequate,  although  special  damage  is  alleged  but  not 
proved.  Doss  v.  Doss,  14  L.  T.,  N.  S.  646,  Mar.  1866,  P.  0.  In  an 
action  for  maliciously  damaging  a  written  statement  of  a  servant's 
character,  damages  may  be  substantial.  WennhaJc  v.  Morgan,  20  Q.  B.  D. 
635. 

As  to  damages  for  an  illegal  distress,  vide  ante,  p.  908. 

In  trespass  for  destroying  a  picture,  the  defendant  may  show  that  it 
was  a  scandalous  libel ;  and  the  plaintiff  shall  only  recover  the  value  of 
the  canvas  and  paint;  Du  Bost  v.  Beresford,  2  Camp.  511 ;  and  qxuKre,  if 
he  be  entitled  to  recover  at  all  ?  Fores  v.  Johnes,  4  Esp.  97.  In  trespass 
for  taking  the  plaintiff's  goods  under  colour  of  a  judCTient,  the  plaintiff 
cannot  recover  as  special  damage  (though  specially  claimed)  the  costs  of 
setting  aside  the  judgment.  Hclioway  v.  Turner,  6  Q.  B.  928 ;  but  see 
FoocaU  V.  Bamett,  cited,  ante,  p.  922.  Be]>ayment  of  the  proceeds  of 
goods  wrong;fully  taken,  after  action  brought,  is  not  evidence  in  mitigation 
unless  specially  pleaded.  Bundle  y.  Little,  6  Q.  B.  174.  A  vendor  who 
retakes  gopds  sold  by  him  to  the  plaintiff  is  liable  to  the  full  value,  and 
cannot  reduce  the  damages  by  setting  off  the  unpaid  price.  GUlard  y. 
BHttan,  8  M.  &  W.  575;  Page  v.  Eduljee,  L.  B.,  1  P.  C.  127,  147.  The 
sheriff  wrongfully  seized  the  goods  of  &e  plaintiff  on  a  writ  against  A. ; 
after  seizure,  a  water  company  distrained  them  for  rates  due  from  A.,  and 
the  plaintiff  thereupon  paid  the  rates  to  get  back  the  goods :  held,  that  A. 
could  recover,  as  special  damage,  in  trespass  against  the  sheriff,  the  money 
paid  to  get  them  back.  Keene  v.  Dilke,  4  Exch.  388.  In  Walker  y,  Olding, 
1  H.  &  C.  621 ;  32  L.  J.,  Ex.  142,  the  defendant,  as  execution  creditor, 
wrongfully  took  in  execution  the  plaintiff's  goods,  and  they  were  sold 
imder  a  sheriff's  interpleader  order,  and  the  proceeds  paid  into  court.  The 
interpleader  issue  was  decided  in  the  plaintiff's  favour.  Held,  that  he  could 
not  recover  from  the  defendant  damages  incurred  since  the  date  of  the  order. 
In  Brierly  v.  Kendall,  17  Q.  B.  937  ;  21  L.  J.,  Q.  B.  161,  where  an  assign- 
ment had  been  made  to  secure  a  debt,  and  the  assi^ees  prematurely  took 
possession  of  the  goods ;  it  was  held  that  the  assignor  was  only  entitled 
to  recover  the  value  of  his  limited  interest  in  the  goods ;  and  see  Toms  v. 
WUson,  4  B.  &  S.  442 ;  32  L.  J.,  Q.  B.  33 ;  4  B.  &  S.  445  ;  32  L.  J.,  Q.  B. 
382,  Ex,  Ch. ;  Massey  v.  Sladen,  L.  B.,  4  Ex.  13. 

By  3  &  4  Will.  4,  c.  42,  s.  29,  cited  ante,  p.  596,  the  jury  may  in  this 
action  give  damages  in  the  nature  of  interest  over  and  above  the  value  of 
the  goods.  It  would  seem,  however,  that  this  enactment  was  unnecessary, 
as  the  damages  are  unlimited  in  this  form  of  action.  JBalme  v.  ffuttan, 
9  Bing.  477,  Ex.  Ch.  per  cur. 


Action  for  Trespass  to  Land.  927 

Defe7i4:e, 

Any  matters  relied  on  in  justification  must  be  pleaded  specially.  Bules, 
1883,  0.  xix.,  rr.  15,  17,  ante^  p.  301. 

As  to  justification  under  process,  vide  ante,  p.  916. 

As  to  the  defence  of  Not  guilty,  by  statute  generally,  vide  ante,  pp.  718, 
719,  andpoa^,  Part  III.,  Actions  against  jtutices,  constablea,  &c,;  and  under 
11  Geo.  2,  c.  19,  s.  21,  where  the  goods  have  been  seized  as  a  distress  for 
rent,  vide  ante,  pp.  895,  899,  908. 

As  to  what  amounts  to  justification  for  kiUing  the  plaintiff's  dog,  see 
Wright  Y.  Bamscoty  1  Wms.  Saund.  84,  and  notes. 

As  to  defence  on  ground  of  the  goods  having  been  seized  as  a  distress 
for  trespass  damage  feasant,  vide  sub  tit.  Replevin — Avotury/or  damage 
feasant,  post,  p.  1077. 


ACTION  FOR  TRESPASS  TO  LAND. 

Evidence  of  possession,']  In  order  to  maintain  this  action  the  plaintiff 
ought  to  have  possession,  actual  or  constructive.  Topham  v.  Dent,  6 
Bing.  516.  Any  possession  is  a  legal  possession  as  against  a  wrong-doer. 
Qraham  v.  Peat,  1  East,  246.  A  possession  by  the  incumbent  of  a  chapel 
and  vestry  erected  under  a  Church  Building  Act,  and  vested  in  trustees, 
is  sul&cient  to  justify  him  in  removing  a  trespasser  from  them.  Jackson 
V.  Courtenav,  8  E.  &  B.  8  ;  27  L.  J.,  Q.  B.  37.  But  a  person,  who  obtains 
possession  by  a  trespass,  ca];mot  maintain  this  action  against  the  person 
whom  he  has  dispossessed,  and  who  forcibly  reinstates  himself.  Broume 
V.  Dawson,  12  Ad.  <&  E.  624.  A  person  occupying  Crown  lands  under  a 
parol  licence  has  such  a  possession  as  entitles  him  to  maintain  trespass 
against  a  wrong-doer.  Harper  v.  Charlesworth,  4  B.  &  C.  574.  So  persons 
exercising  possessory  rights  over  foreshore,  have  a  title  sufficient  against 
a  trespasser  without  producing  evidence  to  displace  ihe  title  of  the  Crown. 
Hastings,  Corporation  of,  v.  Ivall,  L.  R.,  19  Eq.  558.  So,  where  over- 
seers enclose  waste  land  without  consent  of  the  lord  of  the  manor,  they 
may  hrmg  trespass  against  a  mere  stranger.  Matson  v.  Cooke,  4  N.  C. 
392.  So,  if  a  tenant  hold  over  after  the  expiration  of  his  lease,  or  incur 
a  forfeiture  by  committing  waste  or  otherwise,  yet  if  the  landlord  permit 
him  to  continue  in  actual  possession,  he  may  maintain  trespass  against 
any  person  entering  upon  him,  and  not  having  a  better  title  than  himself. 
Harper  v.  Charlesworth,  4  B.  &  C.  494,  per  Littledale,  J. :  Com.  Dig. 
Trespass  (B.  1).  So,  the  outgoing  tenant,  who  is  entitled  by  custom  to 
have,  and  to  cut  certain  growing  crops,  and  is  obliged  to  keep  up  the 
fences  until  the  cutting,  hais  such  a  possession  as  to  maintain  or  resist  an 
action  of  trespass  qu,  cl,fr,  Orij^thsy.  Puleston,  13  M.  &  W.  358.  Pos- 
session by  a  servant  is  possession  by  the  master,  although  the  servant 
receives  less  wages  by  reason  of  being  allowed  to  occupy  the  premises,  and 
the  master  can  maintain  trespass;  Bertie  v.  Beaumont,  16  East,  33;  but 
it  seems  that  the  servant  cannot.  See  White  v.  Bailey,  post,  jp.  928.  So, 
a  lodger  cannot  maintain  trespass,  for  the  possession  is  in  the  landlord. 
Allan  V.  Liverpool,  L.  R.,  9  Q.  B.  180,  191,  192,  per  Blackburn,  J.  See 
also  Monks  v.  Dykes,  ante,  p.  915;  Bradley  v.  Baylis,  8  Q.  B.  D.  195,  219, 
per  M.  R. ;  and  R,  v.  8t,  Qeorge^s  Union ;  Smith  v.  jS.  Michael,  Cambridge ; 
and  other  cases  cited  ante,  p.  905. 

Persons  who  have  merely  a  right  to  enter  upon  the  locus  in  quo  for  the 
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purpose  of  doing  certain  acts,  cannot  maintain  trespass.  Therefore  com- 
missionors  of  sewers  under  the  statute  of  23  Hen.  8,  c.  5,  have  not  such  a 
possession  of  their  works  as  will  enable  them  to  maintain  trespass  for 
breaking  down  a  wall,  or  dam  erected  by  them  across  a  navigable  river. 
Newcasue,  Dk,  of  v.  Clark,  8  Taunt.  602.  So  persons,  who  are  merely 
authorized  by  parliament  to  make  navigable  a  certain  river,  have  no 
interest  in  the  soil  of  a  bank  formed  of  the  earth  excavated  from  the 
channel  of  the  river,  so  as  to  entitle  them  to  support  trespass  for  an  injury 
to  such  bank.  Hollis  v.  Ooldfinch,  1  B.  &  C.  205.  But,  where  certain 
private  individuals  contracted  wilh  the  proprietors  of  a  navigation  to 
form  a  canal,  and  erected  a  dam  of  earth  and  wood  upon  a  close,  with  the 
permission  of  the  owner,  for  the  purpose  of  completing  their  work,  it  was 
held  tiiat  they  had  a  sufficient  possession  to  support  trespass  against  a 
wrongdoer.  Dyaon  v.  Cdlick,  o  B.  &  A.  603.  An  auctioneer,  who  enters 
into  possession  of  a  house  for  the  purpose  of  selling  fixtures,  cannot  main- 
tain trespass  qu,  d.  fr. ;  per  cur.  in  Davis  v.  Banks,  3  Exch.  435.  Plaintiff 
held  a  close  by  lease  under  tenant  for  Hfe.  Before  the  eviration  of  it  by 
lapse  of  time,  the  tenant  for  life  died.  The  plaintiff  had  before  then 
locked  the  close  up  and  left  it  unoccupied,  but  did  not  surrender  it. 
Afterwards  he  took  a  fresh  lease  of  the  remainderman ;  but  before  he  had 
entered  tmder  it  the  defendant  committed  a  trespass:  held,  that  the 
plaintiff  could  not  brin^  an  action  of  trespass ;  for  his  possession,  in  the 
absence  of  some  act  on  his  part,  could  not  be  presumed  after  it  had  ceased 
to  be  lawful,  and  he  had  not  actually  entered  under  the  new  lease.  Brown 
V.  Notley,  3  Exch.  219.  The  plaintiff  A.,  being  owner  of  a  house,  agreed 
to  a  partnership  with  defendant  B.,  to  be  carried  on  in  part  of  A.'s  house, 
^e  firm  was  to  be  charged  with  rent.  The  partnership  continued  from 
August  to  December,  when  it  was  ended  hj  notice  from  A.  to  B. :  held, 
that  A.  then  had  such  an  exclusive  possession  as  entitled  him  to  sue  B. 
in  trespass  for  entering  afterwards;  for  B.*s  interest  ended  with  his 
partnership.  Benham  v.  Oray,  5  C.  B.  138.  The  plaintiff,  as  the 
manager,  storekeeper,  and  agent  of  the  defendants,  a  Swedenborgian 
society,  became  the  occupier  of  a  house  of  which  the  defendants  were 
lessees ;  the  defendants  gave  the  plaintiff  notice  to  quit  the  premises,  and 
took  possession  of  them ;  in  an  action  of  trespass  brought  by  the  plaintiff 
it  was  held  that  he  occupied  the  premises  merely  as  the  servant  of  the 
defendants,  and  that  the  action  was  not  maintainable.  White  y.  Bailey^ 
10  C.  B.,  N.  S.  227 ;  30  L.  J.,  C.  P.  253.  A  mortgagor  in  possession,  or 
A.  to  whom  he  let  the  land  after  the  mortgage,  cannot  after  the  mort^ige 
has  become  absolute,  maintain  trespass  agamst  the  mortgasee,  if  the  latter 
have  not  reoomized  them  as  his  tenants.  (Hhbs  v.  Cruvcshank,  L.  R.,  8 
C.  P.  454.  Though  it  would  be  otherwise  where  the  lease  was  made 
under  a  power,  e.g.,  that  given  by  44  &  45  Vict.  c.  41,  s.  18.  The 
occasional  possession  of  the  key  of  a  chapel  in  order  to  preach  there  is  not 
sufficient  to  support  trespass  ^ u.  c/.  fr. ;  Revett  v.  Brown,  5  Bing.  7.  The  lay 
rector  of  a  church  cannot  maintain  trespass  against  the  vicar,  for  removing 
a  lock  placed  by  the  rector  upon  a  door  leading  into  the  chancel.  Oriffin 
y.  Dighton,  5  B.  &  S.  108 ;  33  L.  J.,  Q.  B.  181,  Ex.  Ch.  But,  the  owner 
of  the  freehold  of  a  chapel  aisle,  or  private  or  lesser  chancel,  though 
annexed  to  a  church,  may  maintain  trespass  against  the  vicar,  who  has 
committed  a  similar  act.  Chapman  v.  Jones,  L.  B.,  4  Ex.  273 ;  Norfolk, 
Duke  of,  V.  Arbuthnot,  4  0.  P.  D.  290 ;  5  0.  P.  D.  390, 0.  A.  See  Oreens- 
lade  v.  Darby,  L.  B.,  3  Q.  B.  421.  Immemorial  repair  and  user  of  a 
lesser  chancel,  is  evidence  that  a  freehold  of  inheritance  in  it,  is  vested  in 
those  who  have  executed  the  repairs  and  exercised  the  acts  of  ownership. 
€haj^man  y.  Jones,  Norfolk,  DvJee  of,  y.  Arbuthnot,  supra^ 
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^  Where  the  owner  of  the  soil  has  diyested  himself  of  the  exdiisiye  posses- 
don  of  it,  he  may  still  brin^  this  action.  Thus,  the  owner  of  the  soil  of  a 
street  dedicated  to  the  pubhc,  may  maintain  trespass  for  an  injury  to  the 
freehold.  Lade  ▼.  Shepherd,  Str.  1004 ;  Dowutan  y.  Payne,  2  H.  BL  527 ; 
2  Smith's  Lead.  Cas. ;  see  GoodtitU  d.  Cheeter  y.  Alker,  1  Burr.  133 ;  Every 
y.  Smith,  26  L.  J.,  Ex.  344 ;  so  also  the  owner  of  a  market ;  Northampton, 
Mayor  of,  y.  Ward,  1  Wils.  107.  And,  eyen  where  another  party  has  ex- 
clusiye  possession  of  the  sur&toe  for  certain  months  for  the  purpose  of 
pasture,  or  {ut  semble)  has  prima  veetura,  yet  the  freeholder  retains  suffi- 
cient possession  of  tne  undersoil  to  support  tretpass  for  digging  holes ; 
but,  not,  for  riding  oyer  it.  Cox  y.  Olue,  5  C.  B.  533.  Wnere  a  lease 
reeeryes  mines,  and  the  right  to  work  them,  giying  satisfaction  for 
damage,  the  lessor  ban  an  absolute  ownership  of  the  mines,  and  not  a 
mere  easement,  and  the  surface  and  minerals  become  separate  estates, 
seryered  in  title.  Hamilton,  Dk.  of,  y.  Oraham,  L.  B.,  2  H.  L.  Sc.  166. 
In  Lonsdale,  El.  of,  y.  Bigg,  1  H.  &  N.  924;  26  L.  J.,  Ex.  196,  it  was 
held  that  the  lord  of  a  manor  might  bring  an  action  of  trespass  against 
the  owner  of  a  cattle-gate  for  taking  and  killing  grouse ;  the  **  cattle- 
gate  "  there  appearing  to  be  an  heremtary,  customary  tenement,  holden 
of  the  lord  by  fines  for  admittance,  quit  rents,  and  suits  of  court,  but 
entitling  to  rights  only  in  the  nature  of  commonable  rights. 

Where  A.  brought  an  action  of  ejectment  against  B.,  he  thereby  ad- 
mitted B.'s  possession  of  the  land.  Stanford  y.  Hurlstone,  L.  B.,  9  Oh. 
116. 

Evidence  of  poseeaeionr— property  in  the  soil  not  necessary, "^  We  haye  seen 
that  an  interest  in  the  soil,  without  an  exclusiye  use  of  it,  is  enough  to 
support  trespass.  On  the  other  hand,  exclusiye  possession,  without  pro- 
perty or  interest  in  the  soil,  is  also  sufficient  for  this  action.  Thus,  one 
who  has  the  herbage,  Oo.  Intt.  4  b. ;  Wdden  y.  BridgewaUr,  Oro.  Eliz.  421 ; 
Yin.  Ab.  Tres.  (H.  1);  or,  Uie  yesture  or  pasture  of  a  close,  Oo.  Litt.  4  b.; 
Parker  y.  Staniland,  11  East,  366 ;  Evans  y.  Boherts,  5  B.  &  0.  837 ;  Vin. 
Ab.  Tres.  (K.  2) ;  may  maintain  trespass ;  but  it  is  otherwise,  if  the  right 
be  not  an  exclusiye  one,  CoverdcUe  y.  Charlton,  4  Q.  B.  D.  104,  O.A.  A 
person  entitled  to  the  exclusiye  enjoyment  of  a  crop,  growing  on  land, 
during  the  proper  period  of  its  full  growth,  and  until  it  be  cut  and  carried 
away,  may,  in  respect  of  such  exdusiye  possession,  maintain  trespass. 
Crosby  y.  Wadsworth,  6  East,  609,  per  Ld.  Mlenborough,  0.  J. ;  Tompkin^ 
son  y.  BusseU,  9  Price,  2b7.  So,  wliere  a  person  has  an  exdusiye  right  of 
digging  turyes :  Wilson  y.  Macreth,  3  Burr.  1824 ;  or,  a  grant  of  under- 
wood. Hoe  y.  Taylor,  Oro.  Eliz.  413.  So,  the  owner  of  a  free  warren  in 
eUteno  solo,  for  breaking  his  free  warren ;  Dacre,  Ld,  y.  Tebb,  2  W.  Bl. 
1151 ;  Carnarvon,  EL  of,  v.  VUlebois,  13  M.  &  W.  313 ;  but  not  for  break- 
ing his  dose;  5  H.  7,  f.  10,  pi.  2,  cited  Welden  y.  Bridgewater,  supra. 
The  owner  of  a  **  seyend  '*  fishery,  eyen  in  the  soil  of  another,  may  main- 
tain trespass,  though  no  fish  are  taken.  Holford  y.  Bailey,  8  Q,.  B.  1000. 
But,  not  the  owner  of  a  '*sole  and  exclusiye"  fishery,  except  in  cases 
where  those  words  import  a  seyeral  fishery,  which  after  yerdict  they  will 
be  assumed  to  do.  8.  0.,  13  Q.  B.  426,  Ex.  Oh.  And  see  Marshall  y. 
UOeewater  8.  Navigation  Co.,  3  B.  &  S.  732 ;  32  L.  J.,  Q.  B.  139.  Where 
a  meadow  is  diyided  annually  amongst  certain  persons  by  lot,  after  their 
seyeral  portions  are  allotted,  each  has  an  exclusiye  possession  and  may 
maintain  trespass.  Wdtien  y.  Bridgewater,  supra ;  Oo.  Litt.  4  a,  48  b ; 
Cox  y.  Olue,  5  0.  B.  533,  552.  A  copvholder  has  such  a  possession  of  the 
mines  under^  his  land,  as  to  maintain  tro*<pass  against  a  stran^r  for 
taking  coals,'  though  there  be  no  entry  on,  or  injury  to,  the  surface. 

VOL.  n.  P 
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Lew%$  T.  Brafdhwaiie,  2  B.  &  Ad.  437.    Qe^EarcOey  y.  OranviUe,  3  Gh.  D. 
826. 

If  the  possession  be  not  an  exolusiye  one,  as  of  oommon  of  tarbarr ; 
WiUon  Y,  Macrethy  3  Burr.  1826 ;  or,  a  mere  easement  arising  from  the 
ownership  of  land ;  Mainwaring  y.  Gi/es,  5  B.  &  A.  361 ;  case,  and  not 
trespass  qu.  d./r,^  is  the  proper  remedy. 


Evidence  of  poeaessum—actiud  and  immedMeJ]  It  must  appear  that  the 
plaintiff  was  in  the  actual  and  immediate  possession  of  the  locus  in  quo 
when  the  tresfMiss  was  committed.  Therefore  an  heir  before  entry  who 
has  only  a  seisin  in  law,  cannot  Tnaintain  trespass.    Com.  Dig.  Treepaas 

SB.  3).    Nor,  a  bargainee  before  entry;  Ihid, ;  Barker  y.  Keaty  2  Mod.  251 ; 
ut  see  Anon,f  Gro.  Eliz.  46.     Neither,  the  conusee  of  a  fine ;  Berry  y. 
Ooodman,  2  I>Bon.  147,  arg.;  nor,  a  devisee,  Anon.,  2  Mod.  7 ;   Oeary  y. 
Bearcroft,  Bridgm.  Judgm.  495 ;  nor,  a  surrenderee,  Bro.  Abr.  Surr.  50 ; 
nor,  a  reversioner  after  the  expiration  of  an  estate  for  life  or  years,  Keilw. 
163  a ;  Com.  Dig.  Trespass  (B.  3) ;  nor,  a  lessee  for  years,  Keilw.  163  a ; 
Bac.  Ab.  Leases  (M.] ;  Byan  y.  Olark,  14  Q.  B.  65,  73,  per  Patteeon,  J. ; 
nor,  the  assignee  oi  a  term  of  year,  Harrison  y.  Bladcbumy  17  C.  B., 
N.  S.  678 ;  34  L.  J.,  C.  P.  109 ;  can  bring  trespass  before  entry.    There- 
fore, a  mortgagee,  by  demise  for  years,  cannot  bring  trespass  against  a 
stranger  before  entry ;    Wlieeler  y.  Montefiore^  2  Q.  B.  133 ;    Turner  y. 
Cameron's  Coalbrook  Go,,  5  £xch.  932 ;   nor,  a  parson  before  induction. 
Hare  y.  Bickley^  Plowd.  528.     But,  after  induction,  he  may  maintain 
trespass  for  an  injury  to  the  glebe  lands,  although  he  has  not  made  an 
actual  entry  upon  the  part  on  which  the  trespass  was  committed ;  for  the 
act  of  induction  puts  him  in^o  possession  of  part  for  the  whole.     Bulwer 
y.  Bulwer,  2  B.  &  A.  470.    By  the  J.  Act,  1873,  s.  25,  (5),  {ante,  p.  299),  a 
mortgagor  entitled  to  the  possession  of  land  may  maintain  trespass  in  his 
own  name,  if  his  mortgagee  has  not  given  notice  of  his  intention  to  enter 
into  possession  of  the  knd,  or  of  tiie  receipts  and  profits  thereof.     But, 
this  enactment  does  not  apparently  alter  the  previous  law.    On  the  deter- 
mination of  a  lease  at  wm,  by  the  death  of  t^e  lessee,  the  lessor  may 
maintain  trespass  before  entry.     Co.  litt.  62  b. ;    Geary  y.  Bearcrofty  1 
Ley.  202.    And,  there  are  authorities  to  show  that,  where  land  is  let  at 
wiU  and  a  trespass  is  done  on  the  land«  both  the  lessor  and  lessee  may 
maintain  trespass.    Harper  v.  Charleaworih^  4  B.  &  C.  583,  per  Holroyd,  J. ; 
2  Boll.  Ab.  551, 1.  49;    Com.  Dig.  Tresp.  (B.  2);    Oeary  y.  Bedrcroft, 
Bridgman's  Judgm.  496,  n.    If  a  lessee  a(  will  commit  voluntary  waste, 
the  lessor  may  immediately  maintain  trespass  against  him ;  for  uie  com- 
mitting of  waste  amounts  to  a  determination  of  the  will.     Shrewsbury^ » 
Ly,y  case,  o  Bep.  13  b;   Co.  Litt.  57  a.     Where  trees  are  excepted  in  a 
lease  the  lessor  may  maintain  trespass  qu.  d.  fr.  against  any  one  who 
cuts  them  down ;  for  by  the  exception  of  the  trees,  the  close  on  which 
they  grow  is  excepted  also.     Ashmead  y.  Banger,  1  Ld.  Baym.  552  ;  Bolls 
y.  Bocky  2  Selw.  N.  P.,  13th  ed.,  1244.    Actual  possession  at  the  time  of 
the  trespass  done  is  sufficient;  it  is  not  necessary  that  the  plaintiff  should 
be  in  possession  at  the  time  of  action  brought.    2  Boll.  Ab.  569, 1.  20.    A 
reversioner  cannot  obtain  an  injunction «  to  restrain  a  trespass,  which  ia 
not  an  injury  to  the  reversion.     Cooper  y.  Orahtree^  20  Ch.  D.  587,  C.  A. 

Evifience  of  possession  by  relation,']  Although  to  maintain  this  action 
the  plaintiff  must  have  the  immediate  possession  at  the  time  of  the  injury, 
yet  there  are  some  cases  in  which,  by  tne  doctrine  of  relation,  the  plamtiff 
is  allowed  to  recover  for  trespasses  committed  at  a  period  when  he  was  not 
in  fact  in  possession.     Thus,  a  disseisee  who  re-entered,  revested  the 
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poBseesion  in  himself  ah  initio,  and  might  have  trespass  against  the  disseisor, 
or  a  stranger,  for  any  act  of  trespass  committed  between  the  disseisin  and 
there-entry ;  2  Boll.  Abr.  550, 1.  7,  554, 1.  39 ;  Go.  Litt%  257  a ;  or,  against 
the  disseisor  for  continuing  in  possession.  Butcher  y.  Butcher,  7  B.  &  G. 
399 ;  LUchfield  y.  Ready,  5  Exoh.  939.  The  entry  of  an  heir  relates  back 
to  the  time  of  the  right  of  entry,  so  as  to  support  an  action  against  a 
"wrongdoer  for  a  trespass  committed,  after  the  accrual  of  tiie  right,  and 
before  actual  entry;  Bamett  y.  Guildford,  EL  of,  11  Exdi.  19 ;  24  L.  J., 
Ex.  281 ;  so  does  the  entry  of  the  assignee  of  a  lease.  Anderson  y.  B€td^ 
diffe,  B.  B.  &  E.  806 ;  29  L.  J.,  a  B.  128,  Ex.  Oh.  The  action  of 
trespass  for  mesne  profits  affords  another  instance  of  the  doctrine  of 
relation.    See  that  title,  post,  p.  943. 

By  stat.  6  Anne,  c.  72  (c.  18  in  Buff.),  s.  5,  guardians,  trustees,  hus- 
banos  seised /ure  uxoris,  and  tenants  pur  autre  vie,  holding  oyer  without 
consent,  are  declared  trespassers,  and  made  liable  to  the  parties  entitled, 
for  the  profits  from  the  expiration  of  their  interests. 

Evidence  of  the  ownership  of  roads,  wastes,  rivers,  walls,  ditches,  Ac."]  The 
soil  of  a  hi^hwajr  or  occupation  road  is  presumed  to  belong  to  the  owner 
of  the  adjoining  inclosed  land,  usque  ad  medium  filum ;  but  ^e  presump- 
tion may  be  rebutted  by  acts  of  ownership,  &c.  Holmes  y.  BeUingham,  7 
C.  B,,  if.  8.  329 ;  29  L.  J.,  0.  P.  132 ;  Beckett  y.  Corporatism  of  Leeds, 
L.  B.,  7  Oh.  421.  See  also  R.  y.  Pratt,  4  B.  &  B.  860;  24  L.  J.,  M.  0. 
113.  The  presumption  applies  although  the  close  conyeyed,  is  set  out  by 
admeasurement,  and  referred  to  as  '*  sdl  the  land  coloured  red"  on  a  plan 
annexed  to  the  oonyeyance.  Berridge  y.  Ward,  10  0.  B.,  N.  S.  400 ;  30 
Xi.  J.,  G.  P.  218.  The  rule  is  the  same  whether  the  adjoining  land  be 
freehold,  copyhold,  or  leasehold.  Doe  d.  Fring  y.  Pearsey,  7  B.  &  G.  304 ; 
Doe  d.  Barrett  y.  Kemp,  2  N.  G.  102,  Ex.  Gh. ;  Cooke  y.  Oreen,  11  Price, 
736.  The  presumption  does  not  apply  to  adjoining  land,  intended  to  be 
used  as  a  highway,  but  not  yet  dedicated  to  the  piiDlic.  Leigh  y.  Jack,  5 
Ex.  D.  264,  G.  A.  And  the  soil  will  not  pass  where  it  appears  from  tiie 
circumstances  at  the  time  of  the  grant  that  such  was  not  the  intention. 
See  MiekUthwait  y,  Newlay  Bridge  Co,,  33  Gh.  D.  133,  G.  A. ;  Beckett  y. 
Corporation  of  Leeds,  L.  B.,  7  Gh.  424,  per  James,  L.  J.  Thus,  where 
after  a  turnpike  road  and  two  pieces  of  land  adjoining  had  been  separately 
numbered  in  certain  deposited  plans,  a  conyeyance  of  the  two  pieces  of 
land  specified  their  numbers,  out  omitted  all  mention  of  the  number 
which  had  been  cipplied  to  the  road ;  it  was  held,  that  there  was  a  pre- 
sumption that  the  latter  had  not  been  included  in  the  conyeyance. 
Salishury,  Ms.  of  y.  Gt,  N.  Ry.  Co.,  6  G.  B.,  N.  S.  174 ;  28  L.  J.,  G.  P. 
40;  Plumetead  Board  of  Works  y.  Brituh  Land  Co.,  L.  R.,  10  Q.  B.  16. 
This  last  case  was  reyersed  in  Ex.  Gh.,  Id.  203,  on  the  construction  of  a 
statute,  but  no  opinion  was  expressed  as  to  ownership  of  the  roads.  The 
presumption  as  to  the  ownership  of  strips  of  waste  land  adjoining  the  high- 
way is  the  same  as  that  in  respect  of  the  highway  itself.  Steel  y.  Pricket,  2 
Stuk.  468.  If  the  strip  be  contiguous  to,  or  communicate  with,  open 
commons  or  larger  portions  of  open  land,  the  presumption  is  either  re- 
butted or  considerably  narrowed ;  for  then  the  eyidence  of  ownership, 
which  applies  to  the  larger  portions,  applies  also  to  the  narrow  strip  which 
communicates  with  them.  Grose  y.  West,  7  Taunt.  39  ;  Headlam  y. 
Hedley,  Holt.  N.  P.  463.  And,  where  the  strip  was  claimed  as  part  of 
the  adjacent  glebe,  proof  of  inclosure  of  other  portions  of  the  same  strip 
under  titles  adyerse  to  the  rector,  was  hela  admissible  to  rebut  the 
presumption.  Doe  d.  Harrison  y.  Hampson,  4  G.  B.  267.  Upon  a  ques- 
tion whether  a  piece  of  waste  land  lying  between  a  highway  and  the 
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plaintifPs  enclosed  land,  belonged  to  fhe  plaintiff,  or  to  the  lord  of  the 
manor,  it  was  held,  that  grants  by  the  lord  of  other  slips  of  waste  land  on 
either  side  of  the  same  road,  abntting  on  inclosed  lands  of  the  lord  him- 
self, and  of  other  persons,  were  admissible  for  the  purpose  of  showing  that 
the  locus  in  quo  was  part  of  the  waste  of  the  manor,  without  showing  conti- 
nuity. Dendy  y.  Simpson,  18  C.  B.  831.  If  two  lessees  of  the  same  lord 
of  the  manor  lay  claim  to  the  strip  as  included  in  their  respective  demises, 
no  presumption  is  said  to  exist  in  favour  of  the  lessee  whose  land  it 
adjoins.  White  v.  Hilh  6  Q.  B.  487.  And,  where  a  road  through  common, 
land  is  set  out  by  commissioners  imder  an  Indosure  Act,  it  is  doubtful 
whether  the  usual  presumption  as  to  the  right  of  the  owners  of  the  ad- 
joiniDg  land  applies.  R,  v.  Edmonton,  1  M.  &  Bob.  32 ;  see  also  R,  v. 
WrigM,  3  B.  &  Ad.  681.  And,  it  seems  that  where  the  herbage  of  a  road 
is  vested  by  the  General  Indosore  Act  (41  Geo.  3,  c.  109),  in  the  owners  of 
the  adjacent  allotments,  no  presumption  arises  that  the  soil  itself  belongs 
to  them.  R,  v.  Hatfield,  4  Ad.  &  E.  156.  See  also  2  Smith's  Lead.  Gases, 
9th  ed.,  pp.  160—163. 

Under  the  Metropolitan  Management  Act,  1853,  s.  96,  *' streets  being 
highways,  and  the  pavements,  stones  and  other  materials  thereof,"  are 
vested  in  the  vestry  or  district  board.  This  however  applies  to  the  surface* 
only,  of  the  street ;  Hackfiet/  Board  of  Works  v.  Ot  E.  Ry.,  8  Ap.  Ca.  687, 
692,  per  Ld.  Watson ;  and  for  so  long  only,  as  the  street  remains  such  r 
if  it  be  closed,  the  surface  revests  in  &e  person,  who  would  have  remained 
owner,  but  for  sect.  96.  RoUs  v.  8t,  George,  Southvxirk,  14  Ch.  D.  785, 
C.  A.  And  the  district  board  cannot  prevent  wires  being  placed  across 
the  street,  at  such  a  height  above  it,  as  not  to  interfere  with  the  traffic. 
li7amdsworih  District  Board  of  Works  v.  United  Telephone  Co,,  13  Q,  B.  D. 
904,  0.  A.  The  Public  Health  Act,  1875,  s.  149,  is  similar  in  its  terms, 
and  vests  the  street,  &c.,  in  the  urban  authority;  Coverdcde  v.  Charlton, 
4  Q.  B.  D.  104,  C.  A. ;  and  also  the  pasturage  at  the  sides  of  the  street. 
8.  C. 

Fresh  rivers  of  common  right  belong  to  the  owners  of  the  soil  adjacent, 
80  that  the  owners  of  each  side  are  presumed  to  have  the  property  of  the 
soil  and  the  right  of  fishing  usque  ad  medium  filum  aauoi,  Bickett  v. 
Morris,  L.  B.,  1  H.  L.  Sc,  47;  Edleston  v.  Crossley,  18  L.  T..  N.  S.  15, 
Feb.  1868,  Wood,  Y.-O.  A  crown  grant  of  land  describing  it  as  bounded 
by  a  (fresh- water)  creek  or  river,  presumably  includes  half  the  soil  of  it, 
ad  medium  filum  ayuoe.  Lord  v.  Sydney,  City  of,  12  Moo.  P.  0.  473.  So 
in  the  case  of  a  private  ^rant,  even  although  the  land  which  is  expressed 
to  be  granted  is  described  as  coloured  pink,  and  its  acreage  stated. 
Micklethwait  v.  Kewlay  Bridge  Co,,  33  Gh.  D.  133,  G.  A.  And  whether 
its  tenure  be  freehold,  copyhold,  or  leasehold.  Tilbury  v.  SUva,  45 
Oh.  D.  98,  109,  per  Kay,  J.  It  may,  however,  be  shown  from  the 
surrounding  circumstances  that  the  soil  of  the  river  did  not  pass  by  the 
grant.  Devonshire,  Duke  of  v.  Pattinson,  20  Q.  B.  D.  263,  G.  A.  If  a 
man  is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is 
owner  of  the  whole  river.  Hale,  de  Jure  Maris,  Harg.  Law  Tracts,  5. 
Where  two  parishes  are  separated  by  a  river,  the  medium  filum  is  the 
presumptiye  boundary  between  them.  R.  v.  Landulph,  1  M.  &  Bob.  393. 
The  shore  is  presumabl;^  extra-parochial.  R,  v.  Musson,  8  £.  &  B.  900 ; 
27  L.  J.,  M.  G.  100 ;  so  is  the  shore  of  a  tidal  river.  Bridgewater  Trustees 
V.  Bootle-cum-Linacre,  L.  R.,  2  Q.  B.  4.  But  for  dvil  parochial  purposes 
this  is  now  altered  by  31  &  32  Vict.  c.  122,  s.  27.  Proof  that  the  annual 
parish  perambulations  proceeded  alon^  the  banks  and  shore  of  a  pubHo 
navigable  river,  the  neighbouring  parishes  along  the  same  shore  having 
always  includdd  the  medium  filum  in  their  perambulations,  is  evidence 
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that  the  medium  JUum  is  the  boundary  throughout.  Jd'  Cannon  f .  Sinclair , 
2  E.  &  E.  53;  28  L.  J.,  M.  0.  247. 

A  wall,  has  been  said  to  differ  in  point  of  ownership  from  a  bank ;  beins 
an  artificial  edifice,  the  property  is  presumed  to  be  m  him  who  is  bound 
to  repair  it ;  while  the  property  in  a  bank  follows  that  of  the  soil  from 
whicn  it  is  constructed.  Callis  on  Sewers,  4th  ed.  74 ;  see  Newcastle,  Dk, 
cf^  V.  Ckirk,  8  Taunt.  602,  per  cur,  "Where  no  such  liability  or  act  of 
ownership  is  shown,  a  wall,  as  well  as  a  bank,  presumably  follows  the 
property  of  the  soil.  If  two  tenants  in  severalty  build  a  party-wall,  one 
naif  of  the  thickness  of  which  stands  on  the  land  of  each  ^contributed 
under  the  old  Metropolitan  Building  Act,  14  Geo.  3,  c  78),  uie  property 
in  the  wall  follows  the  property  in  uie  land,  and  the  owners  of  the  land 
are  not  tenants  in  common  of  the  wall,  but  tenants  of  divided  moieties. 
MattsY.  Hawkins,  5  Taunt.  20;  see  Murly  v.  M'DermoU,  8  Ad.  &  E.  138* 
But,  in  a  case  to  which  the  Building  Act  does  not  apply,  and  where  there 
is  no  distinct  proof  of  exclusiye  property  as  to  the  wnole  or  part,  the  com- 
mon user  of  a  wall  separating  adjoimng  lands,  belonging  to  different 
owners,  is  primd  facie  evidence  that  the  wall,  and  the  land  on  which  it 
stands,  belong  to  the  owners  of  the  adjoining  lands  in  equal  undivided 
moieties  as  tenants  in  common.  Cuhitt  v.  Porter,  8  B.  &  0.  257 ;  Standard 
Bank  of  British  S,  America  \.  Stokes,  9  Ch.  D.  68.  See  also  Waison  v, 
Oray,  14  Gh.  D.  192.  As  to  the  dividing  line  of  a  house,  granted  as  being 
••in  the  occupation  of  A.  B.,"  see  Fox  v,  Clarke,  L.  &.,  3  Q.  B.  565, 
Ex.  Ch.  As  to  ownership  of  column  of  air  over  a  room  belonging  to  A. 
.which  projects  over  the  land  of  B.,  see  Corhett  v.  Hill,  L.  E.,  9  Eq.  671. 

Where  A.  licensed  B.  to  build  a  bridge  on  his  (A.*s)  land,  and  B.  cove- 
nanted to  repair  it,  it  was  held  that  the  property  in  the  materials  of  the 
bridge,  when  built  and  dedicated  to  the  public,  continued  in  B«,  subject 
to  the  right  of  passage  by  the  pubUc;  and,  that  when  severed  and  taken 
away  by  a  wrong-aoer,  B.  might  obtain  trespass  for  the  asportation. 
Harrison  v.  Parker,  6  East,  154 ;  see  Spooner  v.  Breivster,  3  Bing.  136. 

The  rule  with  regard  to  the  presumptive  ownership  of  hedges  and 
ditches  has  been  thus  stated :  where  two  adjacent  fields  are  separated  by 
a  hedge  and  ditch,  the  hedge  primd  facie  belong  to  the  owner  of  the 
field  in  which  the  ditch  is  not.  If  there  be  two  ditches,  one  on  each  side 
of  the  hedge,  then  the  ownership  of  the  hedge  must  be  shown  by  proving 
acts  of  ownership.  Guyy,  West,  2  Selw.  N.  P.,  13th  ed.  1244.  No  man 
making  a  ditch  can  cut  into  his  ueighbour's  soil,  but  usually  he  cuts  to 
the  extremity  of  his  own  land ;  he  is,  of  course,  bound  to  throw  the  soil 
which  he  di^  out  upon  his  own  land ;  therefore,  if  he  afterwards  cut 
beyond  the  edge  of  the  ditch,  he  cuts  into  his  neighbour's  land,  and  is  a 
tr^asser.  Vowles  v.  Miller,  3  Taunt.  138.  The  land  which  constitutes 
the  ditch  is  therefore  part  of  the  dose  on  the  other  side  of  the  bank.  Per 
Holroyd,  J.,  Boed.  Pring  v.  Pearsey,  7  B.  &  C.  308. 

It  is  said  that  if  A.  plant  a  tree  at  the  extreme  limit  of  his  own  land, 
and  it  extend  its  roots  into  the  land  of  B.,  A.  and  B.  are  tenants  in  com- 
mon of  the  tree ;  but  if  all  the  roots  ^row  in  A.'s  land,  though  the  boughs 
shadow  the  land  of  B.,  the  property  is  in  A.  Per  Holt,  0.  J.,  Waterman 
V.  Soper,  1  Ld.  Raym.  737;  B.  N.  P.  85;  2  Eoll.  Eep.  255.  According 
to  another  authority,  if  a  tree  grows  in  A.*8  close,  and  its  roots  in  B.'s, 
yet  the  bodv  or  the  main  part  of  the  tree  being  in  the  soil  of  A.,  all  the 
residue  of  tne  tree  belongs  to  him.  Masters  v.  PoUie,  2  Boll.  Bep.  141. 
In  a  like  case,  Littledale,  J.,  ruled,  that  the  tree  belongs  to  him  in  whose 
soil  it  was  first  sown  or  planted*  Holder  v.  Coates,  M.  &  M.  112 ;  and  see 
Id,  n.  The  property  in  trees  is  in  the  landlord ;  the  property  in  bushes, 
.  even  where  tJiey  have  been  cut  down  by  a  stranger,  in  the  tenant :  there- 
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lore  ihe  landlord  oannot  bring  trespasB  de  honia^  ftc,  to  reooyer  the 
eattings  of  the  latter.    Berriman  y.  Feaoock,  9  Bing.  384. 
As  to  presumptiye  eyidence  of  ownership,  vide  ante,  pp.  38,  39. 

Acts  of  awnerehip.']  The  proof  of  ownership  by  docnmentary  and  other 
aasertions  of  ri^ht  is  treated  of  onfe,  pp.  53,  54.  ^  Gutting  down  or  plant- 
ing trees  is  eyidence  of  right  to  the  soiL  Yin.  Ab.  £y.  (T.  b.  102) ; 
8,  Leonarde,  Ld,,  y.  AshhumeTf  21  L.  T.,  N.  S.  595,  oor.  Bramwell,  B. 
A  p^»mbulation  made  by  the  lord  is  eyidence  of  the  limits  of  a  manor, 
and  it  is  not  necessary  tliat  any  person  against  whom  it  operates  should 
be  present  at  or  know  of  it.  Wooltvay  y.  Mowe^  1  Ad.  &  E.  114.  Ghenerally 
any  act  done  upon  the  land  is  admissible  eyidence.  lb,  117.  And,  such 
acts  are  not  eyidence  on  the  fipround  of  acqtiiesoence,  but  as  showing  pos- 
session. Per  Parke,  B.,  in  Janes  y.  Williams,  2  M.  &  W.  328.  The  acts 
of  tenants  may  be  eyidence  against  their  reyersioners,  where  their  deda^ 
rations  are  not.  Tickle  y.  Brown,  4  Ad.  &  E.  369.  And,  acts  in  one 
place  may  be  eyidence  of  ownership  in  another,  where  there  is  a  common 
character  of  locality :  thus,  cutting  timber  in  a  wood  or  dose,  is  eyidence 
of  title  to  the  whole  wood  or  dose ;  so  of  a  continuous  hedse,  or  different 
parts  of  the  bed  of  a  riyer,  &c.  Jones  y.  Williams,  2  M.  db  W.  326; 
Ileill  y.  Duke  of  Devonshire,  8  Ap.  Ca.  135,  D.  P.  See  further,  anie^ 
pp.  85,  86. 

Where  the  sur&ce  and  the  minerals  are  seyeral  inheritances  (as  is 
common  in  mining  districts),  the  user  or  ownership  of  one  is  no  eyidenoe 
of  properW  in  the  other.  &rwe  y.  Orenfel,  By.  &  M.  396 ;  Bidi  d.  Ld. 
CuUen  y.  Johnson,  Str.  1142 ;  Hodgkinson  y.  Fletcher,  3  Doug.  31 .  Work- 
ingin  one  part  of  a  mine  is  possession  of  the  whole.  Wild  y.  HoU^  9  M . 
A  W.  672.  So,  working  under  part  of  a  demised  tract  of  land  is  eyidenoe 
of  the  possession  of  mines  under  the  whole  tract.  Taylor  y.  Parry,  1  VL 
A  Gr.  604. 

Sihuxtion  of  the  premises,']  The  close  on  whidi  it  is  alleged  that  the 
trespass  was  conmutted  should  be  described  with  reasonable  certainty 
by  name,  abuttals  or  other  description,  so  that  the  defendant  may  know 
what  dose  is  intended.  The  close  should  be  described  as  it  stood  at  the 
time  of  the  trespass.  Hwmj^hrey  y.  L,  dk  N,  W.  By,  Co,,  7  Exch.  325. 
But,  in  case  of  a  misdescription,  an  amendment  will  be  allowed  at  Nisi 
Prius  on  the  merits.     Vide  ante,  pp.  286  et  seq. 

Evidence  of  trespass  committed  by  defendant,"]  If  the  landlord,  who  has 
let  apartments  to  the  plaintifP,  exclude  him  from  the  house  and  remoye 
his  name  from  the  outer  door,  this  is  eyidence  of  a  trespass  committed  by 
breaking  and  entering  the  apartments.  Lane  y.  Dixon,  3  C.  B.  776.  In 
this  case  no  objection  was  taxen  as  to  the  possession  of  the  plaintiff  being 
insuffident  to  Tnaintain  trespass.     Vide  ante,  p.  927. 

It  is  a  trespass  to  place  anything  a^;ainst  the  plaintiff's  wall ;  Gregory 
y.  Piper,  9  B.  A  C.  591 ;  or,  to  shoot  into  the  plamtiff's  land.  Pickering 
y.  Budd,  1  Stark.  56,  58.  Ld.  EUenborough,  C.  J.,  seems  to  haye 
regarded  it  as  uncertain  how  far  trespass  would  lie  for  shooting  oyer,  or 
placing  anything  so  as  to  oyerhang,  the  plaintiff's  land;  Id,  But 
trespass  will  lie  mr  carnpn^  minerals  through  a  tunnd,  500  yards  below 
the  surface  of  the  plaintiff's  land,  and  not  used  by  him.  Eardley  y. 
GranviUe,  3  Ch.  D.  826. 

Trespass  lies  against  a  tenant  in  common  with  the  plaintiff  for  destroy- 
ing a  common  wall ;  Cubitt  y.  Porter,  8  B.  ft  C.  257 ;  or,  for  using  it  so  as 
to  exdude  the  plaintiff;  Stedman  y.  Smith,  8  E.  ft  B.  1 ;  26  L.  J.,  Q.  B. 
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314 ;  bat,  not  for  pulling  it  down  with  intent  to  rebuild  it,  or  for  raising 
its  height.  Cubitt  t.  Foriert  supra.  See  also  WaUon  y.  6Vay,  14  Ch.  D. 
192.  And  it  lies  against  him  or  his  licensee  for  digging  peat  or  turf,  and 
carrying  it  away  for  his  own  use.  WiUeineon  t.  Haygarihy  12  Q.  B.  837. 
And,  for  actual  expulsion.  Murray  y.  UaU^  7  C.  d.  441.  But,  it  doee 
not  lie  if  he  take  away  the  whole  profits  of  the  land.  Jacobs  y.  Seward^ 
L.  E.,  4  C.  P.  328 ;  L.  B.,  5  H.  L.  464.  The  ri^ts  of  the  owners  of  a 
party  wall  within  the  limits  of  the  Metropolitan  Building  Act,  1855,  are 
regulated  by  that  Act.  Standard  Bank  of  British  8,  America  y.  Stokes, 
9  Ch.  D.  68. 

Trespass  lies  against  the  party  who  did  the  trespass  and  all  aiding  him ; 
Com.  Dig.  Tresp.  (C.  1) ;  and,  a  person  may  become  a  trespasser  b^  previous 
command,  or,  where  the  trespass  has  been  committed  for  his  use  and 
benefit,  by  subsequent  assent.  Barker  y.  Braham^  3  Wils.  377.  But,  in 
cajses  of  subsequent  assent,  it  must  appecur  that  the  trespass  was  for  his 
use.  Wilson  y.  Barker,  4  B.  &  Ad.  614.  See  anU,  p.  925.  An  infant 
cannot  make  himself  a  trespasser,  either  by  prior  command  or  subsequent 
assent.  Co.  Litt.  180  b  (4) ;  Id,  357  b.  The  same  rule  formerly  prevailed 
as  to  a  feme  covert ;  Id, ;  but  under  the  Married  Women's  Property  Act, 
1882,  s.  1  (2),  she  may,  it  seems,  to  the  extent  of  her  separate  property, 
render  herself  liable  by  ratification. 

A  master  is  not  liable  for  the  vnlful  trespass  of  his  servant.  2  Boll.  Ab. 
553, 1.  25 ;  Chandler  y.  Broughton,  1  Cr.  &  M.  29.  But,  where  he  orders 
his  servant  to  do  an  act,  the  natural  consequence  of  which  is  a  trespass, 
and  the  servant  uses  ordinary  care  in  the  execution  of  the  order,  the 
master  is  liable,  though  he  direct  the  servant  not  to  trespass.  Oregory  y. 
Piper,  ante,  p.  934.  See,  on  the  liability  of  a  master  for  the  acts  of  his 
servants,  ante,  pp.  734  et  seq.  A  paity  is  liable  for  the  acts  of  hb 
solicitor  on  proof  of  retainer;  thus,  A.  employed  B.,  an  attorney,  to 
enforce  payment  of  a  debt ;  B.  directed  his  agent  to  sue  out  a  justides  in 
the  county  court ;  before  the  return  of  the  justides  the  debtor  paid  the 
debt,  and  costs,  to  B. ;  his  agent,  not  knowing  of  such  payment,  after- 
wards entered  up  judgment  and  sued  out  execution,  under  which  the 
trespass  was  committed:  held,  that  both  A.  and  B.  were  liable  as 
trespassers.  Bates  y.  Pilling,  6  B.  &  C.  38.  See  also  Crook  v.  Wright, 
By.  &  M.  278.  A  solicitor  who,  as  such,  misleads  the  sheriff,  by  indorsing 
on  a  writ  of  execution  a  direction,  by  which  the  sheriff  is  induced  to  seiae 
the  goods  of  a  wrong  party,  is  liable  in  trespass.  Bowles  y.  Senior,  8  Q. 
B.  677 ;  Stratten  y.  Lawless,  14  Ir.  C.  L.  K.  432.  And  the  judgment 
creditor  is  also  liable.  Jarmain  y.  Hooper,  6  M.  ft  G.  827 ;  Morris  v. 
Salberg,  22  Q.  B.  D.  614,  C.  A.  But,  where  the  solicitor  delivers  a  writ 
of  execution  to  an  officer,  who  executes  it  by  entering  a  house  out  of  the 
jurisdiction,  the  solicitor  is  not  liable,  though  he  may  have  had  reason  to 
belieye  it  would  be  so  executed.  SoweU  y.  Champion,  6  Ad.  &  E.  407. 
See  further  as  to  the  liability  of  the  jud^ent  creditor  for  a  wrongful 
seizure,  ante,  p.  925 ;  and  as  to  the  liability  of  solicitor,  principal,  and 
sheriff  respectively,  acting  under  process  which  is  either  void  or  irregular, 
ante,  p.  916.  As  to  the  liability  of  a  landlord,  and  of  his  agent  who 
signed  the  distress  warrant  for  the  wrongful  acts  of  the  bailiff  employed 
to  distrain,  vide  ante,  pp.  908, 909.  Where  a  highway  board  ordered  their 
surveyor.  A.,  to  remove  an  obstruction  to  an  aUeged  highway  across  the 
plaintiff's  land,  such  order  not  being  within  the  powers  confeired  on  them 
by  the  25  &  26  Vict.  c.  61,  under  which  they  were  incorporated,  it  was 
held  that  A.  and  all  the  members  of  the  board,  who  voted  in  favour  of  the 
order,  were  liable  to  an  action  of  trespass  for  the  entry  by  A.  in  con- 
sequence of  the  order;  Mill  y.  Hawker,  L.  B.,  9  Ex.  309;  on  appeal, 
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howeyer,  the  Ex.  Ch.  held  that  the  Bnryeyor  A.  was  liable,  but  gave  no 
decision  as  to  the  liability  of  the  members  of  the  board.  S.  C,  L.  B.,  10 
Ex.  92. 

The  owner  of  animals  mansuetcd  naturcB^  such  as  oxen,  Ac.,  is  liable  for 
trespasses  committed  by  them  in  the  land  of  another.  Keilw.  3  b ;  Com. 
Dig.  Tresp.  (C);  EUis  v.  Loftus  Iran  Co.,  L.  E.,  10  C.  P.  10;  see  also, 
Lee  V.  Bitey,  18  0.  B.,  N.  S.  722 ;  34  L.  J.,  C.  P.  212,  cited  ante,  p.  749 
But  where  such  animals,  while  being  driven  along  a  highway,  stray  on 
adjoining  land,  through  defect  of  fences,  their  owner  is  not  liable,  if  he 
remove  them  within  a  time,  that  is  reasonable,  tmder  all  the  circumstances. 
Ooodwyn  t.  Cheveley,  28  L.  J.,  Ex.  298.  So,  if  without  negligence  of  the 
owner  they  stray  into  a  shop  adjoining  the  street,  along  which  they  are 
driven,  he  is  not  liable.  TUtett  v.  Ward,  10  Q.  B.  D.  17.  As  to  unautho- 
rized entries  of  domestic  cats  and  dogs,  see  Head  v.  Edwards,  17  0.  B., 
N.  S.  245 ;  34  L.  J.,  C.  P.  31.  A  person,  from  whose  land  ani-mals  feres 
naturce,  as  rabbits,  &c.,  escape,  is  not  liable  for  such  injury.  Botdston^s 
case,  5  Bep.  104  b ;  Cooper  v.  Marshall,  1  Burr.  259 ;  Beckvrith  v.  Shordike, 
4  Burr.  2093.  See  further,  ante,  pp.  748  et  seq.  An  action  will  not  lie 
a^nst  a  person,  entitled  to  enter  on  the  land,  for  forcibly  taking  posses- 
sion thereof,  contrary  to  stat.  5  Bich.  2,  stat.  1,  c.  8.  Beddall  v.  MaiUand, 
17  Oh.  D.  174. 

Trespass  ab  initio.]  Where  the  defendant  enters  under  an  authority  in 
law,  the  plaintiff  may  show  that  he  has  abused  such  authority  ana  so 
become  a  trespasser  ab  initio ;  but  a  mere  non-feasance  will  not  be  sudi 
an  abuse ;  nor  does  the  subsequent  abuse  of  an  authority  in  fact  (as  a 
licence)  make  a  trespass  ab  initio.  Six  Carpenters*  case,  8  Bep.  146  a. 
The  distinction  is  saia  to  be  founded  on  a  presumed  intention,  ab  initio^ 
to  abuse  the  authority  given  by  the  law,  and  not  by  the  act  of  the  party ; 
but,  it  seems  to  be  founded  rather  on  the  necessiiy  of  a  more  stnngent 
protection  against  the  abuse  of  powers  given  by  law ;  whereas,  those  who 
voluntarily  give  powers  can  limit  or  re^dl  them  as  they  please.  A  lessor 
who  enters  to  view  waste,  and  does  damage,  or,  stays  all  night;  a  commoner 
who  enters  to  view  his  cattle,  and  cuts  down  a  tree  ;  a  man  who  enters  a 
tavern,  and  continues  there  all  night  a^nst  the  will  of  the  landlord ; — 
are  all  trespassers  ab  initio.  Com.  Dig.  Tresp.  (C.  2).  So,  is  an  officer 
of  a  court  who  neglects  to  remove  goods  attached,  within  a  reasonable 
time,  and  continues  on  the  premises  in  possession.  Beed  y.  Harrison,  2 
W.  Bl.  1218 ;  Aitkenhead  v.  Blades,  o  Taunt.  198.  See  also  Ladd  y. 
Thomas,  12  A.  &  E.  117.  So  the  abuse  of  a  distress  made  a  trespass  ab 
initio  at  common  law ;  but  the  stat.  11  Geo.  2,  c.  19,  s.  19,  provides  that 
no  **  unlawful  act"  afterwards  done  by  the*  distrainor  shall  make  the 
distress  for  rent  actually  due  unlawful,  or  the  distrainor  a  trespasser  ab 
initio ;  ante,  p.  897.  The  stat.  17  Geo.  2,  c.  38,  s.  8,  contains  similar 
provisions  in  tne  case  of  a  distress  for  poor  rate  due.  In  the  case  of  an 
illegal  distress,  however,  the  statute  affords  no  defence,  and  the  distrainor 
is  a  trespasser  ab  initio.  See  further.  Action  for  illegal  distress,  ante, 
pp.  899  et  seq. 

The  authority  of  process  is,  it  seems,  an  authority  in  law  within  the 
rule.  See  Beed  v.  Harriswi,  supra,  which  was  the  case  of  a  bailiff  of  an 
inferior  court,  who  was  in  the  nature  of  a  sheriff.  Com.  Di^.  Tresp. 
(0.  2).  But,  an  irregularity  of  the  sheriff  or  officer  of  a  superior  court 
will  not  necessarily  make  his  act  a  trespass  ab  initio.  Thus,  if  he  illegaUy 
break  a  door,  or  execute  a  writ  on  Simday,  yet  the  execution  may  Iw 
valid.  Percival  v.  Stamp,  9  Exch.  167  ;  23  L.  J.,  Ex.  25.  So,  a  deten- 
tion under  an  attachment  beyond  the  proper  time  does  not  make  the 
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«itaohin6fnt  by  the  fiheiiff  wholly  illegal.    Smith  y.  Egginton,  7  Ad.  ft  K 
167. 

When  the  plaintiff  relies  on  an  act  which  makes  the  defendant  a  tres- 
passer ab  initio,  he  must  reply  to  it  specially :  but  where  the  abuse  is  a 
eubstantiTe  trespass,  but  not  one  which  makes  a  trespass  ab  initio,  it  must 
formerly  have  been  newly  assigned;  1  Wms.  Saund.  300  h,  {q);  1  Smith's 
X.  C,  6th  ed.,  137,  138;  Smith  t.  EgginUm,  supra;  and  muat  therefore 
now  be  raised  by  way  of  amendment  of  the  claim  or  by  reply.  Bules, 
1883,  0.  xziii.,  r.  6,  ante,  p.  302. 

DamaatB — Injundion,']  In  trespass  for  breaking  and  entering  the 
plaintiff  s  house,  OTidenoe  that  the  aef endant  at  the  same  time  debauched 
the  plaintiff's  daughter  has  been  allowed,  under  alia  enormia  ;  per  Holt, 
C.  J.,  JRuseel  y.  Com,  6  Mod.  127;  Cas.  temp.  Holt,  699;  B.  N.  P.  89. 
And  as  such  an  act  cannot  be  treated  as  special  damage,  and  is  not  neces- 
sarily actionable  in  itself,  it  seems  properly  matter  of  aggrayation,  and 
was  so  treated  in  Cock  y.  Wortham,  2  Selw.  N.  P.,  2nd  ed.,  1085.  But  it 
seems  dear  that  such  matters  must  now  be  specially  pleaded.  Bules, 
1883,  0.  ziz.,  rr.  15,  17,  ante,  p.  301.  Hie  plaintiff  may  proye  that  his 
-wife  was  so  terrified  at  tiie  trespass  that  she  was  immeoiately  taken  ill, 
and  soon  afterwards  died ;  but  this  eyidence  was  held  admissible  for  the 
purpose  only  of  showing  how  outrageous  and  yiolent  the  trespass  was,  and 
not  as  a  substantiye  ground  of  damage.  Huxley  y.  Berg,  1  Stark.  98. 
"Where  the  plaintiff  dedared  for  breaking  and  entering  her  house,  and, 
under  a  false  charee  that  she  had  stolen  property  in  it,  ransacking  and 
searching,  &c. ;  whereby  she  was  injured  in  her  credit,  it  was  held  that 
the  jury  might  giye  damages  for  the  trespass  as  i^grayated  by  the  false 
charge.  Bracegirdle  y.  Or  ford,  2  M.  &  S.  77.  The  jury  may  consider 
not  only  the  pecuniary  damage  sustained,  but  also  tiie  intention  with 
whidi  the  act  has  been  done,  whether  for  insult  or  injury.  Per  Abbott,  J., 
Seare  y.  Lyons,  2  Stark.  318 ;  Merest  y.  Harvey,  5  Taunt.  442  ;  see  also 
Emhlen  y.  Myers,  6  H.  &  N.  54 ;  30  L.  J.,  Ex.  71 ;  Bell  y.  Midland  By. 
Co.,  10  0.  B.,  N.  S.  287 ;  30  L.  J.,  0.  P.  273.  For  the  continuance  of  an 
obstruction  placed  by  the  defendant  on  the  plaintifTs  land,  a  fresh  action 
of  trespass  may  be  brought  de  die  in  diem,  and  to  such  actions  reooyery  in 
a  former  action  is  no  defence.  Holmes  y.  Wilson,  10  Ad.  &  E.  503;  Bowytr 
T.  Cook,  4  G.  B.  236.  By  0.  xxzyi.,  r.  58,  **  Where  damages  are  to  be 
assessed,  in  respect  of  any  continuing  cause  of  action,  tney  shall  be 
assessed  down  to  the  time  of  the  assessment." 

In  trespass  for  cutting  away  part  of  the  plaintiff's  land,  the  defendant 
is  bound  to  pay  the  yalue  of  uie  land  so  cut  away,  but  not  the  expense  of 
reinstating  it;  for  this  maybe  more  than  the  land  was  oyer  worth.  JoTies 
V.  Oooday,  8  M.  &  W.  146 ;  see  also  WhitJiam  y.  Kershaw,  16  Q.  B.  D. 
613,  0.  A.  If  a  house  is  pulled  down  by  the  defendant,  the  damages  are 
measured  by  the  reduction  in  the  selling  yalue  of  the  land.  Semb., 
Hosking  y.  Phillips,  3  Exch.  168 ;  ante,  p.  732.  In  trespass  for  breaking 
a  mine  and  taking  the  plaintiff's  coal,  the  plaintiff  is  entitled  as  against  a 
mere  wronsdoer,  to  the  y^ue  of  the  coal  when  it  first  existed  as  a  chattel, 
without  deducting  the  expense  of  getting  it.  Wild  y.  Holt,  9  M.  &  W. 
672.  But,  the  expense  of  afterwards  bringing  it  to  the  pit's  mouth  must 
be  allowed ;  for  the  plaintiff  cannot  profit  by  the  increased  yalue  caused 
by  the  remoyal.  Morgan  y.  Pwjoell,  3  Q.  B.  278;  Jegon  y.  Viviak,  L.  B., 
6  Oh.  742,  760;  PhUlips  y.  Hwnfray,  Id.  770.  See  also  AU.-Gen.  y. 
Tovnline,  5  Ch.  D.  750.  And  where  there  is  a  bond  fide  disputed  title,  and 
no  fraud,  the  jury  should  giye  only  the  fair  yalue  per  acre,  as  if  the  de- 
fendant had  bought  the  coal-field  of  the  plaintiff.     Wood  y,  Morewood,  3 
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Q.  B.  440,  n. ;  cited  M\jpo$t,  p.  974 ;  EUton  y.  Woods,  L.  B.,  4  Eq.  432; 
Livingetone  y.  Rawyards  Coed  Co.,  5  Ap.  Ga.  25»  D.  P.  See  further 
Trotter  v.  MacUan,  13  Oh.  D.  674. 

The  defendant  maj  show  circamstancee  which  he  oould  not  have  pleaded 
in  justification;  as,  in  trespass  for  cutting  trees,  that  they  were  applied  to 
purposes  for  which  the  plaintifP  had  coyenanted  to  furnish  timber.  EenneU 
y.  nitherf  Manning's  N.  P.  Index,  2nd  ed.  291 ;  sernb,  contra,  Simmons  y. 
Norton,  7  Bing.  640.  A  recoyery  asainst  a  co-trespasser  not  joined  is  not 
admissible  in  mitigation,  but  should  be  especially  pleaded  in  bar.  Day  y. 
Porter,  2  M.  &  Bob.  161. 

An  injunction  will  be  granted  to  restrain  the  defendant  from  laying  or 
keeping  pipes  on  the  phuntifPs  land  under  the  highway.  Ooodson  y. 
Bichardson,  L.  B.,  9  Oh.  221.  See  also  Bamsden  y.  Manchester,  dtc  By. 
Co.,  1  Ex.  723. 
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All  matters  relied  on  in  justification  must  be  i>leaded  speciaUy,  except 
where  there  is  a  statutory  power  to  giye  them  in  evidence  under  the  defence 
of  "  not  guilty."     Vids  infra. 

As  to  eyid^ce  in  mitigation,  see  cases,  supra. 

Not  guilty  hv  statuteJ^  B^r  yarious  statutes  particular  persons  are  enabled 
to  ^ye  special  matter  in  eyidence  under  the  general  issue;  as,  parties  dis- 
traiiiing  for  rent  arrear  by  11  G^.  2,  c.  19,  s.  21,  as  to  whidi  see  Adtion 
fw  wrongful  distress,  ante,  pp.  896,  899,  908;  justices  of  the  peaoe, 
mayors,  constables,  churchwardens  and  oyerseers,  suryeyors  of  highways 
and  other  officers,  noticed  hereafter  under  the  heads  Actions  against  oon- 
stables,  justices,  Ac,  post.  Part  III.  This  defence  is  reseryed  by  Rules, 
1883,  0.  xix.  r.  12,  ante,  p.  301.  See  further  as  to  how  this  defence  is  to 
be  pleaded,  amte,  pp.  302,  718,  719,  and  post.  Part  UL,  Actions  againd 
conkables. 

Defines  denying  property  or  possession.']  Under  this  defence  the  defendant 
might  f oimerly  haye  shown  lawful  titie  to  possession  in  himself  and  in 
another  under  whom  he  daims.  Jones  y.  Chapman,  2  Exch.  803,  Ex.  Gh.; 
and  see  Burling  y.  Bead,  11  Q.  B.  904.  The  defence  put  in  issue  mere 
possession  where  the  defendant  was  a  wrong-doer,  and  title  where  titie  was 
m  dispute.  It  is,  howeyer,  doubtful  whether  the  defendant  must  not  now 
plead  specially  title  in  himself.     Vids  i/nfra. 

Defence  of  title  in  the  defendant,  Ac."]  Where  the  defendant  pleads  title 
in  himself  or  a  third  person  by  whose  command  he  entered,  on  which 
issue  is  joined,  the  issue  is  upon  him.  Pearson  y.  Coles,  1  M.  &  Bob.  206. 
It  puts  the  defendant  on  proof  of  his  title,  and  denies  the  plaintiff's  right 
of  possession,  but  has  been  said  to  admit  the/ac<  of  his  possession,  and  to 
assert  the  defendant's  right  to  the  possession.  1  Wms.  Saund.  300  a,  (t) ; 
Doe  y.  Wright,  10  Ad.  ft  E.  763 ;  but  see  Eumt  y.  Jones,  9  Q.  B.  625, 
Erie,  J.  The  defendant  pleaded  title  in  A.  and  entry  by  his  authority ; 
held  that,  on  ^roof  that  the  defendant  was  receiver,  and  g;eneral  agent  of 
A.,  a  minor  m  Chancery,  the  authority  ought  to  be  K>und.  Ewer  y. 
Jones,  9  Q.  B.  623.  Where  the  plaintiff  and  the  person  under  whose 
authority  the  defendant  justifies  are  tenants  in  common,  the  defendant  is 
entitied  to  judgment.  Benxngton  y.  Benington,  Oro.  Eliz.  157 ;  Jacobs  y. 
Seward,  L.  &.,  4  G.  P.  328 ;  L.  B.,  6  H.  L.  464.    The  dedaiations  of  the 
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ewmer,  after  the  tarespaM,  are  not  eridenoe  for  the  defendant  of  hia  autho- 
rity.    Garr  v.  Fletcher,  2  Stark.  71. 

Co-tenancy  with  the  plaintiff.']  Co-tenancy  with  the  plaintiff  is  no 
defence  if  the  trespass  oy  the  co-tenant  amount  to  an  ouster.  Wilkinson 
V.  Haygarth,  12  Q.  B.  837 ;  Murray  v.  Hall,  7  C.  B.  441 ;  Stedman  v. 
Smithy  8  E.  &  B.  1 ;  26  L.  J.,  Q.  B.  314.  To  remoTe  the  surface  of  the 
land  or  exclude  him  from  the  use  of  it,  or  to  expel  a  person  put  in  by 
the  plaintiff,  is  such  ouster.  S.CX).  A  tenant  in  common  is  not  liable  in 
an  action  of  trespass  or  for  conversion  at  the  suit  of  his  co-tenant,  if  he 
take  away  the  whole  produce  of  the  land.  Jacobs  y.  Sttvard,  ante,  p.  938. 
In  this  case  the  court  refused  to  amend  the  frame  of  the  action  into  one  for 
an  account  under  stat.  4  ft  5  Anne,  c.  3,  (4  Anne,  c.  16,  Buff.),  s.  27,  and 
on  appeal,  the  refusal  was  held  to  be  right.  It  is  no  defence,  but  only 
eround  for  reduction  of  damaees,  that  there  is  a  co-tenant  with  the  plain- 
W  not  joined.    Wilkinson  y.  Baygarth,  12  Q.  B.  837,  850. 

Disclaimer  and  tender  of  amends,"]  The  21  Jao.  1,  c.  16,  s.  5,  enacts, 
that,  in  all  actions  of  treiroass  qu.  d,  fr,,  wherein  the  defendant  shall  dis- 
claim in  his  plea  to  maxe  any  title  or  daim,  to  the  land  in  which  the 
trespass  is,  by  the  declaration,  supposed  to  be  done,  and  the  trespass  be 
by  negligence  or  inyoluntery,  the  defendant  shall  be  admitted  to  plead 
a  disclaimer,  and  that  the  trespass  was  by  negligence  or  inyoluntary,  and 
a  tender  or  offer  of  sufficient  amends  for  such  trespass,  before  the  action 
brought,  whereupon  or  upon  some  of  them  the  plamtiff  shall  be  enforced 
to  join  issue ;  and  if  the  said  issue  be  found  for  the  defendant,  or  the 
plaintiff  shall  be  non-suited,  the  plaintiff  shall  be  clearly  barred  from  the 
said  action,  and  all  other  suit  concerning  the  same. 

The  trespass  must  be  inyoluntary,  it  is  not  sufficient  for  it  to  haye  been 
committed  by  mistake,  if  it  was  yoluntary.  Baseley  y.  Clarkson,  3  Ley. 
37.  The  stetute  does  not  extend  to  trespass  de  bonis  asportatis ;  Bailee  y. 
Vivcuh,  Stra.  549 ;  and  see  1  M.  &  Gr.  245,  n. ;  nor  to  repleyin.  Allen  y. 
Bayley^  2  liutw.  1594. 

Jusiificaiion,]  Where  the  plaintiff  has  joined  issue  on  a  defence  of  jus- 
tification, the  whole  matter  is  put  in  issue,  and  must  be  proyed  so  far  as 
it  is  material  to  constitute  a  justification.  Phillips  y.  Howgate,  5  B.  &  A. 
220;  Atkinson  y.  Wame,  1  C.  M.  &  B.  827.  See  further  Action  for 
assavU,  ante,  pp.  914  et  seq.  It  is  enough  to  proye  a  justification  wluch 
ooyers  the  tresfMss,  although  it  do  not  coyer  mere  matter  of  aggrayation. 
Thus,  in  an  action  for  breaking,  entering,  and  expelling,  if  the  defendant 
justify  only  the  breaking  and  entering,  it  is  sufficient ;  for  the  breaking 
and  entering  are  the  gi£  of  the  action,  and  the  expulsion  is  only  matter 
of  aggrayation.  Taylor  y.  Cole,  3  T.  B.  292 ;  1  H.  Bl.  555,  Ex.  Ch. ;  1 
Smiurs  Lead.  Gas.,  6th  ed.  This  case  was  decided  on  demurrer  to  the  plea, 
and  has  been  cited  to  show  that  expulsion  alone  is  not  a  trespass  on  the 
land,  though  it  may  make  an  entry  a  trespass  ab  initio.  See  Cubitt  y.  Porter, 
8  B.  &  0.  257,  259.  But,  in  Meriton  y.  Coombes,  9  0.  B.  787 ;  19  L.  J., 
0.  P.  336,  it  was  held  that  expelling  from  a  house  is  an  injury  in  respect 
of  the  house.  As  to  when  a  sheriff  can  justify  an  entry  under  process,  see 
Seymayne^s  case,  5  Bep.  91,  and  notes  thereto  in  1  Smith's  L.  C,  and 
Harvey  y.  Harvey,  26  Ch.  D.  644. 

Where  a  railway  Act  authorizes  the  company  to  *'  enter  upon,  take  and 
use  "  land  under  a  highway  for  the  purpose  of  making  a  tunnel  therein, 
they  cannot  enter  on  the  land  without  paying  the  owner  of  the  soil  {vide 
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wUe,  pp.  931,  932)  oompensation  therefor  under  the  Lands  ClaoBea  Ocm* 
Bolidation  Act,  1845.  MamscUn  v.  Manchester ^  4kc,  By,  Co,^  1  Ex.  723; 
8<mch  V.  E.  London  By.  Co.,  22  W.  B.  666;  Bacon,  V.-C,  March  19, 
1874,  not  following  S.  C.,  L.  £.,  16  Eq.  108. 

Bight  of  way.']  The  cases  in  which  the  grant  of  a  way  {ante,  pp.  39 
et  eeq.),  and  the  dedication  of  a  way  to  the  public  {ante,  pp.  787  ei  ^O* 
will  be  presumed,  have  been  already  stated ;  and  other  cases  applicaold 
to  this  head  will  be  found  under  the  head  Actum  for  dieturbance  of  way^ 
ante,  pp.  781  et  sea.  The  defendant  cannot  justify  under  a  right  of  way, 
where  the  alleged  trespass  has  been  committed  in  assertion  of  a  claim  of 
property.     CuSntt  t.  Maxae,  L.  £.,8  0.  P.  707,  per  Ckxikbum,  C.  J.,  at 

A  defence  of  footway  is  supiwrted  by  proof  of  carriage  way ;  for  the 
latter  includes  the  former.  Per  Ld.  Denman,  C.  J.,  Daviea  y.  Stephene^  7 
C.  &  P.  570.  But  a  right  to  lead  manure  is  not  supiwrted  by  proof  of  a 
footway  and  cattle- way;  for  ** leading*'  implies  the  use  of  a  carriage. 
Brunton  t.  Hall,  1  Q.  B.  792.  The  extent  of  the  right  is  in  all  cases  for 
the  jury ;  proof  of  user  for  farming  purposes  is  evidence  of  a  right  for  aU 

nooses  Cowling  v.  Higgineon,  4  M.  &  W.  245 ;  Dare  v.  Heathcote^  25 
.,  Ex.  245,  cited  aiUe,  p.  786.  As  to  how  far  tiie  use  of  an  easement 
p'anted,  will  be  restricted  to  a  reasonable  use  for  the  purpose  of  the  land, 
in  the  condition  in  which  it  was  when  the  grant  was  made,  see  cases  cited 
anie,  p.  791.  The  grant  of  a  way  may  be  explained  by  eyidence  of 
the  state  of  the  premises,  at  the  time  of  the  grant ;  but  not  oy  the  acts  or 
declarations  of  the  parties  before  or  after,  unless  there  be  a  doubt  which 
of  two  ways  was  intended.  Per  Parke,  B.,  Oahom  y.  Wise,  7  C.  &  P.  761. 
Proof  of  a  public  way  is  not  inconsistent  with  the  fact  that  it  is  also  a 
private  way.    Brownlcrw  v.  Tomlineon,  1  M.  &  Gr.  484.    Where  the  de- 


iendant  attempted  to  prove  a  public  way  over  the  plaintiffs  dose,  by 
showing  repairs  done  by  the  surveyor  of  the  township,  evidence  was  hela 
admissible  that  they  were  done  by  agreement  between  the  surveyor  and 


plaintiffs  steward,  and  were  to  be  paid  for  by  the  steward;  and  the  plain- 
tiff needed  not  to  show  the  steward's  authority.  Ferrand  v.  MUligan,  7 
Q.  B.  730. 

The  time  of  prescription  with  regard  to  rights  of  way  is  now  altered  by 
2  &  3  Will.  4,  c.  71,  the  provisions  of  whidi  have  been  already  statect 
Ante,  pp.  783  et  acq.,  where  also  some  of  the  decided  cases  will  be  found. 
Sect.  5  relates  more  particularly  to  pleadings  in  actions  of  trespass.  And 
8ee  the  cases  cited  ante,  pp.  784  et  seq. 

Neither  the  grantor  nor  the  grantee  of  a  private  way  is,  in  the  absence 
of  express  agreement,  bound  to  repair  the  way  granted ;  ante,  p.  782  ;  but 
if  the  way  become  foundrous,  the  grantee  may  not  deviate  extra  vianu 
Taylor  v.  Whitehead,  2  Doug.  744 ;  Patterson  y.  Bitchie,  1  M.  &  S.  393 ;  1 
Wms.  Saund.  322  c,  (3).  Tae  right  to  deviate  cannot  be  presumed  to 
exist,  as  an  incident  to  a  limited  dedication  of  a  highway,  as,  where  a 
path  crosses  a  field  and  the  landowner  has  reserved  the  right  to  plouf^ 
up  the  path  with  the  field;  Arnold  v.  Holhrook,  L.  B.,  8  Q.  B.  96;  the 
light  to  deviate  may,  however,  be  annexed  by  prescriptive  enjoyment  to 
a  nighway  where  tne  dedication  is  unlimited.  Id.,  pp.  98,  99;  2  Wms. 
fiaund.  160  6,  (12).  If  a  private  way  have  been  obstructed  by  the  grantor, 
A.,  the  grantee  may  deviate  over  A.'s  land.  Sdhy  v.  Nettlefold,  L.  B.,  9 
Gh.  111.  As  to  the  effect  of  obstruction  by  a  stranger,  see  Dawe$  y. 
ffawkins,  8  0.  B.,  N.  S.  848 ;  29  L.  J.,  0.  P.  343. 

BigJU  ofeommonJ]    On  a  right  of  common  being  set  up  the  plamiifl 
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may  eitiher  deny  thd  right  stated,  or  he  may  traverse  the  measure  of  the 
common,  -viz.,  that  the  cattle  were  the  defendant's  own  cattle,  and  that 
they  were  levant  and  couchant  {vide  anU^  p.  779)  upon  the  premiseSy  and 
commonable  cattle.  Bobinson  v.  Bayley,  1  Burr.  316 ;  B.  N.  P.  23.  But, 
under  the  last  reply  the  plaintiff  would  fail  if  it  appear  that  aome  of  the 
cattle  were  the  defendant's  commonable  cattle  levant  and  couchant ;  for 
the  number  is  not  material.  1  Wms.  Saund.  346/,  (2) ;  Ellis  v.  Bowles, 
Willes,  638.  The  plaintiff  in  such  case  should  formerly  have  new  as- 
signed ;  and  it  will  not  be  enough  to  deny  that  all  the  cattle  were  levant 
and  couchant ;  for  this  amounts  only  to  a  denial  that  any  were  so.  Bowen 
V.  Jenkin,  6  Ad.  &  E.  911.  Now,  under  Bules,  1883,  0.  xxiii.,  r.  6  {ante, 
p.  302V  the  ylaintifFs  proper  course  is  to  amend  his  statement  of  claim, 
or  reply  spiecially. 

The  plamtiff  may  reply  an  approvement  of  the  common,  if  it  be  common 
of  pasture ;  Ohver  v.  Lane,  3  T.  R.  445 ;  Bobinson  v.  DtUeep  Singh,  1 1  Ch. 
D.  798,  G.  A. ;  1  Wms.  Saund.  353  b,  (n),  and  vide  ante,  p.  780 ;  and  by 
custom  there  may  be  approvement  in  the  case  of  common  rights,  other 
than  the  risht  of  common  of  pasture.  LasceUes  v.  Ld.  Onslow,  2  Q.  B.  D. 
433.  See  Siso  Arlett  v.  EUis,  7  B.  &  C.  346.  So  the  plaintiff  mav  reply 
that  the  common  has  been  enclosed  for  upwards  of  20  years ;  and  if  issue^ 
be  taken  on  this  reply,  and  it  appear  in  evidence  that  part  of  ihe  common 
has  been  inclosed  for  20  years,  and  that  the  trespasses  were  in  fact  com- 
mitted in  that  part,  the  plaintiff  is  entitled  to  recover  for  such  trespasses, 
though  the  rest  of  the  common  is  uninclosed.  Tapley  v.  Wainufright,  5 
B.  &  Ad.  395. 

There  are  numerous  rejwrted  cases,  as  to  how  much  of  a  plea  of  right  of 
common  the  defendant  must  have  proved  in  order  to  succeed  on  the  issue ; 
the  large  powers  of  amendment  now  given  to  the  courts  will  render  those* 
cases  of  little  guide  in  future,  and  they  are  therefore  not  quoted  in  thi^ 
edition. 

The  Prescription  Act,  2  &  3  Will.  4,  c.  71,  s.  1,  relating  to  the  acquisition 
of  rights  of  common,  Ac,  by  long  user,  is  cited  fully  ante,  p.  778  ;  and 
see  sect  5,  as  to  pleading  such  rights,  ante,  p.  783.  For  the  cases  decided 
on  section  1,  see  ante,  pp.  778  et  seq.  Bights  in  gross  are  not  within  the 
Act.  ShtUUeworih  v.  Le  Fleming,  19  C.  B.,  N.  S.  687 ;  34  L.  J.,  0.  P. 
309.  Therefore,  a  prescriptive  right  of  common  in  gross  in  the  defendant 
and  his  ancestors  cannot  be  proved  under  that  Act,  and  is  disproved  by 
showing  a  grant  80  years  ago  to  an  ancestor.  Welcome  v.  Upton,  5  M.  & 
W.  398 ;  Davies  v.  WiUiams,  16  Q.  B.  546 ;  20  L.  J.,  a  B.  330.  This 
would  now  be  a  case  for  amendment  at  Nisi  Prius.  But,  an  ancient 
prant,  without  date,  is  not  necessarily  at  variance  with  prescription ;  for 
it  may  be  anterior  to  legal  memory,  or  only  confirmatory ;  Addington  v. 
Clode,  2  W.  Bl.  989 ;  and  this  is  a  question  for  the  jury.    lb. 

Where  the  plaintiff's  house  had  been  wrongfully  erecfced  on  a  common, 
the  defendant,  a  commoner,  cannot  justify  pulling  down  the  house  while 
the  plaintiff's  family  are  in  it,  without  notice  or  a  request  to  move ;  Ferry 
V.  Fitzhowe,  8  Q.  B.  757 ;  Jones  v.  Jones,  1  H.  &  0.  1 ;  31  L.  J.,  Ex.  506; 
but,  if  he  pull  it  down  afiber  such  notice  and  request,  the  defendant  may 
justify  under  his  right  of  common.    Davies  v.  Williams,  supra. 

Licence,"]  The  licence  proved  may  be  either  an  express  one,  or  one  im- 
plied from  circumstances.  The  keeping  open  of  a  house,  in  which  there 
18  a  public  billiard-table,  is  a  licence  in  fact  to  all  persons  to  enter  for  the 

Eurpose  of  playing.     Ditcham  y.  Bond,  3  Camp.  625.    And,  a  defence  of 
cence  may  be  proved  by  showing  an  entry  against  the  plaintiff's  will 
under  a  provision  in  a  lease  that  the  defendant  might  enter  for  non^ 
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payment  of  rent,  and  plead  leave  and  licence  in  bar  of  an  action  for  sobh 
entry.  Kavanagh  v.  Oudge^  7  M.  A  Gr.  316.  A  licence  is  in  genonl 
leyocable,  and  if  more  than  a  licence  is  intended,  and  any  interest  in  the 
land  or  permanent  easement  is  meant  to  be  passed,  it  mtist  be  by  deed,  or 
other  proper  oonyeyance ;  and  a  licence  to  enter  on  land  as  such,  was  not 
at  law  the  less  roTOcable  because  it  was  given  for  a  yaluable  consideration. 
Wood  y.  LeadUtter,  13  M.  &  W.  838,  oyerruling  TayUr  y.  Waters,  7  Taunt 
374.  But  where  there  bad  been  yaluable  consideration  for  a  licence, 
equity  would  enforce  the  licence  by  specific  performance  or  injunction, 
unless  preyented  from  so  doing  by  the  Stat,  of  Frauds,  s.  4,  ante,  p.  303, 
by  reason  of  the  licence  amounting  to  an  interest  in  land.  Even  in  such 
case,  howeyer,  where  there  had  been  part  performance,  specific  perform- 
ance was  sometimes  decreed ;  vide  ante,  pp.  309  et  seq,,  and  equitable  rights 
are  now  enforced  by  all  courts.    J.  Act,  1873,  s.  24,  ante,  pp.  298,  299. 

Although  a  mere  licence  is  reyocable,  yet,  that  which  is  c»lled  a  licence 
is  often  something  more  than  a  licence,  it  often  comprises  or  is  connected 
with  a  grant,  and  then  the  party  who  has  giyen  it  cannot  in  general  reyoke 
it,  so  as  to  defeat  his  grant  to  which  it  was  incident.  Judgment  in  Wood 
y.  LeadbiUer,  13  M.  &  W.  844,  845.  See  Li/ord's  case,  11  Uep.  46  b.  So, 
a  licence  coupled  with  an  interest  is  not  reyocable.  Thus,  where  goods  on 
the  plaintiffs  land  were  sold  to  the  defendant  upon  conditions  of  sale,  to 
which  tiie  plaintiff  was  a  party,  one  of  them  being  that  the  buyer  diould 
be  allowed  to  enter  and  take  {he  goods ;  it  was  held  that  this  ucenoe  was 
irreyocable,  and  that  although  the  plaintiff  had,  between  the  sale  and 
entry,  locked  the  gates  and  forbidden  the  defendant  to  enter,  yet  the 
defendant  was  justified  in  breaking  down  the  gates  and  entering  to  take 
the  goods.  Wood  y.  Manley,  11  Ad.  &  E.  34.  This  case,  although  the 
decision  in  it  appears  to  haye  been  partly  founded  on  the  oyerruled  case 
of  Tayhr  y.  WaUrSy  supra,  was  recognized  as  good  law  in  the  judgment 
in  Wood  y.  Leadhitter,  supra ;  Alderson,  B.,  there  says,  13  M.  &  W.  853, 
*'  The  case  was  analogous  to  that  of  a  man  taking  my  goods  and  putting 
them  on  Ids  land,  in  which  case  I  am  justified  in  going  on  the  land  imd 
removing  them.  Yin.  Abr.  Trespass,  (H.  a.  2),  pi.  12,  and  Patrick  y. 
Oolerick,  3  M.  &  W.  483."  See  further  on  this  point  Liggins  y.  Inge,  7 
Bing.  682,  cited  ante,  p.  796,  and  Oaussen  y.  Morton,  10  B.  &  0.  731,  in 
which  last  case  it  was  held  that  an  authority  coupled  with  an  interest  was 
irreyocable.  This  is  explained  in  Smart  y.  Sandars,  5  0.  B.  895,  917. 
See  also  Smcvrt  y.  Jones,  15  C.  B.,  N.  8.  717 ;  33  L.  J.,  0.  P.  154 ;  Waldey 
y.  Froggatt,  2  H.  &  0.  669 ;  33  L.  J.,  Ex.  5 ;  Cornish  y.  Stubbs,  L.  R.,  5 
0.  P.  334,  340 ;  and  Krehl  y.  Gt,  Central  Gas  Cb.,  L.  R,  5  Ex.  289.  294. 
It  has  been  held  that  there  is  no  implied  licence  to  enter  a  house  and  take 
goods  sold  by  the  plaintiff,  the  owner  of  the  house,  to  the  defendant,  and 
kft  there  by  the  plaintiff's  consent.  WiUiams  y.  Morris,  8  M.  db  W.  488. 
Nor,  has  an  auctioneer  who  has  been  employed  to  sell  goods  on  the  pre- 
mises of  the  proprietor  such  an  interest  in  the  goods  as  will  make  the 
licence  to  enter  on  the  premises  irreyocable.  Taplin  y.  Florence,  10  C.  B. 
744  ;  20  L.  J.,  0.  P.  137.  See  also  Boffey  v.  Henderson,  17  Q.  B.  574 ;  21 
L.  J.,  Q.  B.  49.  A  licence  to  enter  premises  and  seize  goods  thereon 
cannot  be  assigned.    Ex  pte.  Rawlinps,  22  Q.  B.  D.  193,  C.  A. 

An  acquiescence  by  the  plaintiff,  in  the  trespass  upon  an  erroneous  re- 
presentation (to  whidi  the  defendant  was  a  party)  of  the  legal  obligation 
of  the  plaintiff  to  submit  to  it,  will  not  support  a  defence  of  licence. 
8emb.  Roper  y.  Harper,  4  N.  C.  20 ;  accord,  Gregson  y.  Rutk,  4  Q.  B.  737. 
It  is  not  sufficient  to  show  a  licence  by  a  servant ;  Holdringshato  v.  Rag, 
Oro.  Eliz.  876 ;  nor,  by  a  wife ;  TayUr  v.  Fisher,  Id,  246 ;  nor,  by  a 
daughter;  Cock  y.  Wortham,  2  Selw.  N.  P.,  2nd  ed.,  1085;  unless  the  cir- 


Action  for  Menu  Frofite.  948 

camstanceB  of  the  case  show  that  the  serrant  or  wife  or  daughter  respec* 
tiyely,  was  the  agent  of  the  party  for  granting  such  licence,  so  as  to  make 
it  the  licence  of  the  master.  A  ucence  includes,  as  incident  to  it,  a  power 
to  do  eyerjthing  without  which  the  act  licensed  cannot  be  done.  Thus, 
if  A.  Hoense  B.  to  enter  his  house  to  sell  goods,  B.  may  take  necessary 
assistance  for  the  purpose  of  selling  the  goods.  Dennett  y.  (jhrover^  WiUes, 
195.  But,  an  autnonty  from  a  tenant  to  his  landlord,  in  the  absence  of 
the  former,  to  let  the  premises,  will  not  justify  the  landlord  in  entering 
the  premises  (the  key  oeing  lost)  through  a  window  by  means  of  a  ladder 
in  order  to  show  the  house.    Ancaster  y.  Milling ^  2  D.  &  By.  714. 

If  a  man  abuse  an  authority  or  Ucence  which  the  law  giyes  him,  by 
which  he  becomes  a  trespasser  ab  initio^  if  tiie  defendant  plead  such 
licence  or  authority,  the  plaintiff  must  reply  the  abuse  specially.  1  Wms. 
Saund.  300  h,  (q);  1  Smith's  L.  0.  6th  ecL,  126,  137,  138. 

Statute  of  Limitation,']  By  21  Jac.  1,  c.  16,  s.  3,  an  action  of  trespass 
must  be  brought  within  6  years  of  the  cause  of  action.  Where,  howeyer, 
the  cause  of  action  has  been  fraudulently  concealed,  the  statute  runs  from 
the  diacoyery  only.  Ecclesiastical  Commissioners  y.  N,  E.  By,  Co,,  4  Ch.  D. 
845.  See  further,  antSy  p.  648.  Where  minerals  haye  been  wrongfully, 
but  inadyertently  abstracted,  the  statute  has  been  held  to  apply  to  such 
only  as  the  defendant  can  proye  to  haye  been  worked  more  than  6  years 
before  action.     Trotter  y.  Maclean^  13  Oh.  D.  574. 


ACnON  FOR  MESNE  PEOPITS. 

In  an  action  of  trespass  for  mesne  profits,  the  plaintiff  may,  by  proper 
defences,  be  called  upon  to  proye — 1,  his  title ;  2,  his  re-entry ;  3,  uie  de- 
feaLdanf  8  liability  by  reason  of  jwssession;  and  4,  the  amount  of  damages. 
Pearse  y.  Cooker,  L.  B.,  4  Ex.  92. 

Formerly  this  action  could  not,  except  in  cases  of  landlord  against 
tenant,  be  joined  with  an  action  of  ejectment;  this,  howeyer,  is  now 
altered  by  the  Bules,  1883,  0.  xyiii.  rr.  1,  2,  and  it  is  now  usual  to  add  a 
daim  for  mesne  profits,  in  an  action  brought  for  the  recoyery  of  possession 
of  the  land.  The  cases  therefore  in  whi(£  the  action  for  mesne  profits  is 
preceded  by  an  action  for  the  recoyery  of  possession  (hereinafter  for 
breyity  called  an  action  of  ejectment),  are  now  infrequent. 

Plaintiff's  titleJ]  Under  a  denial  of  title,  the  judgment  in  a  prior 
action  of  ejectment  is  proof  of  title  for  the  plaintiff,  against  all  who  are 
parties  or  priyies  to  the  judgment,  and  whether  the  judgment  in  eject- 
ment be  upon  yerdict  or  oy  default,  but  from  the  date  of  the  writ  only, 
as  there  is  now  no  daim  therein  from  an  earlier  date.  See  Aslin  y. 
Parkin,  2  Burr.  665 ;  Doe  y.  Whitcomb,  8  Bing.  46 ;  Wilkinson  y.  Kirhy, 
15  0.  B.  430;  23  L.  J.,  0.  P.  224;  Peane  y.  Cooker,  supra.  If  the 
plaintiff  seek  to  recoyer  mesne  profits  anterior  to  the  date  in  the  writ,  it 
will  be  necessary  for  him  to  giye  further  eyidence  of  his  title ;  B.  N.  P. 
87;  Aslin  Y,  Parkin,  2  Bxut.  668;  BameUY,  Guildford,  El,  of,  11  Exch. 
19 ;  24  L.  J.,  Ex.  281 ;  and  it  is  in  no  case  conclusiye  as  evidence  on  an 
issue  joined  on  the  title  to  the  close.  To  be  conclusiye  it  must  be  replied. 
Doe  y.  Huddart,  2  C.  M.  ft  B.  316;  MaUhew  y.  OsbomCy  13  C.  B.  919 ;  22 
L.  J.,  C.  P.  241 ;  see  also  Vooght  y.  Winch,  2  B.  &  A.  662.    As  to  proof 
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of  the  jud^ent,  see  cmUy  pp.  107  ti  nq.  A  oounty  oomt  order  under 
19  &  20  Yiot.  c.  108,  88.  50,  51,  for  giving  up  posseeedon  of  premises, 
made  against  a  person  holding  under  the  tenant,  and  oompliea  with  by 
him,  was  not  condusiTe  evidenoe  of  title  in  a  subsequent  action  against 
such  person  for  mesne  profits.  CampheU  y.  Loader^  3  H.  db  C.  520 ;  34 
L.  J.,  £x.  50.  But  it  would  be  otherwise  in  an  action  of  ejectment  under 
51  &  52  Yiot.  c.  43,  s.  59. 

Before  the  0.  L.  P.  Act,  1852,  it  was  held  that  a  judgment  in  ejectment 
on  the  seyeral  demises  of  two  or  more  persons  was  evidence  of  title  for 
them  in  a  joint  action  of  trespass  brought  by  them ;  for  they  may  be 
tenants  in  common.  Chamier  v.  ClingOy  5  M.  ft  S.  64.  The  judgment 
will  not  be  evidence  against  a  stranger ;  and  therefore  a  judsnnent  in 
ejectment  against  a  wife  cannot  be  ^ven  in  evidenoe  against  her  husband. 
Denn  v.  WhiUy  7  T.  B.  112.  But,  it  is  evidence  against  a  person  who 
comes  into  possession,  after  the  judgment,  under  the  defendant  in  eject- 
ment ;  Doe  V.  Whitoomh^  8  Bin^.  46 ;  though  not  against  a  person  merely 
shown  to  be  in  possession,  wimout  further  proof  of  privity  to  the  judg- 
ment ;  Doe  Y.  Harvey,  8  Bing.  239 ;  and,  it  cannot  be  shown  by  oral  evi- 
dence that  the  defendant  came  in  under  the  defendant  in  uie  former 
action,  where  it  appears  he  came  in  under  a  written  agreement.  Ih, 
In  a  case  before  the  0.  L.  P.  Act,  1852,  where,  after  judgment  by  defanlt 
against  ^e  casual  ejector,  an  action  for  the  mesne  profits  was  brought 
against  the  limdlord,  who  had  been  in  the  receipt  of  the  rents  and  profits 
from  the  day  of  ^e  demise,  Ld.  Ellenborough  ruled  that  the  judgment 
was  not  evidence  a^;ainst  him,  without  notice  of  the  ejectment ;  bat,  that 
a  subsequent  promise  by  him  to  pay  the  rent  and  costs  amounted  to  an 
admission  that  he  was  a  tresnasser,  and  that  the  plaintiff  was  entitled  to 
the  possession.  Hunter  v.  BritU,  3  Gamp.  455.  By  the  0.  L.  P.  Act, 
1852,  s.  209,  every  tenant  to  whom  a  writ  for  the  recovery  of  possession 
of  land  is  deliveSred,  or  to  whose  knowledge  it  comes,  is  bound  to  give 
notice  thereof  to  ihe  landlord  of  the  land. 

Plairdiff^s  re-entry,"]  The  plaintiff  should  be  prepared  to  show  entry 
into  the  premises  before  bringing  the  action,  and  this  may  be  proved  by 
showing  an  actual  entry,  or  by  producing  an  examined  (or  office,  vide 
ante,  p.  97),  copy  of  the  writ  of  possession  and  of  the  shenfrs  return.  It 
is,  however,  very  questionable  whether  the  judgment  in  ejectment  is  not, 
per  ««,  sufficient  proof  of  such  possession,  as  to  maintain  this  action  as 
from  the  date  of  recovery,  or  the  day  named  in  the  writ,  without  farther 
proof  of  entry.  See  WHkinaon  y.  Kirhy,  15  0.  B.  430;  23  L.  J.,  C.  P. 
224.  The  entry  has  relation  to  the  first  accnier  of  t^e  titie,  so  as  to 
entitle  the  plaintifi  to  mesne  profits  fro/n  that  time.  Bamett  v.  Guildford^ 
El,  of,  11  Exch.  19 ;  24  L.  J.,  Ex.  281;  Litchfield  v.  Beady,  5  Exch.  939 ; 
B.  N.  P.  87,  88 

Defendant e  poeeeesion,"]    The  duration  of  possession  must,  it  seems,  be 

Proved,  where  t^e  defendant  lets  judgment  go  by  default.  Ive  v.  Sootl,  % 
)owl.  993 ;  see  Pearee  v.  Cooker,  L.  E. ,  4  Ex.  92,  98,  per  Kelly,  C.  B. 
I^e  action  has  been  said  to  lie  only  against  the  person  wmo  is  actually  in 
possession  and  trespassing,  and  therefore  not  to  lie  against  a  lessee,  whose 
under-tenant  holds  over,  after  the  expiration  of  the  lessee's  interest. 
Bume  V.  BicJuirdeon,  4  Taunt.  720.  But  this  doctrine  must  be  qualified ; 
for,  where  defendant  in  ejectment,  K.,  had  previously  demised  to  A.,  who 
underlet  to  B.,  and  B.  wrongfully  held  over,  paying  rent  to  A.,  who 
accepted  it  under  his  title  from  K.,  it  was  held  that  aU  three  might  be 
joined  in  trespass  for  the  mesne  profits,  and  that  the  record  in  the  eject- 
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xnent  against  K.  was  evidence  against  A.  and  B.  Doe  y.  Harlow,  12  Ad. 
&  £.  40.  And,  it  makes  no  difference  that  the  under-tenant  held  oyer 
against  the  will  of  his  lessor ;  Henderson  y.  Squire,  L.  B.,  4  Q.  B.  170 ; 
though  in  Doe  y.  Harlow,  supra,  Ld.  Penman,  C.  J.,  intimated  a  different 
opinion.  The  defendant  cannot  defeat  the  action  by  showing  that  he. 
entered  only  as  agent  for,  and  under  the  licence  of,  the  defendant  in 
ejectment.  Girdiesione  v.  Porter,  Woodf.  Land.  &  Ten.  7th  ed.  653,  {y\ 
Where  the  defendant  was  shown  to  haye  a  lease  of  the  premises,  whicn 
was  not  produced,  and  to  haye  paid  a  yearly  rent  under  that  lease,  this 
was  held  by  Kelly,  G.  B.,  to  be  eyidence  of  possession.  Pearse  y.  Cooker ^ 
li.  R.,  4  Ex.  92,  99. 

The  effect  of  the  judgment  in  ejectment  as  eyidence  of  the  defendant's 
possession  seems  to  be  nardly  settled.  In  Pearse  y.  Cooker,  supra,  there 
liras  some  eyidence,  aliunde,  of  the  defendant's  possession ;  but  Channell 
and  Cleasby,  BB.,  held  that  a  jud^ent  by  aefault  in  ejectment  was. 
evidence  that  the  defendant  named  m  the  judgment  which  embodied  the 
writ,  was  at  the  date  of  that  writ  tenant  in  actual  possession,  although  the 
defendant  was  not  thereby  estopped  from  showing  that  he  never  was  in 
possession ;  Kelly,  C.  B.,  however,  relying  on  Ive  v.  Scott,  ante,  p.  944,  held 
that  the  judgment  was  no  evidence  of  the  defendant's  possession  at  all. 
Before  the  C.  L.  P.  Act,  1852,  the  consent  rule  admitted  possession  by 
the  defendant  at  the  time  of  the  service  of  the  declaration ;  but,  if  the 
plaintiff  sought  damages  for  an  earlier  period,  he  must  have  given  further 
evidence  of  the  possession.  Dodwell  v.  Gihhs,  2  0.  &  P.  615 ;  Aslin  y. 
Parkin,  2  Burr.  668 ;  i?oc  d.  Evers  v.  Challis,  17  Q.  B.  166. 

Damages,']  The  plaintiff  must  be  prepared  to  prove  the  value  of  the 
mesne  pronts.  In  Pearse  y.  Cooker,  supra,  the  yearly  rent  paid  was 
allowed  to  be  used  to  measure  the  value.  The  jury  are  not,  however,  in 
estimating  the  damages,  confined  to  give  the  mere  rent,  or  annual  value 
of  the  premises,  but  may  e;ivo  such  extra  damages  as  they  may  think  fit, 
as  a  compensation  for  phdntiff's  trouble,  &c.  Ooodtitle  v.  Toombs,  3 
Wils.  121 ;  Doe  d.  Levi  y.  Roe,  6  0.  B.  275,  per  CressweU,  J.  The  plain- 
tiff may  also  recover,  as  damages,  the  costs  of  the  action  of  ejectment ; 
but,  if  that  action  were  defended  and  the  costs  taxed,  he  cannot  recover 
more  than  such  taxed  costs.  Doe  v.  Filliter,  13  M.  &  W.  47.  The  costs 
must  be  laid  as  special  damage,  and  proved  on  the  trial.  Where  the 
damage  laid,  was  tnat  the  plaintiff  **  incurred  great  expense  in  recover- 
ing possession  of  the  said  land  and  messuage,"  it  was  held  that  this 
was  su£Bcient  to  include  the  costs  of  the  ejectment.  Pearse  y.  Coaker, 
supra.  The  plaintiff  was  also  entitled  to  recover,  by  way  of  damages, 
the  costs  incurred  by  him  in  a  court  of  error,  in  reversing  the  judgment 
in  ejectment  erroneously  obtained  by  the  defendant.  Nowell  v.  Roake,  7 
B.  &  C.  404.  And,  the  plaintiff  is  not  restricted  to  the  date  of  the 
writ,  as  the  time  from  whence  he  was  entitled  in  possession,  but  may 
also  recover  the  profits  which  accrued  previously,  if  he  had  title  to 
the  premises  at  the  time,  and  the  defendant  was  in  possession.  See 
B.  N.  P.  87.  The  jury,  however,  are  to  give  damages  only  for  the  time 
the  defendant  is  proved  to  have  been  in  possession,  and  since  the  plaintiff's 
title  accrued,  atanynought  v.  Cosins,  Barnes,  456.  Ground-rent  and 
otiier  outgoings,  which  plaintiff  himself  must  have  paid  if  in  possession, 
should  be  deducted  by  tne  jury  from  the  damages.  Doe  v.  Hare,  2  Or.  & 
M.  145. 

Other  special  damage  may  be  recovered  if  laid  in  the  statement ;  as, 
deterioration  of  the  premises  by  waste  or  mismanagement  of  the  defendant, 

TOL.  n.  Q 
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Ac.     See  Cole  on  Ejectment,  p.  830,  Form  No.  391 ;   Dunn  y.  Large, 
3  Dong.  335. 

Statute  of  Limitation,']  Vide  ante,  p.  943.  Unless  the  statute  is 
pleaded,  profits  for  a  longer  period  tlum  six  years  may  be  recovered. 
B.  N.  P.  88. 


ACTION  FOB  CONVERSION  OF  GOODS. 

The  action  for  converting  the  plaintiffs  goods  to  the  defendant's  use, 
or  wrongfully  depriving  nim  of  the  use  and  possession  of  them,  is 
equivalent  to  the  old  action  of  trover,  by  which  name  it  is  still  commonly 
csdled. 

To  maintain  the  action  there  must  be  an  act  of  conversion,  such  as  must 
amount  to  a  deprivation  of  the  possession,  to  such  an  extent  as  to  be 
inconsistent  with  the  right  of  the  owner,  and  evidence  an  intention  to 
deprive  him  of  that  ri^t.  Fouldee  v.  Willoughhy,  8  M.  &  W.  540; 
Burroughs  v.  Bayne,  5  H.  &  N.  296;  29  L.  J.,  Ex.  185.  "And  any 
person  who,  however  innocently,  obtains  possession  of  the  goods  of  a 
person  who  has  been  fraudulently  deprived  of  them,  and  disposes  of  them, 
whether  for  his  own  benefit  or  that  of  any  other  person,  is  guilty  of  a 
conversion."  Per  Ld.  Chelmsford,  Fowler  v.  Hollins,  L.  E.,  7  H.  L.  757, 
795,  vide  S.  C,  cited  post,  pp.  972,  973.  In  these  cases  the  defendant  was 
in  possession  of  the  goods ;  but,  where  the  plaintiff  is  left  in  possession  of 
the  goods,  he  must  prove  that  his  dominion  over  them  has  been  inter- 
ferea  with,  not  in  some  particular  way,  but  altogether;  that  he  has 
been  entirely  deprived  of  the  use  of  them.  England  v.  Cowley,  L.  R.,  8 
Ex.  126,  130. 

The  evidence  in  an  action  for  conversion  will  depend  upon  the  issue 
joined.  The  facts  which  constitute  a  complete  title  for  the  plaintiff  in 
this  action,  and  which  must  be  proved  if  denied  by  the  pleadmgs,  are — 
1,  a  general  or  special  property  m  the  goods;  or,  as  against  a  wrongdoer, 
a  mere  possession  of  them;  2,  an  actufS  or  constructive  possession  or  right 
of  possession ;  and,  3,  a  wrongful  conversion  by  the  defendant.  In  addi- 
tion to  this  the  plaintiff  must  prove,  4,  the  value  or  damages. 

Evidence  of  general  property,']  The  defence  of  no  property  in  the  plain- 
tiff, means  no  property  as  against  the  defendant.  Nioolh  v.  Bastard,  2 
C.  M.  &  E.  659.  When  the  property  in  the  goods  is  put  in  issue,  tiie 
evidence  for  the  plaintiff  will  depend  upon  the  nature  of  his  particular 
tide.  Where  there  is  both  a  general  and  a  special  owner,  but  the  general 
owner  has  not  transferred  his  right  to  the  possession,  he  may  still  main- 
tain this  action ;  thus,  where  he  has  delivered  the  goods  to  a  carrier  or 
other  bailee,  and  so  parted  with  the  actual  possession,  he  may  still  main- 
tain trover  for  a  conversion  by  a  stranger ;  for  the  owner  retains  the 
possession  in  law,  as  against  a  wrongdoer,  and  the  carrier  or  other  bailee 
IS  only  his  servant.  Gordon  v.  Harper^  7  T.  E.  42  ;  2  Wms.  Saund.  47, 
h,  c  (1);  Nicolh  v.  Bastard,  supra.  Plaintiff  sold  porter  in  casks  to 
A.,  and  the  casks,  when  empty,  were  to  be  returned  or  kept  at  invoice 
j)rice,  at  the  plaintiff's  option  :  it  was  held,  that,  when  empty,  the  plain- 
tiffs had  sack  a  property  and  right  of  possession  as  to  support  trover 
against  the  sherin  who  seized  under  a  fi,  fa,  against  A.     Manders  v. 
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Williams,  4  Ezch.  339.  And,  if  the  iMulee  of  goods  for  a  special  purpose 
transfers  them  to  another  in  contravention  of  that  purpose,  the  general 
owner  may  maintain  trover  aeainst  the  transferee,  tnough  he  be  a  bond 
Me  vendee,  unless  the  goods  have  been  sold  in  market  overt.  Wilkinson 
T.  King^  2  Camp.  335 ;  Loeschman  v.  Machin,  2  Stark.  311 ;  but  see  2 
Wms.  Saund.  47  d  (/).  Where  railway  waggons  had  been  hired  from 
the  plaintiffs  for  a  certain  time,  it  was  held  that  the  sheriff  was  not  liable 
to  an  action  for  merely  selling  them  under  a  fi.  fa.,  but  that  he  became 
liable,  when  it  appeared  that  these  waggons  had  been  used  by  the  persons 
who  bought  them,  and  worn  by  such  user.  Lancashire  Waggon  Co.  v. 
FUzhugh,  6  H.  &  N.  602 ;  30  L.  J.,  Ex.  231. 

It  is  laid  down  in  the  old  authorities  that  trover  lies  for  money,  the 
property  in  which  is  in  the  plaintiff,  and  to  the  possession  of  which  he  is 
entitled  in  specie,  though  the  money  be  not  in  a  bag.  The  difficulty  therein 
suggested  of  recovering  the  specific  coins  by  an  action  of  detinue  {vide  post, 
p.  989),  does  not  arise  m  trover,  which  is  an  action  to  recover  damages  for 
the  conversion  merely.  Kinaston  v.  Moor,  Cro.  Car.  89  ;  Davis  v.  Dagos, 
Aleyn,  91 ;  Jenkins  Cent.  207 ;  3  Salk.  365 ;  Orton  v.  Butler,  5  B.  &  A. 
652.  In  Hall  v.  Wood,  Dyer,  22,  in  marg. ;  S.  C,  Cro.  Eliz.  841,  trover 
was  held  maintainable  for  money  given  by  tiie  plaintiff  to  the  defendant 
to  keep,  though  not  in  bags.  See  also  Haris^  case,  Noy,  128,  and  Han' 
berried  case,  cited  in  Hollulay  v.  Hicks,  Cro.  Eliz.  661 ;  post,  p.  968.  In 
S.  C,  in  error.  Id,  746,  it  was  held  that  the  action  did  not  lie  by  a  master 
against  his  servant,  for  money  received  by  the  servant,  for  com  sold  by 
him  for  his  master,  for  the  property  in  the  money  was  in  the  servant. 

Trover  lies  for  a  lost  ba^k-note  which  the  defendant  has  converted^ 
though  part  of  the  proceeds  have  been  paid  by  him  to  the  plaintiff ;  nor, 
does  the  acceptance  of  such  part  waive  the  tort.  Bum  v.  Morris,  2  Cr.  & 
M.  579. 

This  action  does  not  lie  for  anything  savouring  of  the  realty,  as  for 
fixtures  attached  to  the  freehold.  Minshall  v.  Lloyd,  2  M.  &  W.  450;  see 
also  cases  cited  post,  pp.  964,  965.  But,  an  action  will  lie  for  wrongfully 
depriving  the  plaintiff  of  his  right  to  remove  fixtures.  London  d;  West' 
minster  Loan  Co.  v.  Drake,  6  C.  B.,  N.  S.  798 ;  28  L.  J.,  C.  P.  297. 

Vesting  of  the  property — Sale  of  goods,^  With  regard  to  the  time  at  which 
the  property  passes  on  the  sale  of  goods,  it  has  been  laid  down,  that  where 
goods  are  sold,  and  nothing  is  said  as  to  the  time  of  delivery  or  of  pay- 
ment, and  everything  the  seller  has  to  do  with  them  is  complete,  the  pro- 
perty vests  in  the  buyer,  so  as  to  subject  him  to  the  risk  ot  any  accident 
which  may  happen  to  the  goods.  Tarling  v.  Baxter,  6  B.  &  C.  360.  The 
seller  is  liable  to  deliver  them,  whenever  demanded,  upon  payment  of  the 
price ;  but  the  buyer  has  no  right  to  have  possession  of  the  ^oods  till  he 
pays  the  price ;  if  the  **  goods  are  sold  upon  credit,  and  nothmg  is  agreed 
upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  ri^ht  of  possession  and  the  right  of  pro- 
perty vests  at  once  in  him,  but  his  right  of  possession  is  not  absolute ;  it 
18  liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains  posses- 
sion." Per  Bayley,  J.,  in  Bloxam  v.  Sanders,  4  B.  &  C.  948;  see  Evidence 
of  right  of  possession,  post,  p.  963,  and  Stoppage  in  transitu,  post,  p.  982. 
Where  goods  in  bulk  are  sold  at  so  much  a  ton,  and  it  is  part  of  the  con- 
tract that  they  shall  be  weighed,  and  the  concurrence  of  Qio  seller  in  the 
act  of  weighing  is  necessary,  the  property  is  not  changed  till  after  they  are 
weighed.  Simmons  v.  Stvi/t,  5  B.  &  C.  857.  The  intention  of  the  parties 
must  be  looked  to  in  every  case,  and  the  rule  as  to  the  ownersnip  of 
chattels  where  anything  remains  to  be  done  by  the  seller,  does  not  apply 
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when  the  parties  have  made  it  sufficiently  clear  whether  or  not  they 
intend  the  property  to  pass  at  once.  Young  v.  Mattheivs^  L.  K.,  2  C.  P. 
127  ;  Mnrtiueau  v.  Kitching^  L.  R.,  7  Q.  B.  436 ;  and  see  Turletf  v.  Bates, 
infra,  where  the  court  intimated  that  the  rule  had  no  application  where 
the  appropriation  remained  to  be  done  by  the  buyer  alone,  with  the  con- 
sent of  the  seller.  See  further,  ante,  pp.  601,  521.  Where  the  defendant 
had  purchased  from  the  plaintiff  a  heap  of  fire  clay  at  so  much  per  ton, 
the  clay  to  be  weighed  by  the  defendant  after  its  removal  by  him  from 
the  plaintiffs  premises,  at  a  weighing  machine  belonging  to  a  third 
person,  it  was  neld  that  the  property  passed  on  the  completion  of  the 
bargain.  Turley  v.  Bates,  2  H.  &  C.  200 ;  S.  C,  sub  tiom.,  Furley  v. 
Bates,  33  L.  J.,  Ex.  43;  accord.  Kershaw  v.  Ogden,  3  H.  &  C.  717;  34 
L.  J.,  Ex.  159;  cited  ante,  p.  508.  If  the  contract  be  within  the  Stat,  of 
Frauds,  and  there  is  no  note  or  memorandum,  acceptance,  or  earnest, 
the  contract  cannot  be  enforced,  and  no  property  passes.  Bloxsome  t. 
Williams,  3  B.  i&  C.  234 ;  Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J., 
Q.  B.  145 ;  and  see  ante^  pp.  504  et  seq.  In  the  case  of  the  sale  of  un- 
ascertained goods,  until  both  parties  have  assented  to  the  appropriation  of 
some  particular  goods  to  satisfy  the  contract,  the  property  in  them  does 
not  pass.  Dixon  v.  Yates,  5  B.  &  Ad.  313;  Jenner  v.  Smith,  L.  B.,  4 
C.  P.  270;  see  Godts  v.  Rose,  17  C.  B.  229;  25  L.  J.,  0.  P.  161.  But, 
where  an  appropriation  has  been  made  by  one  party,  in  pursuance  of  an 
authority  to  make  the  election  conferred  by  agreement,  it  becomes  final 
and  irreyocably  binding  on  both  parties.  Blackburn  on  Sale,  127; 
Aldridge  v.  Johnson,  7  E.  i&  B.  885.  900;  26  L.  J.,  Q.  B.  296,  300.  In 
this  case  the  plaintiff  agreed  to  purchase  100  quarters  of  barley  from 
K.,  part  of  a  larger  quantity  which  he  saw  and  approved,  and  of  which 
he  took  away  a  sample ;  it  was  also  agreed  that  the  plaintiff  should  send 
his  sacks  to  K.^  who  was  to  fill  them  with  the  barley,  and  take  them  to 
the  railway  for  conveyance  to  the  plaintiff ;  the  plaintiff  sent  200  sacks, 
and  K.  filled  155  of  {hem;  it  was  held  that  as  soon  as  each  sack  was 
filled  with  barley,  the  property  in  the  barley  in  the  sacks  vested  in  the 
plaintiff.  So,  where  plaintiff  contracted  in  writing  with  a  farmer  for  the 
purchase  of  the  whole  of  his  next  crop  of  oil  of  peppermint,  after  the  oil 
was  made  it  was  bottled  and  weighed  by  the  farmer  in  bottles  supplied 
by  the  plaintiff,  who  had  also  made  advances  to  the  farmer  on  account, 
it  was  held  that  trover  lay  by  the  plaintiff  against  a  subsequent  vendee 
of  the  oil,  to  whom  the  farmer  had  improperly  sold  it.  LangUm  v.  Higgins, 
4  H.  &  N.  402 ;  28  L.  J.,  Ex.  252.  So  where  the  charterers  of  a  ship 
contract  for  the  supply  of  a  cargo  of  wheat  for  it,  at  4s.  7(2.  f.  o.  b.,  the 
property  passes  as  delivery  is  made  on  board.  Colonial  Insur.  Co,  of 
Ifew  Zealand  v.  Adelaide  Marine  Insur.  Co.,  12  Ap.  Ca.  128,  P.  C.  But, 
whero  the  charterors  sell  a  cargo  which  is  to  be  loaded  on  board  a  ship 
for  a  sum  '*  per  cwt.  c.  &  f.,"  no  property  passes  until  the  cargo  is  com- 
plete ;  the  part  shipped  remains  tiie  property  of  the  vendor.  Anderson  v. 
Morice,  1  Ap.  Ca.  713,  D.  P.  The  assent  of  the  vendee  to  the  appropria- 
tion of  particular  goods  may  be  ^ven  by  an  agent,  such  as  a  wnarfinger 
or  warehouseman,  and  may  be  either  exprossed  or  implied.  Campbell  y. 
Mersey  Docks  and  Harbour  Board,  14  C.  B.,  N.  S.  412,  per  Willes,  J. 
And,  whoro  a  vendor  has  recognized  the  right  of  his  vendee  to  dispoeo  of 
goods  romaining  in  the  actual  possession  of  the  vendor,  he  cannot  defeat 
uie  right  of  a  person  claiming  under  the  vendee,  on  the  ground  that  no 
property  passed  to  the  latter,  by  reason  of  the  want  of  a  specific  appro- 
priation of  the  goods.  Woodley  v.  Coventry,  2  H.  &  C.  164 ;  32  L.  J., 
Ex.  185 ;  following  Hawes  y.  Watson,  2  B.  &  C.  540 ;  accord.  Knights  v. 
Wiffen,  L.  E.,  5  Q.  B.  660.    But  an  undertaking  by  vendor,  A.,  to  deliver 
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to  B.*8  order,  a  specific  quantity  of  unascertained  goods,  does  not  prevent 

A.  from  setting  up  his  lien  for  unpaid  purchase-money  against  B.'s 
vendee.     Farmeloe  v.  Bain^  1  C.  P.  D.  445. 

The  property  in  goods  passes  on  a  sale  by  auction,  though  they  are  not 
to  be  delivered  till  certain  duties  are  paid  oy  the  seller.  Hinde  v.  White-' 
house,  7  East,  558 ;  and  though  not  paid  for ;  Scott  v.  England^  2  D.  &  L. 
520;  Sweeting  v.  Turner,  L.  R.,  7  Q.  B.  310.  A  quantity  of  iron  was  to 
be  delivered  under  a  contract  that  certain  bills  outstanding  against  the 
seller  should  be  taken  out  of  circulation:  a  part  of  the  iron  had  been 
delivered,  but  no  bills  had  been  taken  out  of  circulation,  and  the  seller 
brought  trover  for  the  part  delivered :  held  that,  it  being  only  a  condi- 
tional delivery,  and  the  condition  being  broken,  the  action  might  be 
maintained;  and |3er  Bayley,  J.,  *4f  a  tradesman  sold  goods  to  be  paid 
for  on  delivery,  and  his  servant,  by  mistake,  delivers  them  without 
receiving  the  money,  he  may,  after  demand  and  refusal  to  deliver  or  pay, 
bring  trover  for  his  goods  against  the  purchaser."    Bishop  v.  Shillito,  2 

B.  &  A.  329,  n. ;  Brandt  v.  Bowlhy,  2  B.  &  Ad.  932 ;  see  Bateman  v.  Oreen, 
I.  R.,  2  C.  L.  166,  Q.  B.  But,  there  may  be  a  contract  for  the  sale  of 
goods  whereby  the  property  in  them  passes  at  once,  subject  to  a  right  in 
the  vendor  to  retain  possession  of  them  until  a  bill  is  paid.  Ex  pte, 
Middleton,  3  D.  J.  &  S.  201 ;  33  L.  J.,  Bky.  36.  In  such  case,  however, 
the  vendee  cannot  maintain  trover  against  a  third  person  who  converts 
the  goods,  for  the  vendee  is  not  entitled  to  the  present  possession  of  them. 
Lord  V.  Price,  L.  B.,  9  Ex.  54.  The  property  which  passes  by  the  sale 
may  be  divested  by  rescinding  the  contract.  Thus,  wnere  A.  sold  goods 
to  B.,  and  afterwards,  and  before  the  delivery  to  B.,  0.  bocame  possessed 
of  the  goods,  and,  on  being  informed  of  the  circumstances,  declared  that 
he  would  not  deliver  them  to  any  person  whatever,  it  was  held  that  A., 
having  repaid  B.,  might  maintain  trover  against  0. ;  the  contract  between 
A.  and  B.  being  rescinded,  and  A.  being  remitted  to  his  former  right. 
PaUison  v.  Robinson,  5  M.  &  S.  105.  Where  A.  is  indebted  to  C,  and  B. 
to  A.,  and  it  is  agreed  between  them  that  B.  shall  deliver  goods  to  C.  in 
satisfaction  of  A.  s  debt,  and  B.  converts  them  to  his  own  use,  C.  may 
maintain  trover  for  the  goods,  though  he  never  had  possession ;  for  by  the 
agreement  the  right  is  in  him.  B.  N.  P.  35.  As  to  the  effect  on  a  ready 
money  sale  of  goods,  of  the  dishonour,  after  the  delivery  of  the  goods,  of 
a  cheque  taken  for  their  price,  see  Loughnan  v.  Barry,  I.  R.,  6  0.  L.  457. 

As  to  the  vesting  of  property  under  bills  of  lading,  see  Actioji  on  contract 
of  affreightment  ante,  pp.  444  et  seg. 

In  general,  where  goods  are  ordered  to  be  made,  so  long  as  the  order  is 
not  executed,  but  only  in  course  of  execution,  no  property  passes  to  the 
person  for  whom  they  are  to  be  made.  Mucklow  v.  Mangles,  1  Taunt.  318. 
In  order  to  pass  the  property  there  must  in  such  cases  be  a  completion  and 
an  acceptance,  or  at  least  an  approval,  by  the  baver.  Atkinson  v.  Bell, 
8  B.  &  C.  277,  282,  283,  cited  ante,  p.  562.  See  also  Qirardot  v.  Fitzpatrick, 
ante,  p.  521.  In  some  cases,  however,  the  property  passes  before  the  order 
is  executed.  Thus,  it  has  been  held  that  where  A.  agreed  to  build  a  ship 
for  B.,  and  it  was  part  of  the  terms  of  the  contract,  that  given  portions  of 
the  price  should  be  paid  according  to  the  progress  of  the  work,  the  court 
considered  that  the  pa3rment  of  these  instalments  appropriated  specifically 
to  B.  the  very  ship  m  progtess,  and  vested  in  him  a  property  in  that  ship. 
It  was,  however,  part  of  the  facts  in  this  case  that  A.  by  assenting  to  the 
registration  of  the  ship  as  B.*s  property,  appropriated  the  ship  to  B. 
though  not  complete.  Woods  v.  Russell,  5  B.  &  A.  942.  A  shipbuilder 
contracted  with  P.  to  build  him  a  ship  for  a  certain  sum,  to  be  paid  by 
instalments  as  the  work  proceeded ;  the  first  instalment  when  the  vessel 
was  rammed,  the  second  when  she  was  timbered,  &c.    An  agent  for  P. 
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was  to  superintend  the  bnildinff .    The  yeseel  was  built  under  such  super- 
intendence, all  the  materials  oeing  approyed  by  the  agent  before  they 
were  used.    The  builder  became  bankrupt  before  the  ship  was  completed ; 
afterwards  his  assignees  completed  the  ship.    All  the  mstalmenis  were 
paid  or  tendered,    in  an  action  of  troyer  by  P.  against  the  assignee  for 
the  ship,  the  court  held,  that,  on  the  first  instalment  being  paid,  the 
proper^  in  the  portion  then  finished  became,  by  yirtue  of  the  contract, 
yested  m  P.,  subject  to  the  right  of  the  builder  to  retain  such  portion  for 
the  purpose  of  completing  the  work,  and  earning  the  rest  of  the  price,  and 
that  eadi  material  subsequently  added  became,  as  it  was  added,  the  pro- 
perty of  P.  as  the  general  owner.    The  judgment  of  the  court  was  giyen 
with  much  doubt,  and  the  approyal  of  P.*8  agent  during  the  building  wb3 
regarded  as  an  acceptance  of  the  ship  in  each  stase  of  the  work.    ClarJ^  y. 
Spence^  4  Ad.  &  E.  448.    So,  where  the  shipbuilder  giyes  the  plaintiff  a 
bill  of  sale  of  the  ship,  while  incomplete,  as  a  security  for  adyances  made 
from  time  to  time,  it  was  held  that  the  property  in  the  ship  yests  during 
the  progress.    Bead  y.  Fairbanks,  13  C.  B.  692 ;  22  L.  J.,  C.  P.  206.    In 
the  aboye  case  the  bill  of  sale  was  relied  upon  as  eyidence  of  the  intention 
of  both  parties ;  and,  generally,  it  appears  that  these  decisions  as  to  ship- 
building are  not  exceptions  to  tiiie  rule  of  law,  but  de]pend  on  the  inten- 
tion of  the  parties  as  shown  by  the  contract,  and  theur  acts  done  under 
it.    See  also  Laidler  y.  Burlinson,  2  M.  &  W.  602 ;  Gosa  y.  Quinion,  3  M. 
&  Gr.  825 ;   Wilkina  y.  Bromhead,  6  M.  &  Gr.  963 ;   Wood  y.  Bdl,  6  E.  & 
B.  355,  Ex.  Oh. ;  25  L.  J.,  Q.  B.  321;  Seaih  y.  Moore^  11  Ap.  Ca.  350, 
D.  P.;  Anglo-Egyptian  Navigation  Co.  y.  Bennies  L.  R.,  10  0.  P.  271; 
and  Id,  571  in  Ex.  Ch.,  where  no  judgment  was  ^yen.    The  property  in 
a  ship  passes,  as  between  the  yendor,  his  trustee  in  bankruptcy,  and  the 
yendee,  by  a  bill  of  sale,  although  the  transfer  be  not  registered  as  re- 
quired by  the  Merchant  Shipping  Act,  1854.     Stapleton  y.  Haymen,  2  H. 
&  0.  918 ;  33  L.  J.,  Ex.  170.    See  gJso  as  to  such  unrc^tered  bills  of 
sale.  Union  Bank  of  London'^,  Lenanton,  3  C.  P.  D.  243,  C.  A. 

As  to  yesting  of  property  where  goods  are  bought  on  the ' '  hire  system," 
see  Expte,  Crawcour,  9  Oh.  D.  419,  0.  A.,  and  other  cases  cited  pott. 
Part  III.,  8ub  tit.  Action  against  Sheriffs, — Bills  of  Sale  Acts, 

Where  the  buyer  selected  timber  from  feUed  trees,  and  marked  the 
parts  purchased,  which  the  seller  was  to  cut  and  deliyer,  and  the  seller 
oecame  bankrupt  before  the  cutting,  it  was  held  that  the  whole  passed  to 
his  assignees.  Acraman  y.  Morrice,  8  0.  B.  449 ;  BaJcer  y.  Gray,  17  C.  B. 
462;  25  L.  J.,  0.  P.  161.  See  Cooper  y.  BiU,  3  H.  &  0.  722;  34  L.  J., 
Ex.  161. 

Wheneyer  there  is  a  deliyery  of  property,  on  a  contract  for  an  equiya- 
lent  in  money,  or  some  other  yaluable  commodity,  not  for  the  return  of 
his  identical  subject-matter  in  its  original  or  an  altered  form,  this  is  a 
transfer  of  property  for  yalue,  a  sale  and  not  a  bailment.  S,  Australian 
Insur.  Co,  y.  Banddl,  L.  R.,  3  P.  0.  101,  108. 

Gift  and  grant,"]  By  a  gift  of  goods  the  property  does  not  pass,  unless 
the  gift  be  by  deed  or  instrument  [semh,,  under  seal,  2  Wms.  Saund.  47 
e,  (d),  or  testamentary,  25  Q.  B.  D.  61],  of  gift,  or  be  executed  by  an 
actual  deliyenr  of  the  thing  giyen  to  the  donee ;  Irons  y.  SmaUpiece,  2  B. 
&  A.  551 ;  Cochrane  y.  Moore,  25  Q.  B.  D.  57,  0.  A. ;  see  Douglas  y. 
Douglas,  22  L.  T.,  N.  S.  127,  E.  T.  1869,  Ex.,  eyen  though  the  thmg 
^yen  was  in  the  possession  of  the  donee  at  the  time  of  the  words  of  dona- 
tion. Shower  y.  JPilck,  4  Exch.  478.  It  is  obseryable  that  the  words  in 
this  case  rather  indicated  an  executory  intention  togiye,  than  an  executed 
sift.  But,  if  A.  in  London  giye  J.  S.  his  goods  at  xork,  and  another  take 
uiem  away  before  -J.  S.  obtains  actual  possession,  J.  S.  may,  it  is  said. 
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TTiaJTitain  troyer  or  trespass  for  them.  Br.  Abr.  Trespass,  303 ;  Hudson  y. 
Hudson,  Latdi.  214 ;  2  Wms.  Saund.  47  6,  (1),  (d).  If  A.  in  his  lifetime  gives 
to  B.  a  security  (as  a  policy  of  insurance  or  a  railway  debenture)  for  B.*8 
use  and  benefit,  and  B.  takes  possession  of  it,  A.'s  executors  cannot  sue 
for  recoyery  of  the  deed ;  for  me  property  in  the  paper  passed,  though  such 
a  gift  was  meffectual  at  law  for  transferring  any  legal  interest  in  the 
security  as  such.  Rummens  v.  Hare,  1  Ex.  D.  169,  0.  A.,  following 
Barton  v.  Qainer,  3  H.  &  N.  387 ;  27  L.  J.,  Ex.  390;  where  the  form  of 
action  was  detinue.  The  same  delivery  is  required  for  a  gift  as  to  make 
a  good  donatio  mortis  causa ;  Irons  v.  Smallpiece,  ante,  p.  950 ;  as  to  what 
amounts  to  such  delivery,  actual  or  constructive,  see  further  2  Wms. 
Exors.,  8th  ed.  pp.  780  et  stq,  A  grant  of  goods  to  A.  passes  the  property 
at  once  without  any  act  of  assent  Dy  B.,  even  althougn  the  deed  creates 
an  onerous  trust.  Siggers  v.  Evans,  5  E.  &  B.  367 ;  :^4  L.  J.,  Q.  B.  305. 
See  also  other  cases  cited  anto,  p.  691,  and  L,  &  County  Banking  Co,  y.  L,  & 
B,  Plate  Bank;  but  A.  may  make  refusal  in  pais,  and  by  that  the  property 
in  A.  will  be  devested.  Butler  and  Baker's  case,  3  Eep,  26  h ;  Standing  v. 
Bowring,  31  Ch.  D.  282,  C.  A.  The  same  principles  apply  where  the 
grantee  is  shown  to  have  declined  to  accept  the  goods  except  as  a  loan ; 
this  negatives  the  evidence  of  gift.  See  llill  v.  Wilson,  L.  It.,  8  Ch.  888, 
896.  A  conveyance  of  goods  to  the  **  C.  I.  &  A.  Co.,"  imder  which  style 
the  defendants  carried  on  their  business  as  money  lenders,  was  held  to 
pass  the  property  in  the  goods  to  them.  MaugJiam  v.  Sharpe,  17  C.  B., 
if.  S.  443;  34  L.  J.,  C.  P.  19.  The  mortgagee  of  goods  is  the  absolute 
owner  at  law ;  S.  C. ;  and  such  a  mortgage  can  be  made  without  deed. 
Beeves  v.  Capper,  5  N.  C.  136;  Fhry  v.  Denny,  7  Exch.  581 ;  21  L.  J.,  Ex. 
223.  In  the  case  of  a  contract  of  a  pledge  the  delivery  of  the  goods  need 
not  be  contemporaneous  with  the  advance  of  the  money ;  it  is  sufficient  if 
they  are  subsequently  delivered  imder  the  contract.  Hilton  v.  Tucker,  39 
Ch.  D.  669.  A  mft  made  by  an  infant,  by  delivery,  is  good.  Taylor  v. 
Johnston,  19  Ch.  I).  603. 

A  ^rant  of  goods  not  in  existence,  or  not  belonging  to  the  grantor  at 
the  tune  of  executing  the  deed  of  grant,  was  void  at  law,  until  the 
grantor  ratified  the  grant,  by  some  act  done  by  him,  with  that  view  after 
ne  had  acauired  the  property  tiierein.  Lunn  v.  Thornton,  1  C.  B.  379. 
In  equity,  nowever,  a  conti^act  whidi  engaged  to  transfer  to  a  purchaser 
or  mortg^ee,  property  of  which  the  vendor  or  mort^gor  was  not  pos- 
sessed at  the  time,  transferred  the  beneficial  interest,  unmediately  on  the 
property  being  acquired  by  him ;  Holroyd  v.  Marshall,  10  H.  L.  C.  191 ; 
33  L.  J.,  Ch.  193 ;  and  this  right  is  now,  under  the  J.  Act,  1873,  s.  24, 
ante,  pp.  298,  299,  enforced  in  all  courts.  Thus,  a  grant  of  the  stock-in- 
trade  ;  Laxarus  v.  Andrade,  5  C.  P.  D.  318 ;  or,  of  growing  crops ;  Clements 
V.  Matthews,  11  Q.  B.  D.  808,  C.  A.,  "then  on,  or  thereafter  to  be  on  the 
premises,  A.,'*  will  pass  the  property  in  the  stock,  or  crops  when  there, 
oee  also  Official  Beceiver  v.  Tailby,  13  Ap.  Ca.  523,  D.  P. ;  In  re  Turcan, 
40  Ch.  D.  5,  C.  A.  But  the  contract  must  itself  purport  to  convey  the 
interest  in  the  property,  for  a  mere  licence  to  seize  will  confer  no  interest 
before  seizure.  Beeve  v.  Whitmore,  and  Martin  v.  Id,,  4  D.  J.  &  S.  1 ;  33 
L.  J.,  Ch.  63.  In  such  case  the  property  passes  on  seizure ;  Hope  v.  Hay- 
ley,  5  E.  &  B.  830;  25  L.  J.,  Q.  B.  155 ;  Carr  v.  Allatt,  27  L.  J.,  Ex.  385 ; 
and  is  not  then  subject  to  the  execution  of  the  judgment  creditor  of  the 
assignor.  Chidell  v.  Galsworthy,  6  C.  B.,  N.  S.  471.  But  where  the 
licence  to  seize  after-acquired  propertv  is  given  to  secure  a  debt,  the 
licensee  cannot  seize  goods  acqiured  subsequently  to  the  grantor's  bank- 
ruptcy ;  Thompson  v.  Cohen,  L.  R.,  7  Q.  B.  527 ;  even  although  the  licence 
is  coupled  with  an  assignment ;  Cole  v.  Kemot,  Id.  534,  n. ;  Collyer  v. 
Isaacs^  19  Ch.  D.  342,  C.  A.    A  licence  to  enter  and  seize  goods  is  not 
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assignable.  Ex  pie.  BawUngs,  22  Q.  B.  D.  193,  0.  A.  The  grant  to  B. 
of  propnerty,  not  then  in  the  possession  of  the  grantor  A.,  confers  on  B. 
an  equitable  title  only,  which  may  be  defeated  oy  a  legal  title  being  ac- 
quired by  0.  without  notice  of  B.'s  equitable  title,  and  before  the  latter 
had  become  a  legal  one.  Thus  if  G.  by  pledge,  Joseph  y.  Lyons,  15 
Q.  B.  D.  280,  C.  A. ;  or  bill  of  sale  for  valuable  consideration,  Hollas  t. 
Bohinson,  Id,  288,  C.  A.,  acquire  such  legal  interest  from  A.  without 
notice  of  B.*s  title,  0.  acquires  a  good  title.  Where  a  builder.  A.,  agrees 
with  B.  to  build  on  B.'s  land,  and  that  all  building  materials  brought  by 
A.  on  the  land  shall  become  the  property  of  B.,  the  legal  property  in  them 
vests  in  B. ,  when  they  are  brought  there.  Beeves  v.  BarloWj  12  Q.  B.  D.  436, 
0.  A. ;  see  also  Ex  pte,  NewiU,  16  Ch.  D.  622,  C.  A. ;  cited  post,  p.  1089. 
Where  a  bill  of  sale  is  given  of  the  furniture  in  a  house,  and  some  of 
those  articles  are  afterwards  exchanged  for  others  with  the  consent  of  the 
grantee,  the  property  in  the  latter  goods  passes  to  the  grantee.  Cooper  v. 
TatTiamy  15  h,  T.,  N.S.  218,  Blackburn,  J.  A  mortgage  of  a  ship  paesee 
to  the  mortga^;ee  under  the  word  **  ship  "  articles  then  on  board  necessary 
to  the  navigation  of  the  ship,  or  the  accomplishment  of  the  objects  of  the 
voyage,  and  also  articles  brought  on  board  in  substitution  for  them  after 
the  mortgage.  Coltman  v.  Chamberlain,  25  Q.  B.  D.  328.  Where  the 
grantor  A.,  is  allowed  by  the  grantee  B.,  to  have  the  apparent  ownership 
and  possession  of  goods,  which  are  employed  in  B.'s  business,  and  com- 
prised in  the  bill  of  sale,  and  A.  sells  tnem  in  the  course  of  his  business 
to  C,  who  has  no  notice  of  B.'s  title;  C.  acquires  a  good  title;  National 
Mercantile  Bank  v.  Hampson,  5  Q.  B.  D.  177 ;  Walker  v.  Clay,  49  L.  J., 
C.  P.  D,  561 ;  but  it  is  otherwise  where  A.  sells  the  goods  to  C.  fraudu- 
lently, and  not  in  the  ordinary  course  of  his  business,  although  C.  had  no 
notice  of  the  fraud.  Taylor  v.  M'Keand,  5  0.  P.  D.  358.  See  also  Ex 
pte,  Allard,  16  Ch.  D.  505.  C.  A.  See  as  to  notice  before  seizure,  I'oms  v. 
Wilson,  4  B.  &  S.  442,  445  ;  32  L.  J.,  Q.  B.  33,  382 ;  Brighty  v.  Norton, 
Id,  38;  Belding  v.  Bead,  3  H.  &  0.  955;  34  L.  J.,  Ex.  212;  and  cases 
died  post,  p.  963. 

By  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  10,  the  priority 
of  two  or  more  bills  of  sale,  which  comprise  the  same  chattels,  is,  as  re- 
gards such  chattels,  in  the  order  of  the  date  of  the  re^stration  of  the  bills 
of  sale.  Want  of  attestation  by  a  solicitor,  as  required  by  that  section, 
does  not  affect  the  bill  of  sale  as  between  grantor  and  grantee.  Davis  v. 
Goodman,  5  C.  P.  D.  128,  C.  A.  But  now  by  the  Amendment  Act,  1882 
(45  &  46  Vict.  c.  43),  a  bill  of  sale  given  as  security  for  the  payment  of 
money  is  void,  unless  attested  by  some  witness,  not  a  party,  and  roistered, 
sects.  8,  10 ;  and  in  the  form  given  in  the  Schedule,  sect.  9 ;  so,  if  given 
for  any  sum  less  than  30/.,  sect.  12.  See  further  as  to  the  provisions  of 
these  Acts,  and  the  construction  thereof,  post,  Part  III.,  sub  tit.  Action 
against  Sheriffs — Bills  of  Sale  Acts, 

Possession  obtained  by  fraud,']  By  a  fraudulent  or  Ulegal  sale,  or  trans- 
fer of  goods,  no  property  passes.  Wikinson  v.  King,  2  Camp.  335.  So,  a 
sale  of  live  pheasants  passed  no  property  while  the  58  Geo.  3,  c.  75,  pro- 
hibiting the  sale,  was  in  force.  Helps  v.  Glenister,  8  B.  &  C.  553.  So, 
where  a  person  obtains  goods  imder  colour  of  a  purchase  upon  false  pre- 
tences, or  with  the  preconceived  fraudulent  intention  of  not  paying  for 
them,  the  vendor  may  avoid  the  contract.  Noble  v.  Adams,  7  Taunt.  59 ; 
Bristol,  Ld,  v,  Wihmore,  1  B.  &  C.  514 ;  Irving  v.  Motly,  7  Bing.  543 ; 
Loftd  V.  Green,  15  M.  &  W.  216;  Dixon  v.  HeweUon,  16  L.  T.,  N.  S.  295, 
Willes,  J.  But,  when  a  vendee  obtains  possession  of  a  chattel,  with  the 
intention  by  the  vendor  to  transfer  both  the  property  and  possession, 
although  the  vendee  has  committed  a  false  and  fraudulent  misrepresenta- 
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tion,  in  order  to  effect  the  contract  or  obtain  the  possession,  the  property 
vests  in  tiie  yendee,  until  the  vendor  has  done  some  act  to  disaffirm  the 
transaction.  Kingeford  v.  Merry,  11  Exch.  677,  579;  25  L.  J.,  Ex.  166, 
168  (as  to  which  case  viffe  infra) ;  The  Marie  Joseph^  L.  R.,  1  P.  C.  219, 
229.  If  he  do  not  treat  the  sale  as  void,  before  the  vendee  has  resold 
the  goods,  to  an  innocent  buyer,  the  property  wiU  pass  to  the  last  buyer. 
WhiU  v.  Garden,  10  C.  B.  919;  20  L.  J.,  C.  P.  166;  King^/ord  v.  M<^y, 
supra;  Higgons  v.  Burton,  26  L.  J.,  Ex.  342  ;  Attenhorough  v.  S.  Kathe- 
rin^s  Dock  Co,,  3  C.  P.  D.  450,  464,  C.  A.  See  further  on  this  subject, 
Lindsay  v.  Cundy,  3  Ap.  Ca.  463,  464,  per  Ld.  Cairns,  C,  and  Babcock  v. 
Laws<m,  4  Q.  B.  D.  394  (affirmed  in  C.  A.  5  Q,  B.  D.  284^  where  the 
principle  is  laid  down,  that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one  who  enabled  the 
pMty  to  commit  the  fraud.  As  to  the  vendor's  election  to  affirm  or  deter- 
mine the  contract,  see  Cloufjh  v.  L,  &  N»  W.  By,  Co.,  L.  R.,  7  Ex.  26, 
Ex.  Ch.  But,  to  give  such  rights  to  a  bond  fide  pawnee  or  purchaser  from 
one  A.,  who  has  obtained  goods  by  fraud,  it  is  necessary  that  the  relation 
of  vendor  and  vendee  shoiild  have  subsisted  between  A.  and  the  original 
seller.  In  Kingsford  v.  Merry,  1  H.  &  N.  503 ;  26  L.  J.,  Ex.  83,  Ex.  Ch., 
the  plaintiff  sold,  by  a  broker,  goods  at  a  wharf  to  A.,  who  sold  over  to  B. 
X.  obtained  from  B.  the  broker's  delivery  order,  addressed  to  the  plain- 
tiffs, on  pretence  of  using  it  only  to  inspect  the  goods  at  the  wharf  for 
another  purchaser,  and  he,  X.,  thereupon  produced  the  delivery  order  to 
the  plaintiffs,  and  by  falsely  representmg  himself  to  be  a  sub-purchaser 
from  B.,  obtained  a  warrant  to  the  whai-finger  to  deliver  to  himself  X., 
and  thereupon  got  the  goods  transferred  to  the  name  of  the  defendcuit,  as 
a  security  for  money  bond  fide  lent  by  defendant  to  X.  in  ignorance  of  the 
circumstances  or  of  any  fraud  being  committed ;  and  it  was  held  that,  as 
there  never  was  any  contract  as  between  the  plaintiffs  and  X.,  it  was  a 
mere  case  of  fraud  by  a  stranger,  who  could  convey  no  title  to  the  defen- 
dant by  a  possession  so  obtained ;  but  the  Ex.  Ch.,  in  so  deciding  the  case 
on  the  facts,  and  reversing  the  judgment  of  the  Exch.,  did  not  interfere 
with  the  proposition  of  law  laid  down  by  the  latter  court  and  above  cited. 
See  The  Marie  Joseph,  stipra,  E.  G.,  a  clerk  of  the  firm  of  G.  &  Co., 
without  authority,  bought  goods  from  the  plaintiffs  in  the  name  of  G.  & 
Co.  Invoices  for  these  goods  were  made  out  in  the  name  of  E.  G.  &  Co., 
the  plaintiffs  believing  that  they  were  dealing  with  G.  &  Co.  E.  Or, 
pledged  the  goods  to  the  defendant  a  few  days  after  they  were  delivered. 
it  was  held  that  the  plaintiffs  were  entitled  to  recover,  as  there  had  never 
been  a  contract  of  sale  to  E.  G.  Hardman  v.  Booth,  1  H.  &  C.  803;  32 
L.  J.  Ex.  105 ;  accord,  Lindsay  v.  Cundy,  3  Ap.  Ca.  459,  D.  P.  See  also 
the  observations  of  the  Court  in  Higgons  v.  Burton,  supra,  and  Fowler 
v.  Hollins,  L.  B.,  7  Q.  B.  616,  Ex.  Ch. ;  L.  R.,  7  H.  L.  757,  post,  pp.  972, 
973.  As  to  negotiable  securities,  vide  ante,  pp.  389,  390,  and  post,  pp.  958, 
et  seq. 

Pledge — Factors  Acts."]  By  the  common  law,  an  agent  intrusted  with 
goods  cannot  convey  to  a  stranger  a  better  right  than  he  himself  possesses ; 
out  in  some  cases  factors  and  like  agents  can  now,  under  the  Factors  Act, 
1889,  with  respiect  to  goods  in  their  possession,  make  valid  contracts  bind- 
ing their  principals,  ^though  not  within  their  instructions. 

The  effect  of  the  earlier  Factors  Acts,  viz.,  4  Geo.  4,  c.  83 ;  6  Geo.  4,  c.  94 ; 
and  5  &  6  Vict.  c.  39,  taken  conjointly,  is  thus  shortly  stated  in  2  Chitty's 
Statutes,  3rd  ed.  p.  66  {h);  4th  ed.  p.  1082(0:  **  First,  where  goods, 
or  documents  for  the  delivery  of  goods,  are  pledged  as  a  security  for 
present  or  future  advances,  with  the  knowledge  that  they  are  not  the  pro- 
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perfcy  of  the  factor,  but  without  notioe  that  he  is  acting  without  authority, 
in  such  case  the  pledgee  .acquires  an  absolute  lien.  Secondly,  where 
goods  are  pledged  oy  a  factor,  without  notice  to  the  pledeee  that  they  are 
the  property  of  another,  as  a  security  for  a  pre-existing  debt,  in  that  case 
the  pledgee  acquires  the  same  right  as  the  mctor  had.  Thirdly,  where  a 
contract  to  pledge  is  made  in  consideration  of  the  delivery  of  other  goods 
or  documents  of  title  upon  which  the  person  deliyering  them  up  had  a 
lien  for  a  previous  advance  (which  is  deemed  to  be  a  contract  for  a  pre- 
sent advance),  in  that  case  the  pledgee  acquires  an  absolute  lien,  to  the 
extent  of  the  value  of  the  goods  given  np*  See  the  judgment  of  Willes, 
J.,  in  Fuentes  v.  Montis,  L.  B.,  3  0.  P.  268,  275 ;  Jewan  v.  Whitworth, 
Macnee  v.  Oorst,  and  KaUenhach  v.  LeiviSt  post^  p.  955 ;  and  the  judgment 
of  Blackburn,  J.,  in  Cole  v.  N.  W,  Bank,  Ex.  Ch.,  jxwi,  p.  955.  These 
acts  did  not  apply  to  a  vendee  in  possession  in  his  own  right ;  Jenky^is  v. 
Usbome,  7  M.  &  Gr.  678  ;  Van  Casteel  v.  Booker,  2  Exch.  691 ;  nor  to  a 
paid  vendor  who  had  retained  possession  of  the  documents  of  title ;  John'- 
son  V.  Credit  Lyonnais  Co,  and  Id,  v.  BlumentJial,  3  C.  P.  D.  32,  C.  A. ;  nor 
to  an  Bjg^ent  whose  authority  to  sell  had  been  revoked  before  sale,  and 
from  whom  the  goods  had  been  demanded  by  his  principal.  Fuentis  v. 
Montis,  L.  R.  3  0.  P.  268 ;  Ex.  Ch.,  L.  B.,  4  C.  P.  93.  It  was  therefore 
enacted  by  the  Factors  Act,  1877,  40  &  41  Yict.  c.  39,  that  possession  of 
the  goods,  or  of  the  documents  of  title  to  goods,  in  the  hands  of  (sect.  2) 
an  agent  whose  authority  has  been  revoked  (sects.  3,  4),  a  vendor  or 
vendee  under  a  sale  or  a  contract  for  sale,  should  be  sufficient  to  consti- 
tute agency  under  the  previous  acts,  unless  the  person  to  whom  any  sale, 
pledge,  or  other  dispositions  was  made,  had  notice  of  his  real  position. 

The  above  acts  nave  now  been  repealed,  and  the  law  on  the  subject 
consolidated  and  amended  bvthe  Factors  Act,  1889,  52  &  53  Vict.  c.  45, 
which  is  now  the  code  of  law  on  the  subject.  Its  provisions  are  as 
follows : — 

By  the  definition  section  (sect.  1),  "for  the  purposes  of  this  Act — (1.)  The 
expression  *  mercantile  agent '  shall  mean  a  mercantile  agent  having  in 
the  customary  course  of  his  business  as  such  agent  authority  either  to  sell 
goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to 
raise  money  on  the  security  of  goods :  (2.)  A  person  shall  be  deemed  to 
be  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  where  the 
goods  or  documents  are  in  his  actual  custody  or  are  held  by  any  other 
person  subject  to  his  control  or  for  him  or  on  lus  behalf :  ^3.)  The  expres- 
sion *  goods'  shall  include  wares  and  merchandise :  (4.)  The  expression 
'  document  of  title '  shall  include  any  bill  of  ladii^,  dock  warrant, 
warehouse-keeper's  certificate,  and  warrant  or  order  £>r  the  delivery  of 
goods,  and  any  other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods,  or  authorising  or  purporting  to 
authorise,  either  by  endorsement  or  by  delivery,  the  possessor  of  the 
document  to  transfer  or  receive  goods  thereby  represented:  (5.)  The 
expression  'pledse'  shall  indude  any  contract  pledging,  or  giving  a  lien  or 
security  on,  goods,  whether  in  consideration  of  an  ongincd  advance  or  of 
any  further  or  continuing  advance  or  of  any  pecuniary  liability :  (6.)  The 
expression  *  person  *  shall  include  any  body  of  persons  corporate  or  un- 
incorporate. 

Certificates  of  railway  stock  are  not  "  goods  "  within  sub-sect.  3.  See 
Freeman  v.  Appleyard,  32  L.  J.,  Ex.  175.  It  seems  clear  that  under  sub- 
sect.  5  a  second  pledge  of  tiie  same  goods  to  a  different  person  is  within 
the  Act.  This  was  so  under  the  former  Acts.  Fortalis  v.  Tetley,  L.  B., 
5  Eq.  140.  See,  however,  Cole  v.  N.  W.  Bank,  L.  B.,  9  C.  P.  486,  497, 
per  Coleridge,  C.  J. 
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Ab  to  dispositions  by  mercantile  agents : — 

Sect.  2.--{l.)  '*  Where  a  mercantile  agent  is,  -with  the  consent  of  the 
owner,  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge,  or  other  disposition  of  the  goods,  made  by  him  when  acting 
in  the  ordinary  course  of  business  of  a  mercantile  agerU,  shall,  subject  to 
the  provisions  of  this  Act  be  as  ysJid  as  if  he  were  expressly  authorised 
by  the  owner  of  the  goods  to  make  the  same ;  provided  that  the  person 
taking  under  the  disposition  acts  in  good  faith,  and  has  not  at  the  tmie  of 
the  disposition  notice  that  the  person  maldng  the  disposition  has  not 
authority  to  make  the  same.  (2.)  Where  a  mercantile  agent  has,  with  the 
consent  of  the  owner,  been  in  possession  of  goods  or  of  the  documents  of 
title  to  ^oods,  any  sale,  pledge,  or  other  disposition,  which  would  have 
been  valid  if  the  consent  had  continued,  shall  be  valid  notwithstanding 
the  determination  of  the  consent :  provided  that  the  person  taking  under 
the  disposition  has  not  at  the  time  thereof  notice  that  the  consent  has  been 
determmed.  (3.)  Where  a  mercantile  agent  has  obtained  possession  of 
any  documents  of  title  to  goods  by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in  possession  of  the  goods  represented 
thereby,  or  of  any  other  documents  of  titie  to  the  goods,  his  possession  of 
the  first-mentioned  documents  shall,  for  the  purposes  of  this  Act,  be 
deemed  to  be  with  the  consent  of  the  owner.  (4.)  For  the  purposes  of 
this  Act  the  consent  of  the  owner  shall  be  presumed  in  the  absence  of 
evidence  to  the  contrary." 

Under  this  section  a  mercantile  agent  in  possession  of  goods  with  the 
consent  of  the  true  owner  can,  when  acting  in  the  ordinary  course  of 
business  as  a  mercantile  agent,  confer  a  good  title  on  a  person  takinj^ 
the  ^oods  bond  fide.  The  expression  **  agent  entrusted  with  the  goods,"  is 
no  k)nger  used,  and  this  and  the  words  in  italics,  and  the  definition  of 
mercantile  agent  in  sect.  1,  will  render  obsolete  many  of  the  cases  decided 
on  the  former  Acts.  See  Hay  man  v.  Flewker^  13  C.  B.,  N.  S.  519,  527 ; 
32  L.  J.,  C.  P.  132,  133,  per  cur, ;  Monk  v.  Whittenbury,  2  B.  &  Ad.  484 ; 
Wood  V.  Bowdiffe,  6  Hare,  191 ;  Larnb  v.  Attenborough,  1  B.  &  S.  831 ;  31 
L.  J.,  Q.  B.  41 ;  CdU  v.  N.  W,  Bank,  L.  R.,  9  C.  P.  470  ;  Ex.  Ch.,  L.  B., 
10  C.  P.  354;  Johnson  v.  Credit  Lyonnais  Co,,  and  Id,  v.  Blumenthaly  3 
C.  P.  D.  32,  C.  A. ;  Barrow  v.  City  Bank,  5  Ap.  Ca.  664,  D.  P.  The 
section  gives  protection  to  a  bond  fide  pledge  or  vendee  where  the  agent 
is  in  possession  of  the  goods,  notwithstandmg  the  principal  was  induced 
to  consent  to  his  being  in  possession,  by  his  fraudulent  misrepresenta- 
tions. See  Sh^ppard  v.  Union  Bank  of  London,  7  H.  &  N.  661 ;  31  L.  J., 
Ex.  154;  Baims  v.  Swainson,  4  B.  &  S.  270;  32  L.  J.,  Q.  B.  281 ;  Vickers 
V.  Hertz,  L.  R,  2  H.  L.  Sc.  113. 

Sect.  3.  **  A  pledge  of  the  documents  of  titie  to  goods  shall  be  deemed 
to  be  a  pledgeof  the  goods." 

Sect.  4.  **Where  a  mercantile  agent  pledges  goods  as  security  for  a 
debt  or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of  the 
pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could 
nave  been  enforced  by  the  pledgor  at  the  time  of  the  pledge."  See  on  this 
section  Jewan  v.  Whitwortn,  L.  R.,  2  Eq.  692 ;  Macnee  v.  Oorst,  L.  E.,  4 
Eq.  315;  Kaltenbachv,  Lewis,  10  Ap.  Ca.  617,  D.  P. 

Sect.  5.  *  *  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  or 
other  disposition,  of  goods,  in  pursuance  of  this  Act,  may  be  either  a  pay- 
ment in  cash,  or  the  delivery  or  transfer  of  other  goods,  or  of  a  document 
of  title  to  goods,  or  of  a  negotiable  security,  or  any  other  valuable  con- 
sideration ;  out  where  goods  are  pledged  by  a  mercantile  agent  in  con- 
sideration of  the  delivery  or  transfer  of  other  goods,  or  of  a  document  of 
titie  to  goods,  or  of  a  negotiable  security,  the  pledgee  shall  acquire  no 
right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value  of  the 
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goods,  documents,  or  security  when  so  deliyered  or  transferred  in 
exchange." 

Sect.  6.  **For  the  purposes  of  this  Act  an  agreement  made  with  a 
mercantile  agent  through  a  derk  or  other  person  authorised  in  the 
ordinary  course  of  business  to  make  contracts  of  sale  or  pledge  on  his 
behalf  shall  be  deemed  to  be  an  agreement  with  the  agent." 

Sect.  7. — *•  (1.)  Where  the  owner  of  goods  has  given  possession  of  the 
goods  to  another  person  for  the  purpose  of  consignment  or  sale,  or  has 
shipped  the  goods  in  the  name  of  another  person,  and  the  consignee  of  the 
goods  has  not  had  notice  that  such  person  is  not  the  owner  of  the  eoods, 
the  consignee  shall,  in  respect  of  advances  made  to  or  for  the  use  of  such 
person,  have  the  same  lien  on  the  goods  as  if  such  person  were  the  owner 
of  the  goods,  and  may  transfer  any  such  lien  to  another  person. 
(2.)  Nothing  in  this  section  shall  limit  or  affect  the  validity  of  any  sale, 
pledge,  or  disposition,  by  a  mercantile  agent." 

The  Act  also  extends  to  certain  dispositions  by  sellers  and  buyers  of 
^oods  having  possession  of  the  goods  or  of  the  documents  of  title  to  them ; 
its  provisions  are  as  follows : — 

Sect.  8.  "Where  a  person,  having  sold  goods,  continues,  or  is,  in 
possession  of  the  goods  or  of  the  documents  of  title  to  the  goods,  the 
delivery  or  transfer  by  that  person,  or  by  a  mercantile  agent  acting  for 
him,  of  the  ^ods  or  documents  of  title  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
person  making  the  dehvery  or  transfer  wore  expressly  authorised  by  the 
owner  of  the  goods  to  make  the  same.'' 

Sect.  9.  *  *  Where  a  person,  having  bought  or  agreed  to  buy  goods,  obtains 
with  the  consent  of  the  seller  possession  of  the  goods  or  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer,  by  that  person  or  by  a  mer- 
cantile agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any 
sale,  pleoge,  or  other  disposition  thereof,  or  under  any  agreement  for  sale, 
pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same  in 
good  faith  and  without  notice  of  any  lien  or  other  right  of  the  original 
seller  in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mercantile  agent  in  possession  of 
the  goods  or  documents  of  title  with  the  consent  of  the  owner."  This 
section  applies  although  the  sale  to  the  vendee  did  not  satisfy  the  require- 
ments of  the  Statute  of  Frauds,  sect.  17,  and  he  can  give  to  a  hondfide 
purchaser,  without  notice,  a  title  free  from  the  original  vendor's  lien. 
See  Hugill  v.  Masker,  22  Q.  B.  D.  364,  C.  A.,  decided  under  40  &  41  Vict, 
c.  39,  s.  4. 

Sect.  1 0,  which  relates  to  the  effect  of  transfer  of  documents  on  vendor's 
lien  or  right  of  stoppage  in  transitu,  will  be  found  post,  p.  985. 

Sect.  11.  **  For  tne  purposes  of  this  Act,  the  transfer  of  a  document  may 
oe  by  endorsement,  or,  where  the  document  is  by  custom  or  by  its 
express  terms  transferable  by  delivery,  or  makes  the  goods  deliverable  to 
the  bearer,  then  by  delivery. 

Sect.  12. — **  (1.)  Nothing  in  this  Act  shall  authorise  an  agent  to  exceed 
or  depart  from  his  authority  as  between  himself  and  his  principal,  or 
exempt  him  from  any  liability,  civil  or  criminal,  for  so  doing.  (2.)  No- 
thing in  this  Act  shall  prevent  the  owner  of  goods  from  recovering  the 
goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the 
sale  or  pledge  thereof,  or  shall  prevent  the  owner  of  goods  pledged  by  an 
agent  from  having  the  right  to  redeem  the  goods  at  any  time  before  the 
sale  thereof,  on  satisfying  the  claim  for  wWch  the  goods  were  pledged, 
and  paying  to  the  agent,  if  by  him  required,  any  money  in  respect  of 
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which  the  agent  would  by  law  be  entitled  to  retain  the  goods  or  the  docu- 
ments of  ti&e  thereto,  or  any  of  them,  by  way  of  lien  as  against  the 
owner,  or  from  recovering  from  any  person  with  whom  the  goods  have 
been  pledged  any  balance  of  money  remaining  in  his  hands  as  me  produce 
of  the  sale  of  the  goods  after  deducting  the  amount  of  his  lien. 
(3.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an 
agent  from  recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the 
same,  or  any  part  of  that  price,  subject  to  any  right  of  set  off  on  the  part 
of  the  buyer  against  the  agent."    See  Kalienhach  v.  Lewis,  10  Ap.  Ca.  617, 

D.  P.,  anUy  p.  675. 

Sect.  13.  *'  The  provisions  of  this  Act  shall  be  construed  in  amplification 
and  not  in  derogation  of  the  powers  exerciseable  by  an  agent  independently 
of  this  Act." 

As  to  the  construction  of  the  former  Factors  Acts,  see  1  Smith's  L.  Cas. 
9th  ed.,  815  et  seq. 

As  to  the  title  conferred  by  the  pledge  of  negotiable  securities,  vide  ante, 
pp.  389,  390,  and  post,  pp.  958  et  seq. 

Stolen  goods,"]  If  stolen  goods  are  sold  in  market  overt,  the  property  is 
divested  out  of  the  owner.     Horwood  v.  Smith,  2  T.  E.  150,  post,  p.  958. 

As  to  what  is  a  market  overt,  see  2  Steph.  Com.  123-4.  It  is  necessary 
that  the  goods  should  be  openly  exposed  for  sale  in  the  market  during  the 
whole  of  the  time  that  the  oargain  is  made.  C.  had  two  shops  in  different 
parts  of  the  city  of  London,  and  he  bought  by  sample  in  one  shop  a  quantity 
of  stolen  opium,  which  was  delivered  to  him  at  the  other  shop ;  it  was  held 
that  for  the  above  reason  he  had  acquired  no  title  to  the  opium.  Cratie  v. 
Ltmdon  Dock  Co.,  5  B.  &  S.  313;  33  L.  J.,  Q.  B.  224.  And  qucere,  whether 
C.'s  shop  could  be  considered  market  overt  for  the  purchase  of  opium  by 
him.     S.  0.  per  cur.     See  also  Lee  v.  Bayes,  infra. 

Where  a  man  purchases  stolen  goods  not  m  market  overt,  and  after 
notice  of  their  having  been  stolen,  sells  them  in  market  overt,  the  owner 
may  maintain  trover  against  the  first  buyer.     Peer  v.  Humphrey,  2  Ad.  & 

E.  495  ;  2  Wms.  Saund.  47  h,  {p).  It  was  formerly  thougnt  that  trover 
would  not  lie  against  the  thief  or  his  accomplice  imtil  conviction.  See 
Stone  V.  Marsh,  6  B.  &  C.  551,  564;  Choivne.  v.  BaijHs,  31  Beav.  351 ;  31 
L.  J..  Ch.  757.  But,  in  WelU  v.  Abrahams,  L.  fi.,  7  Q.  B.  554,  this 
doctrine  was  altogether  doubted.  See  further  hereon,  Roope  v.  D*Avigdor, 
10  Q.  B.  D.  412  ;  Ex  pte.  Ball,  10  Ch.  D.  667,  C.  A. ;  Midlund  Insur,  Co,  v. 
Smith,  6  Q.  B.  D.  561 ;  and  Appleby  v.  Franklin,  17  Q.  B.  D.  93.  And  it 
was  always  held  to  lie  against  an  innocent  party,  who  had  taken  or  bought 
the  goods  (not  in  market  overt),  without  such  conviction.  White  v. 
SpeUigue,  13  M.  &  W.  603 ;  Lee  v.  Bayes,  18  C.  B.  599 ;  and  see  Osborn  v. 
Gillett,  L.  R.,  8  Ex.  88. 

The  sale  of  horses  is  regulated  by  the  stats.  2  &  3  P.  &  M.  c.  7,  and  31 
Eliz.  c.  12;  and  the  property  in  a  horse,  even  though  sold  in  market  overt, 
does  not  pass  to  the  ouyer,  unless  the  formalities  directed  b}'^  those  statutes 
are  complied  with.  2  Inst.  713  ef  sea.  The  case  of  Lee  v.  Bayes,  supra, 
where  it  was  held  that  a  sale  by  public  auction  at  a  horse  repository,  out 
of  the  city  of  London,  is  not  a  sale  in  market  overt,  appears  to  have  been 
decided  irrespectively  of  those  statutes. 

If  goods  stolen  are  pawned,  the  owner  may  maintain  trover  against  the 
pawnbroker ;  Packer  v.  Oillies,  2  Camp.  336,  n. ;  and  without  tendering 
the  duplicate,  or  making  a  declaration  imder  the  Pawnbrokers  Act,  1872 
(35  &  36  Vict.  c.  93),  for  the  provisions  of  sects.  25  et  seq,,  impose  re- 
strictions upon  the  right  of  the  pawner,  and  persons  claiming  under  him, 
only,  to  obtain  a  return  of  the  pledge,  and  they  do  not  affect  the  right  of 
the  true  owner,  whose  goods  have  been  stolen  and  pledged  adversely  to 
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him,  to  recoyer  them  from  the  pa-wnbroker.  Singer  Manufacturing  Co.  v. 
Clark,  5  Ex.  D.  37.  The  Act  does  not  apply  at  aU  to  loans  exceeding  10^. 
See  sect.  10. 

The  stat.  24  &  25  Vict.  c.  96,  s.  100,  (replacmg  7  &  8  Qeo.  4,  c.  29, 
s.  57,  which  was  identical  in  terms),  enacts  with  respect  to  stolen 
**  property"  (as  to  which  see  sect.  1),  that  if  the  thief  shall  have  been  in- 
dicted by  or  on  behalf  of  the  owner  of  the  property  (or  by  the  director  of 
public  prosecutions,  with  the  assistance  of  the  owner,  stat.  42  &  43  Yict. 
c.  22,  s.  7),  and  convicted,  that  **  the  property  shall  be  restored  to  the 
owner."  The  section  enables  the  court,  before  whom  the  conviction  shall 
have  taken  place,  to  award  writs  of  restitution  for  the  property,  or  to 
order  the  restitution  thereof  in  a  summary  manner ;  but  this  remedy  is 
cumulative,  for  the  effect  of  the  statute  is  to  restore  the  right,  and  trover 
is  maintainable  even  against  a  purchaser  in  market  overt,  without  any 
order  for  restitution  havine  been  made.  Scattergood  v.  Sylvegter^  15  Q.  B. 
506 ;  19  L.  J.,  Q.  B.  447  (decided  on  7  &  8  Geo.  4,  c.  29,  s.  57) ;  accord. 
Vilmont  v.  Bentley,  18  Q.  B.  D.  322,  C.  A. ;  12  Ap.  Ca.  471,  D.  P.  The 
section  applies  also  where  goods  have  been  obtained  by  false  pretences,  or 
by  any  felony  or  misdemeanor  mentioned  in  the  stat.  24  &  25  Vict.  c.  96, 
except  in  the  case  of  a  trustee,  banker,  &c.,  convicted  of  fraudulently 
deabng  with  goods  or  documents  of  title  to  goods  entrusted  to  him,  and 
trover  will  lie  against  a  bond  fide  purchaser  for  value  from  a  person  who 
has  a  voidable  title,  by  reason  of  nis  having  obtained  the  goods  htiudu- 
lently.  S.  C,  ovemuing  Moyce  v.  Newington,  4  Q.  B.  D.  32.  A  court 
of  summary  jurisdiction,  acting  under  the  Summary  Jurisdiction  Act, 
1879  (42  &  43  Vict.  c.  49),  nas  power  to  award  restitution.  See 
sect.  27  (3). 

It  was  decided  that  trover  lav  under  the  now  repealed  stat.  21  Hen.  8, 
c.  11,  for  money  obtained  by  tne  sale  of  stolen  goods;  ffaris'  case,  Nojr, 
128 ;  for  gold  stolen  and  changed  into  silver ;  Hanberriea'  case,  cited  m 
HolUday  v.  Hicks,  Cro.  Eliz.  661 ;  and  for  goods  purchased  with  stolen 
money.  Oolightly  v.  Reynolds,  Lofft,  88.  In  R,  v.  Powell,  7  0.  &  P.  640, 
an  order  was  made  under  the  statute  7  &  8  Geo.  4,  c.  29,  s.  57,  antCy 

E.  957,  for  the  restitution  of  a  horse  bought  with  the  proceeds  of  a  stolen 
ill.  So  an  order  for  the  restitution  of  money,  the  proceeds  of  tiie  sale 
of  goods  obtained  by  false  pretences,  where  the  money  was  in  the  hands 
of  the  prisoner's  agent,  was  upheld  in  Reg,  v.  Justices  of  Central  Criminal 
Court,  17  Q.  B.  D.  598 ;  18  Q.  B.  D.  311,  0.  A. 

Where  A.,  in  market  overt,  buys  goods  which  have  been  stolen  from 
the  plaintiff,  and  resells  them  before  the  conviction  of  the  thief,  though 
with  notice  of  the  robbery,  he  is  not  liable  in  trover.  Horwood  v.  Smithy 
2  T.  R.  750.  So  A.,  a  bond  fide  purchaser  of  goods  which  have  been 
obtained  by  B.  by  false  pretences,  and  re-sold  by  A.  before  B.'s  convic- 
tion, is  not  liable  ;  Lindsay  v.  Cundy,  1  Q.  B.  D.  348 ;  for  in  these  cases 
the  property  vested  in  A.  by  the  sale,  and  on  the  conviction,  the  propertv 
revested  in  the  owner,  but  not  by  relation,  as  &om  the  time  of  the  theft 
or  fraudulent  taking  from  him.  S.  C. ;  accord.  Bentley  v.  Vilmont,  12 
Ap.  Ca.  480,  per  Ld.  Bramwell.  See  also  Walker  v.  Matthews,  8  Q.  B.  D. 
109.  The  judgment  in  Lindsay  v.  Cundy,  supra,  was  reversed  on  the  view  of 
the  facts  taken  by  the  C.  A.  &  D.  P.  (2  Q.  B.  D.  96;  3  Ap.  Ca.  459),  but  they 
expresvsed  no  opinion  on  the  construction  of  this  statute.  See  12  Ap.  Obi. 
478,  479,  per  Ld.  Watson.  In  trover  for  stolen  property  it  does  not  seem 
to  be  necessary  for  the  plaintiff  to  show  the  mode  in  wmch  it  was  lost  or 
stolen.     Down  v.  Hailing,  4  B.  &  C.  334. 

Stolen  Goods — Negotiable  instruments, — The  property  in  a  bank  note,  like 
that  in  cash,  passes  by  delivery,  and  a  party  taking  it  bond  fide,  and  for 
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Talne,  is  entitled,  at  common  law,  to  retain  it  as  against  a  former  owner 
from  whom  it  has  been  stolen.  Miller  y.  Bcice,  1  %urr.  452 ;  1  Smith's 
L.  C.  The  same  rule  applies  to  ne^tiable  instruments,  and  under  this 
head  are  included  all  instruments  wmch  are  by  the  custom  of  trade  trans- 
ferable, like  cash,  by  delivery,  and  are  capable  of  being  sued  upon  by  the 
person  holding  them  pro  tern. ;  but  if  either  of  these  requisites  is  wanting 
the  transferee  will  not  haye  a  better  title  to  it  than  the  transferor,  if  the 
sale  be  made  out  of  market  overt.  1  Smith's  L.  G.  9th  ed.,  505;  cited  in 
Crouch  y.  Oredit  Fonder  of  England^  L.  B.,  8  Q.  B.  374,  381,  per  cur. 
Thus  the  debentures  of  a  company,  although  in  terms  '*  to  bearer"  ;  S.  0. ; 
or  an  unsigned  post-office  order  for  money  in  the  hands  of  a  banker  for 
collection  by  hiTw  ;  Fine  Art  Society  v.  Union  Bank  of  London^  17  Q.  B.  D. 
705,  C.  A. ;  are  not  negotiable ;  S.  0. ;  but  the  scrip  of  a  foreign  loan,  by 
which  the  holder  is  to  be  entitled,  on  payment  of  the  ins&lments,  to 
delivery  of  definitive  bonds  of  the  foreign  government;  Goodwin  v. 
Bobarts,  L.  R,  10  Ex.  76,  337;  1  Ap.  Oa.  476,  D.  P.;  and  the  scrip 
certificates  of  shares  in  a  company;  Bumhall  v.  Metropolitan  Bank,  2 
Q.  B.  D.  194 ;  are  ne^tiable. 

Instruments  negotiable  abroad  are  not  so  here  in  the  absence  of  a 
custom  of  merchants  in  this  country  to  treat  them  as  negotiable.  Picker 
T.  L,  d;  County  Banking  Co,,  18  Q.  B.  D.  515,  0.  A.  An  American  rail- 
way share  certificate  issued  in  the  name  of  A.  B.,  and  having  a  form  of 
transfer  indorsed  on  it  signed  in  blank  by  A.  B.,  is  not  negotiable,  though 
so  treated  in  the  English  stock-markets,  for  the  transfer  of  the  shares  can 
only  be  made  by  entry  on  the  railway  register.  L,  &  County  Banking  Co,  v. 
L,  \k  B,  Plate  Bank,  20  Q.  B.  D.  232  (there  was  no  appeal    on  this 

Kint) ;  Williams  v.  Colonial  Bank,  38  Ch.  D.  388,  0.  A. ;  15  Ap.  Ca.  267, 
P. 

The  transferee,  B.,  of  a  negotiable  security  takes  no  better  title  than  that 
of  the  transferor,  A.,  if  B.  had,  at  the  time  of  the  transfer,  notice  that  A. 
had  no  right  to  give  B.  a  perfect  title.  SheffiM,  Earl  ofY,  L.  Joint  Stock 
Bank,  13  Ap.  Ca.  333,  D.  P. ;  Simmons  v.  Joint  Stock  Bank,  and  Little  v. 
Id.,  (1891)  1  Ch.  270,  C.  A. 

It  would  seem  that  a  bond  fide  belief  by  B.  that  A.  had  by  law  an  autho- 
rity to  transfer  a  negotiable  instrument,  which  B.  knew  did  not  belong  to 
A.,  gives  B.  no  better  title  than  A.  had,  for  the  maxim  **  Ignorantia  juris 
non  excusat*^  applies;  but  that  it  is  otherwise  where  B.  believed  that  A.  had 
such  authority  in  fact ;  for  the  receipt  of  a  negotiable  instrument  under 
the  bond  fide  heiiet  that  a  person  dealing  with  it,  though  not  the  owner,  had 
in  fact  the  authority  of  the  owner,  coiiers  a  good  title.  See  S.  C. ;  Foster 
V.  Pearson,  1  Cr.  M.  &  R.  (explaining  Haynes  v.  Foster,  2  Cr.  &  M.  237) ; 
and  cases  cited  ante,  pp.  389,  390.  The  dicta  in  Sheffield,  El.  ofy,  L.  Joint 
Stock  Bank,  supra,  which  are  apparently  at  variance  with  this  statement 
of  principles,  may  probably  be  explained  as  having  reference  to  the  special 
facts  of  tbat  case. 

The  24  &  25  Vict.  c.  96,  s.  100,  ante,  p.  957,  contains  a  proviso,  **  that 
if  it  shall  appear,  before  any  award  or  order  made,  that  any  valuable 
security  shall  have  been  bond  fide  paid  or  discharged  by  some  person  or 
body  corporate  liable  to  the  payment  thereof,  or  being  a  negotiable  in- 
strument shall  have  been  bond  fide  taken  or  received  by  transfer  or  deli- 
Tery  by  some  person  or  body  corporate,  for  a  just  and  valuable  conside- 
ration without  any  notice  or  without  any  reasonable  cause  to  suspect  that 
the  same  had  by  any  felony  or  misdemeanor  been  stolen,  taken,  obtained, 
extorted,  embezzled,  converted,  or  disposed  of,  in  such  case  the  court 
shall  not  award  or  order  the  restitution  of  such  security."  But  as  it  is 
now  settied  {vide  ante,  p.  957),  that  the  effect  of  the  section  is  to  revest 
iihe  property  in  the  thing  stolen  in  the  owner,  on  conviction,  and  that  an 
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order  for  restitution  is  unnecessary,  it  would  seem  that  trover  may,  by 
virtue  of  the  statute,  be  maintained  for  a  valuable  security  or  negotiable 
instrument  which  has  been  stolecf;  even  though  it  has  since  pas^  into 
the  hands  of  a  bond  fide  holder  for  value ;  although  it  may  fairly  be  con- 
tended that  it  was  not  the  intention  of  the  court  in  the  above  cases  to 
decide  that  the  statute  overrode  the  doctrine  established  in  Miller  v.  Baee, 
supra ;  see  21  Q.  B.  D.  540,  per  Lindley,  L.  J. 

Property  vesting  under  execution  or  award.l  At  common  law  the  goods 
of  an  execution  debtor  are  bound  by  the  writ  of  execution  from  the  time  of 
its  teste.  But,  by  the  Statute  of  Frauds  (29  Oar.  2,  c.  3),  s.  16  (s.  15  in  Stat. 
of  the  Bealm),  the  ^ods  are  only  bound  from  the  time  of  the  delivery  of 
the  writ  to  the  sheriff,  &c.  A  delivery  of  the  writ  to  the  sheriff's  deputy 
in  London  is  a  delivery  to  the  sheriff.  Harris  v.  Lloydy  5  M.  &  W.  436. 
As  far  as  relates  to  the  debtor  himself  and  to  all  others  but  purchasenB.  a 
writ  of  execution  binds  the  party's  goods  from  the  time  of  its  t&te, 
1  Wms.  Saund.  219/,  (8);  Houghton  v.  Rushy,  Skin.  257 ;  Hutchinson  ▼. 
Johnston,  1  T.  R.  729,  731 ;  Ex  pU.  Williams,  L.  R.,  7  Ch.  314,  317,  per 
Mellish,  L.  J.  The  binding,  both  in  the  case  of  the  Crown  and  of  a 
common  person,  relates  only  to  the  debtor  himself  and  his  acts,  so  as  to 
vacate  any  intermediate  assignment  made  by  him,  otherwise  than  in 
market  overt.  Giles  v.  Grover,  1  CI.  &  F.  74 ;  S.  C,  9  Bing.  136 ;  per 
Patteson,  J. ;  Woodland  v.  Fuller,  11  Ad.  &  E.  867,  per  Id,  But,  the 
property  in  the  goods  is  not  altered  by  the  writ  until  execution  and  sale  by 
the  sheriff.  Luaxls  v.  Nockells,  10  Bing.  182.  Nor,  is  the  propertv  altered 
even  by  actual  sale  under  the  writ,  so  long  as  anything  remains  to  be 
done  to  distinguish  the  goods  sold,  as  by  separation  and  weighing,  on  a 
^e  per  ton.  Ward  v.  Dalton,  7  C.  B.  643.  The  law  admits  of  mquiry 
into  the  fraction  of  a  day,  whether  the  writ  of  execution  was  delivered  to 
the  sheriff  or  not,  before  the  completion  of  the  conveyance,  or  purchase. 
By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97),  s.  1, 
**  No  writ  oi  fi/eri  facias,  or  other  writ  of  execution,  and  no  writ  of  attach- 
ment against  the  goods  of  a  debtor,  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  bond  fide,  and  for  a  -mluable  consideration,  before 
the  actual  seizure  or  attachment  thereof,  by  virtue  of  such  writ ;  provided 
such  person  had  not,  at  the  time  when  he  acquired  such  title,  notice  that 
such  writ,  or  any  other  writ,  by  virtue  of  which  the  goods  of  such  owner 
might  be  seized  or  attached,  had  been  delivered  to,  and  remained  unexe- 
cuted in  the  hands  of  the  sheriff,  under-sheriff,  or  coroner."  From  the 
terms  of  this  section  it  seems  not  te  apply  te  the  process  of  the  oounty 
oourt,  as  was  tacitly  admitted  in  Ex  pte.  WiUiams,  supra.  Where  a  judge- 
ment debtor,  A.,  made  an  assignment  of  all  his  eoods  to  two  creditors,  7. 
and  Z.,  for  the  benefit  of  all  his  creditors,  after  he  had  notice  that  a  writ 
otfi.  fa.  had  been  delivered  to  the  sheriff  for  execution  against  his  goods ; 
it  was  held  that  the  property  in  the  goods  passed  to  Y.  and  Z.  immediately 
on  the  execution  of  the  assignment ;  but,  that  the  notice  to  A.  was  also 
notice  to  Y.  and  Z.,  and  therefore  the  case  feU  within  the  proviso  of  this 
section,  and  the  goods  were  liable  to  seizure  under  the  fi.  fa.  Hobson  v. 
TheUuson,  L.  E.,  2  Q.  B.  642.  The  sheriff  cannot  make  a  valid  sale  of 
the  execution  debtor's  goods  before  seizure.  Ex  pte.  Hall,  14  Ch.  D.  132, 
O.  A.  By  the  Bankruptcy  Act,  1883,  s.  146,  '*  the  sheriff  shall  not,  under 
a  writ  of  elegit,  deUver  the  goods  of  a  debtor,  nor  shall  a  writ  of  elegit 
extend  to  goods." 

The  property  in  goods  does  not  pass  by  an  award.  Hunter  v.  Bice^  15 
East,  100.  It  only  gives  a  right  of  action  or  attachment  (as  the  case  may 
be)  for  non-performance  of  it. 
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On  administration  to  deceased  owner,']  As  to  the  vesting  of  property  of  a 
deceased  owner  in  his  executor  or  administrator,  videjwst.  Part  m.,  sub 
tit.  Actions  by  executors.  Between  the  death  of  an  intestate  and  grant  of 
administration,  his  personal  property  was,  by  21  Ab  22  Vict.  c.  95,  s.  19, 
▼eeted  in  the  judge  of  the  Court  of  Probate  for  the  time  being,  in  the 
same  manner,  and  to  the  same  extent,  as  it  used  to  vest  in  the  Ordinary. 
It  would  seem  that  such  property  now  vests  in  the  two  judges  of  the 
Probate  Division  of  the  High  Court.  See  J.  Act,  1873,  ss.  16,  31,  34, 
and  c/,  Wilson  v.  Wilson,  9  P.  D.  8,  C.  A. 

Previous  recovery  in  trover,  or  detinue,  or  /or  money  had  and  received,'] 
A  recovery  in  trover  vests  the  property  in  the  chattel  in  the  defendant  as 
against  the  plaintiff ;  Adams  v.  Broughton,  Stra.  1078  ;  Cooper  v.  Shepherd, 
3  C.  B.  266 ;  but  not  unless  the  judgment  is  followed  by  satisfaction ; 
Brinsmead  v.  Harrison,  L.  R.,  6  C.  P.  684 ;  this  is  then  equivalent  to  a 
purchase  of  the  goods  at  the  value  assessed  by  the  jury.  S.  C,  Id,  588 ; 
semb,  accord,  8.  C.  in  Ex.  Ch.,  L.  B.,  7  C.  P.  554,  555.  This  case  over- 
rules the  dictum  of  Jervis,  C.  J.,  in  Buddand  v.  Johnson,  15  C.  B.  145 ;  23 
L.  J.,  C.  P.  204,  that  by  the  mere  recovery,  the  property  was  vested  in  the 
defendant  by  relation,  from  the  time  of  the  conversion ;  see  also  Marston 
V.  PhiUips,  9  L.  T.,  N.  S.  289,  M.  T.  1863,  Q.  B.  So,  where  the  damages 
were  not  estimated  on  the  footing  of  the  full  value,  which  it  seems  may  be 
shown  in  a  reply  to  a  defence  stating  the  former  recovery,  the  judgment 
does  not  vest  the  property  in  the  defendant.  Holmes  v.  Wilson,  10  Ad.  & 
E.  503,  511,  n. ;  see  2  Wms.  Saund.  47  cc,  dd  (z).  A  judgment  in  detinue 
is  in  the  same  position  as  a  judgment  in  trover.    Ex  pte,  Drake,  5  Ch.  D. 

OOO. 

Judgment  for  the  plaintiff  in  replevin  in  the  detinet  for  damages  vests 
the  property  of  the  goods  in  the  defendant.  Moore  y.  Watts,  1  Ld.  Baym. 
614.  Though  it  would  seem  to  be  otherwise,  where  Hie  judgment  is  not 
followed  by  satisfaction,  vide  supra. 

If  after  a  wrong^ful  sale  of  goods  the  owner  elect  to  claim  and  accept 
part  of  the  proceeds  of  l^e  sale  from  the  wrong-doer,  as  money  received 
to  his  use,  the  tort  is  waived,  and  he  cannot  sue  in  trover.  Lythgoe  v. 
Vernon,  5  H.  &  N.  180 ;  29  L.  J.,  Ex.  164 ;  see  also  ante,  p.  589 ;  Smith y. 
Baker,  L.  E.,  8  0.  P.  350 ;  Boe  v.  Mutual  Loan  Fund,  19  a  B.  D.  347, 
O.  A. ;  and  post.  Part  III.,  Actions  by  trustees  of  bankrupts. 

Evidence  of  special  property,]  It  is  sufficient  for  the  plaintiff  to  prove 
that  he  has  a  special  property,  as  against  the  defendant,  in  the  goods 
oonverted.  Thus  a  bailee,  NicoUs  v.  Bastard,  2  C.  M.  &  B.  659 ;  a  sheriff 
when  he  has  taken  goods  in  execution,  B.  N.  P.  33 ;  (but  not  before.  Ex 
pte.  Williams,  L.  B.,  7  Ch.  314) ;  the  agister  of  cattle,  Br.  Abr.  Tresp.  67 ; 
the  lord  who  seized  an  estray  or  wreck  before  the  year  and  day  expired, 
B.  N.  P.  33 ;  may  all  maintain  this  action.  So,  if  a  house  be  blown  down 
and  a  stranger  take  away  the  timber,  the  lessee  foi*  life  may  bring  trover, 
for  he  has  a  special  property  to  make  use  of  the  same  in  rebuilding.  Id, 
But,  where  a  lord,  entitled  to  five  heriots,  marked  seven  and  afterwards 
demanded  them ;  trover  was  held  not  to  He  upon  such  general  demand  and 
refusal,  for  the  lord  ought  to  demand  only  five  chosen  bv  him.  Abington 
▼.  Lipscomb,  1  Q.  B.  776.  In  some  cases,  a  person  who  has  only  a  special 
propertv  may  maintain  trover,  although  he  has  never  had  actual  posses- 
sion ;  tnus  a  factor  to  whom  goods  have  been  consigned,  but  by  whom 
they  have  never  been  received,  may  bring  trover  for  them ;  per  Eyre,  C.  J., 
Fowler  v.  Down,  1  B.  &  P.  47.  The  consignee  of  goods,  consigned  as  a 
mere  security  to  meet  bills  accepted  by  him  for  the  consignor,  may  bring 

VOL.  n.  B 


962  Action  for  Convenum  of  Chodi. 

troyer,  although  no  bOl  of  lading  has  been  executed.  Evans  y.  Ntchoif 
3  M.  &  Gfr.  614.  And,  where  the  consignor  of  goods,  hearing  that  the 
consignee  had  stopped  payment,  indorsed  the  bill  of  ladins  to  the  plaintiff, 
without  consideration,  directing  him  to  take  possession  of  the  goods,  and 
the  plaintiff  demanded  the  goods  from  the  defendants  f wharfingers),  who 
refused  to  deliyer  them,  it  was  held  that  the  plaintiff  nad  such  a  speciBl 
property  as  entitled  liiTn  to  maintain  troyer.  Marison  y.  Gray,  2  JBing. 
260 ;  Sargent  y.  Morris^  3  B.  &  A.  277.  Special  property  may  be  sufficient 
to  support  an  action  eyen  against  tiie  owner  of  the  goods ;  {hus,  where  a 
person  entitied  to  tiie  temporary  possession  of  a  chattel,  deliyers  it  to  the 
general  owner  for  a  special  purpose,  he  may,  after  that  purpose  is  satisfied^ 
and  on  the  refusal  of  the  general  owner  to  return  it,  maintain  troyer 
against  liiTn  for  it.  Roberts  y.  Wyatt,  2  Taunt.  268.  But,  it  has  been 
held  that  a  landlord,  who  distrains  and  impounds  goods,  has  not  such  a 
special  property  as  will  enable  him  to  maintain  troyer ;  for  he  has  only  a 
pledge,  with  a  statutory  power  to  sell ;  Moneux  y.  Chreham,  2  Selw.  N.  F., 
10th  ed.  1351 ;  and,  the  goods  when  impounded  are  not  in  the  possession 
of  the  landlord,  but  in  the  custody  of  the  law  between  the  parties.  R,  y. 
Cottony  Parker,  121.  The  proper  remedy  is  by  action  for  pound  breach. 
See  Turner  y.  Ford,  15  M.  &  W.  212,  per  Parke,  B. 

Where  either  the  general  or  the  special  owner  may  maintaJTi  troyer, 
judgment  obtained  by  one  is  a  bar  to  the  action  of  the  other.  2  Wms. 
Saund.  47  «,  (1). 

Evidence  of  property — what  sufficient  against  a  wrong-doer.'l  "Where  the 
action  is  brought  against  a  mere  wrong-doer,  it  will  be  sufficient  for  the 
plaintiff  to  show  that  he  was  in  possession  of  the  property.  Jeffries  y.  Ot, 
W.  Ry.  Co.,  5  E.  &  B.  802 ;  25  L.  J.,  Q.  B.  107.  Thus,  where  a  chunney- 
sweeper's  boy  foimd  a  jewel,  and  took  it  to  a  jeweller,  who  refused  to 
return  it,  it  was  held  that  the  finder  had  such  a  property  as  would  enable 
him  to  keep  it  against  aU  but  the  rightful  owner,  and  that  he  might 
maintain  troyer.  Armory  v.  Delamirie,  Str.  505 ;  1  Smith's  Lead.  Cases. 
So,  the  finder  of  goods,  though  picked  up  by  him  in  the  house  of  a  third 
person.  Bridges  y.  Hawkesworth,  21  L.  J.,  Q.  B.  75.  So,  where  the 
plaintiff  bought  a  stranded  yessel,  which  was  not  conyeyed  to  him  accord- 
ing to  the  proyisions  of  the  Be^try  Acts,  and  took  possession  of  her ; 
pe^  of  the  wreck  drifted  upon  tne  defendant's  premises,  and  was  seized 
by  him ;  it  was  held  that  plaintiff  had  a  sufficient  property  to  maJTitain 
this  action.  Svtt(m  y.  Buck,  2  Taunt.  302.  In  Buckley  y.  Gross,  3  B.  & 
S.  566 ;  32  L.  J.,  Q.  B.  129,  a  fire  had  broken  out  in  a  warehouse  contain- 
ing tallow  belonging  to  different  persons,  which  was  melted,  and  flowed 
into  the  Thames ;  the  plaintiff  collected  a  quantity  of  this  tallow,  which 
was  taken  from  him  by  a  constable,  and  sold  by  order  of  the  Commissioners 
of  Police  to  the  defendants,  under  2  &  3  Vict.  c.  71,  s.  30,  before  the 
twelye  months  thereby  limited  had  expired ;  it  was  held  that  tiie  plaintiff 
had  no  property  entitling  him  to  maintain  troyer  against  the  defendant. 
Where  the  owner  of  furniture  lent  it  to  the  plaintiff  under  a  written 
agreement,  and  the  plaintiff  placed  it  in  a  house  occupied  by  the  wife  of 
C. ,  a  bankrupt,  it  was  held  that  the  plaintiff  might  reooyer  in  troyer  against 
C.'s  assignees,  and  without  producmg  the  agreement.  Burton  y.  Hughes, 
2  Bing.  173.  A  licensee  by  parol  to  mine,  has  possession  of  the  gravel  or 
earth  dug  up,  as  against  a  wrong-doer.  Northamy,  Botoden,  11  Exch.  70 ; 
24  L.  J.,  Ex.  237.  In  trover  for  ore,  it  was  proved  that  the  plaintiff  was 
in  possession  of  land  in  which  he  raised  the  ore  in  question :  held,  that 
this  was  primd  facie  evidence  of  the  plaintiff's  right  to  the  ore,  although 
the  same  witness,  on  cross-examination,  proved  tluit  the  ore  was  taken  by 


Evidence  of  Eight  of  Poseeseion.  963 

a  person  who  had  a  shaft  in  an  adjoining  close,  and  was  setting  the  same 
lode  of  ore  under  the  plaintifTs  land  where  he  had  sunk  his  shaft.  Rowe 
V.  Brentorij  8  B.  &  C.  737.  In  such  an  action  it  is  enough  to  show  occu- 
pation, without  proving  the  title  of  the  lessors  under  whom  the  plaintiff 
claims ;  and  it  is  not  any  answer  that  some  of  the  lessors  named  in  the 
lease  have  not  executed  it ;  for  this,  if  material  at  all,  is  only  evidence  in 
reduction  of  damages.  Taylor  v.  Parry ^  1  M.  &  Gr.  604.  The  owner  of 
a  ship,  when  the  cargo  is  put  on  board,  is  primd  facie  owner  of  the  cargo, 
so  as  to  sue  a  wrong-doer  in  trover.  Brancker  v.  Molyneux^  3  M.  &  6r. 
84.  A  married  woman,  P.,  living  separate  from  her  husband,  as  house- 
keeper to  F.,  gave  the  plaintiff,  her  niece,  a  watch,  which  she  handed  to 
F.  to  keep  for  her ;  F.  and  P.  died,  and  the  defendants,  the  executors  of 
F.,  took  possession  of  the  watch;  it  was  held  that  the  plaintiff  had  a 
sufficient  possessory  right  to  maintain  trover  against  the  defendants, 
though  she  had_perhaps  no  right  as  against  P.'s  husband.  Bourne  v. 
Foehrooke,  18  0.  B.,  N.  S.  565 ;  34  L.  J.,  C.  P.  164. 

Evidence  of  right  of  possession.']  The  plaintiff  must  show  that  he  has  a 
light  to  the  immediate  possession  of  the  goods,  in  order  to  recover  in  this 
action.    Thus,  the  purchaser  of  goods,  not  sold  on  credit,  has  no  right  of 

S[>B8ession  until  he  pays  or  tenders  the  p|rice.  Bloxam  v.  Sanders,  4  B.  & 
.  941.  But,  where  a  tender  of  the  price  has  been  made,  though  after 
the  time  fixed  for  completion  of  the  purchase,  the  vendor  will  be  liable  in 
trover  if  he  refuse  to  deUver  the  goods.  Martinddle  v.  Smith,  1  Q.  B. 
389;  and  see  Page  v.  Eduljee,  L.  E.,  1  P.  0.  127,  145,  ante,  p.  522.  A 
quantity  of  hops  was  purchased  from  the  defendant,  the  invoice  of  which 
contained  the  words  '*  on  rent"  ;  the  hops  remained  in  the  seller's  ware- 
house, and  an  acceptance  of  the  buyer  was  afterwards  given  for  the  price, 
to  the  seller  at  his  request,  which  he  indorsed  on  getting  it  discounted ; 
during  the  running  of  that  bill,  part  of  the  hops  was  delivered,  in  pursu- 
ance of  the  buyer's  order,  to  his  sub-purchaser  who  paid  the  warehouse 
rent,  pro  tanto,  charged  by  the  seller ;  afterwards,  and  before  the  bill 
became  due,  the  origmal  buyer  became  bankrupt,  and  it  was  dishonoured 
at  maturity ;  it  was  held,  that  his  assignees  could  not  maintain  trover  for 
the  hops,  without  actual  payment  of  the  price  agreed  on,  the  buyer  having 
only  the  right  of  property,  without  that  of  possession.  Miles  v.  Oorton^ 
2  Cr.  &  M.  504 ;  Orice  v.  Richardson,  3  Ap.  Ca.  319,  P.  0.  So,  where 
there  is  a  contract  to  supply  ^ods  by  instalments,  and  the  buyer  becomes 
insolvent  before  all  the  mstalments  have  become  due,  the  seller  is  not 
bound  to  deliver  a  further  instalment  of  the  goods  until  tender  of  the 
price  of  those  delivered  and  of  that  instalment,  has  been  made  biTn  ;  Ex 
pte.  Chalmers,  L.  E.,  8  Ch.  289,  followed  in  Morgan  v.  Bain,  L.  E.,  10 
C.  P.  15;  even  though  the  vendor  had  taken  a  bill  for  the  price.  GunnY» 
BoUkow,  Vavghan  <fc  Co.,  L.  E.,  10  Ch.  491.  The  vendor,  having  a  Hen 
for  the  price,  permitted  the  vendee  to  have  a  key  of  the  part  of  the 
vendor's  premises  on  which  the  goods  were  to  remain  till  payment,  the 
vendor  retaining  a  general  control  over  the  premises  as  before;  held,  that 
this  was  not  such  a  possession  by  the  vendee,  as  to  support  trover  against 
the  vendor,  for  a  wrongful  removal  of  the  goods.  Milgate  v.  Kebble,  3 
M.  &  Gr.  100.  A.  made  an  assignment  of  goods  by  deed  to  secure  a  debt, 
with  a  covenant  to  pay  it  on  demand,  and  in  the  meantime  to  remain  in 
possession  till  def aiilt ;  it  was  held  that,  before  demcind  of  the  debt,  the 
assignee  could  not  maintain  trover.  Bradley  v.  Copley,  1  C.  B.  685.  Li 
White  V.  Morris,  11  C.  B.  1015;  21  L.  J.,  C.  P.  185,  it  was  held,  upon 
the  construction  of  a  somewhat  similai*  deed,  that  a  right  to  the  immediate 
possession  of  the  goods  passed  by  the  assignment.    See  further  Tomsv* 

b2 


964  Action  for  Conversion  of  Goods. 

Wilson f  Brighty  y.  Norton,  and  Bdding  y.  Read,  cited  ante,  p.  952.  When 
the  assignor  in  a  similar  case  wrongfully  sold  the  goods,  so  that  he  conld 
not  deliver  them  on  demand,  the  jissignee  was  held  entitled  to  recover 
their  value  in  trover  even  against  the  bond  fide  purchaser.  Cooper  v. 
Willomatt,  1  C.  B.  672;  Fenn  v.  BiUleston,  1  Exch.  152;  21  L.  J.,  Exch. 
41.  **  The  rule  is,  that  where  there  has  been  a  misuser  of  the  thing  lent, 
as  by  its  destruction  or  otherwise,  there  is  an  end  of  the  bailment,  and 
the  action  for  trover  is  maintainable  for  the  conversion."  Bryant  v. 
Wardell,  2  Exch.  479,  482.  Where  a  lather  gave  to  his  son,  aged  16,  a 
watch  and  certain  books  and  wearing  apparel,  it  was  ruled  that  the  right 
of  possession  was  in  the  son,  and  that  the  father  could  not  maintain  trover 
for  them,  though  perhaps  it  might  have  been  otherwise  in  the  case  of  a 
child  of  tender  age.  Hunter  v.  Westbrook,  2  C.  &  P.  578.  As  to  the  pos- 
session of  a  cestui  que  trust  being  the  possession  of  his  trustee,  see  Barker 
v.  Furlong,  W.  N.  1891,  p.  66,  E.  S.,  Eomer,  J. 

Fixtures."]  The  reversioner  or  person  entitled  to  the  freehold  of  lands 
on  lease  may  bring  trover  for  fixtures  after  severance  from  the  demised 
land.  Thus,  where  certain  mill  machinery,  together  with  a  mill,  had 
been  demised  for  a  term  to  a  tenant,  who,  without  permission  from  his 
landlord,  severed  the  machinery  from  the  mill,  and  it  was  afterwards  sold 
by  the  sheriff  under  &fi.  fa.,  it  was  held  that  no  property  passed  to  the 
vendee,  and  that  the  landlord  might  bring  trover  for  the  machinery  evea 
during  the  continuance  of  the  term.  Farrant  v.  Thompson,  5  B.  &  A. 
826.  So,  where  lands  are  leased  for  years,  and  a  tree  is  cut  down  by  a 
stranger  during  the  term,  the  landlord  may  maintain  trover  for  it ;  for, 
when  it  is  severed,  the  special  property  of  the  lessee  is  determined.  Berry 
y.  Heard,  Cro.  Car.  242.  See  further,  cases  cited  ante,  pp.  924,  925.  But, 
trover  cannot  be  maintained  by  a  tenant  in  tail,  expectant  on  the  deter- 
mination of  an  estate  for  life  without  impeachment  of  waste,  for  timber 
which  grew  upon  and  was  severed  from  the  estate ;  for  the  tenant  for  life 
has  a  right  to  the  trees  the  moment  they  are  cut  down.  Pyne  v.  Dor,  1 
T.  B.  55 ;  and  see  Williams  y.  Williams,  12  East,  209;  Channon  v.  Patchy 
5  B.  &  C.  897;  and  Oamlen  y.  Lyon,  33  Gh.  D..523  (minerals).  The  lessor 
may  recover  from  the  lessee  a  pre-historic  chattel  which  the  latter  has 
dug  out  of  the  demised  land.     Elwes  v.  Brigg  Gas  Co.,  33  Ch.  D.  562. 

A  tenant*s  right  to  remove  fixtures  is  a  power  coupled  with  an  interest; 
Poc^s  case,  1  Salk.  368 ;  Minshall  v.  Lhyd,  7  M.  &  W.  450,  460 ;  and  is 
assignable  by  deed.  London  &  Westminster  Loan  Co.  y.  Drake,  6  C.  B. , 
N.  S.  798 ;  28  L.  J.,  C.  P.  297.  The  tenant  must,  according  to  the  old 
authorities,  exercise  his  power  during  the  continuance  of  his  term ;  20 
H.  7,  f.  13  b ;  21  H.  7,  f.  27  a,  per  Kmgsmill,  J. ;  Lyde  v.  RusseV,  1  B.  & 
Ad.  394 ;  Pugh  v.  AHon,  L.  B.,  8  Eq.  626 ;  and  it  is  well  settled  that  he 
must,  at  any  rate,  do  so  during  such  further  period  as  he  may  hold  pos- 
session, after  the  term,  in  the  capacity  of  a  tenant ;  Penton  v.  Rohart,  2 
East,  88;  Mackintosh  v.  Trotter,  3  M.  &  W.  184;  Weeton  v.  Woodcock,  7 
M.  &  W.  14 ;  Roffey  v.  Henderson,  17  a  B.  574 ;  21  L.  J.,  Q.  B.  49;  but, 
how  far  the  tenant  is  entitled  to  this  extended  period  is  by  no  means 
certain.  See  Heap  y.  Barton,  12  C.  B.  274;  21  L.  J.,  0.  P.  153,  154,  per 
Jervis,  C.  J. ;  Leader  v.  Homewood,  5  C.  B.,  N.  S.  272.  See  also  Saint  y. 
Pilley,  L.  B.,  10  Ex.  137.  The  rule  has  been  held  to  be  the  same  whether 
the  term  be  determined  by  effluxion  of  time ;  Lyde  v.  Russell,  supra ;  by 
surrender;  Ex  pte.  Stephens,  7  Ch.  D.  127,  C.  A.;  Ex  pte.  Brook,  10  Ch,  D- 
100,  C.  A. ;  or,  by  forfeiture.  Wreton  v.  Woodcock;  Pugh  v.  Arton,  supra. 
But,  where  a  tenant  was  allowed  by  the  terms  of  his  tenancy  to  remove 
certain  fixtures,  he  was  held  entitled  to  do  so  within  a  reasonable  time 
after  his  landlord  had  giyen  him  notice  of  his  election,  to  enter  for  a  for- 
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feiture.  Sumner  y.  Bromtlow,  34  L.  J.,  Q.  B.  130 ;  Ex  pte,  Chuldy  13 
Q.  B.  D.  454.  See  the  cases  collected  in  the  notes  to  Elwes  y.  Mawe,  2 
&bmth*8  L.  C.  Where  the  tenant  has  by  deed  assigned  to  a  third  person 
A.  his  right  to  remove  the  fixtures,  he  cannot  subsequently  defeat  the 
grant  by  a  surrender  of  his  lease  to  the  landlord,  and  A.  may  recover  the 
yalue  of  the  fixtures  in  an  action  ae;ainst  the  new  tenant,  who  has  refused 
to  allow  A.  to  enter  and  sever  the  fixtures.  L.  &  Westminster  Loan  Co.  y. 
Drake^  ante,  p.  964.  See  also  Saint  y.  Pilley,  ante,  p.  964.  A  grant  of 
growing  crops  is  similar  in  this  respect  to  a  grant  of  fixtures.  Clements  y. 
MatthtwSy  11  Q.  B.  D.  808,  C.  A.  But  unless  A.  exercise  his  right  to 
enter  and  sever  within  a  reasonable  time,  the  fixtures  will  pass  to  the 
landlord.  Moss  v.  James,  47  L.  J.,  Q.  B.  D.  160;  affirm.  38  L.  T.  595, 
T.  S.  1878,  0.  A. 

As  to  what  fixtures  a  tenant  is  entitled  to  remove,  see  Elwes  y.  Mawe, 
2  Smith's  L.  C,  and  cases  cited  ante,  p.  925.  Where  A.  the  lessee  of  an 
unfinished  house  was  restrained,  by  tne  covenants  in  his  lease  from  re- 
moving locks,  keys,  bars,  bolts,  chimney-pieces,  slabs,  and  other  fixtures 
and  aitLcles  in  the  nature  of  fixtures,  fixed  or  fastened  during  the  term, 
and  the  premises  were  afterwards  finished  and  fitted  up  as  a  tavern,  and 
an  ornamental  marble  chimney-piece  was  put  up  by  him,  it  was  held, 
that  A.  was  not  restrained  trom  moving  the  trade  fittings,  or  even 
tenanVs  fixtures,  or  the  marble  chimney-piece,  at  the  end  of  the  term  ; 
for  the  covenant  might  be  construed  to  apply  only  to  landlord's  fixture; , 
and  introduced  ex  majori  cautdd.  Bishop  v.  Elliott y  11  Exch.  113 ;  24 
L.  J.,  Ex.  229,  Ex.  Ch. ;  Dumergue  v.  Rumsey,  2  H.  &  0.  777 ;  33  L.  J., 
Ex.  88,  Ex.  Ch. ;  Sumner -v.  BromiloWy  ante,  p.  965.  A  ladder  fixed  to  the 
ground  and  to  a  beam  above,  and  which  was  the  only  means  of  access  to  a 
room  above ;  a  crank  nailed  at  top  and  bottom  to  keep  it  in  its  place,  but 
not  let  into  the  wall ;  and  a  bench  nailed  to  the  waU,  were  all  held  not 
to  be  goods  and  chattels  for  which  trover  would  lie  after  the  expiration  of 
the  term.  Wilde  v.  Waters,  16  C.  B.  637 ;  24  L.  J.,  0.  P.  193.  As  to  the 
right  of  a  mortgagor  as  against  his  mortgagee,  to  remove  fixtures  from 
the  mort^iged  premises,  see  Climie  v.  Wood,  L.  B.,  3  Ex.  257 ;  L.  B.,  4 
Ex.  328,  Ex.  Ch.;  Longhottom  y.  Berry,  L.  B.,  5  Q.  B.  123;  Holland  y. 
Hodgson,  L.  B.,  7  C.  P.  328,  Ex.  Ch. ;  Meux  v.  Jacobs,  L.  B.,  7  H.  L.  481 ; 
Smith  v.  Maclure,  W.  N.  1884,  p.  14,  H.  S.  Pearson,  J.,  Sheffield,  &c.. 
Building  Soc.  v.  Harrison,  15  Q.  B.  D.  358,  C.  A.,  and  other  cases 
collected  post,  Part  III.,  Actions  by  trustee  of  bankrupt — Reputed  ownership 
— Fixtures. 

As  to  distraining  fixtures,  vide  ante,  p.  903. 

Evidence  of  conversion."]  The  gist  of  the  action  is  the  wrongful  conver- 
sion of  the  plaintiffs  goods  by  the  defendant.  A  conversion,  however, 
does  not,  ex  vi  termini  imply  a  transfer  of  property  to  the  defendant,  but 
rather  a  deprivation  of  property  suffered  oy  the  plaintiff.  Key  worth  v. 
Hill,  3  B.  &  A.  687.  See  England  v.  C<ywley,  L.  E.,  8  Ex.  126.  A  con- 
version may  be  proved  either  by  evidence  of  a  direct  act  of  conversion,  or 
by  showing  a  demand  of  the  ^oods  by  the  plaintiff,  and  a  refusal  by  the 
defendant  to  deliver  them,  which  is  evidence  of  one.  As  to  the  distinction 
between  an  actual  conversion  and  what  is  evidence  of  one,  see  judgments 
in  Burroughes  y.  Bayne,  5  H.  &  N.  296 ;  29  L.  J.,  Ex.  185. 

Evidence  of  conversion — actual  or  direct  conversion.]  An  unlawful  taking 
of  goods  out  of  the  possession  of  the  owner  is  itself  a  conversion,  and  not 
mere  evidence  of  it.  B.  N.  P.  44  ;  2  Wms.  Saund.  47  n,  (1) ;'  Grainger  y. 
Hill,  4  N.  C.  212 ;  PaweU  v.  Hoyland,  6  Exch.  67  ;  20  L.  J.,  Ex.  82;  pro- 
vided the  taking  or  detention  be  with  intent  to  convert  them  to  the  use  of 
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the  'taker,  or  of  some  other  person,  or  has  the  effect  of  destroying  or 
altering  tJieir  quality  or  nature ;  for  if  there  be  a  trespass  committed 
which  aoes  not  mterfere  with  the  owner's  general  dominion  over  the  pro* 
perty,  this  is  no  conversion.    Therefore,  where  a  ferryman,  refusing  to 
take  a  passenger's  horses,  removed  them  from  the  boat  and  put  them  at 
laree  ashore,  this  was  held  not  to  be  in  itself  a  conversion.    Fouides  t. 
Wuloughby,  8  M.  &  W.  540.     See  per  Martin,  B.,  in  Crouch  v.  GL  N.  Ry. 
Co,,  11  Exch.  742 ;  25  L.  J.,  Ex.  135,  147;  and  in  Borroughes  v.  Bayne, 
5  H.  &  N.  296,  300 ;  29  L.  J.,  Ex.  185,  189 ;  Eeald  v.  Carey,  11  C.  B.  977. 
In  Siort  v.  Boti,  L.  B.,  9  Ex.  86,  89,  that  which  constitutes  a  conversion 
was  described  as  **  where  a  man  does  an  unauthorised  act,  which  deprives 
another  of  his  property  permanently,  or  for  an  indefinite  time."    A  Mmk- 
rupt  might,  under  the  early  Banlmintcy  Acts,  maintain  trover  against 
his  assignees  in  order  to  loj  the  validity  of  the  adjudication  without 
proving  a  demand  and  refusal ;  for  the  taking  of  the  goods  by  the  assig- 
nees was  a  sufficient  conversion,  and  the  plaintiff  must  have  hoen  deemed 
to  have  delivered  them  on  compulsion ;  SummeraeU  v.  JarvU,  3  B.  &  B. 
2 ;  but,  as  imder  the  Bankruptcy  Act,  1883,  s.  132,  the  advertisement  in 
the  London  Gazette  is  made  conclusive  evidence  of  tlie  appointment  of  the 
trustee,  the  action  is  not  now  brought,  as  was  formerly  done,  to  test  the 
validity  of  the  adjudication  in  bankruptcy.    So,  the  using  a  thing  without 
the  licence  of  the  owner  may  be  a  conversion.     Mvlqravt  v.  Ogden,  Cto, 
Eliz.  219 ;  Keyworih  v.  Hill,  supra.    Thus,  the  wearing  of  a  pearl  was 
held  a  conversion.    Pttre,  Ld,  v.  Uentage,  12  Mod.  519.    And  where  a 
person  finds  a  thing  and  misuses  it,  it  is  a  conversion.    Mvlgrave  v. 
Ogden,  supra.    And,  where  a  person  coming  to  the  possession  of  land, 
found  there  a  block  of  stone  oelonging  to  another,  and  removed  it,  not 
to  an  adjacent  place,  but  to  a  distance,  it  was  ruled  to  be  a  conver- 
sion.   Forsdick  v.  Collins,  1  Stark.  173 ;  but  see  Houghton  v.  ButUr,  4 
T.  B.  364.    So,  drawing  part  of  the  wine  out  of  a  vessel,  and  filling  it  np 
with  water,  is  a  conversion  of  all  the  liquor.    Richardson  v.  A&ineon, 
Stra.  576.    But,  it  has  been  said  by  Fatteson  and  Coleridge,  JJ.,  that  the 
conversion  of  part  is  not  the  conversion  of  the  whole,  if  the  remainder 
continues  in  a  fit  state  to  be  delivered  up,  and  the  party  offers  to  deliyer 
it  up.    Fhilpott  V.  Kelley,  3  Ad.  &  E.  106.    As  to  where  trover  will  lie 
for  wrongful  distress,  see  Action  for  vrrongful  distress,  ante,  pp.  897,  899, 
et  seq, 

A  person  in  the  lawful  possession  of  goods  may  be  guilty  of  a  conversion 
of  them,  by  dealing  with  them  contrary  to  the  orders  of  the  owner.  Thus, 
where  the  owner  of  goods  on  board  a  vessel,  directed  the  captain  not  to 
land  them  on  a  wharf  against  which  the  vessel  was  moored,  which  he 
promised  not  to  do,  but  afterwards  delivered  them  to  the  wharfinger,  for 
the  owner's  use,  under  an  idea  that  the  wharfinger  had  a  lien  thereon,  for 
the  wharfage  fees,  because  the  vessel  was  unloaded  against  the  wharf ;  it 
was  held  that  the  owner  might,  upon  demand  and  refusal,  maintain  trover 
against  the  captain,  unless  the  latter  could  estabHsh  the  wharfinger's 
right.  Syeds  v.  Hay,  4  T.  E.  260. 
In  order  to  constitute  an  actual  conversion,  it  is  not  necessary  that  the 

Sarty  should  deal  with  the  goods  as  his  own.  It  is  enough  if  it  be  a 
ealing  for  a  third  person  Aversely  to  the  true  owner ;  thus,  where  a 
bankrupt,  being  indebted  to  G-.,  delivered  goods  to  G-.'s  servant,  who  gave 
a  receipt  for  them  in  G-.'s  name,  and  sold  them  for  his  use ;  it  was  held, 
in  an  action  by  the  assignee,  that  this  sale  was  a  conversion  by  the 
servant.  Perkins  v.  Smith,  1  Wils.  328.  So,  where  the  plaintiff  placed 
goods  on  board  the  defendant's  ship  as  a  consignment  on  behalf  of  D., 
and  demanded  bills  of  lading  in  his  own  name ;  the  ship  sailed  without 
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such  billB  haying  been  given ;  it  was  held  that  this  amounted  to  a  con- 
yersion  of  the  goods.  Palk  y.  Fletcher ,  18  C.  B.,  N.  S.  403;  34  L.  J., 
0.  P.  146.  In  this  case  the  defendant,  by  his  acts,  showed  that  he  set  up 
a  title  in  D.,  adverse  to  the  plaintiff.  But  where  the  defendants  hj 
charter-party  a^ed  to  carry  a  car^  from  C.  to  B.,  and  the  master 
refused  to  sign  bills  of  lading  and  carried  the  cargo  to  B.,  and  was  ready 
to  deliver  it  there  to  the  consignee,  it  was  held  that  there  was  no  conver- 
sion. Jones  v.  Houghf  5  Ex.  D.  115,  C.  A.  The  mis-delivery  of  goods 
by  a  warehouseman ;  Bevereux  v.  Barclay,  2  B.  &  A.  702 ;  or,  oy  a 
carrier ;  Youl  v.  Harbottle,  Peake,  49 ;  Stephenson  v.  Hart^  4  Bing.  476,  is 
a  conversion ;  though  it  is  otherwise  where  he  loses  them  by  accident. 
2  Wms.  Saund.  47  i,  (1) ;  Boss  v.  Johnson,  5  Burr.  2825 ;  Kirkman  y. 
Hargreaves,  1  Selw.  N.  P.,  13th  ed.  364.  Proof  that  the  carrier  asserted 
that  he  delivered  the  goods  to  the  consignee,  and  that  the  assertion  is  false, 
is  not  alone  evidence  of  a  conyersion.  AUersol  y.  Briant,  1  Camp.  409. 
If,  however,  the  plaintiff  had  also  proved  a  demand  and  a  refusal  oy  the 
party,  whether  consignor  or  consignee,  entitled  to  have  them,  it  would 
then  have  been  evidence  of  a  conversion.  See  further  the  observations  of 
Martin,  B.,  in  Crouch  v.  Gt,  N.  By.  Co,,  11  Exch.  742.  But,  deKvery  in 
the  ordinary  course  of  business  at  a  place  directed,  is  no  conyersion, 
although  the  goods  were  delivered  to  a  person  not  intended  by  the  sender. 
M'Kean  y.  M^lvor,  L.  B.,  6  Ex.  36.  And  a  carrier,  after  a  refusal  of 
goods  at  the  consignee's  address,  is  an  involuntary  bailee,  and  if  he  act 
with  reasonable  care  and  caution  with  respect  to  the  goods,  a  mis-delivery 
of  them  by  him  will  not  be  a  conyersion.  Heugh  v.  L,  &  N,  W,  By,  Co,, 
L.  B.,  5  Ex.  51.  See  furtiier  cases  cited  ante,i^,  619.  Where  a  landlord 
before  the  sale  of  distrained  goods  had  notice  from  third  persons,  the 
plaintiffs,  to  deliver  up  the  overplus  to  them  as  being  the  real  owners,  it 
was  held  no  conversion  for  him  to  return  the  overplus  and  unsold  goods 
to  the  tenant  instead  of  the  plaintiffs ;  for  as  to  oyerplus,  it  should  have 
been  paid  to  the  sheriff  and  not  to  the  plaintiffs ;  and  as  to  the  goods,  they 
were  rightly  replaced  where  they  were  foTind.  Evans  v.  Wright,  2  H.  & 
M.  527  ;  27  L.  J.,  Ex.  50.  It  seems,  however,  that  as  the  sheriff  now  no 
longer  takes  part  in  the  sale,  the  overplus  should  be  returned  to  the  real 
owner ;  vide  ante,  p.  898.  'Where  goods  of  the  plaintiff  had,  by  mistake, 
been  consigned  to  the  defendant,  and  he  by  his  act,  though  hond  fide, 
enabled  a  tioird  person  to  obtain  delivery  of  the  ^oods,  whereby  they  were 
lost  to  the  plaintiff,  the  defendant  was  held  liable  in  trover.  Hiort  y. 
Bott,  L.  E.,  9  Ex.  86. 

Taking  the  plaintiff's  property  by  asmgnment  from  another  who  has  no 
right  to  dispose  of  it,  is  a  conversion.  Even  after  an  interlocutory  judg- 
ment in  trover  by  the  plaintiff  against  the  assignor.  Marston  v.  Phillips, 
9  L.  T.,  N.  S.  289,  M.  T.  1863 ;  see  ante,  p.  961.  Therefore,  where  the 
defendant  took  an  assignment  of  tobacco  in  the  kind's  warehouse,  by  way 
of  pledge  from  a  broker,  who  had  purchased  it  in  his  own  name  for  the 
plaintiff,  his  principal,  it  was  held  that  he  had  been  guilty  of  a  conver- 
sion ;  it  being  also  proved  that,  when  the  tobacco  was  demanded  from 
him  by  the  plaintiff,  he  refused  to  deliver  it.  M^Combie  v.  Davies,  6 
East,  538 ;  Baldwin  v.  Cole,  6  Mod.  212 ;  see  also  Jackson  v.  Anderson,  4 
Taunt.  25.  See  also  Fowler  v.  Hollins,  L.  E.,  7  CI.  B.  616 ;  L.  E.,  7  H.  L. 
757,  cited  post,  p.  972.  But,  where  ^oods  were  placed  in  the  hands  of  a 
factor  for  sale,  and  he  indorsed  the  bills  of  lading  to  the  defendants,  who 
thereupon  accepted  a  bill  for  him,  and  he  at  the  same  time  directed 
the  defendants  to  sell  the  goods,  and  re-imburse  themselves  the 
amount  of  the  bill  out  of  the  proceeds,  it  was  held  that  the  defendants 
having  sold  the  goods,  could  not  oe  sued  for  them  in  trover  by  the  original 
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owner.  Stiemeld  y.  Holden^  4  B.  &  C.  5.  And  where  the  defendant  was 
intrusted  by  the  plaintiff  with  a  bill  of  exchange  to  get  it  discounted,  and 
afterwards  misapplied  the  proceeds,  it  was  held  that  trover  would  not  lie 
against  him.  Palmer  y.  Jarmain,  2  M.  &  W.  282.  See  Symonda  y. 
Atkinson^  1  H.  &  N.  46.  So,  where  a  broker,  who  is  authorised  to  sell 
goods  at  a  certain  price,  sells  them  at  an  inferior  price,  it  is  no  oonyersion. 
Du/resne  v.  Hutchinson,  3  Taunt.  117. 

A  wrongful  sale  of  goods  is  a  conversion,  and  no  demand  is  necessary. 
Edtuards  v.  Hooper,  11  M.  &  W.  363.  But  a  wrongful  sale  by  one  co- 
tenant  is  not  a  conversion  as  against  the  other,  umess  it  be  in  market 
overt,  or  under  such  circumstances  as  wholly  to  deprive  the  other 
co-tenant  of  the  power  of  retaking  the  goods.  Mayhew  v.  Herrick,  7 
0.  B.  229 :  see  fiurther,  post,  p.  973.  TVnere  A.  consigned  the  goods 
of  B.  to  the  defendant,  who,  without  notice  of  the  right  of  B.,  sold  a  part, 
and  kept  the  remainder  in  his  possession,  the  sale  was  held  to  be  a  con- 
version as  against  B.  Featherstonfiaugh  v.  Johnston,  8  Taunt.  237.  A 
banker,  B.,  discounted  a  bill  drawn  on  a  customer  and  accepted,  payable 
at  his  bank,  after  notice  that  it  had  been  lost  by  the  holder,  C. ;  B.  after- 
wards debited  his  customer  with  the  amount  of  the  bill,  wrote  a  discharge 
on  it,  and  delivered  it  up  to  the  customer  as  the  voucher  of  his  account ; 
it  was  held  that  B.  was  guilty  of  an  actual  conversion  and  that  C.  could 
maintain  trover  against  him  for  the  bill,  without  making  a  demand. 
Lovell  V.  Martin,  4  Taunt.  799.  If  the  holder  of  a  bill  for  a  specific 
purpose  gets  money  on  it  by  discount  without  authority,  this  is  a  conver- 
sion of  uie  whole,  though  he  may  have  received  only  part  of  the  money 
due  on  it ;  and  the  jury  may  give  the  whole  amount  as  damages.  Alsager 
V.  Close,  10  M.  &  W.  576.  So,  where  the  drawer  of  a  bill  deposited  it 
with  a  creditor,  giving  him  authority  to  receive  the  proceeds  and  apply 
them  in  a  specific  way ;  and  the  creditor,  after  the  drawer  had  committed 
an  act  of  bankruptcy,  gave  up  the  bill  to  the  acceptor,  and  took  another 
instead,  this  was  held  to  be  a  conversion  by  him  as  against  the  assignees. 
Rohscm  V.  Rolls,  1  M.  &  Bob.  239. 

Where  the  defendant,  upon  the  security  of  two  pictures,  made  an  ad- 
vance payable  at  a  day  certain,  which  was  subsequently  indefinitely 
extended,  and  the  defenaant  afterwards  wrote  to  the  plaintiff,  that  if  the 
money  were  not  j)aid  he  should  sell  the  pictures,  mis-stating  in  his  letter 
the  amount  of  his  claim ;  it  was  held  that  this  inaccurate  notice  did  not 
end  the  agreement,  and  that  the  defendant  was  liable  in  trover  for  selling^ 
the  pictures.  Pigot  v.  Cuhley,  15  C.  B.,  N.  S.  701 ;  33  L.  J.,  C.  P.  134. 
G.  deposited  wi&  the  defendant  the  dock-warrant  for  a  quantity  of 
brandy,  as  a  security  for  the  payment  of  the  acceptance  of  C.  due 
Januanr  29th.  C.  became  bankrupt,  and  the  defendant  sold  the  brandy  on 
the  28tn,  and  handed  over  the  warrant  on  the  29th,  the  vendee  taking  pos- 
session of  the  brandy  on  the  30th ;  it  was  held,  that  although  the  sale  alone 
might  not  have  operated  as  a  conversion,  yet  that  the  delivery  of  the  warrant 
interfered  with  tne  right  of  retaking  possession  of  the  goods,  and  afforded 
ground  for  an  action  of  trover.  Johnson  v.  Stear,  15  0.  B.,  N.  S.  330;  33 
L.  J.,  0.  P.  130.  But,  where  A.  borrowed  a  sum  of  money  from  the 
defendant  on  his  promissory  note,  })ayable  on  demand,  ana  deposited 
scrip  certificates  for  shares  as  a  security  :  A.  became  bankrupt,  and  the 
defendant  without  any  demand  or  notice  sold  10  of  the  15  shares  to  repay 
himself  his  debt;  it  was  held  that  A.'s  assignee  could  not,  without  havmg 
tendered  the  amount  of  the  debt,  maintain  trover  against  the  defendant 
to  recover  the  value  of  the  shares,  for  that,  even  assuming  the  sale  to  be 
wrongful,  the  immediate  right  to  the  possession  was  not,  by  the  sale, 
revested  in  the  plaintiff,  and  he  could  not  therefore  maintain  trover, 
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either  for  the  whole  value  of  the  shares,  or  for  nominal  damages.  Halli- 
day  y.  Hcigate,  L.  B.,  3  £x.  299,  Ex.  C9i. ;  following  Donald  y.  Suckling, 
L.  B.,  1  Q.  B.  685,  where  the  form  of  action  was  aetinue.  In  this  last 
case  Blackburn  and  Mellor,  JJ.,  intimated  that  in  Johnson  y.  Steary  ante, 

£968,  the  action  of  troyer  should  haye  been  held  not  maintainable; 
.  B.,  1  Q.  B.  609,  610,  617  ;  see  also  the  obseryations  of  Brett,  L.  J., 
in  Mtdlintr  y.  Florence,  3  Q.  B.  D.  484,  493.  Where  the  defendant  has  a 
lien  on  goods,  he  is  guilty  of  conyersion,  if,  instead  of  retaining  them,  he 
sell  or  enable  some  other  person  to  sell  them.  S.  C. ;  Clarke  y.  Gilbert, 
2  N.  0.  357. 

Where  the  defendant  took  the  plaintiffs  boat  in  order  to  reach  his  own 
yessel  which  was  on  fire,  while  under  the  plaintiffs  care,  and  the  boat  was 
accidentally  sunk,  Ld.  Ellenborough  was  of  opinion  that  this  was  not  a 
conyersion.  Drake  y.  Shorter,  4  ^Bsp.  165.  So,  it  is  no  conyersion  if  the 
master  of  a  ship  throws  goods  into  the  sea  to  preyent  the  ship  from  sink- 
ing. Bird  y.  Aetcock,  2  Bulstr.  280.  Where  the  defendant  has  done  the 
act  complained  of  by  the  licence  of  the  plaintiff  it  is  no  conyersion.  Thus, 
if  a  person,  against  whom  a  commiBsion  of  bankrupt  had  issued,  acquiesced 
in  it  so  far  as  to  take  a  part  in  the  sale  of  his  own  goods,  by  recommend- 
ing an  auctioneer  to  conduct  the  sale,  it  was  held  to  be  no  conyersion. 
Clarke  y.  Clarke,  6  Esp.  61. 

Though  the  burning  or  destroying  of  property  by  the  defendant  is  a 
conyersion,  if  done  with  intent  to  destroy  or  appropriate  {vide  ante, 
pp.  964,  965, 966),  it  is  no  conyersion  if  the  goods  be  burnt  by  accident,  or 
eyen  by  the  mere  negli^nce  of  the  bailee,  or  by  the  act  or  negligence  of 
a  third  person  not  in  pnyity  with  the  bailee.  It  is  otherwise  if  destroyed 
while  in  the  wrongful  possession  of  the  defendant,  though  not  with  Ids 
priyity ;  or,  if  they  are  dama^;ed  while  he  is  exercising  a  dominion  oyer 
them,  inconsistent  with  the  rights  of  the  real  owner.  Heald  y.  Carey,  11 
0.  B.  977  ;  21  L.  J.,  C.  P.  97.  It  is  no  conyersion  for  the  defendant  to 
cut  away  timber  improperly  fixed  or  bedded  by  the  plaintiff  in  the  de- 
fendant's close,  so  as  not  to  be  easily  remoyable.  Simmons  y.  Lillystone, 
8  Exch.  431 ;  22  L.  J.,  Ex.  217. 

Evidence  of^  conversion — demand  and  refusal,']  A  demand  of  the  goods 
by  the  plaintiff,  and  a  refusal  to  deliver  them  by  the  defendant,  he  haying 
the  power  to  deliver  them,  are  evidence  of  a  conyersion ;  but  being  only 
presumptive  evidence  of  a  conyersion,  it  may  be  rebutted  by  evidence  to 
the  contrary.  2  Wms.  Saund.  47  i  (1).  A  demand  and  refusal  are  evi- 
dence of  a  prior  couvei-sion.  Per  cur,  in  Wilton  v.  Oirdleetone,  5  B.  &  A. 
847.  A  refusal  must  be  proved;  mere  excuses  for  not  delivering  the 
goods  will  not  be  sufficient.  Severin  v.  Keppell,  4  Esp.  156  ;  Addison  v. 
Round,  7  C.  &  P.  285.  But  the  refusal  need  not  be  express ;  thus  where, 
in  trover  by  assignees  of  a  bankrupt  for  a  landau,  it  appeared  that,  after 
the  act  of  bankruptcy,  the  bankrupt  had  sold  the  landau  to  the  defendant, 
and  that  a  written  demand  of  it  had  been  left  by  the  plaintiff  at  the  de- 
fendant's house;  but  it  did  not  appear  that  the  latter  had  expressly  refused 
to  deliver  it  up,  Bichai*dson,  J.,  ruled  that  the  demand,  and  the  non- 
delivery in  pursuance  of  the  demand,  were  evidence  of  a  conversion. 
Watkitis  v.  IVoolley,  Gow,  69.  The  fact  that  the  plaintiff's  px>d8  are  in 
the  defendant's  house  from  which  he  has  ejected  the  plaintiff,  is  not 
necessanly  proof  of  a  conversion;  a  demand  and  refusal  shoald  be  proved. 
Thorogoody.  Robinson,  6  Q.  B.  769.  See  Wilde  v.  Waters,  16  C.  B.  637 ; 
24  L.  J.,  0.  P.  193.  Where  the  defendant,  being  applied  to  by  the  holder, 
A.,  for  a  blank  acceptance,  which  had  been  retumea  by  A.  to  the  acceptor, 
for  correction,  replies  that  he  cannot  return  it  **  because  it  is  burnt" ; 


970  AdionfoT  Ocnvenian  of  Goods. 

this  answer,  ooupled  with  the  fact  that  the  defenidaiit  is  not  called  as  a 
witness  for  the  defence,  is  evidence  of  a  possession  and  deatniction  by  him. 
M'Kewen  v.  Catching y  27  L.  J.,  Ex.  41. 

There  are  many  cases  in  which  a  refusal  to  deliver  gooder  will  not  be 
evidence  of  a  conversion.  In  order  to  render  a  demand  and  refosal 
evidence  of  conversion  it  must  appear,  that,  at  the  time  of  the  demand 
made,  the  party  had  it  in  his  power  to  deliver  up  or  retain  the  article 
demanded.  Smith  v.  Young ^  1  Camp.  441.  As  where  one  B.  had  hired  a 
chaiae  for  the  plaintiff,  and  placed  it  at  livery  with  the  defendant,  in 
whose  possession  it  was  attached  by  i>roce8s  out  of  the  sheriffs  court  in 
an  action  against  B.,  and  the  plaintiff  demanded  the  chaLse,  which  the 
defendant  refused  to  deliver,  alleging  that  it  had  been  attached:  it  was 
held  that  this  was  no  evidence  of  a  conversion,  the  chaise  being  at  the 
time  of  the  demand  in  the  custody  of  the  law.  Verrcdl  v.  RohinMn,  2  0. 
M.  &  E.  495.  In  PilloU  v.  Wilhinwn,  3  H.  &  0.  345 ;  34  L.  J.,  Ex.  22, 
Ex.  Gh.,  the  plaintiff  had  purchased  and  received  a  warrant  for  wine 
deposited  with  the  defendant,  a  wharfinger ;  the  plaintiff  presented  his 
warrant,  which  was  indorsed  generallv  by  H.  &  Co.,  and  ofomanded  the 
wine ;  the  warehoueeman  of  the  defendant  said  that  the  goods  had  been 
stopped  by  an  attachment  from  the  Mayor's  Court ;  defendant  could  not 
be  found,  but  it  appeared  that  he  had  been  served  a  few  days  previously 
with  notice  of  attachment  on  all  the  goods  of  H.  &  Co. ;  me  same  day 
the  plaintiff  wrote  demanding  the  wine,  and  requiring  an  answer  by  1 1  a.in. 
ne^  da^ ;  the  defendant  wrote  next  day  in  reply,  asking  for  time,  but 
before  ms  letter  was  received  the  plaintiff  had  issued  a  wnt :  it  was  held 
that  there  was  evidence  for  the  jury  of  a  conversion.  If  a  person,  who 
finds  goods,  refuse  to  deliver  them  to  the  owner  until  he  proves  his  right 
to  them,  such  refusal  is  not  necessarily  evidence  of  conversion.  Qreen  t. 
Dwvn,  3  Camp.  215,  n. ;  Ounton  v.  Nurse,  2  B.  &  B.  447 ;  Clark  v. 
Chamberlain^  2  M.  &  W.  78.  The  proper  question  to  be  left  to  tiie  jury 
seems  to  be,  whether  l^e  defendant  had  a  bond  fide  doubt  as  to  the  title 
to  the  goods,  and  if  so  whether  a  reasonable  time  for  clearing  up  that 
doubt  had  dapsed.  See  Burroughes  v.  Bayne^  5  H.  &  N.  296,  308 ;  29 
L.  J.,  Ex.  185,  191,  per  Bramwell,  B.  Where  goods,  the  property  of  the 
plaintiff,  had  been,  by  the  servants  of  an  insurance  company,  carried  to  a 
warehouse  of  which  me  defendant,  a  servant  of  the  company,  kept  the 
key ;  and  the  defendant,  on  being  applied  to  by  the  plaintiff  to  deliyer 
them  up,  refused  to  do  so  without  an  order  from  the  company,  it  was  held 
that  this  refusal  was  no  evidence  of  a  conversion.  Alexander  v.  Southey, 
5  B.  &  A.  247.  A  dishonoured  bill  was  demanded  of  the  defendant,  who 
did  not  deny  the  plaintiff's  right  to  it,  biit  said  it  was  in  the  hands  of  his 
attorney,  A.  B.,  and  that  he  would  get  it  from  him,  if  the  plaintiff  would 
caU  again;  on  calling  aeain  the  defendant  had  not  got  it  hick  from  A.  B. : 
it  was  held  that,  if  the  defendant  did  not  really  mean  to  withhold  the  bill, 
this  did  not  prove  a  conversion.     Toume  v.  Lewie ^  7  C.  B.  608. 

But,  a  refusal  on  the  ground  of  a  claim  of  right  by  another  is  evidence 
of  a  conversion.  Caunce  v.  Spanton,  7  M.  &  Gr.  903 ;  and  see  Wansbrough 
▼.  Ma^;on^  4  Ad.  &  E.  884.  So,  is  a  refusal  to  give  up  to  the  plaintiff  ms 
title  deeds,  except  on  payment  of  charges  for  which  he  is  not  liable. 
Daviea  v.  Vernon,  6  Q.  B.  443.  Where  ihe  widow  and  administratrix  of 
an  insolvent,  being  applied  to  by  his  assignees  for  papers  in  his  possession 
at  his  death,  answered  that  they  were  in  the  hands  of  her  attorney,  it  was 
held  that  this  was  not  sufficient  evidence  of  a  conversion.  Canot  v. 
Hughes,  2  N.  C.  448.  But,  where  a  person  who  claimed  to  have  a  lien 
upon  goods,  delivered  them  to  a  bailee,  and  the  real  owner  demanded 
them  of  the  latter,  who  refused  to  deliver  them  without  the  directions  of 
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the  bailor,  it  was  held  that,  the  bailor  not  haying  any  lien  upon  the 
goods,  the  refusal  by  the  bailee  was  evidence  of  a  conversion ;  and  per 
lid.  Tenterden,  C.  J.,  '*  A  bailee  can  never  be  in  a  better  situation  than 
the  bailor.  If  the  bailor  has  no  title,  the  bailee  can  have  none,  for  the 
bailor  can  give  no  better  title  than  he  has.  The  right  to  the  property 
may,  therefore,  be  tried  in  an  addon  against  the  bailee."  niUany, 
Andertan,  1  B.  &  Ad.  450,  456;  Zee  v.  Mobinsoti,  25  L.  J.,  0.  P.  249,  cited 
po8t^  p.  972,  Gheeaman  v.  Exally  6  Exch.  341.  So,  in  trover  against  a 
carrier,  bv  the  bailor  of  the  goods,  he  may  set  up  the  right  of  the  real 
owner,  who  has  claimed  and  received  them  from  the  carrier.  Sheridan  v. 
New  Quay  Co,,  4  0.  B.,  N.  S.  618 ;  28  L.  J.,  0.  P.  58.  A  refusal  by  the 
general  asent  of  a  party  is  not  evidence  of  a  conversion  by  that  party ;  it 
must  be  uiown  that,  in  the  particular  act  of  refusal,  the  agent  acted  under 
the  special  directions  of  his  principal.  Per  Qibbs,  C.  J.,  Pothonier  y. 
Dawsofiy  Holt,  N.  P.  383.  But  proof  of  a  refusal  by  the  shop  servant  of 
a  pawnbroker  has  been  held  to  be  evidence  of  a  conversion  by  the  master. 
JoTiea  V.  Hart,  2  Salk.  441.  And,  where  a  bailiff  wrongfully  took  the 
goods  of  the  plaintiff,  and  lodeed  them  on  the  defendant's  premises,  and 
the  defendant's  wife,  in  his  absence,  refused  to  deliver  them  up  to  the 
^aintiff,  this  was  held  evidence  of  a  conversion  by  the  wife.  Gatterall  y. 
Kenyony  3  Q.  B.  310.  A  demand  to  re-deliver  a  chattel  injured  by  the 
defendant  '*  in  the  same  plight  as  when  it  came  to  the  defendant's  posses- 
sion," followed  by  a  refusal,  is  not  evidence  of  a  conversion.  Ruahworih 
y.  Tayl&r,  3  Q.  B.  699. 

A  demand  of  the  value  of  the  goods  has  been  held  a  sufficient  demand 
of  the  goods.  Thompson  v.  Shirley,  1  Esp.  31.  And,  service  of  a  written 
demand  by  leaving  it  at  the  house  of  the  defendant,  is  good.  Logan  y. 
Hotdditchy  1  Esp.  22.  Where  two  independent  contemporary  demands 
have  been  made,  one  oral  and  the  other  m  writing,  proof  of  ei&er  will  be 
sufficient.  Smith  v.  Young,  1  Camp.  440.  A  demand  and  refusal  of 
''fixtures,"  is  no  evidence  of  the  conversion  of  articles  which  are  not 
fixtures.     CdUgrave  v.  Diaa  Santos,  2  B.  &  C.  76. 

The  trustee  of  a  bankrupt  cannot  recover  in  trover  goods  delivered  by 
the  bankrupt  before  his  bankruptcy,  by  way  of  a  fraudulent  preference, 
without  proof  of  a  demand  and  refusal,  unless  the  preference  is  itself  an 
act  of  bankruptcy  to  which  the  bankruptcy  has  relation.  Stevenson  v. 
Newnham,  13  0.  B.  285 ;  22  L.  J.,  C.  P.  110,  Ex.  CJh. ;  Nixon  v.  Jenkins, 
2  H.  BL  135 ;  vide  post,  Part  III.,  sub  tit.  Actions  by  trustees  of  bankrupt. 

If  the  defendant  refuse  to  deliver  goods,  aUegui^  an  insufficient  groimd 
of  refusal,  whereupon  the  plaintiff  brings  trover,  it  has  been  questioned 
whether  the  defendant  can  set  up  at  the  trial  another  and  different  ground. 
Coles  V.  Bank  of  England,  10  Ad.  &  E.  444,  445,  per  Patteson,  J. 

The  delivery  of  a  ship  by  the  defendant  to  the  plaintiff,  the  mortgagee, 
in  pursuance  with  a  demand  made  by  him,  is  sufficient,  althougn  the 
ship  is  then  liable  to  be  seized  by  process  of  law,  by  reason  of  the  defen- 
dant's default  in  paying  the  wages  of  the  crew.  Johnson  v.  R,  Mail  8, 
Packet  Co.,  L.  R,  3  0.  P.  38. 

Evidence  of  conversion — by  whom.^  The  action  may  be  brought  against 
any  person  who  was  a  party  to  the  conversion,  although  the  goods  were 
actually  converted  by  another.  2  Wms.  Saund.  47  x,  (1).  Thus,  if  a 
party  sue  out  an  execution  against  a  bankrupt,  and  the  sheriff  seize  the 
goods  and  sell  them,  and  give  the  money  to  the  creditor,  the  trustee 
may  bring  trover  against  the  sheriff,  or  afi;ainst  the  party  suing  out  execu- 
tion, if  he  can  be  proved  to  be  a  party  to  the  conversion,  by  giving  a  bond 
to  secure  the  sheriff,  and  so  making  the  seizure  his  own  act.    Btuh  v. 
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Baker,  B.  N.  P.  41.  But,  where  the  wrongful  seizare  is  xnade  without  the 
priyity  of  the  execution  creditor,  a  subsequent  ratification  by  him  win 
not  render  him  liable ;  Wilson  y.  Tumman,  6  M.  &  Qr.  236 ;  though  it 
was  formerly  held  that  the  execution  creditor  was  liable  in  troyer  if  he 
had  receiyed  the  proceeds  of  the  leyy.  Bush  y.  Baker ,  supra;  Str.  996; 
2  Wms.  Saund.  47  «,(!).  Where  a  'bankrupt  left  some  plate  with  his 
wife,  who  deliyered  it  to  a  seryant  to  sell,  and  the  seryuit  deliyered  it  at 
the  door  of  W.*s  shop  to  the  defendant,  who  went  into  the  sho^  and 
pawned  it  to  W.  in  his  own  name,  and  deliyered  the  money  to  the  'vme,  it 
was  held  to  be  a  conyersion  by  the  defendant.  Parker  y.  Chdin,  Str. 
813;  B.N.  P.  47. 

Troyer  wiU  lie  against  a  corporation,  and  it  is  not  necessary  to  show 
that  the  conyersion  was  authorized  by  an  instrument  under  seal.  Yar- 
borough  y.  Bank  of  England,  16  East,  6;  Duncan  v.  Surrey  Canal  Co.,  3 
Stark.  50.  And  a  corporation  is  liable  for  acts  done  by  its  agent  in  the 
course  of  his  ordinary  duty,  as  in  distraining  for  dues,  &c.  Smitk  y. 
Birmingham  Oas  Co.,  1  Ad.  &  E.  526.  Agency  may  be  inferred  from  the 
subsequent  adoption  of  the  act  by  the  corporation.  S.  C.  Where  the 
conyersion  is  by  a  contractor  for  works  on  a  railway,  this  is  not  eyidence 
of  a  conyersion  by  the  company.  Glover  v.  L.  &  N.  W.  By.  Co.,  5  Exch. 
66.  See  further,  ante,  pp.  69  et  seq,,  and  post.  Part  lH.,  sub  tit.  Actions 
against  companies — Torts  by  corporations. 

A  seryant  is  liable  in  an  action  in  troyer  for  a  conyersion,  though  for 
his  master's  benefit.  Stephens  y.  Elwall,  4  M.  &  S.  259 ;  Alexander  y. 
Soidhey,  5  B.  &  A.  249;  Perkins  y.  Smith,  ante,  p.  966.  See  also  McEntire 
y.  Potter,  22  Q.  B.  D.  438.  So,  a  clerk,  who  refuses  to  re-deliyer  a  bill  of 
exchange  wrongfully  indorsed  to  him,  which  he  has  carried  to  his  master's 
account.  Cranch  y.  White,  1  N.  C.  414 ;  1  Scott,  314.  See  Symonds  v. 
Atkinson,  1  H.  &  N.  146;.  25  L.  J.,  Ex.  313.  But,  a  seryant  or  agent, 
who  has  receiyed  goods  from  his  master  or  principal,  may,  on  a  demand 
made  by  the  true  owner  of  the  goods,  giye  a  qualified  refusal  to  deliyer 
them  up,  without  bein^  liable  to  an  action  of  tiroyer ;  as  if  the  ostler  at  a 
stable  states  his  unwilhngness  to  giye  up  a  horse  claimed  by  a  stranger, 
until  his  master  had  been  spoken  to  about  it ;  but  where  a  beulee  sets  up 
or  relies  upon  the  title  of  his  bailor  in  answer  to  such  demand,  his  refuscu 
is  eyidence  of  a  conyersion  by  him.     Lee  y.  Robinson,  25  L.  J.,  0.  P.  249. 

A  packer  who  in  the  course  of  his  business  shipped  goods  under  the 
orders  of  a  person  who  employed  him  for  that  purpose,  was  held  not  guilty 
of  a  conyersion,  although  the  goods  were  wrongfully  deliyered  to  him. 
Greenway  y.  Fisher,  1  C.  &  P.  190, 192.  In  this  case,  Abbott,  C.  J.,  says, 
**Tho  distinction  between  this  case  and  that  of  a  seryant  is,  that  here 
there  is  a  public  employment ;  and  as  to  a  carrier,  if  while  he  has  the 
goods,  there  be  a  demand  and  refusal,  troyer  will  lie,  but  while  he  is  a 
mere  conduit- pipe  in  the  ordinary  course  of  trade,  I  think  he  is  not 

liable."     Accord.  (Assignees)  y.  S.  E.  By.   Co.,  Ex.,   cited  per 

Willes,  J.,  18  C.  B.  609.  This  principle  no  doubt  applies  in  the  case  of  a 
carrier,  as  he  is  bound  to  carry  goods  tendered  to  him ;  but  it  has  been 
denied  to  apply  in  any  case  in  which  the  person  receiying  the  goods  is  not 
so  bound,  as  in  the  case  of  a  packer  aboye  mentioned.  Fowler  y.  ffollins, 
L.  R.,  7  Q.  B.  616,  633,  Ex.  Ch.  per  Martin,  B.  See,  howeyer,  S.  C, 
L.  R.,  7  H.  L.  799,  per  Ld.  0*Hagan.  Where  cotton  was  fraudulently 
bought  by  B.  of  the  plaintiff's  brokers,  and  the  defendants,  who  were  also 
brokers,  bought  it  of  B.  in  their  own  name  as  principals  bond  fide,  and  at 
once  sampled  it :  the  defendants  resold  the  cotton  in  the  ordinary  course 
of  trade  to  M.  at  the  same  price,  plus  a  commission,  fetched  it  away  in 
their  cart,  and  forwarded  it  to  M.,  who  paid  for  it  to  the  defendants,  and 
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spnn  it  into  yam ;  this  'was  held  to  amount  to  a  conversion  of  the  cotton 
by  the  defendants.  S.  C,  L.  E.,  7  H.  L.  767.  See  Barker  y.  Furlong, 
W.  N.  1891,  p.  66.  E.  S.,  Homer  J. 

Whore  the  master  of  a  ship,  unjustifiably,  but  in  the  hoTid  fide  exercise 
of  his  discretion,  sold  a  cargo  at  a  port  short  of  its  destination,  and  tJie 
shipowner  adopted  the  sale  and  paid  oyer  the  proceeds  to  the  owner  of  the 
cargo;  it  was  held  that  trover  lay  against  the  master  and  shipowner 
jointly,  and  that  it  was  not  necessary  in  such  action  to  produce  the 
charterparty,  the  bill  of  lading  showing  on  the  face  of  it  the  contract  of 
carria^.  Ewbank  v.  Nuttinjgt  7  C.  B.  797.  As  to  the  right  of  the  master 
of  a  e£ip  to  sell  the  cargo  in  case  of  necessity,  see  Australasian  Steam 
Nav,  Co,  V.  Morse,  L.  R,  4  P.  C.  222.  In  Hilbery  y.  HaMon,  2  H.  &  C. 
822 ;  33  L.  J.,  Ex.  190,  a  ship  grounded  on  the  coast  of  Africa  was 
wrongfully  bought  for  the  defendants  by  their  asent  there,  without 
authority;  iu  answer  to  the  a^nt*s  letter  informing  them  of  the  purdiase, 
the  defendants  wrote,  *^  You  do  not  sa^^from  whom  you  bought  her,  nor 
whether  you  have  the  register  with  her.  You  had  better,  for  the  present, 
make  a  h%iXk  ofher^* :  it  was  held  that  there  was  evidence  for  the  jury  of 
a  conversion  by  authority  of  the  defendants. 

Evidence  of  conversion — tenant  in  common,  &c,']  As  the  jpossession  of  one 
joint  tenant,  tenant  in  common,  or  parcener,  is  the  possession  of  the  others, 
trover  cannot  in  general  be  maintamed  by  one  jomt-tenant,  &c.,  against 
his  companion.  Ck).  Litt.  200  a;  2  Wms.  Saund.  47  o,  (1);  Jacobs  v. 
8etvard,h,  B.,  5  H.  L.  464.  The  removal  of  entire  chattels  by  one  tenant 
in  common,  without  the  consent  or  knowledge  of  the  other,  for  the  pur- 
pose of  selling  them,  and  applying  the  proceeds  to  his  own  use,  does  not 
amount  to  a  conversion,  even  although  the  removal  has  created  a  lien  on 
the  chattels  by  a  third  party.  Jones  v.  Brown,  25  L.  J.,  Ex.  345.  Where 
the  plaintiff  and  one  of  the  defendants  were  members  of  a  friendly  society, 
the  funds  of  which  were  kept  in  a  box  deposited  with  them,  and  me 
defendant  took  away  the  box,  and  delivered  it  to  the  other  defendant, 
who  was  not  a  memoer  of  the  societv,  it  was  held  that  the  plaintiff  could 
not  maintain  trover  for  the  box.  iloUiday  v.  Camsell,  1  T.  B.  658.  So, 
where  one  tenant  in  common  of  a  whale  refused  to  deliver  a  moiety  of  it 
to  the  other,  and  cut  it  up  and  expressed  the  oil,  it  was  held  that  this  was 
no  conversion.  Fennings  v.  OrenviUe,  Ld,,  1  Taunt.  241.  But,  if  one 
tenant  in  common,  &c.,  destroys  the  thing  in  common,  trover  lies.  See 
Jacobs  V.  Seward,  supra.  Thus,  where  one  tenant  in  common  of  a  ship 
took  it  away  by  force  and  sent  and  sold  it  iji  the  West  Indies,  where  it 
was  lost  in  a  storm,  it  was  held  to  be  evidence  of  a  destruction  by  him. 
Barnardiston  v.  Chapman,  cited  4  East,  121 ;  B.  N.  P.  34.  So,  it  has 
been  said  that  the  sale  of  the  whole  of  a  chattel  by  one  tenant  in  common, 
without  authority  of  l^is  co-tenant  either  express  or  implied,  is,  with 
reepect  to  the  other,  a  wrongful  conversion  of  his  undivided  part.  Per 
Bayley,  J.,  Barton  v.  Williams,  6  B.  &  A.  403;  Heath  v.  Hubbard,  4 
l^t,  110,  126.  However,  it  is  now  set^ed  that  a  mere  sale  of  an  entire 
chattel  by  a  co-tenant,  so  as  not  wholly  to  deprive  the  plaintiff  of  his 
power  of  re-possession  is  not  a  conversion,  for  it  only  operates  upon  the 
undivided  share  of  the  vendee,  unless  it  be  a  sale  in  tiie  market  overt  so 
as  to  change  the  property  of  the  whole.  May  hew  v.  Herrkk,  7  C.  B.  229; 
Harper  v.  Qodsell,  L.  E.,  5  Q.  B.  422. 

Damages."]  In  actions  for  conversions,  the  general  rule  is,  that  the 
damages  ^ould  be  the  value  of  the  thing  converted.  Finch  v.  Blount,  7 
0.  &  r,  478.  A  bond  fide  sale  to  a  solvent  customer  is  evidence  of  value 
on  which  a  jury  are  bound  to  act.    France  v.  Gaudet^  L.  E.,  6  Q.  B.  199, 
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204.  Where  the  plaintiff's  negotiable  securities  had  been  wrongfollT 
deposited  by  A.  yAXh  the  defendant  and  had  been  sold  by  him,  the  plaintiff 
was  held  entitled  to  recover  the  proceeds  of  the  sale  and  4  per  cent, 
interest.  Simmons  y.  L,  Joint  Stock  Bank^  Little  y.  Id.,  (1891)  1  Ch. 
270.  Where  the  defendant  wrongfully  detained  from  the  plaintiff  a  bill 
for  1,600/.,  and  got  800/.  upon  it,  it  was  held  that  the  pMntiff  was  en- 
ticed to  the  full  amount  as  damans.  Alsager  y.  Close,  10  M.  &  W.  576. 
So,  where  the  defendant  did  not  giye  up  the  plaintiff's  goods,  on  demand, 
in  order  that  he  might  seize  and  sell  tnem  under  a  County  Court  judg- 
ment, which  he  did;  the  plaintiff  was  held  entitled  to  recover  the  full 
yalue  of  the  goods.  Edmondson  v.  NvUdll,  17  C.  B.,  N.  S.  280 ;  34  L.  J., 
C.  P.  102.  oo,  the  plaintiff  may  recover  the  full  value  although  he  has 
only  a  special  property  in  the  goods.  Swire  y.  Leach,  18  C.  B.,  N.  8.  479 ; 
34  li.  J.,  C.  r.  150.  But,  there  are  some  circumstances  which  may 
operate  in  mitigation  of  damages.  Where  an  unpaid  vendor  sold  goods, 
the  property  in  which  had  been  transferred  to  the  vendee,  it  was  held  that 
the  vendee  could  recover  only  the  difference  between  the  price  agreed  on 
and  the  value  of  the  goods.  Chinery  v.  Viall,  5  H.  &  N.  288 ;  29  L.  J., 
Ex.  180.  Where  the  pledgee  of  a  dock  warrant  had  converted  it  before 
the  day  fixed  for  the  payment  of  the  money  advanced,  it  was  held  that  the 
interest  of  the  defendant  in  the  pledge  must  be  taken  into  account  in 
measuring  the  damage  which  the  plaintiff  had  sustained.  Johnson  y. 
Stear,  15  C.  B.,  N.  S.  530;  33  L.  J.,  C.  P.  130;  Accord,,  Donald  v.  Suck- 
ling, L.  B.,  1  Q.  B.  585,  and  HalUday  v.  HclgaU,  L.  B.,  3  Ex.  299,  Ex.  Ch« 
The  damages  recoverable  from  a  stranger,  who  converted  the  goods, 
would,  however,  be  their  full  value.  Johnson  v.  Lancashire  &  Yorkshire 
My.  Co.,  3  C.  P.  D.  499.  See  also  Brierly  v.  Kendall,  Toms  v.  Wilson,  and 
Massey  v.  Sladen,  cited  ante,  p.  926. 

In  trover  for  a  guarantee  the  plaintiff  is  entitled  to  the  sum  recoverable 
on  it  by  him,  though  mutilated  by  the  defendant.  M^Leod  v.  M*Ohie,  2 
M.  &  Gir.  326.  Where  the  executor  of  A.  received  money  on  a  policy  on 
the  life  of  A.,  which  A.  had  conveyed  to  B.  in  Irust  for  creditors,  B.  may 
recover  the  money  from  the  executor,  in  trover  for  the  policy.  Watson  v. 
McLean,  E.  B.  &  E.  75.  In  trover  for  title  deeds,  the  jury  may  give  the 
full  value  of  the  estate  to  which  they  belong  by  way  of  damages,  although 
they  are  generally  reduced  to  40«.  on  the  aeeds  being  given  up.  Loose* 
more  v.  Radford,  9  M.  &  W.  657,  per  Alderson,  B.  Where  the  defendant, 
a  sheriff,  who  held  goods  taken  in  execution,  delivered  tiiem  to  the  plain- 
tiffs, assignees  of  a  bankrupt,  after  trover  brought  against  him  by  the 
plaintiffs,  and  the  plaintiffs  accepted  them  without  condition,  it  was  held 
that  they  could  not  recover  more  than  nominal  damages ;  at  all  events 
not  without  alleging  special  damag^e.  Moon  v.  Raphael,  2  N.  C.  310.  So 
where  the  goods  have  been  dealt  with  in  such  a  manner  as  is  equivalent 
to  a  return,  the  plaintiff  can  only  recover  the  actual  damage  he  has  sus- 
tained.   Hiort  V.  L.  &  N,  W.  By.  Co.,  4  Ex.  D.  188,  C.  A. 

In  trover  for  coals,  the  action  was  brought  to  try  the  right  to  the  mines, 
which  had  been  worked  by  the  defendant,  and  turned  on  the  effect  of  an 
old  conveyance;  Parke,  B.,  directed  the  jury  that  if  there  was  fraud  or 
negligence  in  the  defendant,  they  might  give  the  full  value  of  the  coal, 
wiuiout  deduction  of  expenses,  &c. ;  but  if  ne  acted  honestly,  in  the  belief 
that  he  was  entitled  to  the  mines,  the  proper  damages  would  be  the  value, 
as  if  the  coalfield  had  been  bought  by  the  defendant  from  the  plaintiff ; 
the  jury  thereupon  gave,  for  damages,  a  certain  sum  per  acre  on  the  latter 
estimate,  and  the  direction  was  acquiesced  in.  Wood  v.  Moretvood,  3  Q.  B. 
440,  n. ;  see  further  the  cases  cited  ante,  pp.  937,  938.  So  where  a  lease  has 
been  surrendered  by  the  tenant,  after  a  distress,  with  notice  to  the  land- 
lord A.  that  the  growing  crops  have  been  assigned  to  B.,  A.  is  entitled -as 
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against  B.,  to  the  rent  and  expenses  of  cultiyating  and  harvesting  the 
crops.     Clements  y.  Maithews,  11  Q.  B.  D.  808,  C.  A.     In  trover  for  a 
cargo,  improperly  sold  by  the  master  of  a  ship,  before  arrival  at  the  port 
of  destination,  the  jury  are  justified  in  giving  as  damages  the  cost  price 
and  amount  of  freight  paid ;  and  this,  it  seems,  is  the  least  that  ought  to 
be  given,  when  there  is  no  proof  ctmtrdf  by  the  defendants.    Ewhank  v. 
Nutting,  7  C.  B.  797.    Where  the  defendants  converted  a  vessel  before  she 
was  finished,  and  then  finished  her,  it  was  held  that  the  plaintiffs  were 
entitled  to  recover,  as  damages  in  trover,  the  value  of  the  vessel  at  the 
time  of  the  conversion,  but  not  her  value  at  a  subsequent  time,  nor,  as 
special  damage,  the  value  of  freight  which  the  plaintiffs  might  have  earned 
with  her,  if  ehe  had  been  completed  by  the  person  who  had  contracted  to 
build  the  same  for  the  plaintiffs,  and  delivered  to  them.    Bead  v.  Fair^ 
hanks,  13  C.  B.  692.    In  trover  by  trustee  of  a  bankrupt,  against  a  creditor 
of  the  bankrupt,  for  a  wrongful  seizure  and  sale  under  a  jfi.  fa,,  the  jury 
are  not  bound  to  give  the  value  of  the  goods  if  the  sale  was  bond  fide,  but 
may  give  the  amount  of  the  sale  only ;  for  the  goods  must  be  sold  at  all 
even£,  either  by  the  plaintiff  or  the  defendant.     Whitmore  v.  Black,  13 
M.  &  W.  507.    See  further  as  to  trover  by  the  trustees  of  a  bankrupt, 
post.  Part  m.,  sub  tit.  Action  by  trustees  of  bankrupt.    In  tryver  for  ^- 
tures  which  have  been,  severed  by  the  defendant,  their  value  only,  as  so 
severed,  is  recoverable.    McGregor  v.  ffigh,  21  L.  T.,  N.  8.  803,  Keating,  J. 
Special  damage  over  and  above  the  value  of  the  goods  is  recoverable 
in  this  action  if  laid  in  the  statement  of  claim;  Bodley  v.  Beynolds,  8 
a  B.  779 ;  Wood  v.  Bell,  5  E.  &  B.  772 ;  6  E.  &  B.  355 ;  25  L.  J.,  Q.  B. 
148,  321 ;  contra,  Balme  v.  Hutton,  9  Bing.  477 ;  Ex.  Ch.  per  cur, ;  when, 
however,  they  are  not  so  laid  they  are  not  recoverable.    Davis  v.  Oswell, 
7  C.  &  P.  804.     See  further  France  v.  Oaudet,  L.  E.,  6  Q.  B.  199,  205. 

By  3  &  4  Will.  4,  c.  42,  s.  29,  cited  ante,  p.  696,  the  iuiy  may,  in  this 
action,  give  damages  in  the  nature  of  interest,  over  and  above  the  value 
of  the  goods.     See  Phillips  v.  Homfray,  44  Ch.  D.  694,  cited  ante,  p.  597. 

Deferuie, 

By  Bules,  1883,  O.  xix.,  r.  17,  a  defendant  cannot  now  plead  a  general 
demal  of  the  allegations  in  the  statement  of  claim,  and  r.  15,  requires  him 
to  state  all  such  facts,  on  which  he  relies,  as  do  not  appear  therein,  and  if 
not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  Vide  ante, 
p.  301. 

The  defendant,  when  he  is  not  a  bailee  or  agent,  may  set  up  the  title  of 
a  third  person  though  he  does  not  claim  under  that  person.  Leake  v. 
Loveday,  4  M.  &  Gr.  972.  Or,  a  gift  from  the  plaintiff.  Bingham  v. 
Clements,  12  Q.  B.  260.  And  an  agent  may  set  up  a.  jus  tertii,  where  the 
bailment  has  been  determined  by  what  is  equivalent  to  an  eviction  by 
title  paramount.  The  plaintiff,  who  had  wron^ully  distrained  the  goocCs 
of  E.,  delivered  them  to  the  defendant,  an  auctioneer,  for  sale ;  B.  served 
a  notice  on  the  defendant  that  the  distress  was  void,  and  required  him  to 
retain  the  proceeds  of  the  sale  on  his  (B.*s)  behalf ;  it  was  held  that  the 
defendant  was  justified  in  retaining  the  proceeds.  Biddle  v.  Bond,  6  B.  & 
S.  225 ;  34  L.  J.,  Q.  B.  137.  And  see  Leake  v.  Loveday,  supra ;  Thome 
Y,  Tilbury,  3  H.  &  N.  534 ;  27  L.  J.,  Ex.  407.  A  bailee  cannot,  however, 
set  up  the  title  of  another,  M.,  unless  he  defends  upon  M.*s  right  and 
title  and  by  his  authority.  Bogers  v.  Lambert,  24  Q.  B.  D.  573 ;  S.  C, 
60  L.  J.,  Q.  B.  D.  187,  C.  A.  So  M.*s  title  cannot  be  set  up  where  M. 
has  abandoned  his  right.  Betteley  v.  Beed,  4  Q.  B.  511.  ^d  where  a 
bailee  accepts  the  bailment,  with  notice  of  an  adverse  claim,  he  cannot 
afterwards  set  up  the  existence  of  that  claim,  as  against  his  bailor.    Fx 
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pU.  DavieSy  19  Gh.  D.  86,  C.  A.  In  trover  by  the  tmstee  of  a  bankrupt 
to  recover  the  value  of  property  assigned  to  the  defendant  by  way  of 
fraudulent  preference,  the  defendant  cannot  set  up  the  title  of  the  trustee 
under  a  prior  bankruptcy,  that  trustee  not  having  in  any  way  interfered 
with  the  property  or  asserted  his  title  to  it.  Morgan  v.  Knight^  15  0.  B., 
N.  S.  669 ;  33  L.  J.,  0.  P.  168.  See,  also,  cases  collected  in  judgment  in 
this  case.  See  also  Nicholson  v.  Cooper,  3  H.  &  N.  384 ;  27  L.  J..  Ex.  393. 
So  a  mere  wrongdoer  cannot  set  up  &jus  tertii,  Jeffries  v.  Ot  W,  By.  Co., 
6  E.  &  B.  802 ;  25  L.  J.,  a  B.  107. 

If  the  defendant  deny  the  plaintiff^s  right  to  possession  of  the  goods, 
and  it  be  found  that  some  of  the  goods  belonged  to  the  plaintiff,  and  some 
to  the  defendant,  the  issue  is  divisible,  and  the  verdict  should  be  entered 
distributively.  Williams  v.  Ot.  W.  My.  Co.,  8  M.  &  W.  856 ;  Freshney  v. 
WeUs,  26L.  J.,Ex.  228. 

It  seems  that  the  fact  that  the  plaintiff's  case  is  founded  on  an  unpro- 
secuted  felony  affords  no  defence.  WelU  v.  Abrahams,  L.  B.,  7  Q.  B. 
554.    See  further  hereon  other  cases  cited  ante,  p.  957. 

Evidence  of  general  Ixen."]  A  lien  on  the  goods,  either  general  or  par- 
ticular (t.  e.,  in  respect  of  a  general  balance  or  of  the  pi^cular  goods), 
and  a  n^ht  to  the  possession  of  them,  until  the  claim  is  satisfied,  is  a 
defence  in  this  action.     It  must  be  nleaded  specially.     Vide  ante,  p.  975. 

A  general  lien  may  be  proved,  either  by  evidence  of  an  express  agree- 
ment, or  of  the  mode  of  dealing  between  the  narties,  or  of  the  general 
usage  of  other  persons  engaged  m  the  same  employment,  of  such  notoriety 
as  ui&t  it  may  fairly  be  presumed  to  be  known  to  the  owner  of  the  goods. 
Bushforth  v.  Hadfield,  7  East,  228 ;  Green  V.  Farmer,  4  Burr.  2220 ; 
Cumpston  V.  Haigh,  2  N.  0.  449 ;  Plaice  v.  AUcock,  4  F.  &  F.  1074.  To 
establish  a  general  lien  by  evidence  of  the  general  usage,  the  instances 
ought  to  be  ancient,  numerous,  and  important  Bushforth  v.  Hctdfield,  6 
East,  526.  Where  a  number  of  tradesmen  come  to  an  agreement  not  to 
receive  the  goods  of  any  person,  who  will  not  consent  that  the  goods  shall 
be  retained  for  a  ^neial  balance,  and  a  party,  having  notice  of  such 
agreement,  sends  his  goods,  without  objection,  he  will  be  bound  by  it. 
Kirkman  v.  Shawcross,  6  T.  B.  14.  So,  if  a  carrier  give  notice  that  all 
goods  shall  be  considered  subject  to  a  lien,  not  only  for  the  freight  of  tiie 
particular  goods,  but  also  for  any  general  balance  due  from  the  respective 
owners,  as  between  the  real  owner  of  the  goods  and  the  carrier,  this  may 
be  a  binding  bargain.  But,  in  such  a  case  the  carrier  has  not,  as  against 
the  real  owner,  any  lien  for  the  balance  due  to  him  from  the  pcSty  to 
whom  the  goods  are  addressed,  being  the  mere  factor  of  the  owner.  Per 
Bayley,  J.,  Wright  v.  Snell,  5  B.  &  A.  353.    In  order  that  a  risht  of 

gBneral  lien  may  attach  to  goods,  a  new  act  must  be  done,  viz.,  the  de- 
very  of  goods  W  the  sanu  party  to  the  carrier.  Wiltshire  Iron  Co.  v. 
Gt.  W.  By.  Co.,  L.  B.,  6  Q.  B.  776,  777,  Ex.  Ch.  A  contract  to  carry  a 
given  number  of  articles  at  a  lump  sum,  and  any  further  number  of 
articles,  if  any,  at  so  much  each,  is  divisible,  and  the  lien  for  the  excess 
does  not  attach  to  the  whole.  Prenty  v.  Midland  Gt.  W.  By.  Co.,  14 
W.  B.  314 ;  Ir.  Ex.  1866.  A  usage  for  carriers  to  retain  goods,  as  a  lien 
for  a  general  balance  of  accounts  between  them  and  their  consignees, 
oannot  affect  the  right  of  the  consignor  to  stop  the  goods  in  transitu,  vide 
post,  p.  982.  Oppenheim  v.  Bussell,  3  B.  &  P.  42.  So,  also  a  carrier, 
who,  DV  the  usage  of  a  particular  trade,  is  to  be  paid  for  the  carriage  of 
goods  by  the  consignor,  has  no  right  to  retain  them,  against  the  con- 
signee, for  a  genenu  balance  due  to  him,  for  the  carriage  of  other  goods 
of  the  aame  sort  sent  by  the  consignor.    BuUer  v.  Woolcott,  2  N.  B.  64. 
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The  lien  of  wharfingers  for  their  general  balance  has  been  proved  so  often 
that  it  is  to  be  considered  a  settled  point ;  per  Ld.  Kenyon,  Naylor  y. 
Mangles,  1  Esp.  110;  Spears  y.  HarUy,  3  Esp.  81.  So,  of  calico  printers. 
WMon  y.  Qoutd,  Id,  268.  So,  the  lien  of  a  banker  for  his  general  balance 
upon  the  securities  of  his  customers  in  his  hands.  Jourdaine  y.  Lefevre, 
1  Esp.  66 ;  Boiland  y.  By  grave.  By.  &  M.  271 ;  Bra/ndao  y.  Barnett,  3 
0.  B.  519,  D.  P. ;  Misa  y.  Currie,  1  Ap.  Oa.  554,  D.  P.  It  seems  that  the 
term  '* securities"  includes  bills  of  excnange,  promissory  notes,  exchequer 
bills,  coupons  and  bonds  of  foreign  goyemments,  &c.,  but  not  title  deeds. 
See  Wyl^  y.  Radford,  33  L.  J.,  Ch.  51,  53.  The  lien  does  not  extend  to 
securities  contained  in  boxes  which  haye  been  deposited  with  the  banker 
for  safe  custody  only,  and  to  which  he  has  not  access.  Lteet  y.  Martin, 
L.  B.,  17  Eq.  224.  And  the  circumstances  of  the  deposit  of  the  securities 
may  preyent  the  lien  from  arising.  Brandao  y.  BarneU,  supra.  See  also 
Bock  J.  Chrrissen,  2  D.  F.  &  J.  434;  29  L.  J.,  Oh.  673.  A  printer  employed 
to  print  certain  numbers,  not  consecutiye,  of  an  entire  work,  has  a  Hen 
upon  the  copies  not  deliyered,  for  his  general  balance  for  the  whole  of 
those  numbers.  Blake  y.  Nicholson,  3  M.  &  S.  167.  With  regard  to 
dyers,  a  lien  for  their  general  balance  has  been  recognised  in  seyersQ  cases. 
Savill  y.  Barchard,  4  Esp.  53 ;  Humphreys  y.  Partridge,  Gloucester  Sum. 
Afls.  1803,  cor,  Lawrence,  J.,  cited  Montagu's  Law  of  Lien,  30,  n.;  Anon,, 
cited  8  Taunt.  499,  509,  per  Gibbs,  0.  J.  See  also  5  Taunt.  60.  But  in 
other  cases,  in  which  such  a  lien  was  claimed,  the  eyidence  was  held 
insufficient  to  establish  it.  Chreen  y.  Farmer,  4  Burr.  2214 ;  Close  y. 
Waterhouse,  6  East,  523,  n.  See  the  old  cases  collected  in  Montagu's 
Law  of  Lien,  28,  29.  Li  Plaice  y.  Allco(^,  ante,  p.  976,  a  lien  was  proyed 
in  the  Nottingham  bleaching  trade.  So  in  Bristol,  in  the  case  oi  wine 
merchants,  who  are  warehousemen,  or  bonded  cellar  keepers.  Ex  pte, 
Ludlow,  W.  N.  1879,  p.  65,  Bky.  Solicitors  haye  a  lien  for  their  general 
balance  on  papers  of  tneir  clients,  which  come  to  their  hands  in  the  course 
of  their  business ;  Stevenson  y.  Blakelock,  1  M.  &  S.  535;  but  the  lien  does 
not  extend  to  a  debt  due  from  the  client  to  the  solicitor  otherwise  than 
under  his  retainer.  In  re  OaUard,  31  Gh.  D.  296,  0.  A.  Lisuranoc 
brokers  haye  a  lien  for  their  general  balance  eyen  against  agents,  if  they 
do  not  disclose  tiieir  principals.  Mann  y.  Forrester,  4  Camp.  60.  See 
further  Fisher  y.  Smith,  4  Ap.  Oa.  1,  D.  P.,  cited  post,  p.  979.  But  not 
where  they  haye  notice  that  the  party  who  employs  them  is  merely  an 
agent.  Maanss  y.  Henderson,  1  East,  335;  Ma^pona  y.  Mildred,  9  Q.  B.  D. 
630,  0.  A. ;  8  Ap.  Oa.  874,  D.  P.  Factors  haye  a  general  lien;  Kruger  y, 
Wilcox,  Ambler,  252 ;  eyen  although  the  raincipal  fixes  the  price,  and 
they  sell  in  his  name ;  Stevens  y.  Biller,  25  Oh.  D.  31,  0.  A. ;  but  the  lien 
extends  only  upon  goods  which  come  to  their  hands  as  factors.  Dixon  y. 
Stansfidd,  10  Cf.  B.  399.  So  packers,  who  are  in  the  nature  of  factors, 
haye  a  general  lien.  Qreen  y.  Farmer,  4  Burr.  2222 ;  SaviU  y.  Barchard, 
4  Esp.  55 ;  accord.  Ex  pte.  Shubrook,  2  Oh.  D.  489.  The  lien  of  factors  or 
agents  is  now  regulated  by  the  Factors  Act,  1889  (52  &  53  Yict.  c.  45). 
See  ante,  pp.  953  et  seq,,  and  1  Smith's  L.  0.  9th  ed.  815  et  seq. 

An  innkeeper,  or  keeper  of  a  house  proyidLng  general  accommodation 
for  wayfarers,  whateyer  may  be  its  name,  has  a  general  lien  on  the  goods 
of  his  guests.  T?iompson  y.  Lacy,  3  B.  &  A.  283 ;  Mulliner  y.  Florence, 
3  Q.  B.  D.  484,  0.  A.  But,  an  innkeeper  cannot  detain  the  person  of  his 
euest,  or  take  off  the  guest's  clothes,  in  order  to  secure  the  payment  of  his 
bill.  SunMfy.  AJford,  3  M.  &  W.  248.  An  innkeeper's  lien  extends  to 
goods  brought  to  his  inn  by  a  guest,  though  they  belong  to  a  third  party, 
proyided  they  are  such  as  a  person  might  ordinarily  be  expected  to  trayel 
with.    Snead  y.  Watkins,  1  0.  B.,  N.  S.  267 ;  26  L.  J.,  0.  P.  57 ;  Turrill  y. 

VOL.  n.  ■ 
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Crawley,  13  a  B.  197 ;  Thre/aU  v.  Bortoiek,  L.  B.,  7  Q.  B.  711 ;  L.  E.. 
10  Q.  D,  210,  Ex.  Ch.  It  seems  that  the  innkeeper  has  a  lien  on  whatever 
goods  he  would  be  liable  to  answer  for,  in  the  case  of  loss.  S.  C.  per  cur. 
where  S.  and  his  wife,  L.,  stayed  together  at  an  hotel,  credit  being  given 
to  S.,  the  lien  was  beld  to  attach  to  luggage  which  was  L.'s  separate  pro- 
perty. Gordon  v.  SUher,  25  Q.  B.  D.  491.  It  extends  even  to  goods 
jbaudulently  obtained  from  the  plaintiff,  a  third  party,  by  the  guest 
Mfdliner  v.  Florence,  ante,  p.  977.  B.  lent  a  pianoforte  to  a  professional 
artist  whilst  staying  as  a  guest  at  an  inn,  the  innkeeper  well  knowing  that 
the  pianoforte  was  the  pro^rty  of  B. :  held,  that  the  innkeeper  had  no  lien 
on  the  pianoforte  for  the  bill  due  from  the  guest.  Broadwood  v.  Qranara, 
10  Excn.  417.  If  the  innkeeper  sold  the  goods  he  lost  his  lien,  and  the 
owner  might  have  recovered  the  full  value.  Muiliner  v.  Florence,  supra. 
Now,  however,  by  the  Innkeepers  Act,  1878  f41  &  42  Yict.  c.  38),  an 
innkeeper  may  after  the  lapse  of  6  weeks  sell  the  goods  and  thereout 
satisfy  nis  lien,  and  hand  over  the  overplus  to  the  owner  of  tiie  goods ; 
provided  that  at  least  one  month  before  such  sale  an  advertisement  be 
inserted  in  a  London  and  a  country  newspaper  circulating  in  the  district 
where  the  goods  were  left,  containmg  a  notice  of  the  intended  sale,  with 
a  description  of  the  goods,  and  tiie  name  of  the  owner.  As  to  the  lien  of 
an  innkeeper  on  the  norses  of  his  guest,  see  MuUiner  v.  Florence,  supra ; 
Smith  V.  Dearlove,  and  Allen  v.  Smith,  joost,  p.  979. 

*'  Where  a  general  usage  has  been  judicially  ascertained  and  established^ 
as  in  the  case  of  the  banker's  lien  above  mentioned,  it  becomes  part  of  iJie 
law  merchant,  and  is  judicially  noticed  by  the  courts."  Brandao  v.  Bamett, 
3  C.  B.  619,  530,  D.  P.     See  further,  ante,  p.  84. 

The  Engli^  consignee  of  a  West  India  plantation  has  a  lien  on  tho 
plantation  in  respect  of  the  balance  due  to  him  from  the  proprietor. 
Chambere  v.  Davidson,  L.  E.,  1  P.  G.  296,  305. 

The  Eailway  Glauses  Gonsolidation  Act,  1845,  s.  97,  which  gives  those 
railway  companies  to  which  the  Act  applies  a  general  power  of  sale  over 
the  property  of  a  customer,  in  their  possession,  for  arrears  of  tolls  for  the 
use  of  their  line  by  the  running  by  him  of  his  own  waegons,  &c.,  thereon, 
does  not  apply  to  sums  due  for  the  carriage  of  goods  oy  the  company  aft 
carriers.  WaUis  v.  L.  A  S,  W,  By,  Co.,  L.  E.,  5  Ex.  62 ;  accord.  Brown 
T.  Qt.  W.  Ry.  Co.,  9  Q.  B.  D.  744,  G.  A.,  decided  on  sect.  95.  See  further 
on  sect.  97,  N.  Central  Waggon  Co.  v.  Manchester,  dkc.  By,  Co.,  35  Ch.  D. 
191,  G.  A. ;  13  Ap.  Ga.  554,  D.  P.  A  demand  by  the  company  of  the  sum 
due  for  tolls  is  necessary  before  selling  under  that  section.  Fidd  v.  New- 
part.  &c.  By.  Co.,  3  H.  &  N.  409;  27  L.  J.,  Ex.  396. 

The  solicitor  to  an  official  liquidator  of  a  company  being  wound  np,  has 
no  lien  for  his  costs  on  the  file  of  proceedings  in  the  winding  up  and  the 
documents  relating  thereto.  Expte.  Ptdbrook,  L.  E.,  4  Gh.  627.  And  by 
Bky.  E.  1886,  r.  349,  '*no  person  shall,  as  against  the  official  receiver  or 
trustee,  be  entitled  to  withhold  possession  of  the  books  of  accounts  belong- 
ing to  the  debtor,  or  to  set  up  any  lien  thereon." 

Evidence  of  a  particular  lien,^  In  general,  where  a  person  bestows  his 
labour  on  a  particular  chattel,  delivered  to  him  in  the  course  of  his  busi- 
ness, he  has  a  lien  upon  such  chattel  for  the  amount  of  his  charge.  tie% 
Bleaden  v.  Hancock,  4  0.  &  P.  152  ;  Steadman  v.  Hockley,  15  M.  &  W.  553. 
Thus,  a  miller  has  a  lien  on  the  com  ground  by  him ;  Ex  pie.  Ockmden,  1 
Atk.  235 ;  Chase  v.  Westmore,  5  M.  &  S.  180 ;  a  shipwright  on  a  ship  for 
repairs;  Franklin  v.  Hoeier,  4  B.  &  A.  341;  Expte.  WiWmghby,  16  Gh.D. 
604 ;  a  tailor  on  the  doth  delivered  to  and  made  up  by  lum.  Hussey  v. 
Christie,  9  East,  433 ;   Blake  y.  Nichohon,  3  M.  &  S.  169.     Insurance 
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IvrokerB  haye  a  particular  lien  for  premiums  on  policies,  effected  by  them, 
even  against  agents,  who  disclose  their  principals.  FUher  y.  Smith,  4 
Ap.  Ca.  1,  D.  P.  As  to  lien  on  goods  sayed  from  a  wrecked  ship  for  ex- . 
penses  incurred  by  her  master's  orders,  see  Hingiton  y.  Wendt^  1  Q.  B.  D«> 
367.  But,  the  lien  only  arises  as  against  one  who  authorized  the  work, 
&c.,  to  be  done.  HoUia  y.  Claridge,  4  Taunt.  807 ;  and  see  CasteUain  y. 
Thompson,  13  0.  B.,  N.  S.  105 ;  32  L.  J.,  0.  P.  79. 

A  master  of  a  yessel  has  a  lien  upon  the  luggage  of  his  passengers  for 
passage  money.     WoI/y,  Summers,  2  Camp.  631.    Where  the  ^ods  are 
deliyered  in  separate  quantities  at  different  times,  yet  if  the  worK  be  done 
xmder  one  entire  agreement,  the  right  of  lien  for  tne  work  expended  upon 
the  whole  attaches  upon  ey^  part.     Chase  y.  Wesimore^  5  li.  &  S.  180. 
But,  not  where  there  are  distinct  contracts.    Marks  y.  Lahee,  3  N.  G.  408. > 
A  liyery- stable  keeper  has  not  a  lien  upon  the  horses  in  his  stable  for 
their  keep  or  medicme  without  an  express  agreement.    Yorke  y.  Orenaxighy 
2  Ld.  Baym.  866;  Orchard  y.  Jtackatraw,  9  0.  B.  698;  19  L.  J.,  0.  P. 
303 ;  Judscn  y.  Etheridge,  1  0.  &  M.  743 ;  though  it  is  otherwise  of  an 
innkeeper,  unless  he  receiyes  them  as  a  liyery-stable  keeper  only.    Smith 
V.  Dearlove,  6  0.  B.  132.    In  Allen  y.  SmUh,  12  0.  B.,  N.  S.  638 ;  31  L.  J., 
0.  P.  306,  two  racehorses  were  brought  by  tiieir  trainer  to  the  defendant's 
ixm,  and  kept  there  for  more  than  six  months ;  the  horses  were  taken  out 
to  train  on  the  Downs,  and  were  sometimes  absent  for  days  at  races  at 
which  they  ran ;  the  defendant  stated  that  he  neyer  took  in  horses  to  stand 
at  liyery;  it  was  held,  that  it  must  be  presumed  that  the  horses  had 
remained  in  the  hands  of  the  defendant  as  those  of  a  guest,  and  that  he 
was  entitled  to  a  lien  on  them  for  their  keep ;  and  see  Johnson  y.  HiU,  3 
Stark.  172.    See  further  as  to  lien  of  innkeeper,  Mtdliner  y.  Fhrenccy  and 
other  cases  cited  ante,  p.  978.    A  trainer  has  a  lien  for  his  charge  in 
keeping  and  training  a  norse.    Btvan  y.  Waters,  M.  &  M.  236.    But,  not 
if  tne  usage  be  that  the  horse  should  be  so  for  under  the  control  of  the 
owner,  as  to  be  put  under  the  charge  of  his  seryants,  from  time  to  time, 
during  the  training ;  for  this  shows  that  a  continued  possession  by  the 
trainer  is  not  contemplated.    Forth  y.  Simpson,  13  Q.  B.  680.    The  owner 
of  a  stallion  has  a  Hen  on  a  mare  sent  to  be  coyered  by  the  stallion. 
Scarfs  y.  Morgan,  4  M.  &  W.  270.    There  is  no  lien  for  tne  expense  or 
labour  incurred  by  a  party  in  the  exercise  of  his  right  of  detention ;  thus 
a  shipwright  cannot  charge  or  detain  for  the  use  of  his  dock  after  the 
repairs  are  done,  eyen  though  he  has  giyen  notice  of  his  intention  to  do 
80  after  a  certain  day.    British  Empire  Co,  y.  Somes,  8  H.  L.  0.  338.    It 
seems  that  printers  haye  no  lien  on  stereotype  plates  from  which  they 
haye  printed.    Bleaden  y.  Hancock,  4  0.  &  P.  152. 

The  yendor  of  goods  not  sold  upon  credit,  has  a  lien  for  the  price.  This 
lien  IS  not  lost  so  long  as  he  keeps  possession  of  the  goods  as  yendor  only^ 
eyen  though  he  has  parted  with  a  documest  transrerring  a  title  to  the 
goods.  Imperial  Bank  y.  L.  &  S.  Katherine's  Docks  Co,,  5  Oh.  D.  196. 
But  the  document  may  in  terms,  or  by  usage,  preclude  the  lien.  Merchant 
Banking  Co,  of  London  y.  Fhcenix  Bessemer  Steel  Co,,  Id,  205.  The  con- 
tract may  be  apportionable,  so  that  the  lien  attaches  only  to  the  portion 
not  paid  for.  8.  C.  And  where  the  purchaser  of  goods,  to  be  paid  for  on 
deliyery,  obtains  possession  of  them  by  giying  a  cheque  for  which  he  has 
made  no  reasonable  proyision,  the  seller  has  still  a  right  to  the  possession, 
and  may  maintain  troyer  for  them.    Hawse  y.  Crowe,  By.  &  M.  414. 

The  mere  demand  of  an  excessiye  sum  by  a  creditor,  holding  a  lien, 
does  not  dispense  with  a  tender  from  the  debtor  of  the  sum  really  due ; 
bat  if  the  demand  of  the  larger  sum  is  so  made  that  it  amounts  to  an 
announcement  that  it  is  useUss  to  tender  any  smaller  sum,  this  dispenses 
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with  any  tender,  even  if  it  appear  that  the  debtor  was  unwilling  to  tender 
the  amount  already  due.  Scarf e  y.  Moraan,  ante,  p.  979 ;  The  Nortoay^ 
B.  &  L.  404.  It  IB  no  answer  to  a  special  lien,  that  uie  plaantifi  hasaset- 
off  to  a  larger  amount  against  the  defendant,  unless  there  is  an  agreement 
to  deduct  one  debt  from  the  other.  Pinnock  y.  Harrison,  3  M.  &  W.  532. 
See  Clarke  y.  FeU,  4  B.  ft  Ad.  404;  Wegueiin  y.  Cellier,  L.  B.,  6  H.  L. 
286. 

Evidence  of  lien. — Cases  in  which  a  lien  does  not  arise,"]  It  was  fonnerly 
thought  that  a  lien  does  not  arise  where  there  is  an  express  contract 
between  the  parties  relatiye  to  the  price,  &o.,  but  only  in  cases  of  implied 
contract ;  but  it  is  now  settled  that  a  special  agreement  does  not  of  itself 
destroy  the  right  to  detain,  unless  it  contains  some  term  inconsistent  with 
that  right.  Tnus,  where  com  is  deliyored  to  a  miller  to  be  ground  at  a 
certain  stipulated  sum,  per  load,  the  miller  has  a  lien  for  that  sum.  Cham 
y.  Wetimorey  5  M.  &  S.  180.  But,  where  *'  a  mercantile  relation,  which 
might  inyolye  a  lien,  is  created  by  a  written  contract,  and  security  giyen 
for  the  result  of  the  dealings  in  uiat  relation,  the  express  stipulation  and 
agreement  of  the  parties  for  security,  exclude  lien  and  limit  their  rights, 
by  tiie  extent  of  tne  express  contract  that  they  haye  made."  Chamhars  y. 
Davidson,  L.  E.,  1  P.  C.  296,  305 ;  Wylds  y.  Bad/ord,  33  L.  J.,  Ch,  51 ; 
Strathmorey  Earl  o/y.  Vane,  33  Ch.  D.  586.  This  principle  does  not  how- 
eyer  appear  to  haye  been  foUowed  in  Angtu  y.  Mctjachlany  23  Ch.  D.  330. 
Ajb  to  how  far  a  Hen  is  affected  by  the  special  proyisions  of  an  Act  of 
Parliament,  see  Dresser  y.  Bosanquet,  4  B.  &  S.  460,  486;  32  L.  J.,  Q.  B. 
57,  374.  In  Kirchner  y.  Venus,  12  Moo.  P.  0.  361,  the  shipper  of  goods 
received  bills  of  lading  by  which  they  were  made  deliyerable  **  to  order  or 
assigns,  he  or  they  paying  freight  for  the  goods  here,  as  per  margin " ; 
the  mar^pn  of  the  Dills  of  lading  contained  the  memorandum, — "  Freight 
payable  m  liyerpool  to  M.  one  month  after  sailing,  ship  lost  or  not  lost "; 
the  shippers  became  bankrupt,  so  that  the  payment  was  not  made  at 
liyerpool ;  it  was  held,  that  tne  sum  to  be  paid  was  not  freight,  and  that 
the  shipowner  (who  was  not  M.),  had  no  lien  tiierefore  as  against  the 
indorsees  of  the  bills  of  lading.  See  also  Tamvaco  y.  Simpson,  19  C.  B., 
N.  S.  453 ;  34  L.  J.,  C.  P.  268;  L.  R.,  1  0.  P.  363,  Ex.  Ch.  If  by  the 
agreement  the  purchaser  of  goods  is  entitled  to  haye  the  goods  imme- 
diately, and  the  parent  in  respect  of  them  is  to  take  place  at  a  future 
time,  that  is  inconsistent  with  uie  right  to  retain  till  payment,  and  the 
seller  will  haye  no  lien  for  the  price.  Orawshay  y.  Homfray,  4  B.  &  A. 
52.  Where  wharfage  due  upon  goods  is,  by  the  course  of  trade,  payable 
at  Christmas,  whether  the  goods  are  in  the  meantime  remoyed  or  not, 
there  arises  no  lien  on  the  goods  for  the  wharfaffe,  as  against  one  who  has 
purchased  them  from  the  importer,  and  receiyed  a  deliyery  order.  Ihid. 
See  Fisher  v.  Smith,  4  Ap.  Ca.  1,  D.  P. 

In  the  case  of  goods  received  in  railway  waggons  there  is  nothinf 
analogous  to  demurrage,  although  accepted  under  a  deliyery  order  which 
professes  to  make  it  payable.  Ot.  E,  By,  Co,  y.  Jacoh^  4  W.  N.  240,  M.  T. 
1869,  C.  P. 

In  general  a  lien  cannot  arise  at  law  unless  the  party  claiming  it  has 
possession  of  the  goods.  Kinloch  y.  Craig,  3  T.  R.  119,  783;  Taylor  y, 
Bobivson,  8  Taunt.  648.  This  is  not,  howeyer,  necessair,  in  oider  to 
establish  an  equitable  lien  or  charge  on  the  property.  See  Story,  Eq. 
Jurisp.,  post,  p.  981,  and  Lutscher  y.  Comptoir  aEscompie  de  Paris,  1 
Q.  B.  D.  709.  Where  a  party  obtains  the  possession  of  goods  by  mis- 
representation, he  cannot  daim  a  lien  upon  tnem,  though,  had  they  come 
rightfully  to  his  hands,  he  might  haye  been  entitled  to  retain  them: 
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Madden  y.  Kempster,  1  Camp.  12;  Lempriere  v.  Pasley,  2  T.  E.  485. 
Goods  may  be  ifuided  so  as  to  presenre  the  lien  of  the  shipowner ;  see 
25  &  26  Yict  c.  63,  ss.  67  et  »eq,,  cited  ante,  p.  454.  The  vendor  of  an 
estate  had  at  law  no  lien  on  the  title-deeds  after  conveyance  executed, 
though  the  purchase-money  is  unpaid.  Chode  v.  Bttrion,  1  Exch.  189. 
He  luLS,  however,  an  equitable  lien,  or  charge  upon  the  estate.  Mackretk 
V.  Symmom^  15  Ves.  329;  1  White  &  Tudor  L.  Oases;  see  Story,  Eq. 
Jurisp.  §§  1217  et  seq.  In  order  to  establish  a  lien,  it  must  appear  that 
the  work,  &c.,  in  respect  of  which  it  is  claimed,  was  done  at  tne  request 
of  the  owner  of  the  goods  detained.  Hiscox  v.  Greenwood,  4  Esp.  174 ; 
Hollie  V.  Claridge,  4  Taunt.  807.  See  also  Castellain  v.  Thompeon,  ante, 
p.  979. 

Evidence  of  lien — when  waived,']  A  party  entitled  to  a  lien  may  waive 
it,  by  not  insisting  upon  it,  when  the  goods  are  demanded  from  him ;  as 
when,  instead  of  relymg  on  a  lien,  he  claims  them  as  his  own ;  Boardman 
V.  8iU,  1  Camp.  410,  n. ;  or  clauns  to  hold  them  for  a  debt  due  from  a 
third  party;  Dirks  v.  Richards,  4  M.  &  Or.  574 ;  or  where  the  defendant, 
having  a  Hen  for  freight,  refused  to  deliver  the  goods  on  the  ground  that 
he  had  signed  a  bill  of  hiding  for  delivery  to  a  third  person ;  Tho,np6on  v. 
Trail,  6  B.  &  C.  36 ;  or,  where  the  defendant,  having  a  particular  lien, 
refuses  to  deliver  up  the  goods  unless  an  old  balance  is  paid ;  in  which 
case  an  actual  tender  of  the  mon^  covered  by  the  particular  lien  is  not 
necessary.  Jones  v.  TarUlton,  9  M.  &  W.  675 ;  see  Weeks  v.  Goods,  6  0.  B., 
N.  8.  367,  and  arde,  pp.  979,  980.  So,  if  tiie  defendant  claim  to  hold  for 
two  distinct  causes  of  lien,  of  which  only  one  is  good,  and  conduct  himself 
so  that  it  may  be  inferred  that  a  tender  of  the  lawful  amount  would  be 
useless,  he  thereby  dispenses  with  such  a  tender.  Kerford  v.  Mondd,  28 
L.  J.,  Ex.  303.  so,  he  may  waive  it,  by  parting  with  iLe  possession ;  as, 
where  the  goods  are  taken  in  execution  at  his  own  suit.  Jacobs  v.  Latour, 
5  Bing.  130.  Where  a  coachmaker  repaired  a  carriage  and  allowed  the 
owner  to  take  it  away,  it  was  ruled  that  he  could  not  retain  it  for  past 
repairs  when  again  brought  to  him.  Hartley  v.  Hitchcock,  1  Stark.  408 ; 
Jones  V.  Fearle,  Str.  556.  And,  where  the  party  entitled  to  a  lien  wrong- 
fully parts  with  the  goods,  the  owner  may  recover  them  from  the  holder 
without  tendering  wnat  is  due  on  the  lien ;  for  a  party  is  only  obliged  to 
make  a  tender  where  it  is  necessary  to  give  him  the  right  to  the  possession 
of  the  goods.  Scott  v.  Newinyton,  1  M.  &  Bob.  252 ;  Jones  v.  Cliff,  1  Cr. 
A  M.  540 ;  MvUiner  v.  Florence,  3  Q.  B.  D.  484,  0.  A.  Where  a  beulee  of 
goods  who  had  a  lien  delivered  them  to  a  carrier  on  account  of  the  bailor, 
and  afterwards  stopped  the  ^oods  in  transitu  and  got  possession  of  them 
again,  it  was  held  that  the  hen  did  not  revive.  Swelt  v.  Fym,  1  East,  4. 
But,  the  lien  of  an  insurance  broker  (who  has  a  general  lien)  revives  on 
repossession  of  the  poHcy.  Whitehead  v.  Vaughan,  Gooke,  Bank.  Law, 
8tn  ed.,  547;  Levy  v.  Barnard,  8  Taunt.  149.  And,  where  horses,  oh 
which  a  livery-stable  keeper  had  by  agreement  a  lien,  were  fraudulently 
taken  out  of  his  possession  by  the  owner,  it  was  ruled  that,  the  stable- 
keeper  having  without  force  retaken  the  horses,  his  Hen  revived.  Wallace 
T.  Woodffate,  By.  &  M.  193.  Where  the  owner  of  a  ship,  having  a  lien  on 
■the  goods  until  the  delivery  of  good  and  approved  biUs  for  the  freight, 
took  a  bill  of  exchan^  in  payment,  and  afterwards  negotiated  it,  it  was 
held  that  such  negotiation  amounted  to  an  approval  of  the  bill  by  him, 
and  that  his  lien  on  the  goods  was  waived,  fforncastle  v.  Farran,  3 
B.  &  A.  497 ;  Stevenson  v.  Blakelock,  1  M.  &  S.  535.  Where  the  seller  of 
goods  recovered  a  verdict  for  goods  bargained  and  sold,  it  was  ruled  by 
Ld.  Ellenborough  that  he  had  not  thereby  waived  his  lien,  though  it 
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might  baye  been  otherwiBe  had  he  reoovered  a  verdict  for  goods  sold  and 
delivered.  HouldUch  y.  Deaangee,  2  Stark.  337.  A  lien  is  not  destroyed 
thongh  the  demand,  in  respect  of  which  it  aziaes,  is  barred  by  the  Statute 
of  Limitations.  8pear$  y.  Harily^  3  Esp.  81.  As  to  when  tne  master  of 
a  ship  can  unload  the  cargo  from  his  ship  without  losing  his  lien  for 
freight,  vide  ante,  p.  454. 

Stoppage  in  transitu.]  In  trover  it  frequently  happens  that  the  defence 
■arises  out  of  the  right  of  a  vendor  of  ffoods  to  stop  them,  in  (rofuihi,  upon 
the  insolvency  of  the  vendee.  Whether  stopimge  in  tranaUu  is  only  a  re- 
vesting of  the  j90MeMtofi,  or  a  rescinding  of  the  contract,  and  a  revesting 
of  the  property,  has  not  been  exprrady  decided.  Clay  v.  Harrison,  10 
B.  ft  C.  106 ;  WentiDorth  v.  OuthwaiU,  10  M.  ft  W.  436.  It  seems  to  be 
tbe  better  opinion  that  the  right  is  of  the  nature  of  an  equitable  lien. 
See  2  Kent,  Comm.,  Lect.  39,  pp.  541-2 ;  Hodgeon  v.  Loy,  7  T.  B.  445,  per 
Ld.  Kenyon,  C.  J. ;  Phelps  v.  Comber,  29  Ch.  D.  821,  per  Cotton,  L.  J. 

In  general  every  unpaid  vendor  of  goods  has  a  right,  on  the  insolvency 
of  the  vendee,  to  stop  the  eoods,  if  stuL  on  their  way  to  the  vendee.    And 
he  may  do  so,  thouen  he  has  received  the  acceptance  of  the  consignee, 
without  tendering  oack  the  bill.    Edwards  v.  Brewer,  2  M.  &  W.  375. 
A  person  abroad,  who  in  pursuance  of  orders  from  a  merchant  in  this 
country,  purchases  goods  on  his  own  credit  from  persons  abroad,  unknown 
to  the  merchant,  and  consigns  them  to  his  principal  here,  charging  him  a 
commission,  is  a  vendor  within  the  rule.    Feise  v.  Wray,  3  East,  93 ;  The 
•Tigress,  B.  ft  L.  38 ;  32  L.  J.,  P.  M.  ft  A.  97.    So,  also,  is  a  person  who 
sends  goods  to  be  sold  on  the  joint  account  of  himself  and  his  consignee. 
Newsom  v.  Thornton,  6  East,  17.    But  a  third  party,  who  accepts  bills 
drawn  for  the  price  of  the  goods  by  the  vendor,  is  merely  a  surety  for  the 
price,  and  is  not  a  vendor  or  a  consignor  so  as  to  be  entitled  to  stop  the 
goods  in  transiiu,    Siffken  v.  Wray,  6  East,  371.    The  fact  that  the  pur- 
chaser is  a  partner  in  the  vendor's  firm,  does  not  affect  the  right  to  stoD. 
JSxpte,  Cooper,  11  Ch.  D.  68,  C.  A.    The  stoppa^  of  part  of  the  goods 
will  not  revest  the  whole,  though  comprised  m  one  entire  contract. 
Wentworth  v.  Outhwaite.  supra ;  see  JoTies  v.  Jones,  8  M.  ft  W.  431. 
-     To  make  a  notice  effective  as  a  stoppage  in  transitu,  it  must  be  given  to 
•a  person  who  has  the  immediate  custody  of  the  goods;  or,  if  given  to  the 
principal  whose  servant  has  the  custody,  it  must  be  given  at  such  a  time, 
and  under  such  circumstances,  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  commimicate  it  to  his  servant  in  time  to  pre- 
vent the  delivery  of  the  goods  to  the  consignee.     Whitehead  v.  Anderson, 
9  M.  ft  W.  518.    A  notice  to  **  hold  proceed  of  goods  for  P."  is  not  effec- 
tive as  a  stoppage  in  transiiu,    Phelps  v.  Comber,  29  Ch.  D.  813,  C.  A. 

Stoppage  in  transitu— oonttnutn^  transitus.]  A  transitus  is  said  by  Ld. 
ICanmeld  to  be  *'  every  sort  of  passage  to  the  hands  of  the  buyer.*'  SUihes 
y.  La  Riviere,  cited  3  East,  397.  Where  there  is  a  contract  for  the  sale  of 
goods,  and  a  delivery  has  been  made  to  a  middleman,  who  is  merely  the 
vehicle  between  the  ouyer  and  seller,  tiie  latter,  in  case  of  the  insolvency 
of  the  former,  may  stop  them  at  any  time  before  they  have  arrived  in 
such  a  state,  as  to  be  in  the  actual  or  constructive  possession  of  the  buyer. 
MiUs  V.  BaU,  2  B.  ft  P.  461. 

The  transitus  is  continuing  though  the  goods  have  arrived  at  an  inter- 
mediate stage.    Thus,  where  goods  were  ordered  by  a  person  at  Newcastle, 
from  the  plaintiff  at  Birmin^^iun,  and  were  directed  to  be  sent,  by  way 
d  London,  addressed  to  the  defendant  at  thie  Bank  Wharf  there,  with 
.  directions  to  send  them  by  the  first  vessel  to  Newcastle,  it  was  ruled  that 
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ihey  miglit  be  stopped  at  London;  it  being  merely  a  sti^  upon  the 
transit.  Smith  y.  Goes,  1  Camp.  282.  So,  wneie  goods  were  ordered  by 
a  trader  at  North  Tawton  from  the  plaintiff  in  London,  and  directions 
were  given  to  send  them  to  Exeter,  to  be  forwai'ded  to  North  Tawton, 
and  they  were  acoordingly  put  into  the  hands  of  a  wharfinger  at  Exeter 
to  be  forwarded,  it  was  held,  that  while  in  his  hands  they  mi^ht  be 
stopped  by  the  vendor.  Mills  v.  Ball,  2  B.  &  P.  457.  The  principle  to 
be  deduced  from  the  cases  is,  that  the  trannhu  is  not  at  an  end,  until  the 
goods  have  reached  the  place  named  by  the  buyer  to  the  seller,  as  the 
place  of  their  destination ;  per  Bayley,  J.,  Coates  v.  Baitton,  6  B.  &  0. 
427 ;  Edwards  v.  Brewer,  2  M.  &  W.  375 ;  Ex  pte,  Watson,  5  Oh.  D.  36; 
even  though  the  goods  be  carried  in  a  ship  chartered  by  the  buyer; 
Bemdtson  v.  Strang,  L.  R.,  3  Oh.  588  ;  Rodger  v.  Comptoir  d^Escompte  de 
Farts,  L.  B.,  2  P.  0.  393 ;  and  although  no  ultimate  aestination  for  the 
ship  has  been  named  to  the  seller.  Ex  pte,  Bosevear  Ohina  Clay  Co.,  11 
Gh.  D.  560, 0.  A.  "  When  ^e  goods  have  not  been  delivered  to  the  pur- 
chaser, or  to  any  agent  of  his  to  hold  for  him,  otherwise  than  as  a  carrier, 
^ut  are  still  in  the  hands  of  the  carrier  as  such  and  for  the  purposes  of  the 
transit,  then,  although  such  carrier  was  the  purchaser's  agent  to  accept 
delivery  so  as  to  pass  the  property,  nevertheless  the  goods  are  in  transitu 
and  may  be  stopped."  BetMl  v.  Clark,  20  Q.  B.  D.  616,  617,  per  Ld. 
Esher,  M.  B.  See  Lyom  v.  Hoffnung,  15  Ap.  Oa.  391,  P.  0.  A  cargo 
was  shipped  for  the  account  and  risk  of  the  vendee,  for  Falmouth,  ^., 
for  orders  and  a  market ;  the  ship  arrived  at  Falmouth,  and  the  master 
applied  for  orders :  it  was  held  that  the  transit  was  not  at  an  end  before 
the  giving  of  these  orders.  Eraser  v.  Witt,  L.  B.,  7  Eq.  64.  But, 
delivery  in  the  buyer's  own  ship,  in  general,  termioates  the  transit. 
Schotsmans  v.  Lancashire,  &c.  By,  Co,,  L.  B.,  2  Gh.  332.  So,  the  arrival 
of  the  goods  at  a  place  where  they  are  to  be  kept,  at  the  orders  of  the 
buyer,  in  the  hands  of  persons  who  are  to  keep  uiem  for  him,  is  an  end 
of  the  transitus,  although  the  place  be  not  that  of  their  ultimate  destina- 
tion. WentwoHh  v.  Outhwaite,  10  M.  &  W,  436 ;  Ex  pte,  Oibbes,  1  Oh.  D. 
101.  The  transitus  is  not  determined  by  delivery,  if  it  appear  that  the 
consignee  has  not  taken  possession  of  the  goods  as  owner.  James  v. 
Qriffin,  2  M.  &  W.  623 ;  see  also  Whitehead  v.  Andersm,  9  M.  &  W.  518, 
529.  So,  where  the  goods,  thoiigh  delivered  to  the  vendee,  are  rejected 
and  returned  by  him,  the  transit  is  not  determined.  Bolton  v.  Lancashire, 
Ac  By,  Co,,  L.  B.,  1  0.  P.  431,  438.  The  transitus  is  not  determined  by 
a  sub-sale ;  Kemp  v.  Falk,  7  Ap.  Oa.  573,  D.  P. ;  Ex  pte.  Chiding,  Davis 
<fc  Co.,  13  Oh.  D.  628,  0.  A. ;  even  although  the  bill  of  lading  is  made  out 
in  the  name  of  the  sub- vendee.    S.  0. 

Ld.  Kenyon  ruled  that  the  possession  of  the  purchaser,  to  defeat  the 
light,  must  be  a  possession  obtained  on  the  completion  of  the  voyage ; 
Hoist  V.  Pownal,  1  Esp.  240 ;  but  a  different  opinion  has  been  expressed 
in  other  and  later  cases ;  see  Ld.  Alvanley,  in  MiUs  v.  Ball,  2  B.  &  I^.  461 ; 
Ohambre,  J.,  in  Oppenheim  v.  Bussell,  3  B.  &  P.  54 ;  Foster  v.  FrarnpUm, 
6  B.  &  0.  107 ;  Parke,  B.,  in  James  v.  Qriffin,  2  M.  &  W.  633,  and  2  Kent, 
Gomment.  543-7.    And,  it  seems  now  considered  that  if  the  vendee  take 
the  goods  out  of  the  possession  of  the  carrier  into  his  own,  before  their 
arrival,  the  right  to  stop  in  transitu  is  at  an  end.     Whitehead  v.  Anderson, 
supra,    A  mere  demand  by  the  consignee  before  the  end  of  the  voyage 
will  not  defeat  the  ri^ht ;  Jackson  v.  Nichol,  5  N.  0.  508 ;  even  though 
the  consi^ee  has  obtamed  a  delivery  order  for  the  goods,  from  the  brokers 
•of  the  ship  and  demanded  the  goods  of  the  chief  officer,  who  promised  to 
comply  with  the  demand  as  soon  as  the  goods  could  be  got  a£     Coventry 
▼.  Gladstone,  L.  B.,  6  Eq.  44. 
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Where  the  goods  delivered  to  a  carrier,  or  other  TniddlemaTi,  have  heen 
received  by  the  vendee  into  his  own  hands,  the  transittis  is  of  course  deter- 
mined. Actual  and  corporal  possession  is  not  necessary.  See  James  v. 
Ghriffifiy  2  M.  &  W.  623,  632.  Thus,  if  a  man  be  in  the  habit  of  using  the 
warehouse  of  a  wharfinger  as  his  own,  and  making  it  a  repository  for  his 
goods,  and  disposing  of  them  there,  the  journey  will  be  at  an  end  when 
the  ffoods  arrive  at  that  warehouse.  Richardaon  v.  Gow^  3  B.  &  P.  127. 
Goo&  were  ordered  from  the  plaintifFs  at  Manchester  by  M.,  the  agent  of 
G.  of  Paris,  and  were  directed  to  be  sent  to  the  house  of  the  defendant,  a 
packer  in  London ;  M.  had  some  of  the  goods  unpacked  there,  and  the 
Temainder  repacked ;  he  had  a  general  power  either  to  forward  the  goods 
to  G.,  or  to  send  them  to  Holland,  &c.:  it  was  held  that  the  defendant 
received  the  goods  on  account  of  M.,  and  that,  as  they  were  to  await  his 
disposal  in  the  defendant's  warehouse,  the  trantUus  was  there  at  an  end. 
Leeds  v.  Wright,  3  B.  &  P.  320;  Scott  v.  Pettit,  Id.  469;  Dixon  v.  Baldtoen, 

5  East,  174 ;  Itowe  v.  Fickford,  8  Taunt.  83 ;  Dodson  v.  WentwoHh,  4  M. 

6  Gr.  1080;  Heinekey  v.  JEarley  8  £.  &  B.  410;  Kendal  v.  Marshall,  11 
Q.  B.  D.  356,  C.  A.  So  even  where  the  vendor  knows  the  ultimate  desti- 
nation of  the  goods,  though  not  the  name  of  the  consignee.  Ex  parte 
MUeSy  15  Q.  B.  D.  39,  C.  A.  When  the  goods  have  been  delivered  to  a 
wharfinger,  the  question  is  whether  he  was  in  possession  qud  agent  of  the 
buyer,  if  so  the  iransittts  is  at  an  end.  Kendal  v.  MarsJiaU,  supra;  Expte. 
Barrow,  6  Ch.  D.  783,  dting  Benjamin  on  Sales,  2nd  ed.  707 ;  (4th  ed. 
872.)  See  also  BetheU  v.  CJark,  19  Q.  B.  D.  553 ;  20  a  B.  D.  615,  C.  A, ; 
and  Lyons  v.  Hoffnung,  15  App.  Ga.  391,  P.  C. 

Though  the  goods  remain  in  the  actual  possession  of  the  carrier,  yet,  if 
the  purchaser  have  done  any  act  equivalent  to  taking  possession,  the  right 
of  tne  vendor  to  stop  them  is  determined.  Thus  where  goods  were  ordered 
from  the  plaintiff  at  Sheffield,  and  were  sent  by  waggon  directed  to  the 
purchaser  m  London,  where  they  were  taken  to  the  wagson  office,  and  the 
provisional  assignee  of  the  purchaser,  who  had  become  oankrupt,  put  his 
mark  upon  them  there,  being  unable  to  remove  them  in  consequence  of  an 
attachment,  the  transitus  was  held  to  be  at  an  end.  EUis  v.  Atmt,  3  T.  B. 
464  ;  and  see  Foster  y.  Frampton,  6  B.  &  C.  107. 

Upon  the  same  principle  it  has  been  held  that  where  goods  were  ordered 
to  be  sent  by  sea,  and  the  shipmaster  ^ve  a  receipt  to  the  vendee  purport- 
ing that  the  goods  were  received  by  him,  the  right  of  stoppage  was  deter- 
mined ;  the  vendors,  by  empowering  the  carrier  to  give  the  receipt,  having 
recognised  the  right  of  property  in  the  vendee.  NohU  v.  Adams,  Holt,  N.  P. 
248.  On  the  other  hand,  where  the  receipt  was  ^ven  to  the  vendors,  it  wae 
held  that  the  captain  of  the  vessel,  who  had  given  such  receipt,  and  had 
afterwards  delivered  up  the  bill  of  lading  to  a  purchaser  from  the  vendee, 
was  liable  to  the  vendors,  who  had  stopped  the  goods,  on  the  ground  that 
the  person  holding  the  receipt,  has  a  control  over  the  goods,  till  he  has  ex- 
changed it  for  the  bill  of  lading.  Craven  v.  Ryder,  Id.  100;  6  Taunt.  433 ; 
Ruck  V.  Hatfield,  5  B.  &  A.  632.  In  Couxisjee  v.  Thompson,  5  Moo.  P.  0. 
165,  the  plaintiffs  had  sold  lead  ''free  on  board"  to  B.  &  Co. ;  by  the  cus- 
tom of  London,  it  is  the  duty  of  the  seller  to  ship  coods  so  purchased, 
although  the  buyer  is  considered  to  be  the  shipper ;  me  plaintiff  shipped 
the  lead  on  boara  a  vessel  of  which  the  defendant  was  owner,  and  haa  the 
mate's  receipt ;  B.  &  Co.  became  insolvent,  and  before  the  vessel  left  the 
docks,  and  while  the  receipt  was  still  in  their  possession,  the  plaintiffs  de- 
manded back  their  goods,  out  without  success;  it  was  held  tmit  there  was 
no  right  of  stoppa^,  as  the  delivery  to  the  buyer  was  perfect,  and  the  re- 
tention of  the  receipt  a  mere  accident. 

A  stoppage  by  an  unauthorized  person,  professing  to  act  for  the  seller. 
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is  inoperatiye,  thongh  ratified  by  the  seller,  if  such  ratification  be  after 
the  period  during  which  the  seller  himself  oouldlhave  stopped  in  tranaitu. 
Bird  y.  Broum,  4  Exch.  786;  WkiUhead  y.  Anderson,  9  M.  &  W.  518.  In 
ffutching$  y.  Nunes,  1  Moo.  P.  C,  N.  S.  243,  goods  were  sold  and  shipped 
to  B.  &  Co. ;  before  their  arriyal  at  the  port  of  discharge,  B.  &  Co.  failed; 
the  defendants,  who  had  occasionaUy  acted  as  ajronts  for  the  sellers,  but 
then  had  no  instructions,  wrote  to  them  of  the  failure,  and  offered  to  pro- 
tect their  interests  on  the  arriyal  of  the  ship ;  the  sellers  thereupon  sent 
out  a  power  of  attorney ;  after  the  power  was  sent,  and  before  ite  arriyal, 
the  cargo  was  taken  possession  of  by  the  defendants;  it  was  held  that  tiiero 
had  been  a  good  stoppage  in  tranaitUf  on  behalf  of  the  sellers. 

Stoppage  in  transitu — how  defeated  or  diveeted.!  The  right  to  stop  in 
tranntu  is  defeated  by  the  deliyery  of  part  of  goods  sold  under  one  entire 
contract,  if  such  deliyery  of  part  appear  to  haye  been  intended  as  a 
deliyery  of  the  whole.  Where  800  bushels  of  wheat,  part  of  an  entire 
cargo,  were  deliyered,  it  was  held  that  it  must  be  taken  to  be  a  deliyery 
of  the  whole.  Slubey  y.  Heyward,  2  H.  Bl.  504.  So,  where  the  goods 
were  in  the  hands  of  a  wharfinger,  and  the  purchaser  weighed  the  whole 
and  took  away  25  bales,  leaying  the  remainder  on  the  wharf,  it  was  held 
that  this  amounted  to  taking  possession  of  the  whole,  and  that  the  priyi- 
l^ge  of  stopping  in  traneitu  did  not  attach.  Hammond  y.  Andereon,  1 
N.  B.  69.  **  There  can  be  no  doubt  that  whereyer  there  is  a  complete 
deliyery  of  part  of  one  entire  cargo  to  the  consignee,  the  trantitua  is 
ended,  and  the  consignor  cannot  stop  the  remainder.*'  Per  Bayley,  J., 
Crawahay  y.  Eades,  1  B.  &  C.  183.  See,  howeyer,  the  obseryations  of 
Bramwell,  L.  J.,  on  Sluhey  y.  Heyward,  and  Hammond  y.  Anderson,  supra, 
at  13  Oh.  D.  455.  But  where  a  carrier,  haying  landed  a  part  of  the  goods 
on  the  wharf  of  the  consignee,  resumed  them,  and  took  the  whole  to  his 
own  premises  in  order  to  secure  his  own  demand  for  freight,  this  was  held 
not  to  be  such  a  deliyery  as  to  put  an  end  to  the  consignor's  right.  Graw^ 
shay  y.  Eades,  1  B.  &  C.  181.  If  the  act  of  deliyering  part  be  not  in- 
tended to  operate  as  a  deliyery  of  the  whole,  but  as  a  deliyery  of  a  ^rtion 
only,  this  will  not  depriye  the  yendor  of  his  lien  on  the  goods  undehyered. 
Diaxmy.  Yates,  5B.  &  Ad.  313;  Bunney  y.  Poyntz,  4B.  &  Ad.  568;  Tanner 
V.  ScovOl,  14  M.  &  W.  28 ;  BolUm  y.  Lancashire,  <fec.  By.  Co.,  L.  B.,  1  0. 
P.  431, 440;  Ex  pU.  Cooper,  11  Ch.  D.  68,  C.  A. ;  Kemp  y.  Falk,  7  Ap.  Ca. 
573,  C.  A. ;  see  ante,  p.  982. 

llie  most  usual  way  in  which  the  right  of  a  yendor  to  stop  goods  in 
transitu  is  defeated,  is  by  assi^^ning  tne  bill  of  lading  to  a  bond  fide 
asmgnee.  This  point  was  estebhshed  in  Lickbarrow  y.  Mason,  2  T.  B.  63; 
1  hT Bl.  357 ;  6  East,  20,  n. ;  1  Smith's  Lead.  Cas.,  and  notes;  Gurney  y. 
Behrend,  3  £.  &  B.  622;  23  L.  J.,  Q.  B.  265.  The  assignment  by  the 
yendee  must,  it  seems,  be  for  a  yaluable  consideration  in  order  to  aefeat 
the  right  to  stop ;  for  though  it  has  been  held  that  where  the  vendor  of 
goods  assigns  the  biU  of  lading  to  his  agent,  who  stops  them,  such  a^ent 
has  a  sufficient  title  to  sue  for  them  in  troyer ;  Morison  y.  Gray,  2  Bmg. 
260 ;  it  has  neyer  been  held  that  such  an  assignment  hy  the  vendee  wul 
haye  the  effect  of  diyesting  the  yendor's  titie  to  stop.  Waring  y.  Cox,  1 
Oamp.  369;  Coxe  y.  Harden,  4  East,  217. 

By  the  Factors  Act,  1889,  52  &  53  Yict.  c.  45,  s.  10  (replacing  40  &  41 
Yict.  c.  39,  s.  5),  "  Where  a  document  of  title  to  goods  nas  been  lawfully 
transferred"  (see  sect.  11,  ante,  p.  956)  "  to  a  jierson  as  a  buyer  or  owner 
of  the  goods,  and  that  person  transfers  the  document  to  a  person  who 
takes  the  document  in  good  faith  and  for  yaluable  consideration,  the 
last-mentioned  transfer  shall  haye  the  same  effect  for  defeating  any 


986  AdUmfi)r  Ckmmnicn  qf  Goods. 

YendoT*8  Een  or  rig^t  of  stoppage  in  trannht,  as  the  transfer  of  a  bfll  of 
lading  has  for  def^ting  the  light  of  stoppage  in  tranniu,**  This  section 
does  not  apply  to  a  mere  cash  receipt  for  the  price  of  goods,  to  he  deU- 
yered  on  its  production.    Kemp  y.  FaJk,  7  Ap.  Oa.  573,  684,  D.  P. 

The  transferor  must  be  in  aoitual  and  authorized  possession  of  the  docu- 
ment, and  the  transferee  must  giye  yalue  on  the  faith  of  it,  without  haying 
notice  of  any  circumstance  which  would  render  the  transaction  neither 
fair  nor  honest.  Rodger  y.  Comptoir  d^EsoomoU  de  Farts,  L.  B.,  2  P.  G. 
393.  If  the  assignee  assist  in  contrayening  tlie  actual  terms  of  sale  on 
the  part  of  the  consignor,  or  his  reasonaue  expectations  arising*  out  of 
them,  or  his  rights  connected  therewith,  he  will  stand  in  the  same  situa- 
tion as  the  consignee.  If,  for  instance,  he  know  that  the  consignee  has 
been  in  insolyent  circumstances,  and  that  no  bill  has  been  accepted  by 
him  for  the  price,  or  that,  bernff  accepted,  it  is  not  likely  to  be  paid,  in 
such  case,  the  interposition  of  himseU  between  the  consignor  and  the 
oonsignee,  to  assist  the  latter  in  disappointing  the  just  expectations  of 
the  former,  will  be  an  act  done  in  fraud  of  the  right  to  stop,  and  unayail- 
ing  to  the  party  taking  the  assignment.  Cuming  y.  Brovm,  9  East,  514, 
per  Ld.  Ellenborou^h,  C.  J.  Therefore,  where  a  person,  knowing  that 
the  goods  are  not  paid  for,  takes  an  assignment  of  the  bill  of  lading  and 
agrees  to  pay  for  them,  iJie  goods  not  haying  been  paid  for,  he  cannot 
resist  the  ri^ht  of  the  yendor  to  stop.  Salomons  y.  Nissen,  2  T.  E.  674. 
Where  the  bill  of  lading  had  been  obtained  by  the  buyer,  from  the  seller^s 
^igent,  by  means  of  a  false  representation,  this  was  held  not  to  defeat  the 
right  to  stop  in  transitu.  The  Marie  Joseph,  L.  E.,  1  P.  0.  219.  But, 
the  knowledge,  that  the  consignor  has  not  received  a  money  payment, 
but  has  taken  the  acceptance  of  the  consignee,  will  not  preyent  the  as- 
.'Signment  from  destroyme  the  right  to  stop.  Cuming  y.  Brown,  9  East, 
506;  Jones  y.  Jones,  8  M.  &  W.  431.  The  criterion  in  these  cases  is, 
whether  the  purchaser  takes  the  assignment  fairly  and  honestly.  Salo^ 
•mons  y.  Nissen,  2  T.  B.  681 ;  Cuming  y.  Brown,  9  East,  516. 

An  assignment  by  the  oonsignee  of  the  bill  of  lading  by  way  of  pledge 
defeats  the  right  of  the  yendor,  to  the  extent  only  of  the  j^edge.  A 
pledging  has  not,  in  this  respect,  the  effect  of  a  sale.  In  re  Wettoinikus, 
-5  B.  &  Ad.  81 7 ;  Spaldivg  y.  Euding,  6  Beay.  376.  So  an  unpaid  yendor, 
A.,  is  entitled  to  luiye  the  purchase-money  due  to  him,  from  his  yendae 
B.  satisfied  out  of  unpaid  purchase-money,  due  from  the  sub-vendee  0. 
to  B.,  if  A.  stop  in  transitu,  prior  to  0.  having  paid  over  the  latter  to  B. 
Ex  pie.  Qolding,  Davis  &  Co.,  13  Ch.  D.  628,  C.  A. ;  Kemp  y.  Folk,  7  An. 
•Oa.  673,  D.  P.  In  Spalding  y.  Ruding,  supra,  it  was  held  that  tiie  goods 
cannot  be  retained  as  security  for  a  general  balance  of  account,  but  only 
for  the  specific  advance  made  upon  tiie  bill  of  lading.  It  has,  however, 
since  been  decided  that  an  indorsement  as  securitv  for  a  pre-existing 
debt  is  sufficient.  Leask  y.  SooU,  2  Q.  B.  D.  376,  0.  A. ;  overruling  on 
this  point  Rodger  y.  Comptoir  d^Eacompte  de  Paris,  supra.  The  opera- 
tion of  a  hoTid  fide  indorsement  to  defeat  the  right  to  stop  in  transitu  is 
not  affected  by  the  Bills  of  Lading  Act  (18  &  19  Vict.  c.  Ill):  see  sect  2, 
cited  ante,  p.  445 ;  Kemp  y.  Canavan,  15  Ir.  0.  L.  E.  216 ;  see  also  The 
Tigress,  B.  &  L.  38 ;  32  JL.  J.,  P.  M.  &  A.  97,  per  cur. 

Defendant  sold  to  the  plaintiff  wheat,  to  be  paid  for  by  draft  to  be  re- 
mitted on  receipt  of  the  oill  of  lading  and  invoice ;  it  was  shipped,  by 
order  of  the  plaintiff,  for  and  on  account  of,  and  at  the  risk  of  the  plaintiff, 
and  the  bill  of  lading  was  indorsed  by  the  defendant  to  the  plaintiff ;  the 
plaintiff  received  the  bill  of  lading  and  inyoice,  but  did  not  remit  any 
draft ;  held,  that  defendant  could  not  stop  in  transitu.  WHmshwrsi  r. 
Bowker,  7  IL  &  Or.  882,  Ex.  Ou 
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An  aotnal  indorsement  and  delivery  of  the  bill  of  lading  is  not  essential 
to  defeat  the  right  of  stoppage.  The  property  ma^  be  transferred  by  the 
consignee  under  circumstances  equivalent  to  an  indorsement.  Dick  y. 
Lwnsderiy  Peake,  189 ;  Davis  v.  Bet/nolda,  4  Gamp.  267. 

The  rishts  of  the  parties  may  be  affected  by  the  state  of  things  between 
them,  when  the  bill  of  lading  was  signed  and  indorsed ;  thus,  where  the 
consignor  was  indebted  to  the  consignee  on  the  balance  of  accounts,  in- 
cluding bills  of  exchange  accepted  by  the  consignee  for  him,  it  was  held 
that  goods  shipped  on  account  of  this  balance  could  not  be  stopped  by  the 
consignor,  upon  the  consignee  becoming  insolyent  before  the  oills  were 
paid.     Veritte  y.  Jewell ^  4Uamp.  31. 

While  the  goods  remain  in  t^e  hands  of  the  vendor's  agent,  the  right 
to  stop  them,  on  the  insolvency  of  the  vendee,  may  also  be  divested  in 
other  ways.  Thus,  where  goods  in  ^e  hands  of  a  warehouseman  were 
sold,  and  the  vendor  gave  a  delivery  order  to  the  purchaser,  which  he 
lodged  with  the  warehouseman,  who  transferred  the  goods  in  his  books 
into  the  purchaser's  name,  this  was  held  to  be  equivalent  to  an  executed 
delivery,  and  to  divest  the  vendor's  right ;  and  that,  as  to  a  parcel  of  the 
goods  which  had  not  been  transferred,  the  delivery  order  alone  was  suffi- 
cient to  divest  the  right.  Harman  v.  Andereon,  2  Camp.  243.  So, 
where  goods  are  lod^^  in  dock,  the  indorsement  of  the  dock  warrant 
lor  a  valuable  consideration  will  divest  the  vendor's  right;  Spear  v. 
Travera,  4  Camp.  251 ;  Zivinger  v.  Samuda,  7  Taunt.  265 ;  and  the  deli- 
very  of  the  warrant  is  sufficient  without  any  transfer  being  made  in  the 
books  of  the  dock  company.  Keyset  v.  Su«e,  Gow,  58.  So,  where  a 
warehouseman  sold  goods  and  received  warehouse  rent  from  the  purchaser, 
Ld.  EUenborough  ruled  that  this  put  an  end  to  the  right  to  stop,  as  much 
as  if  the  goods  had  been  removed  to  the  purchaser's  own  warehouse. 
Hurry  v.  Mariglesy  1  Camp.  452.  So,  the  cnange  of  mark  on  bales  of 
goods  in  a  warehouse  was  held  to  operate  as  an  actual  delivery  of  the 
goods.  Sioveld  v.  Hughes,  14  East,  308,  per  Ld.  EUenborough,  G.  J. 
See  also  Cooper  v.  Bill,  3  H.  &  G.  722 ;  34  L.  J.,  Ex.  161.  But,  where 
anything  is  to  be  previously  done  on  the  part  of  the  seller  to  ascertain 
and  perfect  the  specific  subject  of  the  sale,  such  as  weighing  the  goods, 
Ac.,  an  order  for  delivery  maybe  countermanded  before  such  previous  act 
has  been  done ;  Abbott  on  Shipping,  379 ;  and  the  vendor  may  conse- 
-qnently  stop  the  goods.  Withers  v.  Lyss,  4  Gamp.  237;  Shepley  v.  Davis^ 
•  5  Taunt.  617 ;  Swamwick  v.  Sothem,  9  Ad.  &  E.  895.  When  there  is  no 
lien  for  the  price,  and  the  goods  have  once  vested  in  the  purchaser,  a  re- 
delivery of  tnem  to  the  vendor  for  repacking  will  not  enable  him  to  stop 
them.     Valpy  y.  Qihson,  4  G.  B.  837. 

Riahde  of  LimiiaUons,']  By  stat.  21  Jac.  1,  o.  16,  s.  3,  actions  upon  the 
case  (other  than  for  slander),  must  be  brought  within  6  years  after  the 
cause  of  such  action ;  an  action  for  the  conversion  of  goods  is  within  this 
provision.  Where  the  possession  was  originally  legal,  the  statute  runs 
from  the  demand  and  refusal,  and  no  previous  demand  and  refusal  will 
be  presumed.  Topham  v.  Braddick,  1  Taunt.  577,  fer  Lawrence,  J.  It 
seems,  however,  that  the  defendant  may  show  a  previous  conversion  more 
than  six  years  ago ;  but  a  jury  will  not  be  directed  to  presume  one  from 
equivocal  evidence,  as  from  an  earlier  demand  by  the  plaintiff ;  for  this 
would  be  setting  up  the  defendant's  own  wronff  to  defeat  the  action. 
PhUpoU  V.  Kelley,  3  Ad.  &  E.  106.  Where  A.'s  title  deeds  were  fraudu- 
lently taken  by  B.,  and  deposited  as  security  with  C.,  who  held  them, 
without  notice  of  the  fraud,  the  statute  did  not  run  until  a  demand 
and  refusal.    Spademan  v.  Foster,  11  Q.  B.  D.  99.    And  where  G.,  after 


988  Action  for  Conversion  of  Oood»> 

ox  years  from  the  deposit  of  the  deeds  "with  him,  transferred  them  to  D., 
the  statute  was  held  to  run  only  from  a  demand  on  D.,  and  refusal  by  him, 
irrespectiye  of  the  question  whether  A.  had  a  previous  right  of  action 
against  C.  Miller  t.  Dell,  (1891)  1  Q.  B.  468,  C.  A.  TVhere  a  bailee  oon- 
yerts  the  goods  bailed,  the  owner  may  sue  at  once,  or  wait  till  he  has  made 
a  demand  to  redeHver,  which  has  been  refused.  See  Wilkinson  t.  Verifyy 
L.  B.,  6  C.  P.  206,  where  the  form  of  action  was  detinue.  In  Bingham  r. 
Clemmts,  12  Q.  B.  260,  267,  it  was  observed  by  the  court  that,  after  an 
'*  actual  conversion  "  hy  taking ,  **  no  subsequent  demand  and  refusal  will 
constitute  a  second  conversion."  As  to  the  effect  of  fraudiilent  oonoeal- 
ment  of  cause  of  action,  see  anUj  p.  648. 

As  to  the  application  of  the  stats.  3  &  4  Will.  4,  c.  27,  and  37  &  38  ^cL 
c.  57,  to  heriots,  vide  post,  pp.  1055,  1062. 

MUigaUon  of  Damages.']  If  the  defendant  only  plead  that  he  did  not 
convert  the  j;oods,  he  cannot  cross-examine  the  plaintiff's  witnesses  to 
show,  in  mitigation  of  damages,  that  the  goods  really  belonged  to  a  third 
person.  Finch  y,  Blount ^  7  C.  &  P.  478.  Whether  in  an  action  by  a 
rightful  executor  against  an  executor  de  son  tori,  the  latter  may  prove,  in 
mitigation  of  damages,  that  he  has  paid  the  debts  of  the  deceased,  see 
posty  Part  m.,  sub  tit.  Actions  by  Executors.  Though  a  conversion  can- 
not be  purged,  yet  the  defendant  may  show,  in  mitigation  of  damages* 
that  he  has  returned  the  goods.  BuHamVs  {Cs.  of)  rase^  1  Bol.  Abr.  5. 
See  Moon  v.  Baphael,  and  other  cases  cited  ante^  pp.  974,  975. 
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In  order  to  maintain  this  action  it  is  enough  to  show  that  the  plaintiff 
is  entitled  to  the  possession  of  goods  wrongnilly  held  by  tiie  de^dant. 
Oledstane  y.  Hewitt,  1  0.  &  J.  565.  Many  of  the  cases  referred  to  respect- 
ing the  evidence  in  an  action  for  conversion,  will  apply  to  this  action  also. 

Detention  by  the  defendant."]  Detinue  does  not  lie  against  him  who 
never  had  ^ssession  of  the  chattel,  but  it  does  against  him  who  once  had 
it,  but  has  improoerlv  parted  with  the  possession  of  it ;  Jones  v.  Dowle^  9 
M.  &  W.  19 ;  or,  has  by  carelessness  lost  that  which  it  was  his  duty  to  keep 
safely,  as  title-deeds  entrusted  to  a  solicitor.  Beeve  v.  Palmer,  post,  p.  989. 
If  a  document  of  title,  as  a  debenture  or  coupon,  or  a  policy  of  insurance, 
be  voluntarily  given  away  by  A.  to  B.  **  to  make  the  oest  of  it  for  him- 
self," it  cannot  be  recovered  by  A.*s  executors ;  for  the  property  in  the 
paper  passed ;  though  such  a  transfer  by  hand  may  be  incomplete  for  the 
purpose  of  transferring  any  legal  interest  in  the  property  represented. 
Barton  v.  Oainer,  3  H.  &  N.  387  ;  27  L.  J.,  Ex.  390 ;  Bummens  v.  Hare, 
1  Ex.  p.  169,  0.  A.  Where  the  casual  finder  of  an  article  afterwards 
loses  it,  the  owner  cannot  maintain  detinue  against  him.  Com.  Dig. 
Detinue  (D).  Where  two  or  more  jointly  interested  in  a  chattel,  deposit 
it  with  a  stranger,  a  demand  by  one  in  his  own  name  only,  and  not  on 
behalf  of  all,  will  not  entitie  him  to  maintain  detinue  for  it.  Atufood  v. 
Ernest,  13  0.  B.  881 ;  22  L.  J.,  C.  P.  225. 
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Detinue  will  lie  for  the  detention  of  specific  coins  belonging  to  the 
plaintiff.  But  owing,  it  would  seem,  to  the  difficiilt^  of  identifying  the 
coins  with  sufficient  accuracy  to  maintain  the  action,  it  is  somewhat 
loosely  laid  down  in  the  old  authorities  that  detinue  does  not  lie  for 
money,  not  in  any  ba^  or  chesty,  because  detinue  must  be  for  a  certain 
thing,  as  of  money  in  bags.    Fitzherb.  Nat.  Brev.  138 ;  Jenkins  Cent. 

207. 

Where  the  defendant  has  lost  the  plaintiff's  goods  by  negligence,  as 
where  a  solicitor  loses  his  client's  title-deeds,  the  mere  fact  of  loss  is  not 
a  defence ;  for  this  is  setting  up  his  own  wrongful  act ;  and  detinue  lies 
though  the  demand  be  after  the  loss.  Reeve  y.  Palmer ^  5  0.  B.,  N.  8.  84 ; 
27  L.  J.,  C.  P.  327 ;  5  0.  B.,  N.  8.  91 ;  28  L.  J.,  C.  P.  168,  Ex.  Ch.  But, 
a  loss  by  mere  accident  without  negligence  is  an  answer.  S.  C. ;  Roux  y. 
Wiseman,  1  F.  &  F.  46 ;  Com.  Dig.  Detinue  (D).  The  giying  notice  by 
the  defendant  to  a  trustee  or  stakdiolder,  not  to  hand  oyer  the  property 
to  the  plaintiff,  does  not  render  the  defendant  liable  to  an  action  of 
detinue.    Latter  y.  White,  L.  B.,  5  H.  L.  578. 

Property  or  posseuiony  of  the  plaintiff ,']  Detinue  is  fre<]uentiy  brought 
to  reooyer  the  titie-deeds  of  real  estate ;  the  proper  plaintiff  is  the  person 
in  whom  the  legal  estate  is  yeeted.  See  AMnaon  y.  Baker,  4  T.  B.  229. 
Thus,  the  tenant  for  life  is  entitled  to  recoyer  the  deeds  from  the  re- 
mainderman. Allwoody.  Hey  woody  1  H.  &  C.  745;  32  L.  J.,  Ex.  153; 
Leat?ie8  y.  Leathes,  5  Ch.  D.  221.  See  Thomas'  note  (o)  to  Buckhurafe,  Ld,, 
caae,  1  Bep.  2  b.  And,  on  the  death  of  a  tenant  for  life  the  reyersioner 
may  recoyer  the  deeds  from  a  person  with  whom  they  haye  been  deposited 
by  the  tenant  for  life,  as  security  for  an  adyance.  Eaaton  y.  London,  33 
L.  J.,  Ex.  34.  So,  where  A.  mortgaged  to  the  plaintiff  a  freehold  estate, 
and  the  deed  purported  to  conyey  **all  deeds,  &c.,  and  A.  afterwards 
deposited  the  original  deeds  with  a  banker  as  a  security;  held,  that  the 
plaintiff  might  recoyer  them  from  the  banker  in  detinue.  Newton  y.  Beck, 
3  H.  &  N.  220;  27  L.  J.,  Ex.  272.  Where  the  title-deeds  of  an  estate 
are  bailed,  the  bailor  cannot  maintain  the  action  if  he  haye  parted  with  the 
estate  since  the  bailment,  ^^^p^  ^*  Robinson,  4  Bing.  106;  following 
Vin.  Abr.  Detinue  (C),  pi.  2.  Where  seyeral  persons  haye  interests  in  a 
deed  any  of  them  haymg  possession  can  retain  it  against  the  others;  Foster 
y.  Orahh,  12  0.  B.  136;  and  so  can  a  stranger  with  whom  it  has  been 
lawfully  bailed  for  safe  custody.  Wright  y.  Robotham,  33  Ch.  D.  106, 
C.  A.  where  there  has  been  an  equitable  deposit  of  deeds,  to  secure  a 
loan,  detinue  will  not  lie  for  their  recoyery  till  payment,  although  a 
tender  has  been  refused.  Bank  of  New  8outh  Wales  y.  O'Connor,  14  Ap. 
Oa.  273,  P.  0.  A  lessor  is  not  entitled  as  against  the  lessee  to  the  pos- 
eeesion  of  the  lease,  though  the  term  has  expired.  Hall  y.  Ball,  3  M.  & 
Gr.  242;  Elworthy  y.  Sand/ord,  3  H.  &  C.  330;  34  L.  J.,  Ex.  42. 

The  reoeiyer  of  letters  has  such  a  property  in  the  paper  on  which  they 
are  written,  as  that  he  may  maintain  an  aotion  of  detinue  a^;ainst  the 
sender,  if  by  any  means  the  letters  get  back  into  the  possession  of  the 
latter.  Oliver  y.  Oliver,  11  C.  B.,  N.  S.  139 ;  31  L.  J.,  C.  P.  4.  Where 
a  debtor  sends  his  creditor  half  a  bank  note,  intending  afterwards  to  send 
hitn  the  second  half  in  satisfaction  of  his  debt,  the  property  in  the  first 
}itt\i  00  sent  remains  in  the  sender  until  he  remits  the  second  half,  and 
the  creditor  is  bound  to  restore  it  to  him  on  demand.  Smith  y.  Mundy,  3 
E.  ft  E.  22 ;  29  L.  J.,  Q.  B.  172.  A.  obtained  from  the  Herald's  College 
A  grant  of  arms  to  be  borne  by  him  and  his  descendants,  and  the  descen- 
dants of  his  deceased  brother  !B.  ;  it  was  held  that  the  sons  of  B.  had  not 
saoh  an  exdusiye  interest  in  the  grant,  as  to  entitle  them  after  A.'s  death, 
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to  TTiftintftin  an  action  of  detinue  against  A.'8  widow,  who  retained  pos- 
session of  it,  and  to  whom  all  A.'s  household  effects  were  bequeathed. 
Stubs  y.  Stubs,  1  H.  &  0.  257 ;  31  L.  J.,  Ex.  510. 

Damages — Return  of  property,"]  In  detinue,  the  damages  are  in  general 
merely  nominal;  but  the  jury  mid  the  value  of  the  articles  detained,  and 
the  common  law  judgment  is,  that  the  plaintiff  recover  the  articles  or  their 
value,  toother  with  the  damages  and  costs  found  by  the  verdict,  and  the 
costs  of  mcrease.  See  Phillips  v.  Jones,  15  Q.  B.  859;  19  L.  J.,  Q.  B. 
374,  Ex.  Ch.  Special  damages  may,  it  would  seem,  be  reooyered  for  the 
detention,  if  laid  in  the  statement  of  claim.  See  Williams  y.  Archer,  5 
C.  B.  318;  Crossfield  y.  Such,  8  Exch.  159;  22  L.  J..  Ex.  65;  WHeyT. 
Crawford,  E.  B.  &  E.  253 ;  30  L.  J.,  Q.  B.  319,  Ex.  Ch. ;  and  Dreyfus  ▼. 
Peruvian  Guano  Co,,  42  Ch.  D.  66 ;  43  Ch.  D.  316,  C.  A.    And  by  Rules, 

1883,  O.  xxxvi.  r.  58,  **  Where  damages  are  to  be  assessed  in  respect  of 
any  continuing  cause  of  action,  they  shall  be  assessed  down  to  the  time 
of  the  assessment."  Where  there  are  separate  parcels  of  goods,  the  jury 
ought  to  find  the  value  of  each ;  for  the  defendant  may,  perhaps,  eive  up 
some  in  specie,  and  pay  damsiges  for  the  rest.  Pawly  y.  Solly,  2  W.  BL 
853 ;  Sandford  v.  Akock,  10  M.  &  W.  689. 

By  Bules,  1883,  0.  xlii.  r.  6,  *'A  judgment  for  the  recoyery  of  any 
property,  other  than  land  or  money,  may  be  enforced  (a)  by  wnt  for  tZie 
dehvery  of  the  property."  And  by  O.  xlviii.  r.  1,  **  The  court  or  a  judge 
may,  upon  the  application  of  the  plaintiff,  order  that  execution  shall  issue 
for  the  delivery  of  the  property,  without  giving  the  defendant  the  option 
of  retaining  the  propertv  upon  paying  the  value  assessed,  if  anj,  and  that 
if  the  property  cannot  oe  found  and  unless  the  court  or  a  jud^  shall 
otherwise  order,  the  sheriff  shall  distrain  the  defendant  by  all  his  lands 
and  chattels  in  the  sheriff's  bailiwick  till  the  defendant  deliver  the  pro- 
perty ;  or  at  the  option  of  the  plaintiff,  that  the  sheriff  cause  to  be  inade 
of  the  defendant's  goods  the  assessed  value,  if  any,  of  the  property.** 
And  by  r.  2,  **  The  plaintiff  shall,  either  by  the  same  or  a  separate  writ  of 
execution,  be  entitied  to  have  made  of  the  defendant's  goods  the  damages, 
and  costs,  awarded,  and  interest."  These  rules  replace  C.  L.  P.  Act,  1854, 
s.  78,  now  repealed  by  46  &  47  Vict.  c.  49.  0.  xlvin.  does  not  ap]^ 
unless  the  value  of  the  chattel  has  been  assessed.    Corbett  y.  Lewin,  W.  N. 

1884,  p.  62,  Field,  J.,  following  ChUton  y.  CarHngton,  15  C.  B.  730;  24 
Ij.  v.,  C.  p.  78. 

Costs,"]  This  action  is  to  be  treated  as  **  founded  on  tort"  for  the  pur- 
poses of  the  County  Courts  Act,  1888,  s.  116,  ante,  pp.  294  et  seq.  Bryant 
V.  Herbert,  3  C.  P.  D.  389,  C.  A. 


Defence, 

Bj  Bules,  1883,  0.  xix.  r.  17,  a  defendant  cannot  now  plead  a  general 
demal  of  the  allegations  in  the  statement  of  claim,  and  r.  15  requires  him 
to  state  all  such  mcts  on  which  he  relies,  as  do  not  appear  therein,  and  if 
not  stated  would  be  likely  to  take  the  plaintiff  by  surprise.  Vide  onfe, 
p.  301. 

Leave  and  licence,]  This  defence  is  not  supported  by  proof  of  a  deliyery 
by  the  plaintiff  to  the  defendant,  in  the  supposed  performance  of  a  contract 
wnich  never  existed.     Gregson  v.  Buck,  4  Q.  B.  737. 
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lUegality,']  Where  goods  have  been  deposited  or  pledged  wilih  the 
defendaiit  as  part  of  an  illegal  or  immoral  agreement,  the  maxim  "«n 
pari  delido  potior  eat  conditio  defendentis  "  applies,  and  the  plaintiff  cannot 
recover  them.     Taylor  y.  Chester,  L.  B.,  4  Q.  B.  309. 

Statute  of  LimUationsJ]  By  stat.  21  Jac.  1,  o.  16,  s.  3,  an  action  of 
detinue  must  be  brought  within  6  ye&rs  after  the  cause  of  such  action. 
The  possession  of  title  deeds  should  go  with  the  estate,  to  which  they 
belonfi^,  and  as  long  as  a  person  is  apparent  owner  of  an  estate,  occupying 
it  un&r  a  title,  the  possession  of  the  title  deeds  is  not  adverse  to  the  reiS 
owner,  and  the  statute  does  not  begin  to  run  till  it  turns  out  that  the 
person,  having  the  deeds,  is  not  entitled  to  keep  them.  Plant  v.  Cotterdly 
5  H.  &  N.  430;  29  L.  J.,  Ex.  198.  As  to  the  time  when  the  statute  begins 
to  run  in  the  case  of  deeds  fraudulently  pledged,  see  Spackman  v.  Foster, 
11  Q.  B.  D.  99 ;  and  in  the  case  of  successive  detentions,  see  Miller  y.  JDeli, 
1891)  1  Q.  B.  468,  0.  A. ;  and  of  a  bailment,  see  WUkimon  v.  Veriiyy 
.  B.,  6  C.  P.  206,  which  cases  are  cited  anU,  pp.  987,  988. 


E 
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General  Evidence  for  tTie  Plaintiff, 

The  proceedings  in  the  action  of  ejectment  were  entirely  altered  by  the 
0.  L.  P.  Act,  1852,  ss.  168^-222.  The  J.  Acts  and  Bules  thereunder, 
again  modified  the  practice,  and  the  name  **  action  for  the  recovery  of 
possession  of  land"  nas  been  substituted  for  that  of  ejectment,  although 
the  latter  name  is  for  brevity  hereinafter  frequently  used.  The  action  is 
commenced  by  a  writ,  and  followed  by  pleadings  as  m  other  actions.  The 
C.  L.  P.  Act,  1852,  ss.  168—207,  have  been  repSEded  by  46  &  47  Vict,  c,  49, 
and  the  practice  under  those  sections  is  no  longer  in  force,  vide  ante^ 
p.  716. 

The  pleadings  will  now  show  the  right  to  possession  on  which  the  plain- 
tiff rehes,  and  which  he  must  prove  at  the  trial.  See  Bules,  1883,  O.  xix. 
rr.  2,  4 ;  App.  C.  sect,  vii.,  Phillips  y,  Phillips,  4  Q.  B.  D.  127,  C.  A.,  and 
Davis  V.  James,  26  Gh.  D.  778.  As  to  the  manner  in  which  the  defendant 
may  plead  his  defence,  vt<2e|MM<,jpp.  1053,  1055.  It  seems  that  the  jury 
must  still  find  which  of  the  plamtiffs,  if  more  than  one,  is  entitled,  and 
whether  to  the  whole,  or  to  what  part;  O.  xvi.  r.  1,  replacing  0.  L.  P.  Act, 
1852,  s.  180.  Where  the  plaintiff  succeeds  as  to  part  only,  of  the  land, 
the  verdict  is  entered  dismbutively,  and  the  costs  axe  taxed  accordingly 
under  0.  Ixv.  r.  1,  ante,  p.  291;  Jones  v.  Curling,  13  Q.  B.  D.  262,  C.  A. 
As  to  the  effect  of  the  opposite  party  not  appeanng  at  the  txial,  vide  ants, 
p.  286. 

Ajb  to  which  party  is  to  begin  at  the  trial,  vide  ante,  p.  281. 

Proof  of  a  sufficient  title, — By  mere  possession,']  The  plaintiff  must 
recover  on  the  strength  of  his  own  title,  and  not  on  the  weakness  of  the 
defendant's.  Martin  v.  Strachan,  5  T.  B.  107,  110,  n.  A  title  gained  by 
the  old  Statute  of  Limitations  has  been  held  sufficient  in  ejectment; 
Stocker  v.  Bemy,  1  Ld.  Baym.  741 ;  Cholmondeley  v.  Clinton,  2  J.  &  W. 
166;  although  the  defendaot^jnay  have  been  in  possession  for  several 
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years  next  before  the  suit.  Doe  d.  Harding  y.  Cooke,  7  Bing.  346.  And 
the  stats.  3  &  4  Will.  4,  c.  27»  s.  34,  and  37  &  38  Vict.  c.  57,  poit,  pp.  1064, 
1060,  1061,  by  expressly  extinguishing  all  right  and  title  of  the  party  out 
of  possession,  giye  a  (Uear  title  to  him  who  has  been  in  possession,  or  in 
the  receipt  of  the  rent  for  12  (formerly  20)  years,  by  himself,  or  by  those 
through  whom  he  claims.  Scott  y.  Nixon,  3  Dm.  &  War.  388 ;  vide  post^ 
Defence,  p.  1061.  Mere  ]K>S8e68ion  for  less  than  12  (formerly  20)  years  is 
primd  jfacie  eyidenoe  of  title,  and  (no  other  interest  appearing  in  proof) 
eyidenoe  of  seisin  in  fee.  Allen  y.  Rivington,  2  Wms.  Saund.  Ill ;  Doe  d. 
Smith  y.  Webber,  1  Ad.  &  E.  119 ;  Doe  d.  Carr  y.  Billyard,  3  M.  &  By. 
Ill ;  Doe  d.  Carter  y.  Barnard,  13  Q.  B.  945,  953 ;  B.  N.  P.  103 ;  and  tibe 
dictum  of  Holroyd,  J.,  in  Harper  y.  Charlesworth,  4  B.  &  0.  574,  592 — 4, 
<!onira,  is  not  law.  Where  the  defendant  forcibly  expelled  the  plaintiff, 
who  had  been  in  possession  for  a  year  as  tenant,  Ld.  Tenterden,  0.  J., 
ruled  this  to  be  sufficient  proof  of  title  as  against  the  defendant,  who 
showed  none.  Doe  d.  Hughes  y.  DyebaU,  M.  &  M.  346 ;  S.  0.,  3  C.  &  P.  610. 
So,  where  a  man  enclosed  waste  land,  and  died  after  he  had  been  in  pos- 
session less  than  20  years,  the  heir  of  the  person  to  whom  he  had  deyised 
it,  was  held  entitled  to  maintain  ejectment  against  a  person  who  had 
entered  upon  the  land,  and  could  not  show  title  or  possession  prior  to  the 
testator.  Asher  y.  WhiUock,  L.  B.,  1  Q.  B.  1.  And  plaintiff  may,  in  such 
a  case,  recoyer  on  proof  of  prior  possession,  thou^  he  has  attempted, 
without  success,  at  the  trial  to  show  another  title.  Davison  y.  Oent,  1  H. 
ft  N.  744 ;  26  L.  J.,  Ex.  122.  But,  after  a  yerdiot  on  the  title  relied 
u]M>n,  it  is  then  too  late  to  rely  on  mere  possession,  on  a  motion  for  a  new 
tnal.  Doe  d.  WoodJiouse  y.  Powell,  8  Q.  B.  576.  It  has  been  held  that  a 
mere  wrong-doer  may  set  up  the  title  of  a  third  party,  or  ayail  himself  of 
«tny  such  ntle  appearing  in  the  plaintiff's  eyidence.  Doe  d.  Carter  y. 
Barnard,  supra.  And  the  proposition  laid  down  in  the  judgment  in  Asher 
y.  WhiUock,  L.  B.,  1  Q.  R  6,  7,  supra,  that  **  possession  is  good  title 
against  all  but  the  true  owner,**  although  correct  under  the  particular 
f^tiots  of  that  case  would,  as  a  general  principle,  appear  to  be  somewhat  too 
large.  The  lessee  for  years  of  a  oopynolder,  may  recoyer  as  against  any 
one  but  the  lord,  without  proof  of  a  custom  or  Hcence  to  demise  for  years. 
Doe  d.  Tresidder  y.  Tresidder,  1  a  B.  416. 

A  tenant  who  has  come  in  imder,  or  paid  rent  to  another,  cannot  in 
•eeneral  dispute  his  title,  aeepost,  p.  999,  1000.  And  a  party  may  be  es- 
topped from  disputing  the  title  of  another  in  this  action,  by  haying  referred 
the  question  of  right  to  an  arbitrator,  who  awarded  in  &your  of  the 
plaintiff.  Doe  d.  Morris  y.  Rosser,  3  East,  11.  So  where  the  question  of 
tenancy  and  rent  had  been  submitted  to  the  M.  B.  by  an  amicable  suit, 
the  tenant  could  not  dispute  the  plaintiff's  title  to  rent,  after  acquiescence 
in  the  decree  of  the  M.  B.  against  him.    AUason  y.  Stark,  9  Ad.  &  E.  255. 

Proof  of  a  sufficient  title, — By  receipt  of  rent  and  profits,']  On  the  same 
principle  on  which  a  person  in  possession  is  held  to  haye  a  good  tiUe 
against  eyerybody  except  the  legal  owner  of  the  estate,  a  person  who  la 
zeyersioner,  by  reason  of  the  payment  of  rent  to  him,  has  a  good  title 
against  any  person  not  the  real  owner  of  the  estate.  Daiwtry  y.  BroekU^ 
hurst,  3  Exch.  207,  per  Parke,  B,;  Doed,  Lichfield  y.  Stacey,  6  0.  &  P.  139. 
This  proposition  is,  howeyer,  as  aboye  obseiyed,  somewhat  too  broad  to 
be  uniyersally  true ;  but  it  is  quite  clear  that  the  receipt  of  tiie  rents  and 
profits  of  land,  as  eyidenoe  of  title,  stands  on  the  same  footing  as  aotual 
possession. 

TiUe,  at  what  time,^    The  plaintiff  moat  also  show  that  he  had  a  right 
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of  entry  at  the  time  mentioiied  in  the  writ.  B.  N.  P.  105.  If  his  entry  "be 
barred  by  the  Statute  of  Limitations  or  otherwise,  he  cannot  recover.  If 
his  right  to  enter,  therefore,  has  accrued  more  than  12  (formerly  20)  years 
before  the  bringing  of  the  action,  he  must  be  prepared  to  show  himself 
within  some  of  the  exceptions  in  the  statute.  See  the  statute,  jpoat^  Defence, 
pp.  1058  et  sea.  The  plaintiff  could  formerly  claim  in  the  wnt  the  Ismd  as 
from  a  prior  date ;  but  under  the  J.  Acts,  the  only  date  mentioned  in  the 
writ  is  its  date  (see  Eules  1883,  App.  (A.)  Part  I.,  No.  1) ;  that  date  must 
never  be  earlier  than  the  d&j  on  which  the  title  could  formerly  have  been 
laid  in  the  writ.  The  plaintiff  may,  however,  for  the  pmpose  of  recover- 
ing mesne  profits  from  an  earlier  day,  la^  his  title,  or,  in  other  words, 
claim  the  right  of  possession  of  the  premises  from  such  last-mentioned 
day. 

An  heir-at-law  may  lay  his  title  on  the  day  on  which  his  ancestor  died. 
Boe  d.  WrangJiam  v.  Aersev,  3  Wils.  274.  And,  a  posthumous  child  taJdng 
lands  by  way  of  remainder  under  statute  10  &  11  Will.  3,  c.  22  (c.  16 
Buff.),  may  lay  his  title  on  the  day  of  his  father's  death ;  aemlle,  per  Ld. 
Hardwicke,  £.  N.  P.  105.  Where  a  person  came  lawfully  into  possession, 
so  that  ejectment  cannot  be  maintained  until  such  possession  has  been 
determined  by  demand  or  otherwise,  the  title  must  be  laid  after  the 
demand.  Right  v.  Beard,  13  East,  210;  Doe  d.  Loacombe  v.  Clifford,  2 
Oar.  &  K.  448.  So,  where  there  has  been  a  tenancy  at  will,  the  title  can- 
not be  laid  on  a  day  antecedent  to  the  determination  of  the  will.  Goodtitle 
d.  Gallaway  v.  Herbert,  4  T.  R.  680.  See  post,  pp.  1002,  1003.  But,  in 
ejectment  by  a  mortgagee  against  a  morte;aeor  in  possession,  the  title  may 
be  laid  on  a  day  anterior  to  the  actual  determination  of  the  will ;  per 
BuUer,  J.,  Birch  v.  Wright,  1  T.  R.  383.  But,  if  a  clause  be  inserted  in 
the  mortgage-deed  that  the  mortgagor  shall  continue  in  possession  until 
default  made  in  payment,  on  a  day  fixed,  this  amounts  to  a  re-demise,  and 
the  title  must  be  laid  on  a  day  subsequent  to  the  time  for  payment. 
Wilkinson  v.  Hall,  3  N.  C.  508.  See  poet.  Action  for  recovery  of  land  by 
mortgagee,  p.  1048.  But,  the  daj  on  which  the  title  is  laid  may  be 
amended  at  Nisi  Prius,  so  as  to  smt  the  proof  of  title.  Doe  d.  Edwards  v. 
Leach,  3  M.  &  Qr.  229 ;  Doe  d.  Simpson  v.  HaU,  5  M.  &  Gb.  795 ;  and  see 
Boles  1883,  0.  xxviii.,  r.  1,  ante,  p.  286. 

Title,  in  wluym.^  All  the  persons  in  whom  the  title  is  alleged  to  be 
should  be  named  m  the  writ,  and  the  jury  at  the  trial  will  find  which  of 
them  are  entitled,  and  whether  to  the  whole,  or  to  what  part.  Rules  1883, 
O.  xvi.,  r.  1,  replacing  0.  L.  P.  Act,  1852,  s.  180.  The  judge,  at  the  trial, 
may,  under  Rules  1883,  0.  xvi.,  rr.  2,  11,  ante,  p.  90,  add  the  names  of 
any  persons  as  plaintiffs,  in  whom  it  turns  out  that  the  legal  estate  is 
vested.  See  cases  cited  ante,  p.  91,  and  Biake  v.  Done,  7  H.  &  N.  465 ;  31 
L.  J.,  Ex.  100,  decided  under  the  0.  L-  P.  Act,  1852,  ss.  35,  222.  If 
several  joint-tenants  or  co-parceners  join,  the  whole  may  be  recovered. 
Doe  d.  Maraack  v.  Bead,  12  East,  57 ;  Doe  d.  Lulham  v.  Fenn,  3  Camp. 
190.  And  such  is  the  case  now  also,  with  tenants  in  common.  Ellias  v. 
EUiae,  E.  B.  &  E.  81 ;  27  L.  J.,  Q.  B.  316.  If  a  term  vest  in  executors, 
the  whole  land  may  be  recovered  under  a  claim  bv  any  of  them.  Doe  d. 
8tace  V.  Wheder,  15  M.  &  W.  623.  The  payment  of  one  entire  rent  to  the 
ooDunon  agent  of  the  plaintiffs  is  primd  facie  evidence  of  their  title  as 
joint  tenants.  Doe  d.  Clarke  v.  Grant,  12  East,  221.  The  foregoing 
authorities,  however,  do  not  seem  to  apply  to  the  case  of  co-tenants,  or 
other  persons  having  distinct  interests  or  estates,  who  have  actually  made 
a  joint  lease,  and  who  bring  ejectment  to  recover  possessioD  of  the 
demised  premises  from  the  lessee,  or  any  one  claiming  imder  him.    In 
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saoh  a  case,  it  seems  to  be  immaterial  wliat  interest  any  co-leasor  baa,  or 
-whether  he  has  any ;  for  the  tenant  is  estopped  by  the  lease.  But  where 
the  seyeral  interests  of  the  joint  lessors  appeared  by  recital  in  the  lease, 
it  was  doubtful  whether  they  oould  formerly  recover  as  joint  tenants, 
fllthongh  a  joint  right  of  re-entry  had  been  reserved.  Doe  d.  Campbdl'y, 
HamUtony  13  Q.  B.  977.  But  no  such  difficulty  seems  to  arise  under  the 
present  procedure.  See  Bules  1883,  0.  xvL,  rr.  1,  11,  antey  p.  90.  See 
farther  Action  for  recovery  of  land  by  landlord,  post,  p.  999. 

Ftoof  of  registered  HtleJ]  Freehold  land  may  be  registered  tmder  the 
Land  Transfer  Act,  1875  (38  &  39  Yict.  c.  87),  with  an  absolute,  qualified 
or  possessory  title,  sects.  7,  8,  9 ;  a  land  certificate  is  then  given  to  the 
proprietor  by  the  registrar,  sect.  10 ;  so  leasehold  property  may  be  regis- 
terM  with  or  without  a  declaration  of  absolute  title  of  lessor  to  srant  the 
lease,  sects.  13,  14 ;  an  office  copy  of  the  lease  is  then  given  by  &e  regis- 
trar ;  sect.  16.  Charges  may  be  entered  on  the  register  and  certificates 
thereof  granted,  sect.  22.  By  sect.  80,  *'  any  land  certificate  or  certifi- 
cate of  <&urge  shaU  be  primS  facie  evidence  of  the  several  matters  therein 
contained,  and  the  office  copy  of  a  registered  lease  shall  be  evidence  of  the 
contents  of  the  registered  lease."  Subject  to  any  registered  estates, 
charges  or  rights,  a  deposit  of  the  land  certificate  or  office  copy  of  lease 
shall,  for  the  purpose  of  creating  a  lien  on  the  land  to  which  they  relate, 
be  equivalent  to  a  deposit  of  the  title-deeds ;  sect.  81.  By  sect.  107,  the 
office  of  land  registrv  shall  have  a  seal,  and  by  sect.  120  each  district 
registry  office  sludl  also  have  a  seal,  '*  and  any  instrument  purporting  to 
be  sealed  with  such  seal  shall  be  admissible  in  evidence,  and,  if  a  cop^,  the 
same  shall  be  admissible  in  like  manner  as  the  original."  There  is  no 
similar  provision  with  reference  to  the  seal  of  the  principal  office,  but  this 
is  presumably  supplied  by  8  &  9  Yict.  c.  113,  s.  1,  ante,  p.  100,  or  14  &  15 
Yict.  c.  99,  s.  14,  ante,  p.  101. 

Proof  of  title, — Legal  estate,!  The  plaintiff  must  formerly  always  have 
proved  a  legal  title,  an  equitable  title  was  not  sufficient.  Doe  d.  Sheiven 
T.  Wroot,  5  East,  138 ;  Doe  d.  North  v.  Wehher,  2  N.  C.  922.  By  the  J.  Act, 
1873,  8.  24  (1\  ante,  p.  298,  the  court  is  to  give  the  plaintiff  the  same  relief 
on  an  equitaole  title  that  the  Court  of  Chancery  would  formerly  have 
given,  and  where  the  equitable  owner  is  entitled  to  possession,  as  against 
uie  person  in  possession,  he  is  bound  only  to  prove  an  equitable  title. 
See  General  Finance,  &c,  Co,  v.  Liberator,  &c.  Building  8oc,,  10  Ch.  D.  24, 
per  M.R.  But,  the  effect  of  the  Act  is  not  to  abolish  the  distinction  be- 
tween legal  and  equitable  titles.  Joseph  v.  Lyons,  15  Q.  B.  D.  280,  C.  A. ; 
Clements  v.  Matthews,  11  Q.  B.  D.  814,  per  Cotton,  L.  J.  See  further,  posi, 
pp.  1007, 1022, 1023.  By  sect.  25  (5),  ante,  p.  299,  a  mortgagor  entitled  to 
the  possession  of  land,  may  sue  for  ue  recovery  thereof  in  his  own  name, 
if  his  mortgagee  have  not  given  notice  of  his  intention  to  enter  into  pos- 
session, or  receipt  of  the  rents  and  profits  thereof.  In  other  cases,  how- 
ever, the  person  in  whom  the  legal  estate  is  vested  must  be  a  plaintiff  in 
the  action ;  it  is  therefore  still  material  to  consider  where  it  is  vested. 
Thus  it  is  sometimes  necessary  to  consider  at  Nisi  Prius  whether  a  use  is 
executed  so  as  to  give  the  legal  estate  to  the  cesttii  que  use»  The  general 
rule  is,  that,  in  the  case  of  passive  trusts  created  by  deed  or  will,  the  use 
must  either  be  reduplicated,  if  limited  on  a  freehold,  or  must  be  limited 
on  a  term  of  years ;  otherwise  a  legal  estate  passes.  Thus,  if  the  feoff- 
ment is  to  A.  and  his  heirs,  to  the  use  of,  or  in  trust  for,  B.  and  his  heirs, 
the  estate  of  B.  is  a  legal  seiEon  in  fee.  But,  if  the  conveyance  is  to  A. 
and  his  heirs,  to  the  use  of  B.  and  his  heirs,  to  the  use  of  C.  and  his  heirs. 
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then  B.  has  a  legal,  and  0.  only  an  equitable,  estate.  So,  if  the  conrey- 
ance  is  to  A.  and  his  heirs,  to  tiie  use  of,  or  in  trust  for,  A.  and  his  heirs, 
to  the  use  of  B.  and  his  heirs,  B.  has  only  an  equitable  interest.  Doe  d. 
Lloyd  Y,  Fasaingham,  6  B.  &  C.  305;  1  Steph.  Com.  B.  2,  Pt.  1,  c.  9. 
Where  the  estate  limited  to  a  use  is  a  leasehold  or  chattel  interest,  the 
Statute  of  Uses  is  inoperatiye,  and  the  use  limited  is  a  mere  trust. 
Ibid. 

With  regard  to  grants  and  devises  in  trust,  the  rule  is  that  where  some- 
thing is  to  be  done  by  the  trustees  which  makes  it  necessary  for  them  to 
haye  the  legal  estate,  such  as  the  payment  of  the  rents  and  profits  to 
another's  separate  use,  or  of  i^e  debts  of  the  testator,  or  to  pay  rates  and 
taxes,  and  keep  the  premises  in  repair,  or  the  like,  the  lesal  estate  is 
Tested  in  them,  and  the  beneficial  grantee  or  devisee  has  only  an  equit- 
able estate.  See  the  note  to  Jeffretxm  v.  Morton,  2  Wms.  Saund.  lib, 
et  8eq,Cll)j  and  the  cases  there  collected.  See  also  Poad  v.  Watson,  6 
E.  &  B.  606;  Berry  v.  Berry,  7  Oh.  D.  657  ;  Daviee  v.  Jones,  24  Oh.  D. 
190.  Where  the  trustees  are  to  pay  debts,  they  take  the  legal  fee.  Spenee 
V.  Spence,  12  0.  B.,  N.  S.  199;  31  L.  J.,  0.  P.  189;  In  re  Tanquerav- 
Willawne  &  Landau,  20  Oh.  D.  465,  0.  A.  But  a  mere  charge  for  the 
payment  of  debts  will  not  give  the  trustees  the  legal  estate,  tmless  the 
testator  intends,  that  they  e£all  be  active  in  paying  the  debts.  Kenrick  v. 
Beauderk,  3  B.  &  P.  175.  A  trust  to  receive  the  rents  and  profits,  andpay 
them  over,  vests  the  legal  estate  in  the  trustee.  Doe  d.  Gratrex  v.  Hom' 
fray,  6  Ad.  &  E.  206.  A  trust  to  permit  and  suffer  the  cestui  que  trust  to 
receive  the  rents  and  profits,  vests  it  in  the  cestui  que  trust,  Broughton  v. 
Langley,  2  Salk.  679.  A  devise  to  trustees  in  trust  to  pay  to  or  permit 
and  suffer  to  receive,  &c.,  gives  the  legal  estate  to  the  cestui  que  trust ; 
because,  being  inconsistent,  the  last  words  shall  prevail  in  a  will.  Doe  d, 
Leicester  v.  Biggs,  2  Taunt.  109 ;  Baker  v.  White,  L.  E.,  20  Eq.  166.  Yet 
where  the  trustees  under  a  like  devise  were  to  repair,  to  let,  &c.,  it  was 
held  that  they  took  the  legal  estate.  White  v.  Barker,  1  N.  0.  573.  And 
where  the  trust  as  to  three  undivided  parts  out  of  four,  required  the  legal 
estate  to  be  in  the  trustees,  it  was  held  to  vest  in  them  as  to  the  whole. 
Id.  At  oonmion  law,  if  an  estate  be  devised  to  trustees  for  purposes 
which  are  to  last  only  for  a  certain  time,  the  use  of  the  word  **  heirs" 
will  not  give  the  fee ;  the  devise  will  be  cut  down  to  the  time  necessary 
for  the  purposes.  But,  if  the  fee  be  given  in  terms  with  trusts  that 
extend  over  an  indefinite  time,  it  is  not  so ;  and  if  no  particular  time  can 
be  fixed  at  which  the  trusts  shall  end,  the  estate  cannot  be  cut  down.  Per 
Patteson,  J.,  in  Doe  d.  Davies  v.  Davies,  1  Q.  B.  430,  438 ;  and  see  per 
Bayley,  J.,  in  Houston  v.  Hughes,  6  B.  &  0.  421 ;  and  in  Doe  d.  Player  v. 
NichoiU,  1  B.  &  0.  342.  See  ako  Doe  d.  Tomkyns  v.  Willan,  2  B.  &  A. 
84 ;  and  Collier  v.  Walters,  L.  B.,  17  Eq.  252.  The  same  rules  apply  to  a 
bequest  of  leaseholds ;  Stevenson  v.  Liverpool,  Mayor  of,  L.  B.,  10  Q.  B.  1 ; 
or,  of  copyholds ;  Doe  d.  Woodcock  v.  Barthrop,  5  Taunt.  382 ;  Baker  v. 
White,  supra. 

In  the  case  of  wills  made  or  revived  after  the  31st  December,  1837,  the 
Wills  Act  (1  Yict.  c.  26,)  by  sect.  30  enacts  that  a  devise  of  real  estate 
(not  being  a  presentation  to  a  church)  to  a  trustee  or  executor,  will  pass 
the  whole  estate  which  the  testator  had  power  to  dispose  of  by  will,  unless 
a  definite  term  of  years,  absolute  or  determinable,  or  an  estate  of  freehold 
be  given  expressly  or  by  implication;  and  by  sect.  31,  where  any  real 
estate  is  devised  to  a  trustee  without  any  express  limitation  of  the  estate 
to  be  taken,  and  the  beneficial  interest  in  it,  or  in  the  surplus  rents  and 
profits  of  it,  is  not  given  to  any  person  for  life, — or  is  so  given,  but  the 
purposes  of  the  trust  may  contmue  beyond  the  life  of  the  person, — such 

t2 
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devise  is  to  be  construed  to  pass  to  the  trustee  the  whole  legal  estate 
which  the  testator  had  power  to  dispose  of  by  will,  and  not  an  estate 
determinable  when  the  trust  is  satisfiea. 

Proof  of  legal  tiUe, — Presumption  of  surrender  of  terms,']  The  following 
are  a  few  cases  representing  the  law  of  presumed  surrender  of  outstanding 
terms  before  8  &  9  Yict.  c.  112.    See  post^  p.  997. 

Where  the  legal  estate  was  vested  m  a  trustee,  and  there  was  no  direct 
evidence  of  a  conveyance  or  surrender  to  the  ce$tui  que  trust,  it  was  held 
that  a  jury  might  sometimes  presume  such  conveyance  or  surrender. 
Lade  v.  Holfori,  B.  N.  P.  110;  OoodHtle  d.  Jones  v.  Jones,  7  T.  R.  45. 
On  the  same  principle,  where  an  estate  was  directed  to  be  conveyed  to  A. 
on  his  attaining  his  majority,  it  was  held  that  a  jury  might,  within  four 
years  from  that  time,  presume  that  it  was  so  conveyed  by  the  trustees. 
England  v.  Slade,  4  T.  B.  682.  So,  where  it  was  for  the  interest  of  the 
owner  of  the  inheritance  that  a  satisfied  term  should  be  considered  as 
surrendered,  and  it  appeared  that  no  beneficial  purpose  could  be  answered 
by  the  continuance  of  the  term,  a  surrender  might  be  presumed.  Doe  d. 
Burdett  v.  WrighU,  2  B.  &  A.  710.  Accord.  Doe  d.  Putland  v.  ffilder.  Id, 
782.  But  in  Doe  d.  Blacknell  v.  Plowman,  infra,  and  in  Aspinafl  t- 
Kempson,  Suffd.  Y.  &  P.,  8th  ed.,  446,  cor.  Lord  Eldon,  C,  the  doctrine 
held  in  the  above  cases  was  questioned ;  and  the  court  will  not  presume 
a  sun'ender,  unless  there  has  been  a  dealing  with  the  estate,  in  a  wav 
in  which  reasonable  men,  and  men  of  business,  woiild  not  have  dealt  witn 
it,  unless  the  term  had  been  put  an  end  to.  Garrard  v.  Tuck,  8  C.  B. 
231 ;  see  also  Cottrell  v.  Hughes,  15  C.  B.  532;  24  L.  J.,  C.  P.  107;  and, 
in  V.  &  P.  14th  ed.,  621,  Doe  d.  Putland  v.  Hilder,  supra,  is  considered  by 
Lord  St.  Leonards  as  overruled. 

The  mere  fact  of  a  term  being  satisfied  furnishes  no  ground  from  which 
the  jury  can  presume  it  surrendered,  ^vans  v.  Bicknell,  6  Yes.  185. 
There  ought  to  be  some  dealing  with  the  term,  to  authorize  such  a  pre- 
sumption. S.  0.  Doe  d.  Bees  v.  Williams,  2  M.  &  W.  749.  Where  a 
term  has  been  expressly  assigned  to  attend  the  inheritance,  and  there  has 
been  no  act  of  omission  inconsistent  with  the  existence  of  the  term,  there 
is  less  ground  to  presume  a  surrender  from  the  mere  lapse  of  time,  and 
silence  of  the  paity  who  possesses  the  inheritance.  Doe  d.  Blacknell  t. 
Plowman,  2  B.  &  Ad.  573.  So,  the  recognition  of  the  term  as  subsisting 
at  a  late  period ;  Doe  d.  Oraham  v.  Scott,  11  East,  478 ; — ^the  fact  that  S 
would  have  been  contrary  to  the  duty  of  the  trustees  to  surrender  the 
estate ;  Keene  v.  Deardon,  8  East,  267 ; — or,  that  the  original  enjoyment 
of  the  party,  who  sets  up  the  presumed  conveyance  was  consistent  with 
the  fact  of  there  having  been  no  conveyance ;  Doe  d.  FentncJc  v.  Seed,  5 
B.  &  A.  237 : — are  all  circumstances  from  which  a  jury  may  infer  that  no 
conveyance  has  taken  place.  A.  devised  an  estate  to  trustees  for  years, 
with  remainder  to  B.,  who,  18  years  after  the  death  of  A.,  treated  the 
estate  as  his  own  freehold,  and  leased  it  for  lives ;  it  was  held  that 
the  jury  ought  not  to  presume  a  surrender;  and,  perBajlej,  B.,  "Is 
there  any  case  where  a  surrender  has  been  presumed  within  20  vears  ? 
I  do  not  think  that  a  jury  ought  to  be  required  to  presume  what  they  do 

not  believe Li  the  present  case,  if  a  surrender  had  really 

taken  place,  it  must  have  been  known  to  many  individuals."  Day  v. 
Williams,  2  G.  &  J.  460.  **  No  case  can  be  put  in  which  any  presump- 
tion has  been  made,  except  where  a  title  has  been  shown  by  tne  party, 
who  calls  for  the  presumption,  good  in  substance,  but  wanting  some  col- 
lateral matter  necessary  to  make  it  complete  in  point  of  form."  Per 
Tindal,  C.  J.,  Doe  d.  Hammond  v.  Cooke,  6  Bing.  179. 


Saiiafied  Terms  Act.-- Estoppel.  997 

SaiUfied  Terms  Act,  8  <6  9  Viet,  e,  112.]  Such  was  the  state  of  the  law 
Iwfore  the  passing  of  6  ft  9  Vict.  c.  112.  This  stat.  by  sect.  1  enacts,  that 
every  satisned  term,  which  was,  on  31st  December,  1845,  either  by  express 
dedaration  or  construction  of  law,  attendant  on  the  inheritance  of  any 
land,  shall  on  that  day  cease  as  to  such  land ;  but  that  the  term,  so  atten- 
dant by  express  declaration,  shall  notwithstanding  afford  to  every  one  the 
same  protection  a^inst  charjges,  actions,  claims,  &c.,  as  it  would  have 
afforded  to  him  if  it  had  continued  to  subsist,  but  had  not  been  assigned 
or  dealt  with,  after  that  day ;  and  shall  for  the  purpose  of  such  protec- 
tion be  considered  in  erery  court  of  law  and  equity  to  oe  a  subsisting  term. 

It  is  not  clear  whether  the  effect  of  the  statute  is  only  to  afford  a  pro- 
tection against  claims,  or  to  give  a  title ;  it  would  rather  seem,  howeyer, 
that  it  is  the  former  only.  See  Doe  d.  Cadwalader  y.  Prtctf,  16  M.  &  W. 
603.  And  in  such  cases  the  defendant  will,  perhaps,  only  be  required  to 
show  the  existence  of  the  term  on  the  3l8t  December,  1845,  and  that  it 
was  then  attendant  by  express  declaration.  If  the  latter  is  the  effect  of 
the  statute,  it  is  not  clear  what  should  be  the  course  of  proceeding  where 
the  real  claimant  seeks  to  avail  himself  of  the  statute,  more  especially  where 
the  termor,  living  in  1845,  has  since  died.  As  the  statute  was  made  for  the 
benefit  of  persons  justiy  entitled,  a  defendant  would  probably  not  be  able 
to  avail  himself  of  the  statute,  exce]9t  in  cases  where  equity  would  not  for- 
merly have  restrained  him  from  setting  up  the  term.  Doe  a.  Hare  v.  MvuU- 
dale,  16  M.  &  W.  689;  Cottrell  v.  Hughes,  15  C.  B.  532;  24  L.  J.,  C.  F.  107. 

A.  created  a  mortgage  term  in  1813  to  B.,  under  which  possessioTi  was 
taken  by  B.'s  executor,  and  the  mortgage  was  paid  off  by  A.'s  heir  in 
1837,  and  possession  taken  by  him,  no  assignment  of  the  term  was,  how- 
ever, made  till  after  A.  had  in  1840  leased  me  property  to  C,  and  in  1843 
mor^aged  it  to  D.,  when  B.'s  executor,  by  A.'s  direction,  assigned  the 
term  in  trust  for  D. :  it  was  held  that,  in  an  action  of  ejectment  by  C. 
against  A.'s  heir  on  the  lease,  the  term  was  an  answer,  for  it  was  assigned 
in  trust  for  the  mortg^ee,  and  the  Act  did  not  apply.  Owen  v.  Owtn,  3 
H.  &  0.  88 ;  33  L.  J.,  Ex.  237. 

Section  2  relates  to  terms  subsisting  or  thereafter  created,  and  becoming 
satisfied  since  31st  December,  1845,  and  which,  after  that  day,  shall 
become  attendant  either  by  express  declaration  or  construction  of  law ; 
and  it  enacts  that  every  such  term  shall,  immediately  on  its  becoming  so 
attendant,  absolutely  cease  as  to  the  land  upon  the  reversion  whereof  it 
shall  become  attendant. 

In  order  that  the  term  should  cease  under  this  section,  it  must  have 
become  attendant  on  the  legal  inheritance ;  Doe  d.  Clay  v.  Jones,  13  Q.  B. 
774 ;  and  the  term  must  be  satisfied.     Andersons*  Pignet,  L.  B.,  8Ch.  180. 

Where  a  term  is  to  attend  the  inheritance,  it  can  only  be  dealt  with  by 
those  who  are  entitled  to  the  inheritance ;  and  therefore  an  assignment 
by  a  tenant  for  life  is  inoperative.  Plant  v.  Taylor,  7H.  &N.  211;  31 
L.  J.,  Ex.  289. 

Proof  of  legal  title. — Estoppel.^  The  defendant  may,  in  some  cases,  dis- 
prove the  legal  titie  of  the  party  through  whom  both  he  and  the  plaintiff 
claim.  Thus,  where  the  plaintiff  claims  imder  a  conveyance  from  A.  B. 
in  1818,  and  the  defendant  under  a  conveyance  from  A.  B.  in  1824,  the 
defendant  may  show  that,  in  1818,  A.  B.  had  no  legal  estate  to  convey. 
Doe  d.  Oliver  v.  Powell,  1  Ad.  &  E.  531.  But  where  A.,  without  title, 
entered  upon  land  and  built  a  cottage,  and  afterwards  accepted  a  lease  by 
indenture  from  B. ;  and  defendant  claiming  the  land  as  his  own,  paid  A. 
20/.  to  give  up  possession  to  him ;  it  was  held,  in  ejectment  by  B.,  that  A. 
had  estopped  nimself  from  controverting  the  title  of  B.,  and  that  the  de- 
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f endant  was  bound  hy  the  estoppel,  liavmg  come  in  under,  and  reoeiTed 
poBsession  from  A.  Doe  d.  BuUen  y.  MilU^  2  Ad.  &  E.  17 ;  Doe  d.  Haden 
T.  BwrUm,  9  0.  &  P.  254.  See  Doe  d.  Johrmn  v.  Baytup,  3  Ad.  &  E.  188, 
and  other  cases  cited  post,  p.  1001.  So,  an  agreement  to  purchase  by  a 
party  in  possession  is  such  an  acknowledgment  of  title  in  the  vendor  as,  in 
the  event  of  the  purchase  not  being  oom]^eted,  to  estop  the  purchaser  fram. 
denying  the  titfe  of  the  vendor.  Doe  d.  Bord  v.  Burton^  16  Q.  B.  807. 
See  Farrdly  v.  Bobi'M,  I.  B.,  3  C.  L.  284,  C.  P.  poeiy  p.  10C3.  So,  where 
a  bankrupt,  by  a  oonveyanoe  which  showed  the  legal  estate  to  be  out- 
standing, assigned  leasenold  premises  to  a  tmstee,  and  the  assignees  pro- 
eared  an  assignment  from  the  trustee  to  them,  and  forced  the  lessee  to 
attorn  to  them,  it  was  held  that  this  was  a  sufficient  title  to  enable  the 
assignees  to  brinff  ejectment.  Cooper  v.  Lands,  14  L.  T.,  N.  S.  287,  E.  T. 
Ifi^,  0.  P.  And  see  further  as  to  the  effect  of  attornment,  Bepievin^ — 
Tenancy  o/pkUntiff,  post,  pp.  1073,  1074.  Where  A.,  the  tenant  of  lands, 
by  the  curte^,  devised  them  to  B.  for  life,  charged  with  certain  annuities, 
with  remainder  to  0. ;  it  was  held  that  B.,  hiEiving  entered  under  the 
devise  and  paid  the  annuities,  was  estopped  from  denying  A.'s  title  to 
make  the  devise,  and  that  neither  B.  nor  his  successors  in  title  could 
acquire  a  title,  as  against  C,  under  the  Statute  of  Limitations.  Board  v. 
Board f  L.  B.,  9  Q.  B.  48.  Where,  however,  the  testator  devised  all  his 
lands  to  A.  and  her  heirs,  in  tru£t  for  A.  for  life,  remainder  to  B.,  and  A. 
entered  into  possession  of  all  the  testator's  lands  M.  and  N.,  of  which  N. 
by  reason  of  the  will  beins  prior  to  the  Wills  Act  did  not  pass  thereonder ; 
it  was  held  that  as  to  Hie  lands  N.,  A.  could  acquire  a  good  title  nnder  the 
statute.     Paine  v.  Jones,  L.  B.,  18  Eq.  320. 

As  already  stated,  ante,  p.  331,  a  t^umt  may  show  that  the  title  of  tibe 
landlord  has  expired.  Thus,  in  ejectment  for  a  forfeiture,  he  may  ahow 
that  the  plaintin  has  conveyed  away  all  his  leeal  estate  hy  way  of  mort- 
gage, though  the  mortgagee  has  never  enforced  his  rights.  Doe  d.  MarriaU 
T.  Edwards,  6  B.  &  Ad.  1065.  But,  if  the  tenant  continue  to  pay  rent  to 
the  landlord  after  his  title  has  expired,  the  creation  of  a  new  tenancy 
fromyear  to  year  may  be  inferred,  and  this  will  estop  the  tenant.  L.  A 
N.  W.  By.  Co.  V.  West,  L.  B.,  2  G.  P.  553.  See  further  as  to  estoppel, 
poet.  Action  for  recovery  of  land  hy  landlord,  pp.  999  et  seq. 

A  lessee  cannot  before  entry,  maintain  ejectment  on  the  lease  for  the 
lands  demised ;  for  he  has  no  estate,  but  only  an  interesse  termini ;  Bac 
Abr.  Leases  (M).  See  however  Doe  d.  Parsley  v.  Day,  2  Q.  B.  156;  but 
the  principle  of  this  decision  seems  hardly  to  apply  to  the  present 
practice. 

Title  expired.'l  By  the  C.  L.  P.  Act,  1852,  s.  181,  ';  Li  case  the  title  of 
the  claimant  shall  appear  to  have  existed  as  alleged  in  the  writ,  and  at 
the  time  of  service  thereof,  but  it  shall  also  appear  to  have  expired  before 
the  time  of  trial,  the  claimant  shall,  notwithstanding,  be  entitled  to  a 
verdict,  according  to  the  fact,  that  he  was  so  entitled  at  the  time  of  bring- 
ing the  action  and  serving  the  writ,  and  to  a  judgment  for  his  costs  of 
suit."  This  section  is  repealed  by  46  &  47  Yict.  c.  49,  but  as  the  enact- 
ment was  in  accordance  with  the  old  practice ;  see  Go.  Litt.  285  a ;  Doe  d. 
Morgan  v.  Bluck,  3  Camp.  447 ;  the  same  practice  would  seem  to  be  still 
in  force.  See  Bules  1883,  0.  Ixxii.,  r.  2,  ante,  p.  1,  n.  But  pUitiriff 
cannot  sue  out  and  serve  a  writ  after  the  title  has  expired.  Doe  d. 
Gardner  v.  Kennard,  12  Q.  B.  244.  Where  the  claimant  was  assignee  of 
lessee,  and  the  defendant  assignee  of  the  sub-lessee  of  the  same  tenn,  less 
ten  days,  who  had  held  over  after  the  expiration  of  his  term,  on  which 
ejectment  was  brought  before  the  expiration  of  the  ten  days,  and  the 
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orieinal  term  had  expired  before  the  trial,  but  there  was  no  affirmatiye 
evidence  that  the  ctaimant  had  no  other  title;  it  was  held  that  the 
claimant  was  entitled  to  a  yerdict  in  the  general  form  under  G.  L.  P.  Act, 
1652,  B.  180,  and  to  a  judgment  and  writ  of  possession  imder  sect.  185. 
OibbiniT.  Buddand,  1  H.  &  0.  736;  32  L.  J.,  Ex.  156.  See,  however, 
the  observations  of  Westbury,  C,  on  this  case  in  BvuMand  v.  Oihbina,  32 
li.  J.,  Ch.  391. 

The  local  description  of  t?ie  premiees,']  A  variance  in  the  local  situation 
of  the  premises  was  held  fatal,  unless  amended.  Goodtitle  d.  Pincent  v. 
Lammimanf  2  Camp.  274.  But  the  power  of  amendment  at  Nisi  Prius 
has  rendered  a  variance  of  little  moment,  where  the  merits  are  not 
affected  by  it.     Vide  ante,  p.  286. 

Actual  ofigter — Ejectment  by  tenants  in  common,  <l^.]  Where  the  plaintiff 
is  entitled  with  the  defendant  as  joint  tenant,  tenant  in  common,  or  co- 
parcener, he  cannot  maintain  ejectment,  imless  he  has  been  actuallj 
ousted  from  his  possession,  or  the  defendant  has  done  that  which  is 
equivalent  to  ouster.  See  CuUey  y.  Doe  d.  Taylerson,  11  Ad.  &  E.  1008, 
1015;  OcUes  d.  Wig/all  v.  Brydon,  3  Burr.  1897,  and  cases  in/ra.  It 
eeems  that  the  plaintiff  must,  in  such  case,  state  in  the  statement  of 
daim  that  he  is  joint-tenant,  &c.,  and  has  been  ousted,  and  this  ouster, 
if  denied,  will  be  an  issue  to  be  tried  in  the  action.  The  0.  L.  P.  Act, 
1862,  ss.  188,  189,  relating  to  this  subject,  were  repealed  by  46  &  47  Vict. 
e.  49. 

Where  a  tenant  in  common  had  been  in  the  sole  and  uninterrupted 
possession  for  36  years,  without  account  to,  or  demand  by,  his  companion, 
uiis  was  held  to  oe  ground  for  a  jury  to  presume  an  actual  ouster.  Jhe  d. 
Fisher  v.  Prosser,  Ck)wp.  217.  If  one  tenant  in  possession  claim  the  whole 
and  denies  possession  to  the  other,  this,  being  beyond  the  mere  act  of 
receiving  the  whole  rent,  is  evidence  of  an  ouster.  Doe  d.  Hellings  y. 
Bird,  11  East,  49;  Co.  litt.  199  b.  So,  where  three  of  four  co-tenants 
authorized  a  company  to  use  the  land  for  a  railroad,  it  was  held  that  such 
user  amounted  to  an  ouster  of  the  fourth  tenant  in  common.  Doe  d. 
WatJim  y.  Hwn,  3  M.  &  W.  333,  340 ;  5  M.  &  W.  564.  Where  one  of  two 
tenants  in  common  of  a  wall  altered  the  height  of  it  and  built  an  out- 
house, of  which  the  roof  extended  oyer  it,  and  put  up  a  tablet  on  the  wall 
claiming  the  whole  wall,  it  was  held  that  this  was  evidence  for  the  jury 
of  an  oiuter  of  Ihe  co-tenant.  Stedman  y.  Smith,  8  E.  &  B.  1 :  26  L.  J., 
Q.  B.  314.  Before  the  3  &  4  Will.  4,  c.  27,  a  bare  perception  of  the 
profits  by  one  tenant  in  common  for  26  years  was  no  ouster.  Fairclaim  d. 
Emjpson  y.  Shackleton,  5  Burr.  2604.  And  where  one  tenant  in  common 
levied  a  fine  and  took  the  rents  and  profits  afterwards,  without  account, 
for  nearly  five  years,  it  was  held  that  there  was  no  evidence  from  which  a 
jury  could  presume  (contrary  to  the  justice  of  the  case)  an  ouster  of  the 
other  tenant.    Peacectbh  d.  Aornbloiver  v.  Bead,  1  East,  568. 

Action  for  Recovery  of  Land  by  Landlord. 

In  an  action  by  a  landlord  for  the  recoyery  of  his  land,  the  |>laintiff  in 
general  need  not  prove  his  own  title,  but  only  the  demise,  and  its  expira- 
tion either  by  efflux  of  time,  determination  of  will,  demand  of  possession, 
notice  to  quit,  disclaimer,  or  forfeiture. 

The  tenant  in  general  cannot  dispute  the  title  of  his  lessor ;  Delaney  y. 
Fox,  2  C.  B.,  N.  8.  768;  26  L.  J.,  C.  P.  248 ;  whether  the  original  lessor 
or  his  assignee  be  plaintiff.     GouMsworth  v.  Knights,  11  M.  &  W.  337 ; 
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dahberUon  v.  Irving,  6  H.  &  N.  135 ;  29  L.  J.,  Ex.  486,  Ex.  Ch-  There- 
fore, if  a  demise  be  shown,  and  tiUe  be  traced  from  the  lessor  to  the 
plaintiff,  no  other  eyidenoe  of  title  need  be  giyen.  And,  at  any  rate  where 
the  statement  of  claim  alleges  generally  that  the  reversion  is  vested  in  the 

Slaintiff,  proof  that  the  defendant  has  paid  rent  to  himself,  will  be  evi- 
enoe  of  the  plaintiffs  title  as  assignee.  Doe  v.  Parker^  Peake,  £y., 
5th  ed.  283.  Where  the  defendant,  before  the  expiration  of  his  term,  has 
entered  into  an  agreement  for  a  renewal  of  his  tenancy,  from  a  person 
claiming  as  devisee  of  the  landlord,  and  has  paid  him  rent,  he  cannot 
dispute  the  title  of  the  claimant  by  proving  the  incapacity  of  the  devisor, 
if  no  fraud  were  practised  on  the  defendant  by  the  claimant.  Doe  d. 
Marlow  v.  Wiggins,  4  Q.  B.  367.  And  a  person  claiming  under,  or  who 
has  received  possession  by  the  voluntary  act  of  the  tenant,  is  equally 
estopped.  Doe  d.  Bullen  v.  Mills,  ante,  p.  998 ;  L.  d;  N.  W.  By,  Co.  v. 
West,  L.  B.,  2  C.  P.  553.  And  it  seems  that  the  estoppel  will  continue 
so  long  as  the  tenant,  or  any  person  claiming  under  him,  retains  posses- 
sion of  the  land  after  the  expiration  of  the  lease.  See  Doe  d.  Manton  y. 
Austin,  infra.  But  a  payment  or  acknowledgment  made  under  the 
influence  of  a  fraudulent  or  false  representation  will  not  estop  the  tenant. 
Doe  d.  Plevin  v.  Brown,  7  Ad.  &  E.  447. 

It  is  in  general  unnecessary  for  the  plaintiff  to  show  how  the  defendant 
obtained  possession  of  the  land,  for  any  person  entering  into  possession, 
after  entry  of  the  tenant,  and  during  the  continuance  of  the  term,  i& 
bound  by  the  conditions  of  the  lease.  Humphry  v.  Damion,  Cro.  Jac 
300 ;  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  709,  C.  A.  Entry  of  the 
tenant  under  the  lease  will  be  presumed.  S.  C.  And  in  the  absence  of 
proof  to  the  contrary,  the  person  in  possession  is  presumed  to  be  assignee 
of  the  term.  S.  C. ;  Doe  d.  Morris  v.  Williams,  6  B.  &  C.  41.  Proof  of 
payment  of  rent  to  the  plaintiff  or  his  predecessor  in  title,  by  a  previoua 
occupier  then  in  possession  is  admissible  evidence  of  the  plaintiffs  title,  as 
against  any  subsequent  tenant  in  possession,  whether  claiming  through 
or  under  such  occupier  or  not ;  for  such  receipt  of  rent  is  prima  fade 
proof  of  a  seisin  in  fee.  Vide  ante,  p.  992;  Doe  d.  Lichfield  v.  Stacey,  6 
0.  &  P.  139 ;  Doe  d.  Manton  v.  Austin,  9  Bing.  41 ;  Doe  d.  Spencer,  EL  v. 
Beckett,  4  Q.  B.  601;  Daintry  v.  Brocklehurst,  3  Exch.  207.  So  the 
admissions  of  deceased  occupiers  are  evidence  of  the  plaintiffs  title.  Vide 
ante,  p.  57. 

But,  if  a  defect  of  title  in  the  lessor  appear  on  the  lease  itself,  the 
lessee  is  not  estopped  from  showing  that  defect.  Doe  d.  Barker  v.  Gold- 
smith,  2  C.  &  J.  674 ;  Greenaway  v.  Hart,  14  C.  B.  340;  23  L.  J.,  C.  P. 
115;  Saunders  v.  Merryweather,  3  H.  &  C.  902;  35  L.  J.,  Ex.  115. 
Where,  however,  the  defendant  was  lessee  to  the  plaintiff,  and  had  paid 
rent  under  his  lease,  which  contained  in  the  fiabendum  a  proviso  that  it 
was  subject  to  an  outstanding  lease  to  W.  K.,  it  was  held,  that  the  defen- 
dant could  not  set  up  the  term  created  by  tiiis  latter  lease  against  the 
plaintiff.     Duke  v.  Ashby,  7  H.  &  N.  600;  31  L.  J.,  Ex.  168. 

The  doctrine  of  estoppel  has  been  applied  also  to  encroachments  made 
by  the  tenant  during  me  term,  whether  for  life  or  years,  out  of  land 
belonging  to  a  stranger,  either  adjoining  the  land  held  by  the  tenant,  or 
separated  from  it  by  a  road  or  brook ;  but  the  principle  is  scarcely  that  of 
an  estopijel,  but  rather  proceeds  on  the  ground  tnat  if  the  power  to 
encroach  is  derived  from  tne  occupation  of  premises  held  of  a  landlord, 
and  the  encroachment  is  occupied  as  if  it  were  part  of  the  holding,  the 
presumption  is  that  it  is  included  in  the  tenancy  and  belongs  to  the  land- 
lord.   Doe  d.  Lloyd  v.  Jories,  15  M.  &  W.  580 ;  Andrews  v.  Hailes,  2  E.  & 
B.^349;  22  L.  J.,  Q.  B.  409;  Doe  d.  Croft  v.  Tidhury,  14  0.  B.  304;  23 
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L.  J.,  0.  P.  67 ;  Lishume,  EL  v.  Daviea,  L.  E.,  1  C,  P.  269.  See  also 
Whitmore  t.  Humphrte»y  L.  B.,  7  0.  P.  1,  cited  potiy  p.  1066.  But  this 
presumption  is  one  of  fact  only,  and  may  be  rebutted  by  clear  eiddenoe 
that,  at  the  time  the  encroachment  was  made,  the  tenant  intended  it  for 
himself.  See  S.  CC.  Thus,  where  A.  occupied,  as  his  own  land,  land 
belonging  to  B.,  and  before  the  expiration  of  12  (formerly  20)  years 
became  tenant  to  B.  of  land  adjacent  to  the  plot  so  occupied,  this  does  not 
change  the  character  of  A.'s  possession,  but  he  can,  whilst  he  remains 
such  tenant,  acquire  against  n,  a  prescriptive  title  to  the  land  £rst 
occupied  by  him.  JXxon  y.  Baty,  L.  B.,  1  Ex.  269.  See  also  Bemey  y. 
Bickmare,  8  L.  T.,  N.  S.  353 ;  E.  T.  1863,  Q.  B. 

A  mere  licensee  is  on  the  same  footing  as  a  tenant ;  therefore  where  a 
person  fraudulently  obtained  leaye  to  enter  from  a  servant  of  the  plaintiff, 
and  then  set  up  a  title  to  the  premises,  it  was  held  that  he  could  not 
defend  an  ejectment,  but  was  bound  to  deliver  up  possession  before  he 
disputed  the  title.  Doe  d.  Johnson  v.  Baytup^  3  Ad.  &  E.  188.  Where  A. 
conveyed  lands  in  fee  with  an  agreement  tnat  he  was  to  remain  in  pos- 
session during  his  life ;  it  was  held,  that  A.*s  widow  could  not  defend  her 
possession  against  an  ejectment  at  the  suit  of  the  alienee  by  setting  up 
the  title  of  a  party  to  whom  A.  had  previously  mortgaged  the  land. 
Doe  d.  Laming  v.  Skirrow,  7  Ad.  &  E.  167.  The  lessor  of  the  plaintiff 
was  devisee  of  A.,  and  it  appeared  that  A.  let  the  defendant  into  posses- 
sion, but  was  then  occupier  nimself  as  servant  only,  or  at  most  tenant  at 
sufferance,  to  another ;  still  it  was  held  that  this  was  sufficient  title  as 
against  the  defendant.  Doed,  Willis  y,  Birchmore,  9  Ad.  &  E.  662.  In  Doe 
d.  Higginhotham  y.  Barton^  1 1  Ad.  &  E.  307,  it  was  held  that  the  defendant 
mieht  show  that  the  plaintiff,  his  lessor,  was  mortgagor  in  possession 
wim  the  mortgagee's  assent,  when  he  let  the  defendant  into  possession, 
and  that  the  mortgagor  had  since  been  treated  by  the  mortgagee  as  a 
trespasser,  whereby  his  title  had  been  determined.  For  tms  purpose 
evidence  to  show  that  the  mortgagee  had  given  notice  to  the  defendant  to 
pay  the  rent  to  him,  and  that  the  defendant  had  paid  it,  it  was  held 
admissible ;  and  semhle,  if  communication  were  shown  to  have  taken  place 
between  the  mortgagee  and  the  mortgagor,  would  have  been  sufficient 

Eroof  that  the  mortgagor  had  been  treated  as  a  trespasser.  This  case  has, 
owever,  been  questioned;  see  per  Williams,  J.,  in  Dtlaney  v.  Fox,  2 
C.  B.,  N.  S.  777;  26  L.  J.,  C.  P.  250,  where  the  court  held  that  pay- 
ment of  rent  under  a  threat  of  distress  to  a  third  person,  who  in  fact  was 
the  real  owner,  was  not  a  constructive  eviction,  so  as  to  open  the  estoppel ; 
and  qucerty  whether  there  could  be  for  this  purpose  a  constructive  eviction. 
S.  G.  A  payment  of  rent  imder  a  mistake  to  a  person,  other  than  the 
person  by  whom  the  possession  was  given,  is  no  estoppel.  Doe  d.  Higgin^ 
ootham  v.  Barton,  supra.  See  further.  Action  for  use  and  occupation,  ante^ 
pp.  323  et  seq.,  and  Action  of  replevin — Tenancy  of  plaintiff,  post,  pp. 
ei  seq. 

An  estoppel  must  be  mutual,  and  if  the  landlord  is  not  estopped  neither 
is  the  tenant.  Brereton  v.  Evans,  Cro.  Eliz.  700 ;  Howe  v.  bcarrot,  4  H. 
&  N.  723 ;  28  L.  J.,  Ex.  325 ;  cited  ante,  p.  324. 

A  lessor  cannot  avoid  a  lease  on  the  ground  that  he  was  induced  to 
grant  it  by  a  fraudulent  misrepresentation.  Feret  v.  Hill,  16  G.  B.  207 ; 
23  L.  J.,  0.  P.  185. 

Pormerly  the  effect  of  the  merger  or  surrender  of  a  lease,  out  of  which 
an  underlease  had  been  carved,  was  to  destroy  the  conditions  of  the  imder- 
lease.  Webb  v.  Russell,  3  T.  R.  393.  It  is  now,  however,  provided  by  the 
stat.  8  &  9  Vict.  c.  106,  s.  9 : — **  That  when  the  reversion  expectant  on  a 
lease,  made  either  before  or  after  the  passiQg  of  this  Act,  of  any  tenements 
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or  hereditamflntB,  of  any  tenure,  sluJ],  after  the  said  let  October,  1845, 
be  surrendered  or  merged,  the  estate  winch  shall  for  the  time  being  confer, 
as  against  the  tenant  nnder  the  same  lease,  the  next  Tested  ri^t  te  the 
same  tenemente  or  hereditaments,  shall,  to  the  extent  and  for  the  pQT]^oae 
of  presenring  soch  incidente  to,  and  obligations  on,  the  same  rerersion, 
as,  bat  for  the  snzrender  or  merger  thereof,  iroald  have  subsisted,  be 
deemed  the  reyeraion  expectant  on  the  same  lease.'* 

By  J.  Act,  1873,  s.  25  (4),  *'  There  shall  not,  after  the  commencement  ol 
this  Ai^"  (1st  Nov.  1875,  see  37  &  38  Yict.  c  83),  '*be  any  merger  by 
operation  ol  law  only,  of  any  esteto  the  beneficial  interest  in  which  would 
not  be  deemed  to  be  merged  or  extinguished  in  equity.** 

Proof  of  the  tenancyJ]  If  there  is  a  demise  by  deed  or  in  writing,  it 
must  be  proyed  (unless  admitted)^W  the  production  of  the  onginaL  lease 
or  of  the  counterpart.  Roe  d.  Wm  t.  Davit,  7  East,  363.  If  in  the 
defendant's  possession,  notice  to  produce  it  eAiould  be  siyen ;  but.  the 
counterpart  is  good  evidence  without  notice  toproduoe  ue  lease.  S.  O. 
Jd.  See  also  Magdalen  BotpikU  y.  KnoU$,  8  CL  D.  709,  0.  A.  Where 
the  lease  is  oral,  it  may  be  proved  by  a  person  who  was  present  at  the 
making,  or  by  an  admission  of  the  defendant.  2  PhilL  Ey.,  7th  ed.  270. 
And  though  uie  terms  of  the  lease  haye  been  committed  to  writing,  yet  if 
not  signed  by  the  parties,  they  may  be  proved  by  oral  evidence.  R,  ▼. 
5.  Martin* B,  Leicetier,  2  Ad.  &  E.  210 ;  see  also,  ante,  pp.  3,  4.  And  the 
terms  of  a  lease  in  writing  may  be  proved  by  oral  admissions  of  the 
opposite  party.  Howard  y.  Smith,  3  M.  &  Chr.  254 ;  and  see  Slatterie  t. 
Jrooley,  6  M.  ft  W.  664,  ante,  p.  2.  In  an  action  for  mesne  profits,  the 
defendant  was  proved  to  be  tenant  in  possession,  by  evidence  of  a  lease 
flouted  to  him,  but  not  TOoduced,  and  that  he  had  paid  a  yearly  rent. 
rearte  y.  Coaker,  L.  B.,  4  Ex.  92. 

Tenanof  at  will — Demand  of  po$ee$$ion.']  Where  a  parW  has  been  let 
into  possession,  pending  a  treaty  for  a  purchase  or  a  lease ;  Right  y. 
Beard,  13  East,  210;  or,  imder  a  void  or  imperfect  lease  or  conveyance; 
Litt.  B.  70 ;  Denn  y.  Feameide,  1  Wils.  176;  Doe  d.  Milbum  t.  Edgar,  2 
N.  C.  498 ;  and  see  2  Smith's  L.  C,  9th  ed.,  110 ;  or  where,  having  beim 
tenant  for  a  term  which  has  expired,  he  continues  in  possession  negotiat- 
ing for  a  new  one ;  Doe  d.  HoUingnoorih  y.  Siennett,  2  Esp.  717 ;  in  these 
and  the  like  cases  the  party  is  either  strictly  tenant  at  wDl,  or,  at  all 
eyente,  is  in  lawful  possession,  and  cannot  be  ejected  until  such  possession 
is  determined  by  demand  of  possession,  breaking  off  the  treaty,  or  other 
determination  of  the  will.  Denn  d.  Brune  y.  Rawlins,  10  East,  261 ;  Doe 
d.  Newhy  y.  Jadcton,  1  B.  &  C.  448.  And,  the  demand  must  be  made 
before  the  date  of  the  writ.  Ooodtitle  d.  Oallaway  v.  Eer'oert,  4  T.  B.  680. 
The  principle  of  these  cases  is,  that  it  is  not  *'the  agreement,  but  the 
letting  into  possession,  that  creates  the  tenancy ;  for  the  person  suffered 
80  to  occupy,  cannot,  on  the  one  hand,  be  considered  as  a  trespasser  when 
he  enters,  and  on  the  other  hand  cannot  have  more  than  the  mtereet  of  a 
tenant  at  will,  the  lowest  estete  known  to  the  law ; "  per  curiam  in  Doe  d. 
Oray  y.  Stanion,  1  M.  ft  W.  700.  A  cestui  que  trust  (if  in  actual  occupa- 
tion, MtUina  y.  Leak,  16  C.  B.  652 ;  24  L.  J.,  0.  P.  187),  is,  at  law,  tenant 
at  will  to  his  trustee ;  Garrard  y.  Tuck,  8  0.  B.  231 ;  except  for  the 
purpose  of  the  stetutes  of  limitation.  See  3  &  4  WilL  4,  c  27,  s.  7,  pott, 
p.  1057 ;  and  see  p.  1063. 

Where  a  tenancy  at  will  is  created,  any  act  inconsistent  with  a  tenant 
at  will,  done  by  either  party,  will  amount  to  a  determination  of  the  wiu, 
and  render  unnecessary  a  formal  demand  of  possession;  thus  a  threat 
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made  to  the  tenant  by  the  agent  of  the  lessor  "  to  take  meaeures  to 
reooyer  poesession  "  is  sufficient.  Doe  d.  Price  y.  Price,  9  Bing.  356.  So, 
a  feoffment  by  the  lessor  to  another,  with  liyery  of  seisin  made  on  the 
land,  though  m  the  absence  of  the  tenant,  determined  the  will.  BaU  y. 
CuUimore,  2  G.  M.  &  B.  120.  So,  the  granting  of  a  lease,  thoueh  inyaUd, 
by  parish  officers  to  A.,  who  thereupon  takes  possession,  is  a  determina- 
tion of  a  previous  tenancy  at  will  of  B.  Wallia  y.  Dehnar,  29  L.  J.,  Ex. 
276.  An  entry  by  the  landlord,  and  the  exercise  of  an  act  of  ownership, 
which  would  otherwise  haye  amounted  to  a  trespass,  determines  the  estate 
at  wiU,  whether  done  with  the  intention  of  determining  it  or  not.  Turner 
y.  Doe  d.  Bennett,  9  M.  &  W.  643.  An  assignment  by  a  tenant  at  will  is 
a  determination  of  the  wHL  Go.  litt.  57  a ;  Shaw  y.  Barbor,  Gro  EUb. 
830.  See  Birch  y.  Wright,  1  T.  E.  382.  So,  where  a  purchaser,  let  into 
possession,  refuses  to  complete  the  purchase  and  assigns  his  interest,  the 
assignment  is  a  determination  of  the  will  without  demand.  Doe  y.  Abbot, 
Winton.  Sum.  Ass.  1838,  per  Parke,  B.  But,  an  assignment,  or  other 
act  by  the  tenant,  in  order  to  be  a  determination  of  the  will,  as  against 
the  landlord,  must  be  known  to  the  landlord.  Pinhom  y.  Soueter,  8  Exdu 
763 ;  22  L.  J.,  Ex.  266.  If  the  landlord  became  insolyent,  the  yesting 
order,  with  knowledge  of  it  by  the  tenant,  determined  the  tenancy.  Doe 
T.  Davis  y.  Thomas,  6  Exch.  854 ;  20  L.  J.,  Ex.  367.  Hence,  it  would 
seem  that  if  the  landlord  become  bankrupt,  knowledge  of  the  adjudication 
-will  also  determine  a  tenancy  at  will. 

Where  the  yendor  of  a  term,  before  all  the  purchase-money  was  paid, 
agreed  with  the  yendee  that  he  should  haye  possession  of  the  premises  till 
a  giyen  day,  paying  the  reserved  rent  in  the  meantime,  and  that,  in  case 
he  did  not  pay  the  residue  of  the  purchase-money  on  that  day,  he  should 
forfeit  the  portion  he  had  already  paid  and  not  be  entitled  to  an  assignment 
of  the  lease,  Ld.  Ellenborou&'h  held  that  this  agreement  operated  like  a 
elause  of  re-entry  on  a  breach  of  covenant  in  a  lease,  and  that,  the  residue 
of  the  purchase-money  not  being  paid  on  the  appointed  day,  the  vendee's 
interest  thereupon  ceased,  and  he  might  be  ejected  without  any  notice. 
Doe  d.  Leeson  y.  Bayer,  3  Gamp.  8.  And,  if  a  third  person,  under  such 
circumstances,  has  come  in  as  a  tenant  to  the  yendee,  though  with  the 
Tender's  knowledge,  ejectment  may  be  maintained  against  him  also 
without  notice.  Doe  d.  Parker  v.  Botdton,  6  M.  &  S.  148.  So,  a  lease  by 
the  yendor  under  such  circumstances  determines  the  will ;  and  the  lessee 
is  not  estopped  by  having  received  possession  from  the  vendor's  wife  who 
had  been  put  into  the  premises  as  caretaker  by  the  vendee :  the  husband 
and  wife  being  the  vendors.  Farrelly  v.  Robins,  I.  E.,  3  G.  L.  284,  G.  P. 
So,  where  a  man  got  into  possession  of  a  house  without  the  privity  of  the 
landlord,  and  the  parties  a^rwards  entered  into  a  negotiation  for  a  lease, 
but  disajneed  about  the  value  of  the  fixtures,  Ld.  Ellenborough  was  of 
opinion  tnat,  if  this  was  a  tenancy  of  any  sort  it  was  a  tenancy  at  suffer- 
ance, and  that  a  notice  to  quit  was  unnecessary.  Doe  d.  Knight  y. 
Quigley,  2  Gamp.  505 ;  and  see  Doe  d.  Moore  v.  Lawder,  1  Stark.  308 ;  Doe 
d.  Sogers  y.  Pullen,  2  N.  G.  749. 

A  demand  of  possession  may  be  made  upon  the  wife  of  the  tenant  at  will 
on  the  premises.    Boe  d.  Blair  y.  Street,  2  Ad.  &  E.  329. 

As  to  the  case  of  mortgagee  and  mortgagor,  see  Action  for  recovery  of 
land  by  mortgagee,  post,  p.  1048. 

Proof  of  tenancy  from  year  to  year,"]  Evidence  of  a  demise  from  year  to 
year  ma^r,  in  the  absence  of  omer  proof,  be  gathered  from  the  payment 
and  receipt  of  yearly  rent.  Doe  d.  Wavm  v.  Horn,  3  M.  &  W .  339. 
Where  payment  of  rent  is  the  only  proof  of  tenancy,  defendant  may  show 
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that  the  plaintiff  received  it  as  a^ent  for  another.  Doe  d.  Harvey  y. 
Francis,  2  M.  &  Bob.  57.  Hie  receipt  of  rent  is  only  evidence  of  enich  a 
tenancy,  and  this  may  be  rebutted,  as  by  showing  that  the  plaintiff  re- 
ceived it  as  due  on  a  lease,  the  expiration  of  which  had  been  concealed 
from  him  by  the  defendant ;  Doe  d.  Lord  v.  Crago,  6  C.  B.  90 ;  or  that 
the  plaintiff  had  received  it  on  a  void  lease  under  the  mistaken  notion 
that  he  could  confirm  it.  Smith  v.  Widlake,  3  C.  P.  D.  10,  C.  A.  If  a 
party,  having  a  lease  void  by  the  Statute  of  Frauds;  Doe  d.  Bigge  v.  Bell, 

5  T.  B.  471 ;  or,  by  8  &  9  Vict.  c.  106,  s.  3 ;  Tress  v.  Savage,  4  E.  &  B. 
36 ;  23  L.  J.,  Q.  B.  339 ;  Lee  v.  Smith,  9  Exch.  662 ;  23  L.  J.,  Ex.  198 ; 
or,  an  agreement  for  a  lease ;  Arden  v.  Stdlivan,  14  Q.  B.  832 ;  Mann  v. 
Lovejoy,  By.  &  M.  355;  Doe  d.  Tilt  v.  Stratton,  4  Bing.446;  Braythwayte 
V.  Iliichcode,  10  M.  &  W.  494;  enter  into  possession  and  pay  rent  at  so  much 
a  year,  the  jury  may  conclude  that  he  entered  under  a  parol  demise  from 
year  to  year  on  such  of  the  terms  of  the  void  lease,  or  of  the  agreement, 
as  were  not  inconsistent  with  such  a  holding.  See  notes  to  Doe  d.  Big^ 
V.  Bell  and  Clayton  v.  Blakey,  1  Smith's  Lead.  Cases.  So  if,  being  in 
possession,  he  acknowledge  that  half  a  year's  rent,  at  so  much,  is  due ; 
Cox  V.  Bent,  5  Bing.  185 ;  but,  if  the  acknowledgment  be  not  of  some  certain 
sum,  it  may  be  an  admission  of  a  tenancy,  out  it  is  no  evidence  of  a 
tenancy  from  year  to  year.  See  Begnart  v.  Porter,  7  Bing.  451.  So,  too, 
where  a  tenant  holds  over  after  the  determination  of  his  term,  and  pays 
rent,  the  presumption  is  that  he  holds  as  tenant  from  year  to  year  on  the 
terms  of  tne  expired  lease,  so  far  as  they  are  applicable  to  a  tenancy  from 
year  to  year ;  and  this,  too,  though  the  rent  be  increased  by  agreement. 
Dighy  v.  Atkinson,  4  Camp.  275;  Hyatt  v.  Griffiths,  17  Q.  B.  505.  Hence, 
if  tiie  lease  contained,  or  by  the  agreement  was  to  contain,  a  clause  of  re- 
entry for  breach  of  a  husbaudry  covenant ;  Doe  d.  Thomson  v.  Amey,  12 
Ad.  &  E.  476  ;  or,  for  non-payment  of  rent ;  Thomas  v.  Packer,  1  If .  & 
N.  669;  26  L.  J.,  Ex.  207;  the  yearly  tenancy  will  be  subject  to  a 
similar  condition.  So,  if  the  tenant  has  entered  and  paid  rent  imder  an 
agreement  for  a  lease  for  seven  years ;  Doe  d.  Tilt  v.  Stratton,  supra  ;  or, 
under  a  lease  void  at  law  as  being  for  more  than  three  years  and  not 
imder  seal ;  Doe  d.  Davenish  v.  Moffat,  15  Q.  B.  257 ;  19  L.  J.,  Q.  B. 
438;  Tress  v.  Savage,  supra ;  and  has  occupied  during  the  whole 
period,  the  tenancy  ceases  by  effluxion  of  time;  an  agreement  that 
it  should  cease  at  the  end  of  seven  years  not  being  inconsistent  with 
a  tenancy  fromyear  to  year.  See  also  Martin  v.  Smith,  L.  B.,  9  Ex.  50, 
ante,  p.  337.  The  presumption  as  to  the  terms  of  holding  is  in  all  these 
cases  one  of  fact,  and  not  of  law ;  Hyatt  v.  QriffUhs,  supra  ;  though  it 
would  seem  that  where  rent  is  paid,  it  is  a  conclusion  of  law  that  some 
tenancy  is  created.  Bishop  v.  Howard,  2  B.  &  C.  100.  Where  the  yearly 
tenant  of  glebe  lands  remained  in  possession  for  eight  months  after  the 
death  of  the  incumbent,  to  whom  he  was  tenant,  it  was  held  that,  after 
such  a  lapse  of  time,  it  might  be  presumed  that  the  new  incumbent  had 
assented  to  the  continuance  of  the  tenancy  on  the  same  terms  as  before, 
and  that  a  notice  to  quit  was  necessary.    J)oe  d.  Cates  v.  Somerville,  6  B. 

6  C.  126. 

Where  a  tenant  for  life  had  granted  a  lease  under  a  power  to  A.,  but 
the  lease  was  void  against  the  remainderman  B.,  the  receipt  of  rent  by  B. 
from  A.  could  not,  at  common  law,  confirm  the  lease,  but  it  created  a 
yearly  tenancy  between  A.  and  B.  Doe  d.  Martin  v.  Watts,  7  T.  B.  83 ; 
see  also  post,  p.  1010.  Now,  by  13  Vict.  c.  17,  s.  2,  where  upon  or 
before  the  acceptance  of  rent  under  any  such  invalid  lease,  any  receipt, 
memorandum,  or  note  in  writing,  confirming  such  lease  is  signed  by  the 
person  accepting  such  rent,  or  his  agent  for  that  purpose,  the  acceptance 
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flhall  confirm  the  lease,  as  against  him.    By  sect.  1,  the  preyious  enact- 
ment on  this  subject*  12  &  13  Vict.  c.  26,  s.  3,  is  repealed. 

The  same  presumptions  are  to  be  mctde  where  a  corporation  is  either 
landlord  or  tenant,  and  the  demise  is  void  by  reason  of  its  not  being  under 
seal.  Ecdesiastical  CommiMioners  v.  MerrcU,  L.  B.,  4  Ex.  162;  foUowing 
Wood  V.  Tate,  2  N.  B.  247;  see  also  Doe  d.  Pennington  v.  Taniere,  12  Q.  B. 
998.  The  case  of  Finlay  v.  Bristol  &  Exeter  Ry,  Co,,  7  Exch.  409;  21 
L.  J.,  Ex.  117,  is  opposed  to  this  yiew,  but  the  authority  of  this  case  has 
been  impugned ;  and  many  of  the  cases  on  which  it  was  decided  were 
overruled  by  S,  of  Ireland  Colliery  Co.  v.  Waddle,  L.  B.,  3  C.  P.  463; 
L.  R,  4  C.  P.  617,  Ex.  Ch.  See  further,  post,  Part  III.,  Actions  by  a/nd 
against  Companies — Contracts  by  Corporations, 

A  letting,  so  long  as  both  parties  please,  without  any  reservation  or 
payment  of  annual  rent,  makes  a  tenancy  at  will.  Richardson  v.  Lang- 
ridge,  4  Taunt.  128.  So,  a  letting  by  deed,  expressly  "  at  will,"  at  the 
rate  of  so  much  per  annum  payable  quarterly,  is  not  converted  into  a 
yearly  tenancy  by  payment  of  the  annual  rent.  Doe  d.  Bastow  v.  Cox,  1 1 
Q.  B."  122.  By  holding  premises  for  several  weeks,  paying  rent  weekly, 
a  tenancy  from  week  to  week  is  created.  Jone^  v.  Mills,  10  0.  B.,  N.  8. 
788 ;  31  L.  J.,  C.  P.  66,  post,  p.  1009.  A  parol  demise  from  year  to  year, 
created  by  tiie  owner  in  lee,  is  not  determined  by  his  death,  or  by  tmit  of 
a  subsequent  tenant  for  life,  claiming  under  m'm.  Cattley  v.  Arnold,  1 
J.  &  H.  651.  The  interest  of  a  tenant  from  year  to  year  is  a  chattel 
interest  which  passes  to  his  personal  ropresentanve.  Mackay  v.  Mackreth, 
4  Doug.  213,  cited  3  T.  B.  13 ;  Doe  d.  Shore  v.  Porter,  3  T.  B.  13 ;  Doe  d. 
fftdl  V.  Wood,  14  M.  &  W.  682.  Where  premises  are  let  at  a  yearly  rent, 
on  the  terms  that  the  landlord  shall  not  turn  out  the  tenant  or  raise  the 
rent  so  long  as  it  is  regularly  paid,  this  amoimted  at  law  to  a  tenancy 
from  year  to  year,  at  most ;  Doe  d.  Warner  v.  Browne,  8  East,  166 ;  but, 
on  equitable  principles,  the  tenant  has  now  a  right  to  retain  possession, 
during  his  life,  for  as  long  as  the  landlord's  interest  continues.  Kusel 
V.  Watson,  11  Ch.  D.  129,  0.  A.  Where,  however,  the  agreement  con- 
tained a  further  clause  that  the  tenancy  should  last  so  long  as  the  lessor 
had  power  to  let  the  premises,  it  was  held  to  create  a  tenancy  from  year 
to  year  only.     Wood  v.  Beard,  2  Ex.  D.  30.     Sed  qucere. 

Lease,  or  agreement  for  a  lease,']  A  question  frequently  occurs  whether 
the  instrument  produced  operates  as  an  actual  demise,  or  is  merely  an 
agreement  to  demise.  The  intention  of  the  parties,  as  declared  by  the 
words  of  the  instrument,  must  govern  the  construction.  Upon  a  review 
of  the  cases,  it  seems  that  words  of  present  demise,  as,  "  I  demise," — or 
'words  conferring  a  right  of  enjoyment,  as  that  the  party  "  shall  hold  and 
enjoy," — are  evidence  of  an  intention  to  make  an  actual  lease.  Harring- 
ton V.  Wise,  Cro.  Eliz.  486 ;  Baxter  v.  Browne,  2  W.  Bl.  973 ;  Poole  v. 
BenUey,  12  East,  168 ;  Barrv  v.  Nugent,  cited  5  T.  B.  165.  The  word 
offree  wiU  not  of  itself  exclude  the  inference  of  a  present  demise,  where 
there  is  nothing  else  to  show  that  such  a  demise  was  not  intended.  Per 
Tindal,  0.  J.,  Stani/orth  v.  Fox,  7  Bin^.  592 ;  Hand  v.  Hall,  2  Ex.  D. 
355,  C.  A.  Where,  on  the  face  of  the  mstrument,  it  was  evident  that  a 
future  lease  was  contemplated,  though  not  expressly  provided  for,  and  at 
the  same  time  various  terms  of  the  tenancy  remsdnea  to  be  ascertained, 
though  there  were  words  of  present  demise,  the  instrument  was  held  to 
operate  as  an  agreement  only.  Morgan  d.  Dowding  v.  Bissell,  3  Taunt.  65. 
Sit  in  Doe  d.  Phillip  v.  Benjamin,  9  Ad.  &  E.  644,  a  stipulation  for  a 
future  lease  "  on  the  usual  terms,"  was  held  compatible  with  an  intent  to 
make  a  present  demise.    See  also  Curling  v.  Mills,  6  M.  &  Gh:.  173 ;  Poole 
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Y.  Bentley,  anUy  p.  lOOo.  A  landlord  and  tenant,  between  whom  there  was 
a  subsisting  tenancy,  agreed  in  writing  for  the  letting  of  the  farm  upon 
different  terms,  the  amount  of  the  rent  to  be  settled  by  yaluation,  and  the 
tenant  to  find  sureties  for  his  paying  tiie  rent.  The  amount  was  not 
settled,  and  the  sureties  were  not  eiyen:  held,  that  the  instnunenti 
though  it  contained  words  of  present  demise,  did  not  operate  as  a  lease, 
or  alter  the  terms  of  the  existing  tenancy.  John  y.  Jenkins,  1  Cr.  &  M. 
227.  But,  if  the  terms  of  the  lease  are  ascertained  by  the  agreement  and 
there  are  words  of  present  demise,  it  will  operate  as  a  lease.  Doe  d.  Fear- 
eon  Y.  BieSy  8  Bing.  178.  And,  though  the  preparation  of  a  future  lease 
be  proyided  for,  yet  if  it  be  agreed  that  in  the  meantime  the  lessee  shall 
enter  and  pay  the  stipulated  rent,  &c.,  that  amounts  to  a  present  demise. 
Finero  y.  Judeon,  6  Bing.  206 ;  Warman  y.  Faith/idly  6  B.  &  Ad.  1042 ; 
Fearce  y.  Cheslyny  4  Ad.  &  E.  225 ;  Anderson  y.  Midland  By.  Co.,  3  £.  &  £. 
614 ;  30  L.  J.,  Q.  B.  94.  Again,  where  it  is  stipulated  that  the  lessee 
shall  do  some  act  upon  the  premises  before  the  execution  of  a  formal 
lease,  this  has  been  considered  as  eyidence  of  a  present  demise.  Foole  y«. 
Bentleyy  12  East,  168.  And,  a  stipulation  that  the  agreement  shall  be 
considered  binding  until  one  fully  prepared  can  be  produced,  is  CTidence 
of  the  same  intent.  S.  0. ;  Doe  d.  Worker  y.  OroveSy  15  East,  244.  On, 
the  other  hand,  if  a  forfeiture  would  be  incurred  by  holding  the  infitru«- 
ment  to  be  a  lease,  it  is  to  be  presumed  that  the  intention  of  the  parties 
was  to  make  an  ag[reement  only.  Doe  d.  Coore  y.  Clare,  2  T.  B.  739. 
And,  any  words  which  show  that  a  future  act  is  to  be  done  before  the 
relation  of  landlord  and  tenant  commences  (as  the  purchase  and  addition 
of  another  piece  of  land  to  the  premises)  are  ground  for  holding  that  &e 
instrument  was  not  intended  to  operate  as  a  lease.  Doe  d.  Jackeon  y. 
AshbumeTy  6  T.  R.  163.  And  see  Gore  y.  Llo^dy  12  M.  &  W.  463 ;  Doe  d. 
Wood  y.  Clarke,  7  Q.  B.  211.  So,  where  a  stipulation  is  contained  in  the 
instrument,  importing  that  something  ulterior  to  the  agreement  is  to  be 
done  by  way  of  a  regular  lease,  this  is  eyidence  of  an  agreement  merdy. 
Doe  d.  Bromfidd  y.  Smith,  6  East,  530 ;  Baw8<m  y.  Eicke,  7  Ad.  &  E.  451. 
And,  an  express  stipulation  for  a  power  of  distress,  until  the  lease  is 
granted,  does  not  necessarily  make  the  instrument  operate  as  a  present 
demise.  Bicknell  y.  Hood,  5  M.  &  W.  104.  If  the  party  who  agrees  to 
demise,  appear  on  the  face  of  the  agreement  to  haye  no  present  power  to 
lease,  it  will  not  be  construed  to  be  a  present  demise.  Hayward  y.  Has- 
weUy  6  Ad.  &  E.  265.  And  see  Doe  d.  Bailey  y.  Foster,  3  G.  B.  215.  The 
inference  of  a  present  demise  may  be  preyented  by  an  express  proyision 
that  the  agreement  shall  not  operate  as  such.  Ferring  y.  Brook,  1  M.  & 
Bob.  510. 

An  actual  demise  may  be  created  by  letters  interchanged  between  lessor 
and  lessee.  Chapman  y.  Bluck,  4  N.  0. 187.  But,  as  in  other  cases,  where 
the  agreement  was  to  be  collected  from  mutual  letters,  which  left  some  of 
the  terms  for  future  settlement,  and  contained  no  proyision  for  possession 
before  the  date  of  the  future  lease,  it  was  held  that  there  was  no  present 
demise.  Jones  y.  Beynolds,  1  Q.  B.  506.  See  further,  ante,  pp.  305 
et  sea. 

The  law  is  well  settled,  that  where  there  is  any  doubt  as  to  the  opera- 
tion of  the  contract,  the  court  must  endeayour  to  discoyer  the  intention  of 
the  parties  from  the  contents  of  the  instrument ;  and  if  they  see  a  para- 
mount intention  that  the  instrument  shall  operate  as  a  lease,  they  must 
hold  it  to  be  such,,  although  it  m^  contain  conflicting  expressions.  Fer 
Tindal,  0.  J.,  Finero  y.  Judson,  6  Bing.  210.  And,  in  forming  ite  judg^ 
ment,  the  court  will  consider  the  nature  of  the  property,  and  look  at  2e 
instrument  in  connection  with  surrounding  circumstances,  but  will  noi 
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Tegaid  9uh»equent  acts  of  the  parties.  Doe  d.  Morgan  v.  Powdl,  7  M.  &  Or, 
980,  988,  992.  The  marginal  note  of  the  last  case  also  excludes  * '  extrinsic 
circamstances,''  but  the  report  itself  does  not  bear  this  ont.  In  Chapman 
Y.  Bluckj  anUt  p.  1006,  it  was  said  that  subsequent  acts  of  the  parties  were 
admissible  to  snow  their  intention.  See  further,  ante,  pp.  21,  29  e^  eeq,,  as 
to  the  admissibility  of  oral  evidence. 

By  the  8  &  9  Vict.  c.  106,  s.  3  (repealing  stat.  7  &  8  Yict.  c.  76),  a  lease 
for  which,  before  1st  October,  1845,  a  writing  was  required,  is,  if  made 
since  that  date,  void  at  law,  unless  made  by  deed.  Tne  Stat,  of  Frauds, 
which  is  referred  to  in  the  aboye  enactment,  by  sects.  1,  2,  requires  a 
writing  for  every  lease,  except  leases  not  exceeding  the  term  of  tlu^ee 
years  &om  the  making,  on  which  the  reserved  rent  is  at  least  two- thirds 
of  the  improved  value  of  the  premises.  A  lease  which  does  not  conform 
to  the  Stat,  of  Frauds,  has,  by  that  Act,  only  the  force  of  a  lease  at  will, 
as  to  which  tnde  ante,  p.  1002. 

Since  the  8  &  9  Yict.  c.  106,  the  same  construction  must  be  put  on  an 
instrument  as  before  the  Act ;  and  it  will  depend  upon  the  terms  used 
whether  or  not  it  amoimts  to  a  lease ;  Stratton  v.  Fettit,  16  G.  B.  420 ;  24 
L.  J.,  0.  P.  182 ;  but  the  instrument,  though  void  as  a  lease,  may  be  good 
as  an  agreement.  Bond  v.  Rosling,  1  B.  &  S.  371 ;  30  L.  J.,  Q.  B.  227 ; 
Parker  v.  TasiveU,  2  De  G.  &  J.  569 ;  27  L.  J.,  Ch.  812 ;  and  see  Bollaeon 
V.  Leon,  7  H.  &  N.  73 ;  31  L.  J.,  Ex.  96 ;  Tidet/  v.  MolleU,  16  0.  B.,  N.  S. 
298;  33  L.  J.,  0.  P.  235.  And,  where  a  person  had  entered  into  posses- 
sion, and  paid  rent  under  an  instrument  tnat  is  void  as  a  lease,  not  being 
by  deed,  tne  instrument  may  be  used  as  an  agreement  to  show  on  what 
terms  he  holds  as  a  tenant  6om  year  to  year.  Trees  v.  Savage,  4  £.  &  B. 
36;  23L.  J.,Q.B.339.  See  further,  an^,  p.  1004.  And  since  the  J.  Acts, 
**  a  tenant  holding  under  an  agreement  for  a  lease,  of  which  specific  per- 
formance would  oe  decreed,  stands  in  the  same  position  as  if  the  lease  iiad 
been  granted."  Lowther  v.  Heaver,  41  Ch.  D.  248,  264,  0.  A. ;  following 
WdUh  V.  Lonsdale,  21  Gh.  D.  9,  14,  15,  per  Jessel,  M.  B.  See  also  Swain 
v.  Ayre$,  post,  p.  1022  ;  and  2  Smith's  L.  C,  9th  ed.,  113  et  seq.,  and  post, 
p.  1073. 

An  agreement  for  a  lease  may  now  sometimes  be  relied  on  as  an  equit- 
able defence.     Vide  post,  p.  1054. 

Tenancy,  when  determinable.']  A  demise  from  year  to  year,  so  long  as 
both  parties  please,  is  determinable  at  the  end  of  the  first  year,  and  there- 
fore if  a  tenant  hold  over  after  the  end  of  his  term,  and  pay  rent,  the 
yearly  tenancy  may  be  determined  at  the  end  of  the  first  year ;  Doe  d. 
Clarice  v.  Smaridge,  7  Q.  B.  957 ;  but  a  demise  **  not  for  one  year  only, 
but  from  year  to  year,"  has  been  held  to  constitute  a  tenancy  for  two 
years  at  least.  Denn  d.  Jacklin  v.  Cartright,  4  East,  29.  So,  a  demise 
"for  a  year,  and  afterwards  from  year  to  year;"  Belasyse  v.  Burbridge, 
Lut.  213 ;  and  see  1  T.  E.  380 ;  although  there  be  a  stipulation  for  less 
than  a  half  year's  notice  to  quit.  Doe  d.  Chadbom  v.  Green,  9  Ad.  &  E. 
658.  But,  where  the  demise  was  *'  for  12  months  certain,  and  6  months' 
notice  afterwards,"  Ld.  EUenborough  held  that  the  tenant  was  at  liberty 
to  quit  at  the  end  of  12  months,  giving  6  months*  previous  notice. 
Thompson  v.  Mdberley,  2  Camp.  573.  And  this  decision,  as  explained  in 
Doe  d.  Chadbom  v.  Qreen,  supra,  was  recognized  in  Broum  v.  Symons,  8 
C.  B.,  N.  S.  208 ;  29  L.  J.,  C.  P.  251 ;  and  applied  to  a  contract,  in  similar 
terms,  as  to  service.  A  lease  for  six  months,  and  '*  so  on  for  six  months 
to  six  months,  giving  six  calendar  months'  notice,"  is  a  demise  for  a  year 
at  least.  R,  v.  Chavrton,  1  Q.  B.  247.  So,  a  demise  for  three  years, 
"determinable  on  a  six  months'  preyious  notice  to  quit,  otiierwise  to 
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continue  from  year  to  year,  until  the  term  shall  cease  by  notice  to  quit  at 
the  usual  times,"  is  a  demise  for  three  years  certain,  and  cannot  be  deter- 
mined sooner  than  by  a  notice  ending  with  the  third  year.  Jones  y. 
Nixon ^  1  H.  &  C.  48;  31  L.  J.,  Ex.  505.  An  agreement  by  which  the 
tenant  '^is  always  to  be  subject  to  quit  at  three  months'  notice,"  is  a 

Suarterly  tenancy,  determinable  at  any  quarter-day  calculated  from  the 
ay  of  conmiencement.  Kemp  v.  Derrett,  3  Camp.  510.  And  an  agree- 
ment by  which  a  house  was  let  at  a  '*  yearly  rent  of  42/.,  payable 
quarterly,  the  first  payment  of  7/.  13«.  6d,  to  be  made  on  the  24th  of  June 
next,  bemg  the  proportion  of  rent  from  the  19th  of  April  to  that  date," 
and  which  stipulated  that  the  tenant  should  hold  and  enjoy  possession 
"  imtil  one  of  the  parties  should  give  to  the  other  six  calendar  montiis' 
notice  to  quit  at  the  expiration  of  such  notice,"  does  not  create  a  yearly 
tenancy,  but  one  determinable  by  six  months'  notice,  expiring  at  any  of 
the  usual  quarter-days.  Doe  d.  King  v.  Orafton,  18  Q.  B.  496 ;  21  L.  J., 
4.  B.  276.  And  see  i>06  d.  Carter  v.  Boe,  10  M.  &  W.  670.  See  further, 
as  to  what  constitutes  a  tenancy  for  a  year,  B.  v.  Herstmonoeuxy  7  B.  &  C. 
551 ;  B,  V.  8.  OiUa,  4  B.  &  S.  509;  33  L.  J.,  M.  C.  3;  ffasUnga  Union  y. 
8.  James f  Clerkenwell,  L.  B.,  1  Q.  B.  33.  See  also,  Notice  to  quit,  at  what 
time,  infra. 

Notice  to  quit,  when  necessary,^  In  the  ordinary  case  of  a  tenancy  from 
year  to  year,  in  order  to  detemune  the  tenancy,  a  notice  to  quit  must  be 
given ;  but  where  a  person  has  entered  under  an  agreement  for  a  lease  for 
fleven  years,  Doe  d.  Tilt  v.  8tratton,  4  Bing.  446 ;  or,  under  an  instrument 
Toid  as  a  lease,  as  being  for  more  than  three  years  and  not  under  seal. 
Doe  d:Davenish  v.  Moffatt,  15  Q.  B.  257;  Tress  v.  8avage,  ante,  p.  1004; 
and  paid  rent  so  as  to  create  a  tenancy  from  year  to  year,  and  has 
occupied  during  the  whole  period  mentioned  in  the  instrument,  the  tenancy 
ceases  by  the  agreement  of  the  parties,  and  no  notice  to  quit  is  necessaiy 
to  determine  it.  See  also  Maule's,  J.,  judgment  in  Berrey  y.  Lindley,  3 
M.  &  Or.  514.  Where  tenant  holds  on  under  14  &  15  l^ct.  c.  25,  s.  1, 
ante,  p.  325,  to  the  expiration  of  the  current  year  of  tenancy,  no  notice 
to  quit  at  its  expiration  is  required.  See  also  the  cases  cited  ante^ 
pp.  1004,  1005. 

Where  premises  belonging  to  one  partner  are  let  by  him  to  his  firm  for 
partnership  purposes,  he  is,  on  the  dissolution  of  the  partnership,  entitled 
to  recover  the  premises  from  the  other  members  of  the  firm  without  any 
notice  to  quit.  Doe  d.  Colnaghi  y.  Bluck,  8  0.  &  P.  464.  And  see  Doe  i 
Waithman  y.  Miles,  1  Stark.  181 ;  S.  0.,  8  0.  &  P.  468,  n. ;  in  which  case 
,  the  deed  of  partnership  contained  an  express  stipulation  that  the  house 
should  be  occupied  by  the  firm  during  the  partnership  only. 

Notice  to  quit,  how  proved,"]  A  notice  to  quit,  if  in  writing,  may  be 
proved  by  a  duplicate,  original,  or  examined  copy,  without  a  notioe  to 
produce  the  original.  Doe  d.  Fleming  y.  Somerton,  7  Q.  B.  58 ;  see  ante, 
pp.  8,  14. 

Notice  to  quit,  at  what  time  it  must  he  given."]  The  notice  to  quit,  in  order 
to  determine  a  tenancy  from  year  to  year,  must  be  proved  to  hsLve  been 
given  half  a  year  (183  days)  oefore  the  end  of  ihe  current  year  of  the 
tenancy;  Bight  d.  Flower  v.  Darby,  1  T.  B.  159,  163;  see  also  Wilkinson 
y.  Calvert,  post,  p.  1009 ;  except  where  the  rent  is  payable  on  the  usual 
quarterly  feast  days,  when  notice  on  one  feast  day  to  quit  on  the  next  but 
one  is  sufficient ;  Boe  d.  Durant  v.  Doe,  infra ;  and  necessaiy,  although 
more  than  half  a  year's  notioe  is  thereby  required.    Morgan  y.  Davies, 
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infra.  See  ako  AdamB,  Eject.  100;  Cole,  Eject.  46.  Thus,  notice  on 
September  26th  to  quit  on  March  25th  ensuing,  is  sufficient.  Itoe  d. 
Durant  v.  Doe,  6  Bing.  674 ;  Doe  d.  Bedford,  Dk,  of  v.  KighOey,  7  T.  E. 
63.  But  notice,  on  March  26th,  to  quit  on  September  29th  ensuing,  is 
insufficient.  Morgan  y.  Daviee,  3  0.  P.  D.  260.  In  the  case  of  a  tenancy 
within  the  Agricultural  Holdings  (England)  Act,  1683  (46  &  47  Yict. 
c.  61),  sect.  33,  "where  a  half-year's  notice,  expiring  with  a  year  of  tenancy 
is  by  law  necessary  and  sufficient  for  determination  of  a  tenancy  from 
year  to  year,"  whe&er  the  contract  of  tenancy  was  made  before  or  aftez 
the  passmg  of  the  Act,  a  year's  notice  so  expiring  shall  be  necessary  and 
sufficient,  unless  the  landlord  and  tenant,  by  writing  under  their  liands, 
agree  tiiat  the  section  shall  not  apply,  in  which  case  a  half-year's  notice  is 
sufficient ;  and  the  section  does  not  *'  extend  to  a  case  where  the  tenant  is 
adjudged  bankrupt  or  has  filed  a  petition  for  a  composition  or  arrange- 
ment with  his  creditors."  As  to  what  tenancies  are  within  the  Act,  vide 
sects.  54,  61,  ante,  p.  893.  Sect.  33  applies  only  to  tenancies  where  a 
half-year's  notice  is  required  Zjy  law.  Barlow  y.  Teal^  15  Q.  B.  D.  501, 
C.  A.  Thus,  a  tenancy  to  contmue  until  six  months'  notice  shall  haye 
been  giyen  in  the  usual  way  to  determine  the  tenancy,  is  not  within  it. 
S.  0.,  foUowing  WHkinaon  y.  CalveH,  3  G.  P.  D.  360.  llie  period  may  be 
controlled  by  special  agreement  or  local  custom.  Boe  d.  SendereonY, 
Charnock,  Peake,  4;  Doe  d.  Dagget  y.  Snowdon,  2  W.  Bl.  1225.  The 
notice  to  determine  a  yearly  tenancy  must  expire  at  the  expiration  of  the 
current  year,  so  that  the  tenant  may  go  out  on  the  anniyersary  of  his 
entry ;  JtigJU  d.  Flower  y.  Darby,  1 T.  B.  159 ;  Doe  d.  Cornwall  y.  Matthews^ 
11  0.  B.  675;  or,  where  the  tenancy  is  for  less  than  a  year,  as  from 
3  mon^  to  3  months,  at  the  end  of  such  shorter  period,  or  some  future 
corresponding  period,  calculated  from  the  day  of  commencement.  Kemp 
y.  Derrett,  3  Camp.  510.  Where  the  tenancy  is  for  less  than  a  year,  tiie 
length  of  the  notice  must  be  reg^ulated  by  the  letting ;  as  a  month  s  notice, 
for  a  monthly  letting,  &c.  Doe  d.  Parry  y.  Hazell,  1  Esp.  94.  In  Jones  y. 
MilU,  10  G.  B.,  N.  S.  788;  31  L.  J.,  C.  P.  66,  it  was  held  that  some 
reasonable  notice  to  quit  was  necessary  to  determine  a  tenancy  from  week 
to  week ;  Williams,  J.,  being  of  opinion  that  a  week's  notice  was  neces- 
sary, citing  Kemp  y.  DerrdU,  supra,  and  Ld.  Mansfield's  judgment  in 
Right  d.  Flower  y.  Darhy,  1  T.  B.  162 ;  Willes,  J.,  inclining  to  think  half 
a  week's  notice  would  l>e  sufficient,  citing  Parke,  B.,  in  Huffell  y.  Armi^ 
stead,  7  C.  &  P.  57  ;  see  Adams,  Eject.  102.  This  case  oi  Jonts  y.  M-Uls^ 
supra,  was  not  cited  in  Sandford  y.  Clarke,  ante,  p.  730,  which  was  decided 
on  the  ground  that  no  notice  was  necessary.  On  a  letting  from  year  to 
year,  to  quit  at  a  quarter's  notice,  the  notice  must  expire  with  the  current 
year,  unless  otherwise  expressly  proyided.  Doe  d.  Pitcher  y.  Donovan,  1 
Taunt.  555;  2  Camp.  78.  But,  a  letting  at  a  yearly  rent,  payable 
quarterly,  to  hold  until  one  party  shall  giye  the  other  six  months  notice 
to  quit,  may  be  determined  by  a  six  months'  notice  ending  on  any  of  the 
quarter-days.  Doe  d.  King  y.  Orafton,  cited  ante,  p.  1008.  Such  notice  is 
to  be  computed  exdusiyely  of  the  day  of  the  notice.  Quartermaine  y. 
Sdby,  5  Times  L.  E.  223,  C.  A.,  26  Jan.  1889.  Where  a  lease  required  six 
months'  notice  to  quit  to  be  giyen,  it  was  held  that  ra  the  absence  of  a 
custom  to  show  that  calendar  months  were  meant,  a  six  lunarmonths'  notice 
was  good.    Bogers  y.  HuU  Dock  Co.,  34  L.  J.,  Ch.  164,  165,  Wood,  V.-C. 

The  tenancy  will  be  taken  primd  facie  to  commence  from  tiie  day  of  the 
tenant's  entry,  and  not  with  reference  to  any  particular  quarter-day. 
Kemp  y.  Derrett,  supra.  But,  where  a  tenant  entered  in  the  middle  of  a 
quarter,  and  afterwards  paid  for  that  half-quarter  and  thenceforth  paid 
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from  quarter  to  quarter,  he  was  held  to  be  a  tenant  from  the  first  quarts 
day.  Doe  d.  Hcloomh  v.  Johnson^  6  Eap.  10 ;  Dot  d.  Savage  y.  Stapteton,  3 
0.  &  P.  275.  So  where  the  tenant  entered  under  an  agreement  dated 
December  20,  which  provided  that  the  first  quarterly  payment  of  rent 
should  be  on  March  25,  but  named  no  time  for  the  commencement  of  the 
tenancy.  SandtU  y.  Franklin,  L.  B.,  10  0.  P.  377.  In  another  case, 
where  the  tenant  entered  in  the  middle  of  a  quarter,  upon  an  agreement 
"  to  pay  rent  quarterly,  -and  for  the  half-quartar,"  it  was  left  to  the  jury 
to  say  whether  the  ps^ty  was  tenant  from  the  quarter-day  prior  to  the 
time  when  he  entered,  or  from  the  eucceeding  quarter-day.  Doe  d. 
Wadmore  y.  Sdwyny  Adams,  Eject.  107.  Where  a  tenant  for  ufe  granted 
a  lease  for  years,  yoid  as  against  the  remainderman,  to  commence  on  one 
of  the  usual  quarter-days,  and  died  during  the  term  in  the  middle  of  a 
quarter,  and  the  remainderman  received  rent  from  the  tenant  for  two 
years  at  the  quarter-days  mentioned  in  the  demise ;  it  was  held  that  this 
was  evidence  on  which  a  jury  ought  to  find  that  there  was  an  agreement 
that  the  tenant  should  continue  to  hold  as  tenant  from  year  to  year  as 
from  the  day  of  the  commencement  of  the  original  demise ;  and  that  a 
notice  to  quit  on  that  day  was  therefore  good.  Roe  d.  Jordcm  y.  Ward^  1 
H.  Bl.  97 ;  accord.  Doe  d.  Collins  v.  Wdler,  7  T.  E.  478.  So,  where  a 
yearly  tenant,  under  a  lessee  for  years,  remains  in  possession  after  the 
expiration  of  the  lease,  paying  rent  to  the  reversioner,  his  tenancy  has 
reference  to  the  period  of  nis  original  entry,  the  lease  having  expired  in 
the  middle  of  a  current  year  of  that  tenancy.  Kelly  y.  Fattwraon,  L.  B., 
9  G.  P.  681.  So,  where  a  tenant  from  year  to  year  lete  in  another  in  his 
place,  from  whom  the  landlord  receives  rent  as  before,  the  year  of  the 
tenancy  of  the  second  tenant  runs  from  the  commencement  of  the  original 
tenancy,  and  not  from  the  time  he  entered.  Doe  d.  Castleton  y.  Samuel,  5 
Esp.  173.    A.  held  premises  of  B.  as  tenant  for  a  year,  and  so  on  from 

J  ear  to  year,  the  tenancy  commencing  at  Christmas.  A.  having  died  in 
une,  his  widow,  by  agreement  with  B.,  continued  to  occupy  the  premises 
at  the  same  rent,  nothing  being  said  about  the  commencement  of  her 
tenancy,  and  so  occupied  for  some  years;  it  was  held,  that  there  was 
evidence  enough  to  warrant  the  jury  in  assuming  that  the  widow's 
tenancy,  was  a  mere  continuation  of  the  ori^nal  tenancy  of  A.,  and  there- 
fore properly  determined  by  a  notice  expiring  at  Christmas.  HumphrejfB 
V.  Franxty  18  C.  B.  323.  Where  there  was  a  demise  for  one  year  and  sax. 
months  certain,  from  13th  August,  1838,  at  a  yearly  rent,  to  be  paid 
quarterly,  the  first  payment  to  be  on  the  29th  September  next,  with  a 
proportionate  abatement  to  the  tenant,  three  months'  notice  to  be  piven 
previous  to  the  determination  of  the  tenancy ;  and  the  tenant  continued 
to  occupy  beyond  the  year  and  six  months,  it  was  held  that  the  tenancy 
could  be  determined  by  a  three  months*  notice,  expiring  the  13th  August, 
1840.  Doe  d.  Bobineon  v.  Dohell,  1  Q.  B.  806.  See  also  Berrey  v.  LindUy, 
3  M.  &  Gr.  498.  But,  where  the  lease  was  for  14  years  and  a  half,  which 
began  at  Christinas  and  ended  at  Midsummer,  and  the  assignee  of  the 
lessee  held  over  and  paid  rent  to  the  assignee  of  the  lessor,  the  yearly 
tenancy  was  held  to  benn  at  the  expiration  of  the  previous  lease.  Doe  d. 
Buddie  V.  LineSf  11  Q.  B.  402.  **  Tma  is  not  at  variance  with  any  of  the 
cases.  The  original  entry  spoken  of  in  them  is  the  ori^al  entry  of  the 
lessee  himself.''  S.  C,  Id,  405,  per  cur.  It  has  been  said  that  these  cases 
show  that  a  yearly  tenancy,  created  by  holding  over  and  payment  of  rent, 
runs  as  against  the  lessee  nimself  from  his  original  entnr,  and  not  from 
the  determination  of  the  previous  term ;  but  tnat  the  rule  does  not  appb^ 
as  against  his  assignee.  Kelly  v.  Fattemon,  L.  B.,  9  C.  P.  687,  per  Brett^  «f. 
It  is,  however,  very  doubtful  how  far  this  observation  will  reconcile  all 
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fhe  cases  above  died,  many  of  which  seem  to  have  been  detennined  on 
their  own  peculiar  drcumstances. 

A  lease  made  and  dated  in  1851,  hahendum  for  14  years  from  Christmas, 
1849)  with  a  proYiso  that  the  demise  should  be  determinable  by  notice  at 
fhe  end  of  the  first  7  years  thereof,  is  determinable  at  Ohnstmas,  1856. 
Bird  V.  Baker,  1  E.  &  E.  12 ;  28  L.  J.,  Q.  B.  7.  Where  a  tenancy  from 
year  to  year  arises  on  payment  of  rent,  by  a  tenant  holding  imder  a  lease 
Toid  by  the  Statute  of  frouds,  the  void  lease  wiU  regulate  the  time  of  tlie 
notice ;  thus  the  terms  of  an  oral  lease  for  7  years,  being  tiiat  the  tenant 
ahoiQd  enter  at  Lady-day  and  quit  at  Candlemas,  and  the  tenant  having 
entered  accordingly  and  paid  rent,  it  was  held  that  the  tenancy  could  only 
be  determined  by  a  notice  to  quit  at  Candlemas.  Doe  d.  Rigge  v.  Bell^  5 
T.  B.  471 ;  and  see  anUy  p.  1004. 

A  variation  in  the  rent,  agreed  upon  during  the  tenancy,  does  not  alone 
make  a  new  tenancy.  Doe  d.  Bedford  v.  Kendrick,  Adams,  Eject.  107  ; 
Doe  d.  Monck  v.  Geekie,  5  Q.  B.  841. 

Where  the  tenant  enters  upon  different  parts  of  the  premises  at  different 
times,  it  is  sufficient  to  give  naif  a  year's  notice  to  quit,  with  reference  to 
the  original  time  of  entry  on  the  substanticU  part  of  the  premises  demised. 
Doe  d.  Dagget  v.  Sncwdon,  2  W.  Bl.  1224 ;  Doe  d.  Striadand  v.  Spence,  6 
East,  120;  Doe  d.  Bradford,  Ld»  y,  Watkina,  7  East,  551.  And  it  seems, 
it  is  a  question  for  the  jury,  which  is  the  principal,  and  which  the  acces- 
sorial subject  of  demise.  Doe  d.  Heapy  v.  Howard^  11  East,  498.  But 
muere,  whether  the  landlord  can  recover  the  whole,  as  from  a  day  before 
the  right  of  entry  on  the  w?u>le  has  accrued.  Doe  d.  Davenport  v.  Rhodes, 
11  M.  &W.  600. 

A  holding  from  Michaelmas  primd  facie  signifies  Michaelmas  new  style ; 
as  to  when  evidence  is  adnussible  to  show  that  old  Michaelmas  is  meant, 
see  ante,  p.  27. 

A  notice  to  quit  is  of  course  no  evidence  per  se  to  prove  the  commence- 
ment of  the  tenancv ;  Doe  d.  Ash  v.  Calvert,  2  Camp.  388 ;  but  if  a  notice 
to  quit  be  personally  served  upon  the  tenant,  who  reads  it,  or  has  it  read 
to  him,  and  does  not  object  to  it,  his  conduct  amounts  to  an  admission, 
and  the  notice  is  jtrimd  facie  evidence  of  the  commencement  of  the 
tenancy,  if  a  specinc  time  for  quitting  be  mentioned  in  it.  Thomas  d. 
Jones  V.  Thomas,  Id.  648 ;  Doe  d.  Clarges  v.  Forster,  13  East,  405.  But 
at  most,  this  is  only  primd  facie  evidence  for  the  jury,  and  may  be  re- 
butted by  showing  the  period  when  the  tenancy  did  in  fact  commence. 
Oakapple  d.  Cheen  v.  Copous,  4  T.  R.  361.  Where  no  specific  time  to  quit 
was  mentioned,  but  the  notice  was  to  quit ' '  at  the  expiration  of  the  current 
year,"  and  a  declaration  iu  ejectment  was  served  nearly  a  year  after- 
wards, laying  the  demise  half  a  year  after  the  notice,  and  the  tenant,  on 
being  served  with  the  declaration,  made  no  objection  to  the  notice  to  quit, 
nor  set  up  any  right  to  a  longer  possession,  but  said  he  woiQd  go  out  as 
soon  as  he  could  suit  himself  with  another  house,  Ld.  Ellenborough  held 
that  it  was  a  question  for  the  jury  whether  the  tenant  must  not  be  under- 
stood as  having  admitted  that  the  tenancy  was  determined  by  the  notice. 
Doe  d.  Baker  v.  Woombwell,  2  Camp.  559.  So,  where  a  notice  was  delivered 
on  September  27th  to  quit  *'  at  the  expiration  of  the  term  for  which  you 
hold  tne  same,"  and  the  tenant  on  being  served  observed,  *'  I  hope  Mr.  M. 
does  not  mean  to  turn  me  out,"  evidence  was  admitted  by  Holroyd,  J.,  of 
a  general  custom  in  that  part  of  the  country  to  let  from  Lady -day  to 
liady-day,  and  that  the  defendant's  rent  was  due  at  Michaelmas  and 
Lady-day  respectively,  and  he  directed  the  jury  to  presume  that  this 
tenancy  like  other  tenancies  in  that  part  of  the  country  was  from  Ladv- 
day  to  Lady-day.    Doe  d.  Milnes  v.  Lamb,  Adams,  JBject.  272.    If  uie 
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tenant,  upon  application  by  his  landlord,  states  his  tenancy  to  haye  com- 
menoed  on  a  particalar  day,  being  the  day  named  in  the  notice,  he  is  con- 
cluded from  disputing  the  accuracy  of  such  statement.  Doe  d.  Eyre  t. 
Lambly,  2  Esp.  635.  A  receipt  for  rent,  as  a  yearns  rent,  up  to  a  particular 
day,  is  prima  facie  evidence  of  the  commencement  of  the  tenancy  as  on 
that  day.    Doe  d.  Casileton  y.  Samuel,  5  Esp.  173. 

A  notice  to  quit,  posted  in  time  for  delivery  within  business  hours  at 
the  office  of  the  landlord's  agent  for  management  of  his  property,  is  suffi- 
cient, tiioud^  through  absence  the  agent  did  not  get  it  till  next  day. 
FapilUm  Y.Brunton,  5  H.  &  N.  518 ;  29  L.  J.,  Ex.  265.  In  this  case  the 
jury  foimd  that  the  notice  was  delivered  in  time,  and  that  the  a^ent 
ou^t  to  have  had  some  one  at  his  office  to  receive  it ;  but,  it  has  smce 
been  held  that  a  notice  to  quit,  if  posted  in  a  letter  so  as  to  be  delivered 
in  due  time  in  the  ordinary  course  of  the  post,  will  be  presumed  to  have 
been  so  deUvered,  and  sucn  notice  is  sufficient.  GreaJtam  Bouse  Estate  Co* 
V.  Rossa  Grande  GM  Mining  Co.,  W.  N.  1«70,  p.  119,  E.  T.,  Q.  B.  The 
defendant  may,  of  course,  robut  such  presumption  by  showing  that  he 
has  not  in  fact  received  the  notice,  for  the  rule  laid  down  with  respect  to 
a  notice  of  dishonour,  ante,  pp.  373,  374,  does  not  apply  to  a  notice  to 
quit.    See  also  ante,  p.  501. 

By  the  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict.  c.  61}, 
s.  28,  an^  notice  under  that  Act  may  be  served  on  the  person  to  whom  it 
is  to  be  given,  either  personally,  or  by  leaving  it  for  him  at  his  last  known 
place  of  abode  in  England,  or  oy  sending  it  in  a  registered  letter  addressed 
to  him  there,  and  it  will  be  deemed  to  be  served  at  the  time  the  letter 
containing  it  would  be  delivered  in  the  ordinary  course,  and  in  order  to 
prove  service  by  letter,  it  shall  be  sufficient  to  prove  that  the  letter,  con- 
taining the  notice,  was  properly  addressed  and  posted.  Where  a  year's 
notice  to  quit  is,  by  sect  33,  made  necessary  in  place  of  half  a  year's 
notice,  vide  ante,  p.  1009,  it  would  seem  that  such  notice  is  within  the 
above  section.  As  to  cases  in  which  the  Act  applies,  vide  sects.  54,  61, 
ante,  p.  893. 

Notice  to  quit,  by  whom  to  be  given,"]  One  of  several  joint-tenants  may 
give  notice,  and  recover  his  share.  Doe  d.  Whayman  v.  Chaplin,  3  Taunt. 
120.  Notice  by  one  joint- tenant  on  behalf  of  all,  whether  with  the  autho- 
rity of  the  others  or  not,  determines  the  tenancy  as  to  all.  Doe  d.  Adin 
v.  Summersett,  1  B.  &  Ad.  135, 140.  So,  a  notice  by  one,  where  the  tenant 
holds  under  the  joint  demise  of  all.  See  2  M.  ft  By.  434,  n.  So,  where 
an  agent  gives  the  notice  in  the  name  of  aU,  but  by  the  authority  of  one 
only,  it  is  good  for  all ;  for,  per  Parke,  B.,  the  lessee  holds  only  so  long 
as  all  agree.  Doe  d.  Kinderslw  y.  Hughes,  *I'M..  &W.  139,  141.  But  a 
notice  required  to  be  *'  under  the  hands  "  of  the  joint-lessors,  is  not  good, 
if  signed  b^r  two  only  out  of  three.  Bight  d.  Fisher  v.  Cuthdl,  5  Eajst, 
491.  A  notice  si^ed  by  a  stranger  professing  to  be  an  agent  for  all  the 
joint-tenants,  ratified  before  ejectment  brought,  was  held  to  be  sufficient ; 
GoodtiUe  d.  King  v.  Woodvoard,  3  B.  &  A.  689 ;  but  the  authority  of  this 
case  has  been  questioned,  and  it  has  been  held  that  a  subsequent  ratifica- 
tion is  not  sufficient,  unless  given  before  the  notice  begins  to  run.  Doe  d. 
Mann  v.  Waiters,  10  B.  &  C.  626.  Nor  is  the  bringing  an  action  a  suffi- 
cient recognition ;  S.  G. ;  for  the  notice  must  be  one  on  which  the  lessee 
can  safely  act  when  given.  Doe  d.  Lyster  v.  Goldwin,  2  Q.  B.  143.  Where 
the  landlord  is  partner  in  a  firm  to  which  he  has  let  the  premises,  he  may 
eject  upon  a  notice  to  himself  and  co-tenants;  per  Patteson,  J.,  Doe  a. 
Harvey  v.  Francis,  4  M.  &  W.  331,  Ex.  Oh.  Where  there  was  a  proviso  in 
a  lease  (made  by  tenant  in  fee),  that  if  either  party  should  be  desirous  to 
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deiennine  it,  it  Bhould  be  lawful  for  him,  *'  his  executon  or  admiiiistra. 
tors,"  80  to  do  upon  12  months'  notice  to  the  other  of  tiiem,  '*his  heirs, 
executors,"  &c. ;  it  was  held  that  the  devisee  of  the  lessor  might  give  such 
notice.  lioe  d.  Bamford  v.  Hayley,  12  East,  464.  A  receiver  appointed 
by  the  High  Court  with  authority  to  let  lands,  has  also  authority  to  give 
a  notice  to  quit  in  his  own  name.  Wilkinson  v.  Colley^  5  Burr.  2694 ; 
Doe  d.  Mareack  y.  Bead^  12  East,  57.  But,  a  mere  private  receiver  of  rent, 
as  such,  has  no  power  to  determine  a  tenancy.  Per  Parke,  J.,  Doe  d. 
Mann  v.  WaUera,  10  B.  &  C.  633.  An  agent  to  receive  and  let  has  autho- 
rity to  determine  a  tenancy.  Per  Patteson,  J.,  Doe  d.  Manver$y  El.  v. 
Mizem,  2  M.  &  Bob.  56 ;  see  Papillon  v.  Brunion^  and  Pearae  v.  BcuUer, 
j)oet,  p.  1013.  But  the  agent  of  such  an  agent  cannot  give  a  notice.  Doe  d. 
Bhodes  V.  BMnton^  3  N.  C.  677.  Where  a  cestui  que  truet  is  allowed  by 
his  trustees  to  have  the  management  of  the  estates  vested  in  them,  he 
may  give  a  notice  to  quit  in  his  own  name,  without  showing  his  authority 
on  the  notice.  Jones  v.  Phipps,  L.  B.,  3  Q.  B.  567.  The  rule  that  a 
notice  to  auit  given  by  an  agent  must  either  stete  that  the  agent  was  duly 
authorized,  or  be  given  in  the  name  of  the  principal,  only  applies  to  an 
agent  holding  a  special  or  limited  authority,  and  not  to  a  gencoul  a^nt. 
Id.  573.  An  oral  notice  from  the  steward  of  a  corporation  is  sufiBcient, 
without  showing  an  authority  granted  to  him  under  seal.  Boe  d.  Bochester, 
Dean  of  v.  PiercCy  2  Camp.  96 ;  see  Smith  v.  Birmingham  Gas  Co.,  1  Ad. 
&  E.  531.  Where  the  demise  was  bv  persons  who  were  described  in  the 
agreement  as  **  the  churchwardens  of  tne  pariah  of  M."  (not  naming  them), 
a  notice,  given  by  an  agent  for  these  persons  is  sufficient,  though  they 
had  ceased  to  be  in  office  when  the  notice  was  given,  and  it  professed  to 
be  given  on  behalf  of  '*the  chiutihwardens  of  M.:"  the  properW  not 
being  vested  in  them  in  a  corporate  character.  Doe  d.  Bailey  v.  Foster, 
3C.B.  215. 

Notice  to  quitf  to  whom  to  be  given.'j  Where  the  premises  have  been 
underlet,  the  tenancy  must  be  determmed  by  a  notice  from  the  lessor  to 
the  lessee;  a  notice  from  the  lessor  to  the  sub-lessee  is  inoperative; 
Pleasant  d.  Hayton  v.  Benson,  14  East,  234 ;  Hogg  v.  Brooks,  14  Q.  B.  D. 
475 ;  15  Id.  256,  C.  A. ;  and  unnecessary.  Boe  v.  Wiggs,  2  N.  B.  330. 
Where  A.  had  been  tenant  of  certain  premises  and  paid  rent,  and  upon 
A.  leaving  them,  B.  took  ])ossession,  after  which  neither  A.  nor  B.  nad 
paid  any  rent;  it  was  held,  in  the  absence  of  any  evidence  to  the  contrary, 
it  mi^ht  be  presumed  that  B.  came  in  as  assignee  of  A.,  and  that  notice 
to  quit  was  therefore  rightly  given  to  B.  Doe  d.  Morris  v.  Williams,  6  B. 
&  C.  41.  See  also  Boe  d.  Blair  v.  Street,  2  Ad.  &  E.  329.  Where  a  cor- 
poration is  tenant,  the  notice  to  quit  should  be  addressed  to  the  corporation, 
and  served  upon  ite  proper  officers.  Semhle,  Doe  d.  Carlisle,  El.  v.  Wood" 
man,  8  East,  228.  As  to  how  notices  are  to  be  served  on  companies, 
incorporated  under  various  Acte  of  Parliament,  vide  post,  Part  m..  Actions 
by  and  against  companies, 

A  tenant  may  give  a  notice  to  quit  by  serving  it  on  the  landlord's  agent 
for  the  management  of  his  property.  Papillon  v.  BrunUm,  5  H.  &  N. 
^18 ;  29  L.  J.,  Ex.  265.  But  a  notice  to  quit,  given  to  a  mere  collector 
of  the  landlord's  rent,  is  not  sufficient.  It  should  be  given  to  one  pre- 
sumably authorized  to  receive  and  acquiesce  in  it.  Pearce  v.  Boulter,  2 
F.  &  F.  133. 

Notice  to  mUt,  form  o/.l  In  ordinary-  cases,  the  notice  may  be  oraL 
Timmins  v.  Bowlinson,  3  £urr.  1603 ;  Boe  d.  Bochetier,  Dean  of  v.  PiercSy 
2  (Wp.  96;  Doe  d.  Macartney,  Ld,  v.  Crick,  5  Esp.  196.    l!ke  form  of 
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notice  IB  not  material.  It  must,  howeyer,  refer  to  some  distinct  time ; 
therefore  a  notice  to  quit  "forthwith,"  or  ''from  henceforth," or  *'to 
quit "  generally,  would  be  bad.  Qoode  y.  Hawdls,  4  M.  A  W.  199,  201. 
But  sembU,  a  notice  to  quit  nyen  by  a  tenant  '*  as  soon  as  by  law  he 
-might,"  would  be  good;  j!)tfr  Jjord  Aoinger,  S.  0.  A  notice  to  quit  "at 
the  expiration  of  the  raesent  year's  tenancy,"  is  sufficient.  Doe  a.  Gorst 
T.  Timothy f  2  Car.  &  K.  351.  Thoug^h  the  courts  listen  with  reluctance 
to  objections  to  the  form  of  the  notice  {Doe  d.  Rodd  y.  Archer,  14  East, 
245),  it  must  yet  be  explicit  and  positiye.  ^  Aheam  y.  Bellman,  4  Ex.  D. 
201,  G.  A.  but  it  is  no  objection  that  it  contains  a  further  clause 
"  should  you  retain  possession  of  the  premises  after  the  day,  before  men- 
tioned, the  annual  rental  of  the  premises,  now  held  by  you  from  me,  will 
be  160?.  payable  quarterly  in  aayance."  S.  C,  explaining  the  dictum  of 
Ld.  Mansneld,  (J.  J.,  in  Doe  d.  Matthews  y.  Jadaon,  1  Doug.  175. 
Where  the  notice  stated  that  the  tenant,  on  f sdlure,  would  be  required  to 
pay  double  rent  or  yalue  so  long  as  he  retained  possession,  it  was  held 
good.    Doe  d.  Lyster  y.  Ooldwin,  2  Q.  B.  143.    Where  the  notice  was  to 

Suit  "  on  the  2dtii  March,  or  8th  April  next  ensuing,"  and  was  deliyered 
efore  new  Michaelmas-day  it  was  held  good,  as  intended  to  meet  a 
holding  commencing  either  at  new  or  old  £ady-day,  and  not  to  give  an 
altematiye.  Doe  d.  Mattheweon  y.  Wrightman,  4  Esp.  6.  And,  a  notice  to 
quit  at  "  Michaelmas,"  if  in  time,  will  do  either  for  old  or  new  Michael- 
mas-day, according  to  the  period  of  the  commencement  of  the  tenancy. 
Doe  d.  ffinde  y.  Vince,  2  Camp.  256;  Denn  d.  Willan  y.  Walker,  Peake, 
Add.  Ca.  194.  But,  a  notice  to  quit  on  the  11th  October  (old  Michael- 
mas-day), though  seryed  in  time,  will  not  determine  a  holdmg  from  new 
Michaebnas-day.  Doe  d.  Spicer  y.  Lea,  11  East,  312.  So,  a  notice  by 
the  lessee  to  quit  on  the  24th  of  June ;  "  a^eably  to  coyenant,"  the 
ooyenant  requiring  a  notice  expiring  at  ^chaelmas,  is  bad;  and  eyidenoe 
is  not  admissible  to  show  that  tiie  l^dlord  understood  it  to  mean  Michael^ 
mas.  Cadhy  y.  Martinez,  11  Ad.  &  E.  720.  Where  a  lease  contained  a 
'  clause  enabling  the  tenant  to  surrender  and  deliyer  up  the  premises  at 
the  end  of  any  three  years,  he  first  giyix^  six  calendar  months'  preyious 
notice  of  his  intention  so  to  do ;  it  was  h^d  that  an  unsicmed  notice  ^yen 
xmder  this  clause  was  good.  Carleton  y.  Herbert,  14  W.  B.  772,  T.  T. 
1866,  Ir.  Ex.  Ch. 

An  obyious  mistake  will  not  yitiate  the  notice ;  as  where  a  notice  was 
giyen  at  Michaelmas,  1795,  to  quit  at  Lady-day,  "  which  will  be  in  the 
year  1795,"  and  the  defendant  was  told  at  the  time  of  the  service  of  the 
notice  that  he  must  quit  at  next  Lady-day.  Doe  d.  Bedford,  Dh.  of  y. 
Kightley,  7  T.  B.  63.  A  notice  dated  27th  September  and  seryed  on  the 
28ui,  requiring  the  tenant  to  quit  at  *'  Lady-day  next,  or  at  the  end  of 
your  current  year"  (which  was  Michaelmas),  will  be  understood  to  mean 
Michaelmas  in  the  succeeding  year.  Doe  d.  Huntingtotoer,  Ld.  y.  CiUli" 
ford,  4  D.  &  By.  248.  But  tluee  of  the  judges  dissented  from  this  case  in 
Doe  d.  Richmond,  Mayor  of  y.  Morphett,  poet,  p.  1015.  Where  a  tenancy  of 
land  began  on  2nd  of  February,  and  of  a  house  on  1st  May,  a  notice  dat^ 
and  seryed  on  22nd  October,  1833,  to  quit  both  land  and  house,  *'  at  the 
expiration  of  half  a  year  from  this  notice,  or  at  such  other  time  or  times  as 
your  present  year's  holding  of  the  premises  or  any  part  thereof  respectiyely 
-shall  expire,  after  the  expiration  of  half  a  year  from  this  notice,"  was  held  a 
sufficient  notice  to  determine  the  tenancy  of  the  house  on  1st  May,  1834, 
and  of  the  lands  on  2nd  February,  1835.  Doe  d.  WUliamB  y.  Smith,  5  Ad. 
&  E.  350.  So,  a  notice  to  a  weeHy  tenant  to  quit  "  on  Friday,  proyided 
.  your  tenancy  expires  on  that  day,  or  otherwise  at  the  end  of  your  tenancy 
-next  after  one  week  from  the  date  of  this  notice; "  was  held  sufficient  to  de- 
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tennine  a  tenancy  beginning  on  a  Wednesday.  Doe  d.  OampbeU  y.  Scotty  6 
Bing.  362.  But,  where  a  notice  to  quit '  *  on  1  Ith  October  now  next,  or  such 
other  day  as  your  tenancy  may  expire  on/'  was  deliyered  in  June,  1840:  it 
was  held  that  this  was  not  a  good  notice  for  11th  October,  1841.  MUls  v. 
Ooff,  14  M.  &  W.  72.  So,  a  notice  served  in  October,  to  quit  '*  on  13th  May 
next,  or  such  other  day  as  the  current  year,  for  which  you  now  hold,  will 
expire,"  was  held  not  to  terminate  a  IdArtinmas  (November)  holding.  Doe 
d.  Richmond^  Mayor  o/y.  MorpJiett,  7  Q.  B.  577. 

A  misdescription  of  tilie  premises,  which  can  lead  to  no  mistake,  will 
not  be  fatal ;  as  where  the  notice  was  to  quit  '*  the  premises  which  you 
hold  of  me,  commonly  called  The  Waterman's  Arms,  when,  in  fact,  the 
house  was  called  *'The  Bricklayers'  Arms,"  there  being  no  sign  called 

the  Waterman's  Arms  in  the  parish.    Doe  d.  Cox  y. ,  4  Esp.  185. 

So,  where  the  parish  was  misnamed  in  the  notice.  Doe  d.  Armetrong  y. 
Wilkineon,  12  Ad.  &  E.  743. 

As  a  lessor  cannot  determine  the  tenancy  as  to  part  of  the  things  de- 
mised, the  notice  must  include  all  the  }>remises  neld  under  the  same 
demise ;  and  the  courts  will,  if  possible,  give  effect  to  the  notice  so  as  to 
determine  the  tenancy  altogether ;  as  where  it  mentions  the  chief  part  of 
the  holding  by  its  name  or  description.  Dot  d.  Bodd  v.  Archery  14  East, 
245;  Doe  d.  Morgan  v.  Churchy  3  Camp.  71.  In  the  case,  however,  of 
a  tenancy  from  year  to  year  to  which  the  Agricultural  Holdings  (Englsmd) 
Act,  1883,  applies,  as  to  which  vide  sects.  54,  61,  ante,  p.  893,  the  lessor 
may,  xmder  sect.  41,  if  he  require  the  land  for  oertam  imj^rovements 
specified  in  that  section,  give  the  tenant  notice  to  quit  a  portion  only  of 
his  holding,  subject  to  the  tenant's  right,  within  28  days,  to  give  the 
landlord  notice  in  writing  that  he  **  accepts  the  same,  as  a  notice  to  quit 
the  entire  holding,  at  the  expiration  of  the  current  year  of  tenancy ;  and 
the  notice  to  quit  shaU  have  effect  accordingly."  Where  the  notice  is 
directed  to  the  tenant  by  a  wrong  christian  name,  and  he  keeps  it,  the 
irregularity  is  waived.  Doe  y.  Spillery  6  Esp.  70.  A  notice  to  quit  to 
a  tenant  of  lands  originally  devised  to  the  rector  and  churchwardens  of 
a  parish  and  their  successors  in  trust,  signed  by  the  now  rector  and 
churchwardens,  requiring  the  tenant  to  ddiver  up  the  premises  **  to  the 
rector  and  churchwardens  for  the  time  being"  (there  being  no  such 
corporation),  is  bad.  Doe  d.  Brooks  v.  Fairdoughy  6  M.  &  S.  40.  See  Doe 
d.  Bailey  v.  Foster y  3  G.  B.  215,  anfo,  p.  1013. 

Notice  to  quit,  where  to  he  served,']  When  the  notice  is  in  writing,  in  the 
absence  of  any  special  terms  in  the  holding,  it  is  not  necessary  that  it 
should  be  served  upon  the  tenant  personally.  It  is  sufficient  if  the  notice 
is  delivered  and  exnlained  to  the  servant  of  the  tenant  at  his  dwelling- 
house,  though  the  dwelling-house  be  not  on  the  demised  premises ;  such 
aervioe  affording  presumptive  evidence  that  the  notice  came  to  the  hands 
of  the  tenant,  me  servant  not  being  called :  Jones  v.  Marshy  4  T.  E.  464 ; 
and  it  is  sufficient,  though  the  tenant,  by  reason  of  absence,  is  not  in- 
formed of  it  till  within  half  a  year  of  its  expiration.  Doe  d.  Neville  y. 
Dunhary  M.  &  M.  10.  And  service  at  the  tenant's  dwelling-house  ^pon  a 
person,  whose  duty  it  would  be  to  deliver  it  to  the  tenant,  is  sufficient 
without  proof  that  he  received  it,  and  whether  he  got  it  or  not.  Tanham 
y.  Nicholson^  L.  B.,  5  H.  L.  561.  But,  it  is  not  sufficient  that  the  notice 
was  merely  left  at  the  tenant's  dwelling-house  without  showing  that  it 
was  delivered  to  a  servant,  or  that  it  came  to  the  tenant's  hands.  Doe  d. 
Buross  V.  LueaSy  5  Esp.  153.  Service  of  the  notice  upon  a  relation  of  the 
under-tenant  upon  the  premises,  is  not  sufficient,  though  the  notice  was 
properly  addressed  to  the  tenant.    Per  Ld.  Ellenborough,  Doe  d.  MUcMl 
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▼.  Levi,  Adazns,  Eject.  92.  Service  of  the  notice  on  the  prendsee  upon 
one  of  two  joint-tenants,  who  resides  on  them,  is  presamptiye  eyidence  of 
the  notice  having  reached  the  other  joint-tenant.  Doe  d.  Bradford^  IaL 
V.  Watldniy  1  East,  551 ;  Doe  d.  Ld.  Macartney  y.  Crick,  5  Esp.  196.  As 
to  service  at  an  agent's  place  of  business,  see  FapUlon  y.  Brunton,  ante, 
p.  1013.  The  service  may  be  effected  by  post.  S.  C. ;  and  Oreeham 
House  Estate  Co.  y.  Bosea  Grande  Ocid  Mining  Co,,  ante,  p.  1012.  See 
also  the  Agricultural  Holdmgs  (England)  Act,  1883,  s.  28,  cited  ante, 
p.  1012. 

Notice  io  quit,  waiver  of.'\  The  notice  may  be  waiyed  by  the  acceptance 
of  rent,  due  after  the  expiration  of  the  notice ;  but  the  money  must  be 
received  gud  rent ;  and  it  is  a  question  for  the  jury  whether  it  was  so 
received.  Ooodright  d.  Charter  v.  Cordwent^  6  T.  K.  219 ;  Doe  d.  Cheny  y. 
Batten,  Cowp.  243.  Where  a  quarter's  rent,  due  after  the  expiration  of 
the  notice,  nad  been  receiyed  by  the  landlord's  banker  without  any  special 
authority,  though  the  rent  was  usually  paid  to  him,  it  was  held,  in  the 
absence  of  any  proof  that  the  rent  had  come  to  the  landlord's  hands,  to  be 
no  waiver.  Doe  d.  A$h  y.  CcUvert,  2  Camp.  387.  A  distress  for  rent 
accruing  after  the  expiration  of  the  notice  is  a  waiyer.  Zouch  d.  Ward  r. 
Willingak,  1  H.  Bl.  311.  But,  if  the  distress  be  only  for  rent  due  at  or 
he/ore  the  expiration  of  the  notice,  it  will  not  be  a  waiyer,  if  taken  within 
six  months  of  the  expiration  of  the  notice,  by  reason  of  stat.  8  Anne,  c.  18, 
ss.  6,  7,  post,  p.  1071,  which  ^yes  the  landlord  power  to  distrain  within 
six  months  of  the  determination  of  the  tenancy.  Semble,  per  Wilson,  J., 
S.  C.  And  see  post,  p.  1023,  Forfeiture  waived,  A  demand  of  subsequent 
rent  does  necessarily  operate  as  a  waiyer,  but  it  is  eyidence  for  the  jury. 
Blyth  y.  Dennett,  13  0.  B.  178 ;  22  L.  J.,  C.  P.  79.  The  notice  may  be 
waived  by  a  subsequent  notice,  for  it  recognises  a  tenancy  subsisting  after 
the  expiration  of  the  former.  Doe  d.  Brierly  y.  Palmer,  16  East,  53. 
But,  wnere  a  second  was  given  after  the  expiration  of  the  first,  and  after 
the  commencement  of  an  ejectment  in  which  the  landlord  continued  to 
proceed  notwithstanding  the  second  notice,  it  was  held  no  waiver ;  for  it 
was  not  possible  for  tiie  defendant  to  suppose  that  the  plaintiff  intended 
to  waive  the  first  notice,  when  he  knew  that  the  plaintiff  was  proceeding 
on  it  by  ejectment.  Doe  d.  Williams  y.  Humphreys,  2  East,  237.  So 
where,  after  the  expiration  of  a  notice,  the  landlord  gave  a  second  nptice» 
**  I  do  hereby  require  you  to  quit  the  premises  which  jou  now  hold  of  me 
within  14  days  from  this  date,  otherwise  I  shall  require  double  value,"  it 
was  ruled  that  the  latter  notice,  having  for  its  object  only  the  recoyery  of 
the  double  value,  did  not  operate  as  a  waiver.  Doe  d.  Digby  y.  Steel,  3 
Camp.  117.    So,  where  no  notice  to  quit  was  necessary,  and  a  notice  was 

fLven  '*  to  quit  the  premises  which  you  hold  under  me,  your  term  therein 
aviug  long  since  expired,"  the  court  considered  it  a  mere  demand  of 
possession,  and  not  a  recognition  of  a  tenancy.  Doe  d.  Godsell  y.  Inglis^ 
3  Taimt.  54.  And,  where  a  landlord  gaye  his  tenant  notice  to  quit,  but 
promised  not  to  turn  him  out  unless  the  premises  were  sold,  and  after  the 
expiration  of  the  notice  to  quit  the  premises  were  sold,  but  the  tenant 
.reiused  to  deliyer  up  the  possession ;  it  was  held,  that  the  promise  was  no 
waiyer  of  the  notice,  and  that  the  refusal  of  the  tenant  made  him  a  tres- 
passer from  the  expiration  of  the  notice.  Whiteacre  d.  Boult  v.  Symonds, 
10  East,  13.  A  notice  may  be  waived  by  a  tenant  who  gives  it,  as  well 
as  by  a  landlord ;  and  where  the  tenant  continues  in  possession  after  the 
expiration  of  the  notice,  under  an  alleged  custom,  it  is  a  question  for  the 
jury  whether  he  intended  to  waive  the  notice,  or  merely  acted  in  pursuance 
of  the  supposed  custonu    Jones  y.  Shears,  4  Ad.  A  E.  832.    The  effect  of 
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waiving  a  notice  to  quit,  given  to  a  yearly  tenant,  is  to  create  a  new 
tenancy,  taking  effect  on  ihe  expiration  ol  the  old  one.  Ta/ylwr  y.  Wildin, 
L.  B.,  3  Ex.  303. 

Notice  to  quit,  when  ditpeneed  toith  hy  diedoMner,']  When  a  tenant  from 
year  to  year  has  attomea  to  another  person,  or  done  any  act  HianlttiTniTig 
to  hold  of  his  landlord,  or  has  in  any  way  pnt  him  at  defiance,  the  land- 
lord may  treat  him  as  a  trespasser,  and  no  notice  to  quit  will  be 
necessary.  Throgmorton  y.  WMlpddU,  B.  N.  P.  96 ;  Doe  d.  Jejferiea  y. 
Whittifky  GK)W,  195.  The  act  mxist  be  one  necessaiily  inoonaiBtent  with 
the  relation  of  landlord  and  tenant ;  thus,  where  a  tenant  from  year  to 
year,  who  had  concluded  a  bargain  for  the  purchase  of  the  proper^  from 
ids  landlord,  provided  a  good  title  could  be  made,  refused  to  deliver  it  up 
to  the  landloid  on  demand,  saying,  "  he  had  bought  it  and  would  keep  it, 
and  was  ready  to  pay  the  money ; "  it  was  held  tiiiat  this  was  no  dis- 
claimer, as  it  was  a  claim  to  purdiase  consiBtent  with  the  continuance  of 
the  tenancy  from  year  to  year  in  the  meantime.  Doe  d.  Qray  y.  Stamouy 
1 IL  &  W.  695 ;  where  see  the  previous  cases  reviewed.  So,  a  refusal  to 
pay  rent  to  a  devisee  under  a  contested  will,  the  tenant  declaring  that  he 
was  ready  to  pay  the  rent  to  any  person  entitled  to  it,  was  held  no  dis- 
claimer. Doe  d.  Williams  v.  Paequali^  Peake,  196.  So,  where  rent  is 
demanded  by  the  assignee  of  the  lessor,  it  is  no  disclaimer  if  the  defendant 
withhold  rent  while  he  is  honestly  inquiring  into  the  assignee's  title,  or 
because  he  believes  himself  liable  to  the  assignor.  Doe  d.  Williams  y. 
Cooper y  1  M.  &  Gr.  135.  Where  the  defendant,  who  had  been  a  weekly 
tenant  to  M.  up  to  his  death,  paid  rent  for  a  short  time  afterwards  to  a 
person  who  claimed  to  be  M.'s  devisee,  but  ceased  to  do  so  when  he 
received  notice  of  the  plaintiff's  claim  to  it  as  heir-at-law,  and  on  bdng 
applied  to  for  rent  by  the  plaintiff's  agent,  said  he  would  pay  no  more 
rent  till  he  knew  who  was  the  real  owner ;  this  was  held  no  disclaimer. 
JoMs  v.  MiUs,  10  0.  B.,  N.  8.  788 ;  31  L.  J.,  0.  P.  66.  But,  a  refusal  by 
letter  to  nay  rent,  accompanied  with  a  statement  that  all  connection 
between  tne  claimant  and  the  tenant  has  ceased,  and  that  he  now  pays 
rent  to  another,  is  a  disclaimer.  Doe  d.  Chruhh  y.  Qrubhy  10  B.  &  C.  816. 
8o,  where  the  tenant  says  to  the  landlord,  ''I  have  no  rent  for  you, 
because  P.  has  ordered  me  to  pay  none,"  it  is  a  disclaimer.  Doe  d. 
Whitehead  v.  Pittmany  2  Nev.  &  M.  673.  So  a  letter,  disputing  the  ri^ht 
of  the  landlord  to  raise  the  rent  of  the  premises,  as  he  had  done  by  notice 
to  the  tenant,  coupled  with  an  offer  to  p^  the  customary  rent  of  11»., 
as  being  all  that  was  due,  is  a  disclaimer.     Vivian  v.  Moaty  16  Ch.  D.  730. 

Where  the  defendant,  who  held  under  a  tenant  for  life,  received,  on 
his  death,  a  letter  from  the  plaintiff  claiming  as  heir  and  demanding  rent, 
to  which  the  defendant  answered  that  he  held  the  premises  as  tenant  to 
8.,  that  he  had  never  considered  the  plaintiff  as  his  landlord,  that  he 
should  be  ready  to  pay  the  rent  to  any  one  who  should  be  proved  to  be 
entitled  to.it,  but  that,  without  disputmg  the  plaintiff's  pedigree,  he  must 
decline  taking  upon  himself  to  decide  upon  his  claim  without  more 
8atis&ctorj[  proof  in  a  legal  manner;  it  was  held  the  plaintiff  could 
maintain  ejectment  without  any  further  demand  or  notice.  Doe  d.  Calvert 
y.  Frowdy  4  Bing.  557.  The  lessee  for  years,  under  a  lease  made  by 
tenant  in  tail,  wmch  was  not  binding  on  {he  remainderman,  C,  refused., 
on  demand,  to  pay  rent  to  0.  after  the  lessor's  death,  allegii^  that  another 
person  was  entitled  whom  he  was  willing  to  pay ;  it  was  held  that  this 
disclaimer  enabled  0.  to  bring  ejectment  without  notice  or  demand  of 
possession ;  and  that  the  mere  demand  of  rent  did  not  make  a  tenancy 
between  the  defendant  and  C.    Doe  d.  Phillips  y.  BoUings,  4  G.  B.  188* 
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Tenant  at  will  died,  and  his  heir  entered  and  claimed  tiie  land  as  his  own; 
it  was  held  that  the  deyisees  of  the  lessor  might  eject  without  notice  or 
demand.     Doe  d.  Burgeas  y,  ThorMMon,  o  Ad.  &  E.  632. 

Though  a  mere  oral  disavowal  ij  the  tenant  of  the  holding  under  the 
partioular  landlord,  has  been  held  sufficient  disclaimer  to  dispense  witii  a 
notice  to  quit,  in  the  case  of  a  tenancy  from  year  to  year;  see  per  cur.  Doe 
d.  Gray  y.  Stanion^  1  M.  &  W.  702 ;  an  oral  disclaimer  is  not  sufficient  to 
work  a  forfeiture  of  a  definite  term  of  years  under  a  lease  by  deed ;  Doe 
d.  Graves  y.  WdUy  infra ;  nor  does  the  mere  act  of  paying  tne  rent  to  a 
third  person  operate  as  a  forfeiture  of  a  lease ;  Doe  a.  Dillon  y.  Farher, 
Gow,  180 ;  for  that  purpose  some  act,  such  as  deliyering  up  possession  of 
the  premises  and  the  lease,  in  fraud  of  the  landlord,  to  one  daiming  under 
a  hostile  title,  may  be  sufficient.  Doe  d.  EUerbrock  y.  Flynn,  1  0.  M.  ft 
R  137.  But,  that  case  was  put  in  Doe  d.  Graves  y.  Wells,  10  Ad.  &  K 
427,  as  proceeding  expressly  on  the  fraud ;  and  in  this  last  case  it  was 
held,  that  a  defimte  term  of  years  was  not  forfeited  by  an  oral  refusal  to 
pay  rent,  on  the  ground  that  the  land  belonged  to  the  tenant  and  not  to 
nis  lessor ;  and  the  court  Ihere  considered  a  disclaimer  by  a  yearly  tenant 
to  be  rather  eyidence  of  a  determination  of  the  will,  and  so  a  dispensing 
with  a  notice  to  quit,  than  a  forfeiture  of  the  estate ;  and  per  Maule,  J., 
in  Doe  d.  Phillips  y.  Boilings,  4  0.  B.  192-3,  ''A  disclaimer  dispenses  with 
a  notice  to  quit  in  the  case  of  a  tenant  from  year  to  year,  who  is  otherwise 
entitled  to  such  notice.  Where  a  term  of  years  is  yeeted  in  a  party,  it  is 
contrary  to  the  Statute  of  Frauds  to  allow  the  term  to  be  diyested  out  of 
him  by  matter  of  parol." 

The  disclaimer  relied  upon  must  be  prior  to  the  date  of  the  writ.  Doe 
d.  Lewis  y,  Gatvdor,  1  0.  M.  &  B.  398.  An  admission  of  a  disclaimer  by 
the  tenant  in  possession  is  eyidence  against  one  who  defends  as  his  land- 
lord.   Doe  d.  Mee  y.  Litherland,  4  Ad.  &  £.  784. 

Proof  of  forfeiture  of  the  lease,']  Where  the  lessor  proceeds  on^  a  forfei- 
ture of  the  lease,  he  must  proye  the  demise  and  the  forfeiture  incurred, 
and,  in  general,  service  of  the  written  notice  required  by  the  Gonyeyancuig 
and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  ss.  14  (1),  87,  po$i^ 
p.  1022. 

As  to  how  far  a  disclaimer  may  work  a  forfeiture,  vide  ante,  p.  1017 
and  supra. 

The  riffht  of  re-entry  will  appear  on  proof  of  the  lease.  The  general 
rule  is,  that  a  clause  of  re-entry  is  to  be  construed  strictly ;  per  Ld.  Ten- 
terden,  0.  J.,  Doe  d.  PaJk  v.  Marchetti,  1  B.  ft  Ad.  720;  and  a  question 
may  arise  whether  from  its  form  it  extends  to  negative  as  well  as  affirma- 
tive covenants;  see  S.  0. ;  Hyde  v.  Warden,  3  Ex.  D.  72,  0.  A. ;  and 
Evam  v.  Davis,  10  Oh.  D.  747.  Where  the  forfeiture  is  for  the  non-per- 
formance of  a  covenant,  the  burden  of  proof,  although  negative,  is  on  the 
plaintiff.  Doe  d.  Chandless  v.  Bobson,  2  0.  ft  P.  245 ;  Doe  d.  Bridget  v. 
Whitehead,  8  Ad.  ft  B.  571 ;  and  Toleman  v.  Portbury,  L.  B.,  6  Q.  B.  288, 
Ex.  Ch,  cited  ante,  p.  95.  In  an  agreement  of  demise  it  was  *'  stipulated 
and  conditioned  that  the  tenant  should  not  assign,'*  &c. ;  this  was_  held  to 
be  a  condition,  for  the  breach  of  which  the  lessor  might  maintain  eject- 
ment. Doe  d.  Henniker  v.  Watt,  8  B.  ft  0.  308 ;  where  see  cases  dteid  as 
to  what  words  create  a  condition ;  see  also  In  re  Brain,  L.  B.,  18  Eq.  389. 
But  mere  words  of  agreement  cannot  create  a  condition.  Crawley  r. 
Price,  L.  B.,  10  Q.  B.  302.  Where  the  lessee  underlet,  and  in  the  under- 
lease there  was  a  proviso  that,  in  case  of  a  breach  of  covenant,  the  lessee 
and  lessor  might  enter,  it  was  held  that  this  proviso  gave  a  separate  right 
oi  re-entry  to  the  lessee  or  lessor.    Doe  d.  Bedford  v.  White,  4  Bing.  276. 
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See  Orematpayy.  Hart,  14  0.  B.  340;  28  L.  J.,  0.  P.  116,  died  ante, 
p.  691. 

The  lessor  cannot  re-enter  after  he  has  parted  with  his  rerendon. 
Fenn  d.  Matthews  t.  Smart,  12  East,  444 ;  Doe  d.  Marriott  y.  Edwards,  6 
B.  &  Ad.  1066 ;  vide  ante,  p.  690.  Bat  where  a  termor  demised  for  the 
whole  of  his  tenn,  it  was  held  that  he  could  entenc  on  a  forfeiture  for  a 
breadi  of  oonditicm.  Doe  d.  Freeman  y.  Baieman,  2  B.  &  A.  168,  follow- 
ing Litt.  s.  325;  Co.  Litt.  202  a;  see  Hyde  y.  Warden,  ante,  p.  1018. 

By  the  32  Hen.  8,  c.  34,  erantees  or  assignees  of  rerersions  may  take 
adyaatage  of  conditions  of  re-entry  against  lessees,  their  assigns,  &c., 
"  for  non-i>ayment  of  rent,  for  waste,  and  other  forieiture."  The  condi- 
tion must  oe  efusdem  generis  as  those  mentioned ;  Co.  Litt.  215  b ;  where 
see  farther  on  this  statute.  It  applies  only  where  the  lease  has  been 
created  by  deed.  Vide  ante,  p.  338.  A  condition  not  to  assign  was 
formerly  thought  to  be  collateral ;  Pennanfs  case,  3  Bep.  64  a ;  Collins  y. 
Silly e,  Styles,  265 ;  and  therefore  not  within  the  statute;  but  in  Lucas  y. 
How,  T.  Kaym.  250,  this  was  doubted ;  and  it  has  since  been  held,  that  a 
ooyenant  in  which  the  assigns  are  named,  not  to  assign  without  licence, 
runs  with  the  land ;  WUliams  y.  Earle,  L.  E.,  3  Q.  B.  739 ;  and  it  there- 
fore seems  that  the  benefit  of  such  a  coyenant  not  to  assign  will  run  with 
the  reyersion.  A  coyenant  made  by  the  grantee  with  tne  grantor  of  a 
right  of  shooting  oyer  certain  lands,  to  leaye  the  land  at  the  end  of  the 
term  stocked  with  game,  runs  with  the  reyersion;  Hooper  y.  Clark,  L.  B., 
2  Q.  B.  200 ;  but  not  a  condition  of  forieiture  if  l^e  tenant  of  the  land 
demised  is  conyicted  of  an  offence  under  tiie  Ghune  Acts.  Stevens  y.  Comp, 
L.  &.,  4  Ex.  20.  As  to  what  ooyenants  haye  been  held  to  run  with  the 
reyersion,  see  Chitty's  Stat.,  3rd  ed.,  yol.  ii.,  1097,  (a);  4th  ed.,  yol.  iii., 
1262  {k) ;  FUeiwood  y.  Hull,  23  Q.  B.  D.  35 ;  and  Clegg  y.  Hands,  44 
Ch.  D.  503,  C.  A.  The  Act  applies  to  a  surrenderee  of  a  reyersion  on  a 
lease  of  copyholds ;  Glover  y.  Cope,  3  Ley.  326 ;  4  Mod.  80 ;  eyen  though 
the  lease  be  inyalid;  Whitton  y.  Peacock,  3  Myl.  &  K.  325;  and,  of  incor- 
poreal hereditaments,  as  a  licence  to  dig  for  minerals.  Martyn  y. 
WiUiams,  1  H.  &  N.  817  ;  26  L.  J.,  Ex.  117 ;  Norval  y.  Fascoe,  34  L.  J., 
Oh.  82.  By  the  Conyeyandng  and  Law  of  Property  Act,  1881  (44  &  45 
Yict.  c.  41),  8.  10,  ante,  p.  689,  eyery  condition  of  re-entry  mside  after 
Slst  Dec,  1881,  shall  be  annexed  to  uie  reyersion  immediately  expectant 
<m  the  lease,  notwithstanding  seyeranoe  of  such  reyersion,  and  may  be 
enforced  by  the  person  entitle  to  the  income  of  the  land  leased.  See 
Municival,  Ac.  Building  Society  y.  Smith,  22  Q.  B.  D.  70.  It  would  seem 
not  to  De  necessary  for  such  person  to  haye  the  le^  reyersion.  It  must 
appear  that  the  forfeiture  accrued  after  the  iplaintiff  became  assignee  of 
the  reyersion ;  for  a  right  of  entry  for  condition  broken  is  not  wit£in  8  & 
9  Yict.  c.  106,  s.  6,  and  does  not  lie  in  grant.  Hunt  y.  Bishop,  8  Exch. 
675;  22  L.  J.,  Ex.  337;  and  see  ^un^y.iZemnan^,  9Exch.63d;  23  L.  J., 
£x.  135,  Ex.  Ch.  Such  a  right  is,  howeyer,  deyisable  by  will  under  stat. 
1  Yict.  c.  26,  s.  3.  Where  the  forfeiture  is  for  non-payment  of  rent,  it 
must  be  proyed  that  notice  of  assignment  was  giyen  to  the  defendant, 
before  the  forfeiture  accrued;  MaUSry^s  case,  5  Bep.  113b;  Fraunces*  case, 
8  Bep.  92  a;  S.  C,  sub  nom..  Miller  y.  Francis,  1  Gk>db.  279;  Co.  Litt. 
215  b ;  but  such  notice  is  unnecessary  where  the  forfeiture  is  for  any 
other  cause.  SoaUock  y.  Harston,  1  C.  J?.  D.  106.  A  grantee  of  part  of  a 
reyersion  Vas  not  within  this  statute ;  but  by  22  &  23  Yict  c.  35,  s.  3, 
where  the  reyersion  upon  a  lease  is  seyered,  and  the  rent  or  other  reserya- 
tion  is  legally  apportioned,  the  assignee  of  each  part  of  the  reyersion  shall 
in  respect  of  the  apportioned  rent,  &c.,  allotted  or  belonging  to  him,  haye 
the  b^efit  of  all  conditions  of  re-entry  for  non-payment  of  the  original 
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rent,  &c,,  as  if  Buch  oonditions  had  been  reserved  to  him  as  incident  to 
his  part  of  the  reversion,  in  respect  of  the  apportioned  rent,  Ac.  And 
TLcm  by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict, 
c.  41|  s.  12,  (1)  '^NotwithiSanding  the  severance  by  conveyance,  surrender* 
or  otnerwise,  of  the  reversionary  estate  in  any  land  comprised  in  a  lease" 
made  after  Dec.  31st,  1881 ;  see  sect.  12  (2);  **  and  notwithstanding  the 
ayoidance  or  cesser  in  any  other  manner  of  the  term  granted  by  a  lease 
as  to  part  only  of  the  land  comprised  therein,  every  condition  or  right  of 
re-entry,  and  every  other  condition,  contained  in  the  lease,  shall  be  ap- 
portioned, and  shall  remain  annexed  to  the  severed  parts  of  the  rever- 
sionary estate  as  severed,  and  shall  be  in  force  with  respect  to  the  term 
whereon  each  severed  part  is  reversionary,  or  the  term  in  any  land  which 
has  not  been  surrendered,  or  as  to  which  the  term  has  not  been  avoided 
or  has  not  otherwise  ceased,  in  like  manner  as  if  the  land  comprised  m 
each  severed  part,  or  the  land  as  to  which  the  term  remains  subsisting,  as 
the  case  may  oe,  had  alone  originally  been  comprised  in  the  lease." 

Be^entry  for  non-payment  of  rentJ]  If  the  proceeding  be  at  common 
law  on  a  condition  of  re-entrjr  for  non-pa3rment  of  rent,  there  must  be  a 
demand  by  the  landlord,  or  his  a^nt  duly  authorized,  of  the  precise  rent 
due  and  payable  to  save  the  forfeiture,  on  the  exact  day  on  which  it  so 
became  due  and  payable,  at  theproper  place  of  payment,  at  a  convenient 
hour  before  and  at  sunset.  1  Wms.  Saund.  287  et  sea,  (16) ;  Doe  d.  Wheel- 
don  V.  Paul,  3  0.  &  P.  613 ;  Hill  v.  KempehaU,  7  C.  B.  976 ;  Aoo6lu  v. 
Phillips,  5  H.  &  N.  183;  Barry  v.  Qlover,  10  Ir.  C.  L.  E.  113,  C.  P. 
Where  the  agent  has  his  authority  with  him  he  need  not  produce  it  unless 
asked  for.  Roe  d.  West  v.  Davis,  7  East,  363.  Where  the  rent  is  payable 
quarterly  the  demand  must  be  confined  to  the  last  quarter's  rent.  Doe  d. 
Wheddon  v.  Paul,  supra ;  Soot  v.  Soot,  Cro.  Eliz.  73.  The  demand  must 
be  made  at  the  place  where  the  rent  is  made  payable,  if  such  be  named. 
Buskin  v.  Edmunds,  Id.  415;  Boroughes*  case,  4  Bep.  72.  If  no  such 
place  be  named,  then  it  must  be  made  on  the  land,  at  the  most  notorious 
place  of  it;  therefore,  if  there  be  a  dwelling-house,  it  must  be  made 
there,  at  the  front  door.  1  Wms.  Saund.,  supra.  These  formalities  may, 
however,  be  dispensed  with  by  express  stipulation  in  the  lease.  Doe  d. 
HarHs  v.  Masters,  2  B.  &  0.  490 ;  see  PhiUips  v.  Bridge,  L.  B.,  9  C.  P.  48. 
And  by  the  C.  L.  P.  Act,  1852,  s.  210  (makmg  similar  provisions  to  those 
contained  in  4  G^.  2,  c.  28,  s.  2),  where  half  a  yearns  rent  shall  be  in  arrear, 
and  the  landlord  to  whom  the  same  is  due  hath  right  by  law  to  re-enter 
for  the  non-payment,  the  landlord  may,  without  any  formal  demand  or 
re-entry,  serve  a  writ  in  ejectment;  or,  in  case  it  cannot  be  served,  or 
no  tenant  be  in  possession,  affix  a  copy  thereof  upon  the  door  of  some 
messuage,  or  if  tiie  ejectment  be  not  for  a  messuage,  upon  some  notorious 
place  of  the  lands,  &c. ;  and  such  affixing  shall  he  deemed  legal  service 
thereof ;  which  service  or  affixing  shall  stand  in  the  place  of  a  demand 
and  re-entry ;  and  in  case  of  judgment  against  the  defendant  for  non- 
appearance, t1  it  shall  be  made  appear  to  the  court  where  the  said  action 
is  pending  by  affidavit,  or  be  proved  upon  the  trial,  in  case  the  defendant 
appears,  Siat  half  a  year's  rent  was  due  before  the  said  writ  was  served, 
and  that  no  sufficient  distress  was  to  be  found  on  the  demised  premises 
countervailing  the  arrears  then  due,  and  that  the  lessor  had  power  to  re- 
enter, in  such  case  the  lessor  shall  recover  judgment  and  execution,  as  if 
the  rent  in  arrear  had  been  legally  demanded  and  a  re-entry  made ;  and 
if  judgment  be  recovered,  and  execution  to  be  executed  thereon,  without 
the  payment  by  the  lessee  of  the  rent  and  arrears  and  costs,  or  without 
proceeding  for  relief  in  equity  (or,  at  common  law;  seeC.  L.  P.  Act,  1860, 
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8.  1,  po9<,  p.  1027),  'within  six  months  after  exeoution  ezeouted,  then  the 
lessee  and  nis  assigns,  &c.,  shall  be  barred  and  foreclosed  from  all  relief 
in  law  or  equity,  other  than  proceedings  in  error,  and  tiie  landlord  shall 
from  thenc^orth  hold  the  demised  premises  discharged  from  such  lease. 
It  seems  that,  by  Bales,  1883,  O.  ix.,  r.  2,  the  writ  mnst  now  be  served 
personally  unless  an  order  for  substitated  service  has  been  obtained,  or 
(r.  9),  unless  there  is  vacant  possession,  and  service  can  only  be  effected  by 
posting  up  a  copy  of  the  writ  on  the  premises. 

TJuSer  this  statute  the  landlord  must  be  prepared  with  evidence  of  the 
right  of  re-entry ;  the  service  of  the  writ,  or  the  affixing  of  a  copy  of  it, 
&c. ;  that  half  a  year's  rent  was  in  arrear ;  and  that  no  sufficient  distress 
was  foimd  on  the  nremisee.  The  plaintifPs  title  accrues  on  Ihe  day  when 
the  forfeiture  would  have  been  complete  at  common  law,  and  the  date  of 
the  writ  must  be  subsequent  to  that  day.  Doe  d.  Lawrmoe  v.  Shawcrtes, 
3  B.  &  0.  752.  It  seems  that  it  must  appear  that  the  landlord  had  power 
to  re-enter  in  respect  of  the  non-payment  of  half  a  year's  rent  remaining 
actually  due;  Coteeivorth  v.  Spokea,  10  C.  B.,  N.  S.  103,  112 ;  30  L.  J., 
C.  P.  220,  222,  cited  at  length,  post,  p.  1025 ;  at  the  time  of  issuing  the 
writ.  Doe  d.  Diaoon  v.  Roe,  7  0.  B.  134.  The  receiver  or  aeent  of  the 
landlord  who  has  been  in  the  habit  of  receiving  rent  on  bduJf  of  the 
latter,  is  competent  to  prove  the  non-payment.  Doe  d.  Charles  v.  Roe,  2 
DowL  752.  The  insufficiency  of  the  distress  must  be  proved.  Doe  d. 
Foreter  v.  Wandlase^  7  T.  R.  117.  It  is  sufficient  prima  fade  to  prove 
that  there  was  no  sufficient  distress  on  the  premises  on  a  certain  day 
between  the  day  when  the  rent  became  in  arrear  and  the  service  of  the 
writ.  Doe  d.  5mett  v.  Fuchauy  15  East,  286.  And,  no  sufficient  distress 
is  ''to  be  found  on  the  premises,"  unless  the  goods  are  so  visibly  there 
that  a  broker,  using  reasonable  diligence,  womd  find  them  so  as  to  be 
able  to  distrain.  Doe  d.  Havereon  v.  FrankSy  2  Oar.  &  K,  678.  It  must 
appear  that  every  part  of  the  premises  has  been  searched ;  Reea  d.  Powell  v. 
King,  cited  2  B.  &  B.  514 ;  Forrest,  19 ;  unless  the  tenant  has  prevented 
the  landlord  from  having  access  to  the  premises,  as  by  locking  the  door ; 
for  a  distress,  which  cannot  be  made  without  a  trespass,  is  no  available 
distress  within  the  Act.  Per  Ld.  Tenterden,  0.  J.,  Doe  d.  Chippendale  v. 
Dyson,  M.  &  M.  77 ;  and  t>er  Martin,  B.,  Hammond  v.  Mather,  3  F.  &  E. 
151.  In  such  a  case  it  will  be  enough  to  swear  to  a  belief  that  there  was 
no  sufficient  distress  on  the  premises.  Doe  d.  Cox  v.  Roe,  5  D.  &  L.  272. 
So,  if  part  of  the  premises  have  been  deserted  b^  the  tenant,  and  a  person 
have  been  put  in  by  the  landlord  to  take  care  of  it,  proof  that  there  was  no 
available  distress  on  that  part  of  the  premises,  when  so  tcJcen  possession 
of  by  the  landlord,  and  no  sufficient  distress  on  the  rest  of  the  premises 
at  the  time  of  the  distress,  is  sufficient  evidence  to  maintain  the  action. 
Whedery,  Stevenson,  6  H.  ft  N.  155;  80  L.  J.,  Ex.  46.  And,  it  would 
seem  that  proof  thatTTiore  than  half  a  year's  rent  is  due,  and  that  no  suffi- 
cient distress  countervailing  all  the  arrears  is  to  be  found,  will  enable  the 
landlord  to  avail  himself  of  the  statute.  Cross  v.  Jordan,  8  Exch.  149 ; 
22  L.  J.,  Ex.  70 ;  overruling  Doe  d.  Powell  v.  Roe,  9  Dowl.  548.  In  con- 
sidering the  sufficiency  of  a  distress  on  the  premises,  those  goods  which 
cannot  be  legallv  seized  must  not  be  tctken  into  account;  as  to  what 
goods  are  so  privileged,  vide  ante,  pp.  902  et  seq, ;  the  provisions  of  the  stat. 
M  &  35  Vict.  c.  79,  protecting  lodgers'  goods,  often  create  great  difficulty 
in  ascertaining  whether  there  is  a  sufficient  distress  on  the  premises  or 
not.  Vide  ante,  pp.  904,  905.  As  to  sufficiency  of  distiress  and  legitimate 
charges  for  keeping  possession,  in  the  case  of  growing  crops,  see  JBx  pte, 
Arnison,  L.  R,  3  Ex.  56. 

Where  a  lease  contained  a  proviso  for  re-entry  in  case  the  rent  was  in 
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airear  21  days  after  the  day  on  which  it  was  due,  **  being  lawfully  de- 
manded," it  was  held  to  be  within  the  statnte,  and  that  it  was  lumeoes- 
sary  to  proye  an  actual  demand.  Doe  d.  ScholefiM  v.  Alexander ^  2  M.  &  S. 
525 ;  aooord.  Doe  d.  Shrewahury,  El,  of  y.  Wilatm,  5  B.  &  A.  363.  But,  if 
the  proviso  in  the  lease  do  not  avoid  it,  as  where  the  light  of  re-entry 
is  to  hold  till  the  arrears  are  paid,  the  statute  does  not  apply,  and  the 
common  law  forms  must  be  adnered  to.  Doe  d.  Dorke  v.  Bowditch^  8  ^  B. 
973.  But,  qwxre  whether  any  demand  was  there  necessary  at  common 
law,  as  it  was  not  a  case  of  forfeiture.  See  Doe  d.  BioM  v.  Hortley,  1  Ad. 
&  E.  766.  In  that  case  a  rent-charge  was  eranted,  with  power  to  the 
grantee,  in  case  the  rent  should  be  in  arrear  for  a  certain  time,  to  entOT 
and  enjoy  the  lands  charged,  and  to  receive  the  rents,  &c.,  for  his  own 
use,  until  satisfaction  of  the  arrears,  and  it  was  held  that  the  ^irantee 
might,  upon  the  rent  becoming  in  arrear,  Tnaintain  ejectment  against  the 
terre-tenant  without  proof  of  a  previous  demand  of  the  rent. 

Where  the  plaintiff  is  the  assignee  of  the  reversion  he  must  show  that 
the  defendant  had  notice  of  the  assignment  before  action  brought.  Vide 
ante,  p.  1019. 

The  rifiht  of  re-entry  for  non-payment  of  rent  is  not  affected  by  the 
stat.  44  &  45  Yict.  c.  41,  s.  14  (tn/ra),  see  sub-sect.  8. 

Be^entry  for  other  breaches  of  oovenanf]  Vide  aub  tit,.  Action  on  Cove" 
nante  reUUing  to  Land,  ante,  pp.  695  et  eeq,,  where  the  most  usual  breaches 
of  covenant,  and  proofs  of  them,  are  noticed.  As  to  the  onus  of  proof, 
vide  amte,  p.  95. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yict. 
c.  41),  s.  14  (1),  **  A  right  of  re-entry  or  forfeiture,  under  any  proviso  or 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  the 
lease,  shall  not  be  enforceable,  by  action  or  otherwise,  unless  and  until 
the' lessor  serves  on  the  lessee  a  notice,  spedfyiag  the  particular  breach 
complained  of  and,  if  the  breach  is  capable  of  remedy,  requiring  the 
lessee  to  remed^r  the  breach,  and,  in  any  case,  requiring  the  lessee  to 
make  compensation  in  money  for  the  breach,  and  the  lessee  fails,  withm 
a  reasonable  time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of 
remedy,  and  to  make  reasonable  compensation  in  monev,  to  the  satisfac- 
tion of  the  lessor,  for  the  breach."  A  lease  here  ''includes  an  original, 
or  derivative  under-lease,  also  a  grant  at  a  fee-farm  rent,  or  securing  a 
rent  by  condition"  (sub-sect.  3),  and  ''a  lease,  limited  to  continue  as 
long  only  as  the  lessee  abstains  from  committing  a  breach  of  covenant" 
(sub-sect.  5).  The  section  applies,  although  the  proviso  for  re-entry  is 
inserted  in  pursuance  of  the  directions  of  a  statute  (sub-sect.  4).  But  by 
sub-sect.  6,  "  This  section  does  not  extend  (i.)  to  a  covenant  or  condition 
against  the  assigning,  imderletting,  parting  with  the  possession,  or  dis- 
posing of  the  land  leased,  or  to  a  condition  for  forfeiture  on  the  bank- 
ruptcy of  the  lessee,  or  on  the  taking  in  execution  of  the  lessee's  interest, 
or  (ii.)  in  the  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to,  or  inspect  books,  accounts,  records, 
weighing  machines,  or  other  things,  or  to  enter  or  inspect  the  mine  or 
worldngs  thereof."  Nor  does  it  **  affect  the  law  relating  to  re-entry  or 
f orfeitu^  or  relief  in  case  of  non-payment  of  rent "  (sub-sect.  8).  This 
section  applies  to  leases  made  either  before  or  after  the  oommencement  of 
this  Act,  and  shall  have  effect  notwithstanding  any  stipulation  to  the 
contrary  (sub-sect.  9).  The  section  does  not  extend  to  an  agreement  for 
a  lease,  although  rent  has  been  paid  thereunder;  Stoain  v.  Ayres,  20 
Q,,  B.  D.  585 ;  21  Id.  289,  0.  A. ;  but  it  would,  it  seems,  apply  where  the 
tenant  is  entitled  to  speNca£o  performance  of  the  agreement.    S.  G.    See 


Be^erdry.—For/eiiure  Waived,  1023 

aleo  Lowiher  y.  ffeaver,  and  WaUh  y.  Lonsdale,  cited  ante,  p.  1007.  On 
sab-sect.  6,  see  ExpU.  Chuld,  13  Q.  B.  D.  454,  infra. 

By  sect.  67  (1),  '*  Any  notice  reanired  or  authorized  by  this  Act  to  be 
senred  shall  be  in  writing ;  *'  it  shall  be  sufficient  although  only  addressed 
to  the  lessee  by  that  designation,  **  without  his  name,  or  generally  to  the 
persons  interested,  without  any  name,  and  notwithstanding  that  any 
}>er8on  to  be  affected  by  the  notice  is  absent,  under  disability,  unborn,  or 
unascertained"  (sub-sect.  2);  it  *' shall  be  sufficiently  seryed  on  the 
lessee  if  left  at  his  last  known  place  of  abode  or  business  in  the  United 
Kingdom,"  or  is  ''  affixed,  or  left  for  him  on  the  land,  or  any  house,  or 
building  comprised  in  the  lease,  or  in  case  of  a  mining  lease,  is  left  for 
him  at  the  office,  or  counting-house  of  the  mine  "  (sub-sect.  3) ;  or  *'  if  it 
is  sent  by  ^ost  in  a  registered  letter,  addressed  to  the  lessee  by  name,  at 
the  aforesaid  place  of  alx)de,  or  business,  office,  or  counting-house,  and  if 
that  letter  is  not  returned  through  the  post-office  undeliyered ;  and  that 
soryice  shall  be  deemed  to  be  made  at  the  time  at  which  the  registered 
letter  would  in  the  ordinary  course  be  deHyered  "  (sub-sect.  4). 

Where  the  action  is  brought  on  a  proyiso  of  re-entry  in  case  of  breach 
of  coyenant,  the  court  will  compel  deliyery  of  particulars  of  the  coyenants 
and  breaches  intended  to  be  rehed  on  at  the  tnal.  Doe  d.  Birch  y.  Fhilipa, 
6  T.  B.  597.  And,  the  proof  must  be  according  to  the  terms  of  the  par- 
ticulars ;  and  where  the  particulars  rely  on  non-oultiyation,  it  is  not 
enough  to  proye  an  improper  course  of  husbandry.  Doe  d.  WinnaU  y. 
Broad,  2  M.  ft  Gr.  523.  A  yanance  between  the  amount  of  rent  proyed 
to  be  due,  and  that  demanded  in  the  phdntifPs  particulars  is  immaterial. 
Tenny  y.  Moody,  3  Bing.  3. 

The  reservation  of  an  additional  rent,  on  breach  of  a  coyenant,  does  not, 
unless  such  rent  has  been  paid,  preyent  the  lessor  from  enforcing  a  condi- 
tion for  re-entry  on  breaon  of  tne  coyenant.  Weston  y.  Metrop.  Asylum, 
9  Q.  B.  D.  404,  0.  A.  In  a  lease  to  a  company,  under  a  proyiso  for  re- 
entry if  the  lessees  "  shall  be  wound  up  yoluntarily,  or  by  compulsion,  or 
otherwise,  under  the  proyisions  of  any  Act "  of  Parliament,  the  landlord 
may  re-enter  on  the  making  of  the  wmding-up  order.  General  Share  & 
Trust  Co.  y.  WeOey  Brick  &  FoUtry  Co.,  20  Gh.  D.  260,  0.  A.  A  proyiso 
in  a  lease  made  in  1660,  that  a  tenn  should  cease  in  case  the  lessee  should 
file  a  petition  in  liquidation,  is  broken  by  the  lessee  presenting  a  bank- 
ruptcy petition  under  the  Bankruptcy  Act,  1683.  Ex  pte.  Gould,  13 
Q.  B.  D.  454.  Such  a  breach  has  been  held  not  to  be  within  the  protec- 
tion of  the  Cpnyeyandng,  fto.  Act,  1661,  s.  14,  amU,  p.  1022,  semUe  by 
reason  of  sub-sect.  6.    S.  C.,  «ec{  gucere. 

Where  a  licence  has  been  granted  to  assign,  ftc,  all  or  any  part  of  the 
demised  premises,  this  formerly  put  an  end  entirely  to  the  condition  not 
to  assign  and  to  the  clause  of  re-entry;  Dumpers  case,  4  Bep.  119b  ;  1 
Smith's  Lead  Cases ;  but  by  the  22  ft  23  Yict.  c.  35,  ss.  1,  2,  a  licence  to 
assign  or  do  any  other  act  only  operates  for  the  particular  purpose  ex- 
pressed in  it,  and  the  condition  and  right  of  re-entry  remain  as  to  idl 
other  or  subsequent  breaches.  See  Eyton  y.  Jones,  21  L.  T.,  N.  8.  789, 
H.  T.  1670,  0.  P. 

ForfeUwre  waived,'^  Where  the  lease  is  yoidable  on  breach  of  coyenant 
or  condition,  at  election,  and  not  absolutely  yoid,  the  defendant  may  show 
that  the  forfeiture  has  been  waiyed.  A  lease  conditioned  to  be  yoid  for 
the  benefit  of  one  party  is  yoidable  only  at  the  election  of  that  party ; 
therefore  a  lease,  with  condition  that  upon  the  breach  of  some  coyenant 
by  the  lessee,  it  '*  shall  be  to  all  intents  and  purposes  yoid,"  is  voidable 
only  at  the  option  of  the  lessor.    Rede  y.  Farr,  6  M.  ft  S.  121 ;  Doe  d. 
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Bryan  y.  Bancka,  4  B.  ft  A.  401 ;  see  alao  Davenport  t.  Beg.^  infra.  And 
this  option  must  be  manifested  by  some  act.  Boberts  y.  Davey,  4  B. 
ft  Ad.  664.  And,  in  the  case  of  a  freehold,  1  Wms.  Sannd.  287  d,  (16) ; 
or  of  a  lease  for  years,  where  the  nroyiso  making  the  lease  yoid  contains 
in  addition  the  words,  ''and  it  snail  be  lawful  for  the  landlord  to  le- 
enter ; "  Arntiby  y.  Woodward,  6  B.  ft  0.  619 ;  that  act  mnst  be  a  re- 
entry. Bnt  no  aotoal  entry  is  necessary,  the  bringing  ejectment  is 
sufficient.  See  cases  cited  1  Wms.  Sannd.  287  <f,  (16^.  B,  before  dedaiing 
sach  option,  the  landlord,  witih  notice  of  the  forfeitore,  a^coept  rent 
accruing  since  tiie  forfeiture,  it  is  a  waiyer.  Goodrighi  d.  Waiter  y. 
Davids,  Cowp.  803;  Amsby  y.  Woodtoardj  supra.  And  thia,  although 
he  declares  that  he  accepts  the  money,  not  as  rent,  but  as  compen- 
sation, proyided  the  lessee  declares  that  he  pays  it  as  reai;  and  a 
TOotest,  that  he  does  not  take  it  as  a  waiyer,  is  inoperatiye.  Davenport  y. 
Beg,,  3  Ap.  Oa.  115,  P.  0. ;  Croft  y.  LunUev,  6  fi.  ft  B.  648 ;  25  L.  J.. 
Q.  B.  73.  And,  it  is  not  necessary  that  he  should  know  of  eyery  specific 
act ;  for  a  waiyer  as  to  one  act  specifically  known,  will  be  a  waiyer  as  to 
all  of  the  same  dass.  S.  G.  But,  if  at  the  time  he  accepted  the  rent  he 
were  ignorant  of  the  forfeiture,  the  acceptance  is  no  waiyer.  Boe  d. 
Oregson  y.  ffarrison,  2  T.  B.  425.  Notice  of  the  forfeiture  is,  therefore, 
a  material  and  issuable  fact.    Pennanfs  ease,  3  Bep.  64  b. 

In  Doe  d.  Nash  y.  Birch,  1 M.  ft  W.  408,  Parke,  B.,  expressed  a  decided 
opinion  (although  it  was  not  necessary  for  the  decision  of  the  case),  that 
an  absolute  unqualified  demand  of  subsequent  rent  would  amount  to  a 
waiyer  of  the  forfeiture ;  and  this  was  cited  with  approbation  in  Dendy  y. 
Nicholl,  4  0.  B.,  N.  S.  376;  27  L.  J.,  0.  P.  220;  m  which  it  was  held 
that  bringing  an  action  for  such  rent  is  a  waiyer,  as  was  held  also  in 
Boe  d.  Grompton  y.  MinshaU,  B.  N.  P.  96  c.  See  also  GreerCs  case,  infra. 
The  acceptance  of  rent  from  an  insolyent  after  his  discharge  was  a  waiyer 
of  the  forfeiture  by  insolyency ;  and  the  non-payment  of  a  scheduled  debt 
due  to  the  lessor  was  not  a  continuing  insolyency.  Doe  d.  Oatehouse  y. 
Bees,  4  N.  C.  384.  The  acceptance,  after  the  forfeiture,  of  rent  due 
before,  is  not  a  waiyer ;  Greenes  case,  Oro.  Eliz.  3 ;  but,  if  the  receipt  for 
such  rent  describe  the  lessee  as  tenant,  that  is  sufficient  eyidence  of  a 
waiyer.  S.  0.  And,  though  some  potdtiye  act  is  necessary,  and  merely 
lying  by  and  witnessing  a  forfeiture  is  not  a  waiyer;  Doe  d.  Shepvard  y. 
Allm,  3  Taunt.  78 ;  yet,  if  the  landlord  by  thus  lying  by,  or  by  other  act 
or  word,  cause  the  lessee  to  belieye  that  the  tenancy  is  treated  as  still 
subsisting,  the  landlord  cannot  afterwards  ayail  himself  of  the  forfeiture. 
See  per  Mansfield,  0.  J. ;  S.  0. ;  the  judgments  in  Ward  y.  Day,  4  B.  ft  S. 
337 ;  33  L.  J.,  Q.  B.  3;  and  S.  G.  in  Ex.  Gh.,  5  B.  ft  S.  362;  33  L.  J., 
Qu  B.  255 ;  and  Oreen's  ease,  supra.  Where  the  proyiso  ayoided  the  lease 
by  neglect  of  repairs  three  months  after  notice  to  do  them,  and  notice  was 
giyen  accordingly  on  6th  January,  receipt  of  rent  due  on  the  25tii  March 
was  held  no  waiyer.    Doe  d.  Batoein  y.  BrindUy,  4  B.  ft  Ad.  84,  86. 

At  common  law  a  distinction  has  been  taken  between  the  effect  of  a 
receipt  of  rent  and  a  distress  as  a  waiyer  of  a  forfeiture ;  and  a  distress 
made  after  the  forfeiture  had  accrued,  whether  for  rent  due  before  or  after 
the  forfeiture,  was  a  waiyer,  inasmudi  as  a  distress  could  not  be  made  at 
common  law  after  the  tenancy  had  determined ;  and  therefore  by  distrain- 
ing, the  lessor  afiOrmed  the  continuance  of  the  tenancy  up  to  the  time  of 
taking  the  distress.  See  14  Ass.  pi.  10 ;  Go.  Litt.  21 1  b ;  Cfreen^s  case,  Gro. 
Eliz.  3 ;  3  Bep.  64  b ;  Plowd.  133 ;  and  Boll.  Abr.  Gonfiimation  (B),  pi.  2 ; 
Yiner,  Abr.  Gonfirmation  (B),  pi.  2.  The  stat.  8  Aime,  c.  18  (c.  14,  Buff.), 
which  (sects.  6,  7,  post,  p.  1071)  allows  a  distress  within  six  months  of  the 
determmation  of  the  tenancy  if  the  tenant  remain  in  possession,  makes 


Forfeiture  Waived.  1025 

no  difference  in  respect  of  distresses  taken  within  six  months  of  the  for- 
feiture acoming,  for  rent  due  before  the  forfeiture,  as  the  sections  apply 
cmly  where  the  term  expires  by  effluxion  of  time,  or  notice  to  quit ;  and 
not  where  it  is  determined  by  disclaimer  or  forfeiture.  Doe  d.  David  y. 
WiUiatMy  7  C.  &  P.  322;  Orimvmd  v.  Mose,  L.  E.,  7,0.  P.  360;  sed  vide 
oonira,  per  Wilson,  J.,  in  Zouch  d.  Ward  v.  WiUingdUy  1  H.  £1.  312,  ante, 
p.  1016 ;  see  also  Ward  y.  Day,  ante,  p.  1024. 

Taking  proceedings  in  ejectment  amounts  to  a  final  election  on  the  part 
of  the  lessor  to  avail  himself  of  the  forfeiture  and  to  avoid  the  lease; 
hence  neither  the  receipt  of  rent  that  would  have  accrued  subsequently  to 
the  forfeiture ;  Doe  d.  Morecra/t  y.  Meux,  1  0.  &  P.  346,  cor,  Ld.  Tenterden, 
C.  J. ;  approved  in  Jones  v.  Carter ,  15  M.  &  W.  718,  725 ;  nor,  a  distress 
for  such  rent ;  Orimwood  v.  Moes^  L.  E.,  7  G.  P.  360 ;  nor,  the  delivery  of 
particulars  of  breaches  complaining  of  non-payment  of  rent,  together  with 
other  breaches;  ToUman  v.  Portbury,  L.  R,  6  Q.  B.  245;  L.  Jbt.,  7  Q.  B. 
344,  Ex.  Gh.,  will,  after  action,  waive  the  forfeiture.  It  would  seem  that 
to  constitute  such  election  the  writ  must  be  served  as  well  as  issued,  or  at 
least,  that  the  defendants  had  notice  of  the  writ ;  Doe  d.  Morecra/t  y. 
Meux,  and  Jones  v.  Carter,  supra,  were  prior  to  the  0.  L.  P.  Act,  1852, 
when  the  action  began  by  service  of  the  declaration  in  ejectment.  It  was 
held  by  Fry,  J.,  in  Evans  y.  Davis,  10  Oh.  D.  747,  ihat  the  plaintiff's 
li^ht  to  re-enter  for  breach  of  condition,  might  be  waived  by  reason  of 
allegations  made  in  the  statement  of  claim,  for  the  purpose  of  obtaining 
an  injunction  against  breaches  of  the  same  condition. 

Where  the  lessor  proceeds  for  a  forfeiture  by  non-payment  of  rent, 
under  the  0.  L.  P.  Act,  1852,  ante,  p.  1020,  he  does  not  waive  his 
light  of  re-entry  by  taking  an  insumcient  distress  for  the  rent  by 
the  non-payment  of  which  the  lease  was  forfeited;  Brewer  d.  Onslow, 
Ld.  V.  Eaton,  3  Doug.  230,  cited  6  T.  B.  220;  for  <*the  distress 
affords  no  presumption  that  the  landlord  has  waived  the  forfeiture, 
because  as  tne  statute  "  (4  Geo.  2,  c.  28,  s.  2,  similar  in  terms),  **  requires 
him  to  prove  on  the  trial  that  no  sufficient  distress  was  to  be  found  on  the 
premises  countervailing  the  arrears  due,  he  has  distrained"..  .  .  "to 
complete  the  title  given  him  by  the  statute; "  per  Ld.  Mansfield,  0.  J., 
S.  0.  In  that  case  six  months'  rent  remained  in  axrear  after  what  was 
obtained  by  the  distress.  In  Cotesworth  v.  Spokes,  10  0.  B.,  N.  S.  103, 
112 ;  30  L.  J.,  0.  P.  220,  222,  under  a  lease  with  a  clause  of  re-entry  on 
rent  bein^  in  arrear  21  days  after  any  quarter-day,  three  quarters'  rent 
up  to  ]&uchaelmas  being  in  arrear,  the  lessor  distrained  on  the  2nd 
October  for  all  three  qu^ters,  and  realized  on  the  16th  October  by  the 
distress  more  than  one  quarter's  rent,  and  on  the  2nd  November  served  a 
writ  of  ejectment  under  the  statute.  It  was  held  that  the  plaintiff  had 
•waived  the  right  of  re-entry,  which  had  accrued  earlier  than  Michaelmas, 
by  distraining  for  the  Michaelmas  rent.  '  *  Had  the  distress  been  confined 
to  the  rent  due  at  Midsummer,  it  would  not  have  waived  the  forfeiture 
for  the  non-payment  of  that  rent,  as  appears  by  the  case  of  Brewer  d* 
Onslow,  Ld.  V.  Eaton,  supra.  But  the  distinction  is  plain,  that  though  a 
distress  in  respect  of  rent  accruing  due  before  the  breach  of  condition  is 
2^0  waiver  of  it,  yet  a  distress  for  rent  accruing  after  such  breach,  with 
notice  of  it,  is  a  waiver ;  because  such  a  distress  affirms  and  admits  the 
continuance  of  the  tenancy,  up  to  the  day  when  the  rent  so  distrained  for 
became  due."  It  is  to  be  observed  that  the  court  were  speaking  only  of 
the  effect  of  a  distress  taken  with  a  view  to  proceedinff  under  the  0.  L.  P. 
Act,  1852.  In  this  case  half  a  year's  rent  due  at  Micnaelmas  was  never 
in  arrear  21  days ;  and  it  seems  that  for  this  reason  also  the  plaintiff  could 
not  have  recovered,  because  the  six  months'  rent  due  at  Midsummer, 
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whioh  had  been  in  arrear  21  days,  miut  be  in  airear  at  fhe  time  of  the 
eeryice  of  tbe  writ.    S.  0.,  per  cur. 

Where  a  lease  contained  a  dauBe  of  re-entiy  in  case  the  rent  should  be 
in  arrear  21  days,  and  there  should  be  no  somcient  distress,  Ld.  £llen> 
borough  held  tnat  the  landlord,  haying  distrained  within  the  21  dajs,  and 
continued  in  possession  after,  did  not  waiye  his  right  of  re-entry.  Doe  d. 
Taylor  y.  Johnson^  1  Stark.  411.  In  the  case  of  a  proyiso  to  re-enter  after 
three  months'  notice  to  repair,  an  agreement  to  allow  the  tenant  more 
than  three  months*  time  to  repair,  is  a  suspension,  and  not  a  waiyer  of 
the  forfeiture.    Doe  d.  Rankin  y.  Brindley,  4  B.  &  Ad.  84. 

Where  a  lease  contains  a  general  coyenant  to  repair,  and  also  a  coyenant 
to  repair  upon  three  months'  notice,  these  are  mdependent  coyenants; 
Baylis  y.  Le  Oros,  4  G.  B.,  N.  S.  537 ;  and  the  landlord  does  not  waiye  his 
rignt  of  re-entry  for  the  breach  of  the  general  coyenant,  by  giying  a  notice 
**  to  repair  forthwith ; "  Boe  d.  OoaUy  y.  Paine,  2  Camp.  520 ;  or  to  repair 
**  in  accordance  with  the  coyenants  in  the  lease ;  Few  y.  FerkinSj  L.  B., 
2  Ex.  92 ;  for  the  notice  will  be  taken  to  be  a  notice  to  repair  under  the 

feneral  coyenant.  Id.  95.  But,  where  the  lease  contained  coyenants  to 
eep  the  premises  in  repair,  and  to  repair  within  three  months  after  notice, 
and  a  clause  of  re-entry  for  the  brecush  of  any  coyenant,  and  the  landlord 
gaye  a  notice  to  repair  within  three  months ;  it  was  held  that  this  was  a 
waiyer  of  the  forfeiture  incurred  by  the  breach  of  the  general  coyenant, 
and  that  the  landlord  could  not  bring  ejectment  until  the  expiration  of 
the  three  months.  Doe  d.  Morecraft  y.  MeuXy  4  B.  &  0.  606.  If  the  notice 
in  this  case  had  been  held  to  apply  to  the  general  coyenant  to  repair,  it 
would  haye  deluded  the  tenant.  L.  E.,  2  Ex.  95,  per  Kelly,  0.  J3.  So 
where,  besides  the  general  coyenant  to  repair,  with  a  right  of  re-entry  on 
breach,  there  was  a  proyiso  that  if  the  lessee  did  not  repair  within  two 
months  after  notice,  the  lessor  mieht  enter  and  do  the  repairs  himself  at 
the  tenant's  expense,  it  was  held  uiat  the  lessor  could  not  proceed  to  eject 
on  the  general  coyenant,  after  giying  the  tenant  notice  to  repair  under 
the  aboye  proyiso.  Doe  d.  De  MtUzen  y.  Lewie,  5  Ad.  &  E.  277.  See  also 
Hughes  y.  Metropolitan  By.  Co.,  poet,  p.  1027. 

A  waiyer  of  a  forfeiture  incurred  by  a  breach  of  a  continuingcoyenant, 
as  not  to  use  rooms  in  a  particular  manner;  Doe  d.  Ambler  y.  Woodbridae, 
9  B.  &  C.  376 ;  or,  to  keep  insured ;  Doe  d.  Mueton  y.  Oladwin,  6  Q.  "B. 
953 ;  or,  to  repair ;  Doe  d.  Baker  y.  Jonee,  5  Exch.  498 ;  is  no  waiyer  of  a 
forfeiture  for  a  subsequent  breach,  although  merely  a  continuance  of 
the  oriepnal  breach ;  and  where  Ihe  coyenant  was  to  repair  within  a 
reasonaole  time,  and  after  breach  the  lessor  receiyed  rent,  it  was  held 
that  he  might  bring  ejectment  immediately  afterwards.  S.  C.  And, 
it  seems  that  if  an  act  of  waiyer  take  place  on  one  day,  the  land- 
lord may  sue  out  a  writ  for  a  continuing  breach  on  the  next  day. 
Price  y,  Worwood,  4  H.  &  N.  512,  per  cur.  lliough  the  breach  may  be  a 
continuing  one  {e.  g.,  user  as  a  shop  without  licence),  yet  if  it  has  been 
continued  for  20  years  with  knowledge  of  the  lessor,  a  licence  will  be 
presumed,  and  neither  lessor  nor  his  assimee  can  re-enter.  Oiheon  y. 
Doeg,  2  H.  &  N.  615;  27  L.  J.,  Ex.  37.  The  waiyer  of  a  forfeiture  in- 
curred by  underletting,  does  not  preyent  re-entry  for  a  subsequent  under- 
letting to  another  person.  Doe  d.  Boscawen  y.  Blies,  4  Taunt.  735.  But 
where  a  condition  not  to  assign,  tmderlet,  or  permit  any  jperson  to  occupy 
any  part  of  the  premises  without  the  consent  of  the  plamtiffs,  has  been 
broken  by  a  letting  to  T.  for  one  year,  and  the  forfeiture  has  been  waiyed, 
T.'s  remaining  in  occupation  for  the  remainder  of  the  year  does  not  create 
a  further  forfeiture.  tValrond  y.  Hawkins,  L.  R.,  10  C.  P.  342.  A  cove- 
nant to  put  premises  in  repcdr  is  not  a  continuing  coyenant.  Chward  y. 
Gregory,  L.  k,  2  0.  P.  153. 
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Exc^t  hv  deed,  there  could  not  at  law  be  any  dispensation  wiUi  per- 
f ormanoe  of  a  ooyenant,  so  as  to  prevent  the  lessor  taking  advantage  of  a 
forfeiture  by  a  subsequent  breadi.  Doe  d.  Muston  v.  Gladwin^  6  Q.  B. 
962 ;  and  Ihe  d.  Knight  v.  Boufe,  By.  &  M.  343,  is  not  to  the  contrary, 
for  there  the  landlord  had  misled  the  tenant  by  delivering  to  him  a  den- 
cient  abstract  of  the  lease,  and  he  was  therefore  held  precluded  by  hia 
own  act  from  enforcing  the  forfeiture.  It  was,  however,  otherwise  in 
equity,  as  where  under  a  provision  of  the  lease  the  lessor  gave  the  lessee 
a  notice  to  repair  in  six  months,  a  ne^tiation  between  them,  for  a  pur- 
chase by  the  lessor  of  the  lessee's  mterest,  was  held  to  operate  as  a 
suspension  of  the  running  of  the  time  comprised  in  the  notice.  Hughes  v. 
Metropolitan  By.  Co.,  1  0.  P.  D.  120,  0.  A. ;  2  Ap.  Oa.  439,  D.  P.  Bee 
also  Birming?Mm,  Ac.  Land  Co.  v.  L,  &  N.  W.  By.  Co.,  40  Gh.  D.  268» 
O.  A. 

Where  the  forfeiture  is  for  non-payment  of  rent,  the  tenant,  by  G.  L.  P. 
Act,  1852,  s.  212,  may  stop  the  proceedings  by  tendering  or  paying  into 
court  the  rent  and  costs.  And  by  the  0.  L.  P.  Act,  1860,  s.  1,  on  eject- 
ment for  forfeiture  for  non-payment  of  rent,  the  court  or  a  judge  shall 
have  power,  upon  rule  or  summons,  to  ^ve  relief  in  a  summary  manner 
(but  subject  to  appeal^  up  to  and  within  the  like  time  after  execution 
executed,  and  subiect  to  the  same  terms  and  conditions  as  to  pavment  of 
rent,  costs,  and  otherwise,  as  in  the  Court  of  Chancery ;  and  if  the  lessee, 
his  executors,  &c.,  shall  be  relieved,  they  shall  hold  the  demised  lands 
according  to  tiie  lease  without  any  new  lease.  By  the  Conveyancing  and 
I#aw  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  14  (2),  where  a  lessor  is 
proceeding,  by  action  or  otherwise,  to  enforce  a  right  of  re-entry,  or 
forfeiture,  under  any  proviso  or  stipulation  in  a  lease  for  a  breach  of 
covenant  or  condition  m  the  lease,  **  the  lessee  may  in  the  lessor's  action, 
if  any,  or  in  any  action  brought  by  himself,  apply  to  the  court  for  relief ; 
and  the  court  may  grant  or  refuse  relief,  as  me  court,  having  regard  to 
the  proceedings  and  conduct  of  the  jmrties  under  the  foregoing  provisions 
of  this  section"  (mde  ante,  p.  1022)  '* and  to  all  the  other  circumstances, 
thinks  fit ;  and  in  case  of  relief,  may  grant  it  on  such  terms,  if  any,  as  to  - 
coets,  expenses,  damages,  compensation,  penalty,  or  otherwise,  including 
the  granting  of  an  injunction  to  restrain  any  like  breach  in  the  future,  as 
the  court,  in  the  circumstance  of  each  case,  thinks  fit."  Sub-sects.  3---6, 
9  {ante,  p.  1022),  define  the  leasee  and  conditions  to  which  this  sub-sect, 
applies ;  it  does  not  apply  to  relief  in  case  of  non-payment  of  rent  (sub- 
sect.  8).  It  seems  that  sub-sect.  2  applies  only  where  the  landlord  has 
not  re-entered.     QuiUer  v.  Mapleson,  9  Q.  B.  D.  672,  per  Joaael,  M.  E. 

By  the  23  &  24  Vict.  c.  38,  s.  6,  where  any  actual  waiver  of  the  benefit 
of  any  covenant  or  condition  in  any  lease  on  the  part  of  the  lessor,  his 
heirs,  &c.,  shall  be  proved  to  have  taken  place  (after  23rd  July,  I860),  in . 
any  one  particular  instance,  such  actual  waiver  shall  not  be  assumed  nor 
deemed  to  extend  to  any  instance  or  any  breach  of  covenant  or  condition 
other  than  that  to  which  such  waiver  shall  spedaUy  relate,  nor  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  that  effect  shall  appear.  The  object  of  this  provision  is 
to  avoid  the  effect  of  the  decision  m  Dumpor^s  aue,  4  Bep.  119,  cited  ante, 
p.  1023. 

As  to  the  confirmation  of  leases  made  under  powers  defectively  exer- 
1,  vide  ante,  pp.  1004,  1005. 


Action  for  Becavery  of  Land  by  ffeir^^Law. 

'  Where  the  plaintiff  claimed  as  heir-at-law,  he  must,  at  common  law, 
have  proved  that  the  ancestor  from  whom  he  claims  was  actually  seised  of 
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the  land ;  or,  if  he  claimed  as  heir  to  a  remamderman,  that  his  ancestor 
was  the  person  in  whom  the  remainder  first  Tested  by  purchase;  Baidijfs 
oDue,  3  Bep.  42  a;  Watk.  on  Desc.  120 ;  and  also  that  he  was  heir  to  such 
ancestor.  The  necessity  of  this  proof  is  founded  on  the  rule  of  law  aeinna 
facU  sHpitem ;  but  the  3  &  4  "Will.  4,  c.  106,  has  altered  this  rule  in  all 
descents  since  1833. 

By  sect.  2  of  that  Act, '*  in  every  case  descent  shall  be  traced  from  the 
purcJiaier;  and  to  the  intent  that  the  pedigree  may  never  be  earned 
further  be^  than  the  circumstances  of  the  case  and  the  nature  of  the  title 
shall  require,  the  person  kut  entitled  to  the  land  shall,  for  the  purposes  of 
this  Act,  be  oonaaGred  to  have  been  the  purchaser  thereof,  unless  it  shall 
be  proved  that  he  inherited  the  same,  in  which  case  the  person  from  whom 
he  mherited  the  same  shall  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same ;  and  in  like  manner 
the  last  person  from  whom  the  land  shall  be  proved  to  have  been  inherited, 
shall  in  every  case  be  considered  to  have  been  the  purchaser,  tmless  it 
shall  be  proved  that  he  inherited  the  same." 

By  sect.  1  of  the  same  Act  its  provisions  are  made  to  extend  to  all 
hereditaments,  corporeal  or  incorporeal,  freehold,  copyhold,  or  customary, 
and  to  any  possibility,  right  or  title  of  entry  or  action,  and  any  other 
interest  capaole  of  b^ng  inherited,  whether  in  possession,  reversion, 
remainder,  or  contingency;  and  the  word  "purchaser"  is  explained  to 
mean  the  person  who  last  acquired  the  land  otherwise  than  by  descent* 
&c, ;  and  the  '< person  last  entitled"  extends  to  the  last  person  who  had 
a  li^ht  to  the  land,  whether  he  did  or  did  not  obtain  the  possession  or 
receipt  of  the  rents  and  profits. 

By  sect.  4,  when  any  one  shall  acquire  land  by  purchase  under  a  limi* 
tation  to  the  heirs  or  heirs  of  the  body  of  any  of  his  ancestors,  in  any 
assurance  executed  after  the  31st  December,  1833,  or  in  any  will  of  a 
testator  dying  after  that  day,  the  land  shall  descend  and  the  descent  be 
traced  as  if  the  ancestor  had  been  the  purchaser. 

By  sect.  10,  an  heir  may  trace  his  descent  through  an  attainted  person 
who  died  before  the  descent  took  place,  unless  the  mnd  escheated  in  con- 
sequence of  the  attainder  before  Ist  January,  1834. 

The  Act  does  not  extend  to  any  descent  taking  place  on  a  death  before 
1st  January,  1834;  sect.  11. 

In  consequence  of  a  decision  shortly  after  this  Act,  in  the  case  of  the 
grandchild  of  a  foundling.  Doe  d.  Blackburn  v.  Blackburn^  1  M.  &  Bob. 
547,  a  provision  has  since  been  made  by  22  &  23  Vict.  c.  36,  s.  19  (I3th 
August,  1859),  that,  where  there  shall  be  a  total  failure  of  heirs  of  the 
purchaser,  or  where  land  shall  be  descendible  as  if  an  ancestor  had  been 
purchaser,  and  there  is  a  total  failure  of  his  heirs,  the  land  shall  descend 
and  the  descent  be  traced  from  the  person  last  entitled,  as  if  he  had  been 
purchaser. 

As  questions  under  the  old  law  will  still  occasionly  arise  in  actions 
of  ejectment,  the  cases  relating  to  the  proof  of  seisin  have  been  retained. 

Proof  of  semnJ]  Actual  possession,  or  receipt  of  the  rent  from  the  per- 
son in  possession,  is  primd  facie  evidence  of  seisin  in  fee.  Co.  litL  15  a; 
B.  N.  f .  103 ;  Jayne  v.  Price,  6  Taunt.  326.  So  is  payment  of  the  costs 
of  repairs  and  building.  Doe  d.  Loacomhe  v.  Clifford^  2  Car.  &  K.  448. 
The  possession  of  a  tenant  for  years  gives  an  actual  seisin  to  tiie  owner 
of  the  inheritance.  Co.  Litt.  243  a;  Buehhy  v.  Dixon,  3  B.  &  C.  298. 
So,  the  possession  of  guardian  in  socage  confers  an  actual  seisin  upon  the 
infiant.  Gfoodtiile  v.  Netvman,  3  Wils.  516.  Evidence  of  shooting  and 
appointing  a  gamekeeper  by  the  lord  of  a  manor  is  not  properly  referable 
to  a  right  of  soil;  per  Bayley,  J.,  Tyrwhitt  v.  Wynne,  2  B.  &  A.  560; 
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though  it  is  ervidenoe  that  the  loous  is  within  the  limits  of  the  manor. 
Doe  d.  Gore  y.  Laru/Um^  2  B.  &  Ad.  680.  Holding  courts  and  appointing 
keepers  is  proof  of  the  existence  and  seisin  of  a  manor.  Doe  d.  Beck  v. 
Heakiny  6  Ad.  &  E.  495;  see  anUy  p.  50,  and  the  cases  there  cited.  And  as 
the  presumption  from  mere  possession  is  that  of  seisin  in  fee,  the  declara- 
tion of  a  deceased  person,  snown  to  have  been  then  in  occupation,  or  in 
receipt  of  the  rents,  that  he  held  under  A.  B.,  being  against  int^^,  is 
admissible,  to  prove  the  seisin  of  A.  B.,  though  offered  in  evidence  against 
a  stranger  by  a  paHy  claiming  under  A.  B.  Doe  d.  Daniel  v.  CouUhred, 
7  Ad.  &  E.  235;  Peaceable  d.  Uncle  v.  Watson,  4  Taunt.  16;  Came  y.  NicoU^ 
1 N.  C.  430;  see  ante,  pp.  56  et  eeq.    QeeBulley  v.  BuUey^  L.  E.,  9  Oh.  739. 

Proof  of  deecentJ]  The  plaintiff  must  give  some  evidence  that  there  is 
no  intermediate  heir  between  himself  and  the  ancestor  under  whom  he 
claims.  Richards  v.  Richards,  15  East,  294,  n.  It  is,  however,  sufficient 
evidence  for  the  jury,  if  he  prove  that  he  has  not  by  reasonable  inquiries 
been  able  to  discover  any  such  heir ;  Oreaves  v.  Oreenwood,  2  Ex.  D.  289, 
O.  A. ;  or  even  that  no  such  heirs  have  made  any  claim.  LyeU  v.  Ken^ 
nedy,  18  Q.  B.  D.  796,  811,  0.  A.,  not  affected  on  this  point  by  the  judg- 
ment in  Dom.  Proc.,  14  Aj>.  Ga.  437.  See  further.  Doe  d.  Banning  v. 
Orijgiin,  15  East,  293,  and  Doe  d.  Oldham  v.  Wolley,  8  B.  &  0.  22,  cited 
ante,  p.  41.  In  ejectment  by  a  son,  his  heirship  has  been  proved  as 
matter  of  reputation  by  a  person  who  has  known  the  plaintiff's  family  for 
20  years,  and  who  always  knew  the  plaintiff  as  his  father's  eldest  son. 
Bridger  v.  Huett,  2  E.  &E.  35.  Evidence  by  one  of  the  family  that  one 
of  the  immediate  parties  went  abroad,  and  was  reputed  to  have  died  there, 
and  that  the  wikiess  had  never  heard  of  his  being  married,  is  primd  facie 
evidence  that  the  party  is  dead  without  issue.  Doe  d.  Banning  v.  Qrij^in^ 
supra.  As  to  the  presumption  of  the  duration  of  life,  and  of  death  with- 
out issue,  see  ante,  pp.  41,  42.  If  the  plaintiff  claim  as  collateral  heir, 
he  must  prove  the  descent  of  himself  and  the  person  last  s^sed  from 
a  common  ancestor;  or  at  least  from  two  brotners  or  sisters;  Roe  d. 
Thome  v.  Lord,  2  W.  Bl.  1099 ;  for  the  descent  between  brothers  and  sisters 
was  immediate ;  Id, ;  Kynnaird  v.  Leslie,  post,  p.  1030 ;  but  this  is  now 
altered  by  3  &  4  Will.  4,  c.  106,  s.  6,  in  the  case  of  descents  taking  place 
after  31st  December,  1833.  Proof  of  births,  marriages  and  deaths  has 
already  been  noticed  to  some  extent,  anJte,  pp.  124  et  seq,,  215.  For  other 
evidence  usuaUy  adduced  in  cases  of  pedigree,  see  ante,  tit.  Hearsay, 
pp.  44  et  seg. ;  Herald^ s  books,  p.  212. 

Proof  of  marriage,']  The  law  of  marriage  is  generally  regulated  by  the 
law  of  the  country  of  the  birth  of  the  parties  and  where  they  are  domiciled. 
Sottomayor  y.  DeBarros,  3  P.  D.  1,  G.  A. ;  Fenton  y.  Livingstone,  3  Macq.  497. 
See  also  Scott  v.  Att,  -  Gen. ,  1 1  P.  D.  128.  The  succession  to  real  property  is 
regulated  by  the  lex  loci  rei  sitoB,  But  where  the  foreign  rule  is  repu^ant  to 
the  fundamental  principles  of  the  lex  fori,  or  when  contrary  to  rehgion  or 
sound  morality,  the  docikrine  of  the  comit^of  nations  is  not  to  be  fofiowed. 
S,  G.  Marriage  throughout  Ghristendom  is,  in  its  essence,  ''the  voluntanr 
union  for  life  of  one  man  and  one  woman  to  the  exclusion  of  all  othws, 
«nd  no  other  union,  wheresoever  formed,  is  recognized  here  as  marriage. 
I^UB,  neither  a  Mormon  marriage  contracted  at  Utah,  XT.  S. ;  Hyde  v. 
Hyde,  L.  E.,  1  P.  &  M.  130;  nor  a  Baralong  marriage  in  Bechuanaland ; 
Bethdl  V.  Hildyard,  38  Gh.  D.  220 ;  is  recognized  here.  But  it  was  hdd 
to  be  sufficient  to  constitute  a  good  marriage  in  Japan,  that  the  husband 
could  not  marry  another  wife,  while  the  marriage  subsisted,  BrinJdey  v. 
Att.'Gen,,  15  P.  D.  76.  As  to  domicile,  see  Udny  v.  Udny,  1  H.  L.  So. 
441,  and  cases  there  cited;  and  Piatt  v.  Att.-Gm.  of  New  8.  WcUes,  8  Ap. 
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Oa.  336,  P.  0. ;  Doueet  y.  Choghegan,  9  Gh.  D.  441,  0.  A. ;  Chalfnenr. 
Wingfield,  36  Oh.  D.  400;  Vaucher  v.  Solicitor  to  Trecuury,  40  Ch.  D.  216, 
0.  A.  As  to  a  marriage  of  neoeeaity,  see  Buding  y.  Smithy  2  Hagg.  Com. 
Bep.  371,  391 ;  Armitage  y.  ArmitagCy  L.  E.,  3  £q.  343. 

An  attainted  person  can  contract  a  yalid  marriage,  and  the  children  aie 
legitimate.    Kynnaird  y.  Leslie,  L.  B.,  1  G.  P.  389. 

Proof  of  marriage — By  repvMion^  <fcc.]  Marriage  may  be  proved  by 
xeputatiom  Beed  v,  Pauery  Peake,  303 ;  1  Esp.  213 ;  B.  N.  P.  114;  B.  y. 
Wilson,  3  F.  &  F.  119;  Campbell  y.  Camphell,  L.  B.,  1  H.  L.  Sc  182; 
Lyle  y.  Ellwood,  L.  B.,  19  £q.  98;  Le  Thoren  y.  AU.-Gen,,  1  Ap.  Oa. 
686,  D.  P. ;  Neo  y.  Neo,  L.  B.,  6  P.  C.  381,  386.  Even  where  the  parents 
are  aliye,  proof  that  the  mother  was  received  in  society  as  the  wife  of  the 
father  is,  m  ejectment  by  the  son,  sufficient  evidence  of  the  marriage. 
Doe  d.  Fleming  y.  Fleming,  4  Bing.  266. 

Marriage  may  be  also  primd  facie  proved  by  a  witness  who  was  present, 
and  it  is  not  necessary  in  the  first  instance  to  prove  that  the  proper  pre- 
liminary formalities  were  gone  through,  for  the  presumptive  proof  of 
marriage  was  not  altered  by  the  Marriage  Acts.  8,  Devereux  v.  Much  Dew 
Church,  1  W.  Bl.  367;  B.  r^.  P.  114;  Beed  v.  Passer,  supra;  Lauderdale 
Peerage,  10  Ap.  Ca.  693.  Either  of  the  alleged  married  parties  is  com- 
petent to  prove  or  disapprove  the  marriage;  Goodright  v.  Moss,  Gowp. 
593;  and  so,  after  their  aecease,  their  declarations  are  admissible  for  this 
purpose.    8.  G. ;  Murray  v.  Milner,  12  Gh.  D.  845. 

Tne  most  frequent  course  of  prinut  facie  proof  of  a  marriage  is  by  the 
.official  registers ;  vide  ante,  pp.  124,  215,  with  some  evidence  of  the  iden- 
tic of  the  parties ;  vide  ante,  pp.  124,  134. 

Such  is  uie  usual  and  less  formal  evidence  of  marriage ;  but  occasions 
still  arise,  especially  in  suits  for  establishing  a  title  by  descent,  in  which 
it  is  necessary  to  inquire  into  the  strict  and  formal  requisites  of  a  legal 
marriage.  ]^or  this  purpose  the  necessary  forms  of  marriage  at  different 
.  times,  and  under  different  circumstances,  will  be  explained  in  the  following 
paragraphs. 

Proof  of  marriage,  before  26  Oeo,  2,  c.  33.]  Before  the  Marriage  Act, 
26  Geo.  2,  c.  33  (1754),  a  marriage  by  sufficient  words  of  present  espousal 
(per  verba  de  praisentt)  constituted  a  binding  marriage.  See  Lautour 
v.  Teesdale,  8  Taunt.  830;  2  Marsh.  243;  and  the  cases  there  cited. 
The  presence  of  a  priest  in  holy  orders  was,  however,  essential  at  com* 
mon  law.  B>  v.  Millis,  10  GL  &  F.  534.  In  this  case  the  House  of 
Lords  was  equally  divided,  but  in  favorem  negantis  the  judgment  of 
the  Irifi^  Q.  B.,  which,  by  the  withdrawal  of  the  junior  judge's  judg- 
ment, had  formally  decided  that  a  marriage  before  a  dissenting  minister 
was  invalid,  was  affirmed.  This  case  in  the  Irish  Q.  B.  is  separately 
reported  by  Smythe  and  Bourke,  and  also  by  Diz.  In  Beamish  v. 
Beamish,  9  H.  Ij.  G.  274,  338,  339,  it  was  held  that  the  authority  of 
B,  y.  Millis,  supra,  was  as  binding  as  if  it  had  been  a  unanimous  aeci- 
fiion  of  the  House.  It  was  so  regarded  by  Parke,  B.,  in  Caiherwood  v. 
CasUm,  13  M.  &  W.  261,  264 ;  but  m  B.  v.  Manwaring,  1  Dear.  &  B.  132, 
139 ;  26  L.  J.,  M.  G.  10,  13,  Willes,  J.,  said  he  did  not  consider  the  case 
a  binding  authority.  See  further  on  tliis  subject,  Boper's  Husband  and 
Wife,  2nd  ed.,  pp.  445  et  seq. 

Proof  of  marriage,  under  26  Qeo,  2,  c.  33.]  Ld.  Hardwicke's  Marriage 
Act,  26  Geo.  2,  c.  33  (1754),  put  an  end  to  irregular  marriages,  and  re- 
quired certain  forms  to  be  adopted  in  English  marriaees,  whether  by 
banns  or  licence ;  and  this  Act  continued  in  force  until  &e  Act  3  Geo.  4> 
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c.  75,  wHoh  partly  repealed  it,  and  thenoe  until  4  Geo.  4,  c.  76  (1st 
November,  1823),  which  wholly  repealed  it. 

When  the  marriage  took  place  under  stat.  26  Gfeo.  2,  c.  33,  b.  1,  in  a 
chapel,  it  was  necessary  to  prove  that  it  was  a  chapel  in  which  banns  had 
been  usually  published  at  the  time  of  the  passmg  of  the  Act.  R,  v. 
NorthfiMj  2  I)oug.  659.  And  where  a  register  of  mairiagee,  going  back  to 
the  year  1578,  and  a  register  of  the  publication  of  banns  m)m  the  year  1754 
{when  the  Act  passed),  were  produced  from  the  chapel  royal  in  the  Tower, 
it  was  held  sufficient  evidence  upon  which  to  found  a  presumption  that 
banns  had  usually  been  published  before  the  Act  in  that  chapel.  Tauntoi^ 
v.  Wyhom,  2  Camp.  297. 

Marriaees  in  chapels  erected  and  oonsecrated  since  26  G^o.  2,  c.  33, 
were  rendered  valid  by  various  retrospective  statutes;  see  21  Qeo.  3, 
c  53;  44  Geo.  3,  c.  77 ;  48  Geo.  3,  c.  127 ;  6  Geo.  4,  c.  92 ;  14  &  15  Yict. 
c.  97,  8.  25 ;  and  24  &  25  Yict.  c  16,  s.  4.  And  by  these  statutes  the 
registers,  or  copies  of  the  registers,  of  such  marriages  are  to  be  received 
in  evidence.  By  6  Qeo.  4,  c.  92,  s.  2,  it  was  made  lawful  for  marriages 
to  be  in  future  solemnized  in  all  chapels  and  churches  erected  since  the 
passing  of  26  Geo.  2,  and  consecrated,  in  which  churches  and  chapels  it 
nad  been  customary  and  usual,  before  the  passing  of  that  Act  (6  Geo.  4)» 
to  solemnize  marriages ;  and,  by  sect,  3,  the  registers  of  such  marriages, 
or  copies  thereof,  are  declared  to  be  evidence. 

Under  the  26  Geo.  2,  c.  33,  where  the  banns  were  published  in  wrone 
names  of  the  parties,  and  there  was  no  evidence  to  show  that  they  had 
ever  been  known  by  such  names,  the  marriage  was  held  void.  Mather  v. 
Ney,  3  M.  &  S.  265,  n. ;  see  also  Stanhope  v.  Baldwin,  1  Addams,  93 ; 
Green  v.  Dalton,  Id.,  289.  So,  where  a  wrong  name  was  fraudulently 
assumed  for  the  purpose  of  the  marria^.  Frankland  v.  Nicholson^  3  M. 
ft  8.  259,  n. ;  Fdlowes  v.  Stewart,  2  PhiUim.  257 ;  Meddowcrafty.  Gregory, 
Id.,  365.  The  rules  on  the  subject  of  banns  were  thus  laid  down  by  Ld. 
Tenterden,  0.  J.,  in  ^.  v.  Tibshelf,  1  B.  &  Ad.  195 :  *'  First,  if  there  be  a 
total  variation  of  a  name  or  names, — ^that  is,  if  the  banns  axe  published 
in  a  name  or  names  totally  different  from  those  which  the  parties,  or  one 
of  them  ever  used,  or  by  which  they  were  ever  known, — the  maniage,  in 
pursuance  of  that  publication,  is  invalid,  and  it  is  immaterial  in  such  cases 
whether  the  misdescription  has  arisen  from  accident  or  design,  or  whether 
such  design  be  fraudulent  or  not.  But,  secondly,  if  there  be  a  partial 
variation  of  name  only,  as  the  alteration  of  a  letter  or  letters,  or  the  addi- 
tion or  suppression  of  one  christian  name,  or  the  names  have  been  such  as 
the  parties  have  used,  and  been  known  by  at  one  time  and  not  at  another, 
in  such  case  the  publication  may  or  may  not  be  void ;  the  supposed  mis- 
description may  be  explained,  and  it  becomes  a  most  importcmt  part  of 
the  inquiry,  wnether  it  was  consistent  with  honesty  of  purpose,  or  arose 
from  a  fraudulent  intention.  It  is  in  this  class  of  cases  only  that  it  is 
material  to  inquire  into  the  motive  of  the  parties.'*  A  licence  m  a  wrong 
name,  not  fraudulently  assumed,  was  held  not  to  avoid  a  marriage.  Lane 
T.  Goodwin,  4  Q.  B.  361. 

Troofof  marriage,  under  4  Geo.  4,  c.  76;  6  <fe  7  WUl.  4,  c.  85,  <fcc.]  By 
the  Act  of  4  G^.  4,  c.  76  (the  Act  in  force  for  marriages  according  to  the 
rites  of  the  Church  of  England,  after  Ist  November,  1823),  s.  2,  **  All 
banns  of  matrimony  shall  be  published  in  an  audible  maimer  in  the  parish 
church,  or  in  some  public  chapel  in  which  chapel  banns  of  matrimony 
may  now  or  may  hereafter  be  lawfully  pubHshea,  of  or  belonging  to  such 
parish  or  chapelry  wherein  the  persons  to  be  married  shall  dwell  accord- 
ing to  "  the  rubrick;  and  by  sect.  3,  **  the  bishop  of  the  diocese,  with  the 


1032  AdumfoT-  Recovery  of  Land  hy  Heir, 

oonsent  of  the  patron  and  the  incumbent  of  the  ohnich  of  the  parish  in 
which  any  public  chapel,  having  a  chapelry  thereunto  annexed,  may  be 
situated,  or  of  any  chapel  situated  in  an  eztm-paxoGhial  {dace,  signified 
to  him  under  their  hands  and  seals  respectively,  may  authorize  by  writing 
under  his  hand  and  seal  the  publication  of  banns  and  the  solemniEation  of 
marriages  in  such  chapel,  for  persons  residing  within  such  chapelry  or 
extra-parochial  place  respectiyely ;  and  such  consent,  together  with  such 
written  authority,  shall  be  registered  in  the  registry  of  me  diocese."  As 
to  the  presumption  that  the  building,  where  service  is  performed,  has  been 
didv  registered,  see  B.  y.  Creaewdl,  1  ^  B.  D.  446. 

By  the  6  &  7  Will.  4,  c.  85,  s.  26,  the  bishop  may,  with  the  consent  of 
patron  and  incumbent  of  a  parish  or  a  district  church  (or,  in  certain  cases, 
without  such  oonsent),  license  under  his  hand  and  seal  the  celebration  of 
inarriages  in  any  public  chapel  in  the  parish  or  district,  or  in  any  chapel 
licensed  for  divme  service,  or  any  chapel,  the  minister  whereof  is  duly 
licensed  to  officiate  therein,  accorcbn^  to  the  rites  of  the  Church  of  Eng- 
land. Sect.  34  provides  for  the  makmg  of  ftTinnft.!  ligts  of  such  licensed, 
chapels.  And,  by  7  Will.  4  &  1  Yict.  c.  22,  s.  33,  the  words,  '*  Banns  may 
be  published,  and  marriages  may  be  solemnized,  in  this  chapel,"  are  to  be 
placed  in  a  conspicuous  part  of  the  inside  of  the  chapeL  ^y  7  &  8  Yict. 
c.  56,  s.  2,  the  bishop's  certificate  shall  be  condusiye  evidence  that  marri- 
ages may  be  lawfully  solemnized  therein.  Whel^er  the  certificate  proves 
itself,  and  requires  no  proof  of  signature  or  seal ;  or  whether  the  certificate 
may  be  proved  by  an  examined  or  certified  copy,  is  not  provided  bythe 
Act ;  but  see  the  Evidence  Acts,  8  &  9  Vict.  c.  113,  s.  1,  and  14  &  15  Yict. 
c.  99,  s.  14,  ante,  pp.  101,  102. 

By  4  Geo.  4,  c.  76,  s.  10,  no  licence  is  to  be  granted  except  for  the 
church  or  chapel  belonging  to  the  parish  or  chapelry  whero  one  of  the 
persons  shall  nave  had  his  usual  place  of  abode  for  &e  fifteen  days  pre- 
ceding ;  which  licence  by  sects.  14,  16,  is  not  to  be  obtained  without  con- 
sent of  the  father  or  gnardian  of  a  minor ;  but  a  marriage,  without  such 
consent,  is  not  invalid.  jB.  v.  Birmingham,  8  B.  &  C.  29.  And  by  sect  26, 
the  validity  of  a  marriage  under  this  Act,  whether  bv  banns  or  licence, 
cannot  be  impeached  by  proof,  after  its  celebration,  of  tiie  non-reeidenoe 
of  parties  within  the  proper  parish  or  chapelry.  By  sect.  22,  maniaces 
under  this  Act  will  be  null  and  void  if  the  parties  knowingly  and  wilfully 
intermarry  in  a  place  not  a  churdi  or  pumic  chapel  wherem  banns  may 
be  published  (unless  by  special  licence) ;  or  knowmgly  and  wilfuUy  inter- 
marry without  due  pubkcation  of  banns  or  licence;  or  knowingly  and 
wilfully  consent  to,  or  acquiesce  in,  a  marriage  by  a  person  not  m  holy 
orders.  The  language  of  this  Act  differs  from  the  old  marriage  Act,  and 
only  avoids  the  marriage  whero  both  parties  loiowingly  contravene  its 
provisions.  B.  v.  Wroxton,  4  B.  &  Ad.  640 ;  there  the  intended  husband 
procured  the  banns  to  be  published  in  a  christian  and  surname  which  the 
woman  had  never  borne,  but  without  her  knowled^,  and  it  was  held  a 
valid  marriage.  Templeton  v.  Tyree,  L.  E.,  2  P.  &  M.  420,  and  Oreaves  v. 
Oreavee,  Id.,  423,  are  to  the  like  effect.  But  where  the  banns  are,  with 
the  knowled^  of  both  parties,  publiedied  in  a  false  name,  there  is  an  un- 
due publication  which  avoids  tiie  marriage,  and  it  is  immaterial  whether 
the  names  are  altered  or  suppressed.  Wiltehire  y.  Prince,  3  Hag.  Eoc.  B. 
332;  Midgely  v.  Wood,  30  X.  J.,  P.  M.  &  A.  57;  Wormald  y.  NeaU,  19 
L.  T.,  N.  S.  93.  By  49  &  50  Yict.  c.  3,  a  marriage  is  not  invalid  by 
reason  that  the  banns  of  one  of  the  parties  who  was  resident  in  Sootland 
have  been  published  or  proclaimed  ttere  in  Scottish  form. 

By  the  6  &  7  Will.  4,  c.  85,  s.  1  (amended  1^  7  Will.  4  &  1  Yict  c  22, 
8.  36,  and  19  ft  20  Yict.  c  119),  a  registrar's  certificate  obtained  under 
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that  Act  is  made  equivalent  to  banns,  and  will  warrant  celebration  of 
marriage  acoordinff  to  the  rites  of  the  Church  of  England*  As  to  the 
effect  of  such  certincate,  vide  infra. 

It  would  seem  that  where  a  marriage  in  a  parish  church  is  shown  to 
haye  been  celebrated  with  the  usual  forms,  and  by  a  person  acting  as 
minister,  this  is  presumptive  evidence  of  a  regular  ana  legal  marriage 
without  the  aid  of  any  statute.  See  B,  v.  Manwaring,  infra,  and  cases 
therein  cited. 

The  marriage  must  be  by  a  clergyman  who  is  a  third  person,  and  not 
the  bridegroom  himself,    ieamish  v.  Beamish,  9  H.  L.  C.  274. 

Marriage  of  distewlersJ]  Under  the  preceding  Acts  there  was  no  excep- 
tion as  to  the  marriage  of  dissenters  (other  than  of  Jews  or  Quakers) ;  but 
the  6  &  7  Will.  4,  c.  85,  provides  means  of  legal  marriage  for  dissenters 
and  others.  Under  sect.  4,  notice  may  be  given  by  one  of  the  parties  to 
a  superintendent  registrar,  who,  under  sect.  7,  is  to  ^rant  a  certificate 
enabling  the  parties  to  be  married  in  a  building  registered  under  the 
Act,  or  in  his  offices;  under  sect.  11  he  may  grant  licences  for  the  same 
purpose. 

^ts.  18, 19,  provide  for  the  registration  of  meeting-houses.  By  sects. 
20,  21,  marriages  may  be  performed  in  such  registered  meeting-houses  in 
the  presence  of  some  registrar  of  the  district,  and  two  witnesses,  or  at  tiie 
office  and  in  the  presence  of  the  superintendent  registrar,  and  some  regis- 
trar of  the  district  and  two  witnesses,  in  either  case  the  form  of  words 
given  in  sect.  20  is  to  form  part  of  the  ceremony. 

By  sect.  42,  if  any  person  shall  knowingly  and  wilfully  intermarry  in 
any  place  other  than  the  church,  chapel,  registered  building,  office,  or 
other  place  specified  in  the  notice  and  certificate  required  by  Act,  or  with- 
out due  notice  to  the  superintoident  registrar,  or  witiiout  certificate  of 
notice  duly  issued,  or  wiuiout  licence  when  a  licence  is  necessary  under 
the  Act,  or  in  the  absence  of  a  registrar  or  superintendent  registrar  when 
his  presence  is  necessary,  the  maziiage  shall  be  null  and  void ;  Provided 
that  nothing  therein  shall  annul  a  marriage  solemnized  under  the 
Marriage  Act,  4  Geo.  4,  c.  76,  ante,  pp.  1031,  1032.  Marriages  under  this 
Act  are  to  be  registered,  and  the  registers  and  certified  copies  are  admissible 
in  evidence.    §&&  Proof  of  registers,  ante,  p.  126. 

It  has  been  held  that  &ere  is  no  analog  between  the  certificate  of  the 
registrar  and  bums ;  and  the  marriage  wul  not  be  void  if  the  certificate 
be  obtained  by  a  misstatement  whidi  would  have  avoided  a  marriage  by 
banns.  Holmes  v.  Bimmons,  L.  B.,  1  P.  &  M.  523.  But  the  contrary  was 
assumed  in  B,  v.  Bea,  L.  R.,  1  0.  0. 365,  where  it  was  held  that  a  marriage 
was  not  avoided  by  a  misstatement  in  the  noticegiven  to  the  registrar  not 
known  to  both  parties,  on  the  ground  that  6  &  7  Will.  4,  c.  85,  s.  42,  must 
receive  the  same  construction  as  that  placed  on  4  Geo.  4,  c.  76,  s.  22  {ante, 
p.  1032),  in  reference  to  banns. 

Where  the  marriage  took  place  under  this  Act  in  the  presence  of  a 
superintendent  regis&ar  in  a  oissenters'  meeting-house,  it  was  held  to  be 
presumed  that  the  meeting-house  was  duly  registered  for  marriages. 
B.  V.  Manwaring,  1  Dear.  &  B.  132;  26  L.  J.,  M.  0.  10.  So,  proof  that 
a  marriitfe  was  solemnized  in  a  Boman  Oatholic  chapel,  accordm^  to  the 
rites  of  that  church,  and  that  the  parties  afterwards  cohabited,  is  primd 
facie  evidence  to  show  a  valid  marriage  under  tiie  Act ;  as  it  w^  be  pre- 
sumed that  the  chapel  was  re^;ist«:ed  pursuant  to  sect.  18,  and  that  the 
registrar  was  present  as  required  by  sect.  20.  Sichel  v.  Lambert,  15  0.  B., 
N.  8.  781;  33L.  J.,C.  P.  137. 

The  6  &  7  Will.  4,  o.  85,  has  been  amended  by  the  7  Will.  4  &  1  Yict. 
c  22,  the  3  &  4  Yict  o.  72,  and  the  19  &  20  Yict.  c.  119.    By  sect  17  of 
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the  last  Act,  after  a  marriage  has  taken  place  under  any  of  these  Ada, 
proof  of  residence  in  the  district  stated  in  the  notice ;  of  consent  of  third 
ptersons ;  that  the  building  has  been  certified  as  registered ;  or  that  it  is 
either  of  the  parties'  nsoaT  place  of  worship,  is  unnecessary ;  and  proof  to 
the  contrary  ^  aay  P?«««*^8?  touching  the  validity  of  the  marriage 
shall  not  be  giyen.  This  provision  obviates  the  doubts  expressed  in  H,  v. 
Manwaringy  ante,  p.  1033.  By  sect.  24,  cited  ante,  pp.  126,  127,  certified 
copies  of  the  registration  of  the  building  may  be  given  in  evidence. 

Marria>ge  of  Quakers  and  Jews,"]  The  Marriage  Acts,  26  Qeo.  2,  c.  33, 
and  4  Gbo.  4,  c.  76,  do  not  extend  to  marriages  amongst  QuaJkers  or 
Jew»f  where  both  parties  are  Quakers  or  Jews  (see  Jones  v.  Bobinaon,  2 
Phill.  Ecc.  Gas.  285),  such  marriages  being  expressly  excepted.  By  6  &  7 
Will.  4,  c.  85,  ss.  2,  4,  marriages  of  Quakers  and  Jews,  according  to  their 
usages,  are  to  be  good  if  both  parties  are  Quakers  or  Jews  respectiyelj", 
and  notice  be  given  to  the  registrar  of  the  intended  marriage,  and  a  certi- 
ficate be  issued  by  the  registrar  i^reeably  to  the  provisions  of  that  Act. 
See  also  3  &  4  Vict.  c.  72,  s.  5.  fiie  stat  10  &  11  Yict.  c.  58,  removed 
doubts  that  existed  as  to  the  validity  of  marriages  amongst  Quakers  and 
Jews,  solemnized  before  1st  July,  1837,  according  to  uieir  usages,  hy 
enacting  that  such  marriages  **  were  and  are  good  in  law,"  provided  both 
parties  were  Quakers  or  Jews  respectively.  By  the  23  Yict.  c  18,  amended 
by  35  &  36  Yict.  c.  10,  the  provisions  of  6  &  7  Will.  4,  c.  85,  and  the  Irish 
Act,  7  &  8  Yict.  c.  81,  are  extended  to  cases  where  only  one  or  neither  of 
the  parties  is  a  member  of  the  '*  Society  of  Friends,"  provided  the  party 
giving  notice  to  the  registrar  shall  declare  that  both  parties  are  members 
of,  or  shall  profess  with  or  are  of  the  persuasion  of  the  Society,  or  shall 
produce  a  certificate  from  the  registering  officer  of  the  Society  that  the 
I>arty  is  authorized  to  proceed  with  the  marriage  according  to  the  usages 
of  the  Society. 

If  the  plaintiff  be  a  Quaker,  the  marriage  must  beproved  to  have  taken 

5 lace  according  to  the  ceremonies  of  that  sect.  1  Bju^.  Con.  Ap|>.,  9  n. ; 
)eane  v.  Thomas,  M.  &  M.  361.  In  order  to  prove  a  d^wish  marriage  (in 
support  of  a  plea  of  coverture)  two  witnesses  were  called,  who  swore  th^ 
were  present  at  the  marriage  in  the  synagogue ;  but  upon  an  objection 
made  that  what  took  place  at  the  synagogue  was  merely  a  ratification  of  a 
previously  written  contract,  and  tliat,  as  that  contract  was  essential  to  the 
validity  of  the  marriage,  it  ought  to  be  produced  and  proved,  the  contract 
was  put  in.  Horn  v.  Noel,  1  Camp.  61.  As  to  the  form  of  the  Jewish 
contract,  see  Lindo  y.  Belisario,  1  Hag.  Con.  225,  247,  App.  p.  9,  and 
Ocldsmid  v.  Bromer,  1  Hag.  Con.  324. 

Marriage  of  Greeks.']  By  the  Greek  Marriages  Act,  1884  (47  &  48 
Yict.  c.  20),  the  Probate  and  Matrimonial  Division  may,  on  petition, 
declare  certain  irregular  marriages  between  members  of  the  Greek  Church 
to  be  valid. 

Marriage  abroad,']  The  marriage  Acts,  above  mentioned,  do  not  extend 
to  marriages  abroad,  and  a  marriage  celebrated  abroad  according  to  the 
law  of  the  foreign  stkte  is  generally  recognized  in  this  country  as  a  valid 
marriage.  In  proving  a  foreign  marriage,  evidence  must  be  given  of  the 
law  of  the  foreign  state.  See  Fenton  v.  Livingstone,  3  Macq.  497 ;  Hgde 
y.  Hyde,  Armitage  v.  Armitage,  and  Brinkleyy.  Att,'Oen,,  cited  ante, 
pp.  1029,  1030.    As  to  the  proof  of  foreign  law,  see  ante,  pp.  119  f^  seq. 

Marriage  in  Scotland,]  A  marriage  in  Scotland  between  English  sub- 
jects according  to  the  Sfcotch  law  is  good  in  our  courts.     Dalrymple  v. 
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JMrympU^  2  Hag.  Con.  64 ;  Harford  y.  Morris^  Id,  480.  In  order  to 
efitabliak  the  fact  of  a  marriage  in  Scotland,  it  is  necessary  that  some 
person,  conversant  with  the  law  of  Scotland  as  to  marriage,  should  be 
called.  E.  y.  Fovey,  Dearsley,  32 ;  22  L.  J.,  M.  C.  19.  See  farther  ante, 
p.  119,  and  Fatrickeon  y.  PatHekeont  L.  B.,  1  P.  &  M.  86 ;  CampheU  y. 
Campbell,  Lyle  y.  Ellwood,  and  De  Thoren  y.  AU»^Oen.,  cited  ante,  p.  1030, 
where  irregular  Scotch  marriages  were  on  the  eyidence,  presumed  to  haye 
taken  place.  Bvthe  19  &  20  Yict.  c.  96,  s.  1,  *<After  theSlstof  December^ 
1856,  no  irregular  marriage  contracted  in  Scotland  by  declaration,  ac- 
knowledgment, or  ceremony,  shall  be  valid,  unless  one  of  the  parties  had, 
at  the  date  thereof,  his  or  her  usual  place  of  residence  there,  or  had  lived 
in  Scotland  for  21  days  next  preceding  such  marriage."  It  is  insufficient 
under  this  section  to  live  in  Scotland  for  19  days  and  fractions^  of  two 
other  days  prior  to  the  marriage.  Law/ord,  f,  c.  Davies  v.  Davie$,*4  P.  D* 
61.  By  sect.  2,  irregular  marriages  contracted  after  that  day  may  be  re- 
gistered, and  the  certified  copies  are  admissible  in  evidence.  See  Proof 
ofrtgiskTS,  ante,  p.  127. 

Marriage  in  IreHand,"]  The  marriage  law  in  Ireland  conforms  to  the 
general  marriage  law  of  England  before  the  Act  26  Geo.  2,  but  has  been 
modified  by  Acts  applicable  to  Ireland.  See  especially  3  &  4  Will.  4, 
c.  102,  and  7  &  8  Vict.  c.  81 ;  26  &  27  Vict.  c.  27 ;  33  &  34  Vict.  c.  110, 
Part  n. ;  and  36  &  37  Vict.  c.  16,  which  extend  to  marriages  according 
to  the  rites  of  the  Church  of  Ireland,  and  to  marriages  by  Boman  Catholics, 
and  by  dissenters.  A  marriage  in  Ireland  by  a  clergyman  of  the  Church 
of  England,  in  a  private  room  was,  before  the  7  &  8  Yict.  c.  81,  came  into 
operation,  good.  Smith  v.  Maxwell,  By.  &  M.  80.  The  Irish  Act,  21  '& 
22  Geo.  3,  c.  25,  renders  legal,  marriages  of  dissenters  by  dissenting 
ministers.  A  marriage  in  1835,  by  a  non-placed  Presbyterian  minister, 
who  had  previously  nad  a  congregation,  but  had  been  suspended,  and 
ceased  to  nave  one,  is  valid.  Harris  v.  Harris,  I.  B.,  3  C.  JL.  294,  Ex. 
But,  apart  from  statute,  such  a  marriage  was  void.  B,  v.  Millis,  10  CI. 
&  F.  534,  cited  anU,  p.  1030.  By  7  &  8  Vict.  c.  81,  s.  32,  which  is  incor- 
porated with  the  later  Acts,  proof  of  residence  of  the  parties,  or  of  consent, 
Ac.,  is  not  necessary  for  the  purpose  of  establishing  the  marriage.  That 
Act  provides  for  the  registration  of  all  marriages,  and  certified  copies  are 
to  be  evidence.    See  Proof  of  registers,  ante,  p.  127. 

Marriage  abroad  in  British  dominions,^  A  marriage  between  British 
subjects  in  a  British  settlement  is  valid,  if  it  be  such  a  marriage  as  would 
have  been  valid  in  this  country  before  the  passing  of  the  Marriage  Act, 
26  G^.  2,  c.  33,  ante,  p.  1030 ;  or,  be  in  conformity  with  any  local  law 
established  by  competent  authority.  Thus  a  marriage  between  two  Pro- 
testant Britisn  subjects,  solemnized  by  a  Boman  Catholic  priest  at  Madras 
and  followed  by  cohabitation,  but  without  the  licence  of  the  governor 

Srhich  it  had  been  the  uniform  custom  to  obtain,  though  there  was  no* 
w  requiring  it),  was  held  valid.  Lauiour  v.  TeesddU,  8  Taunt.  830 ;  2 
Marsh,  243.  So,  in  the  case  of  B,  v.  Brampton,  10  East,  282,  Ld.  Ellen- 
borough  was  of  opinion  that,  where  the  parties  had  accompanied  the 
king's  forces  abroad,  they  might  be  considered  to  have  carried  with  them 
the  law  of  England,  and  that  therefore  a  marriage,  according  to  tiie 
English  forms  in  a  public  chapel  by  a  person  apparently  a  priest,  was  valid. 
And  now  see  4  Geo.  4,  c.  91,  s.  1,  post,  p.  1036.  The  presence  of  a  priest 
in  holy  orders  was  essential  to  a  good  marriage  at  common  law.  B,  v. 
Millie,  10  CL  &  F.  534 ;  see  remarks  on  this  case,  ante,  p.  1030.  And 
aocordingljr  a  marria^  celebrated  by  a  nussionary,  not  in  holy  orders, 
bat  otherwise  according  to  the  rites  of  the  English  church,  in  a  foreign 
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ooimtry,  was  held  not  e^eo.  prima  facie  eyidenoe  to  sapport  an  action  for 
adultery.     Catherwood  y.  Caslon,  13  M.  &  W.  261. 

The  stat.  14  &  16  Yict.  c.  40,  proyided  for  the  solenmiEation  of  mar- 
riages in  India  before  registrars^  where  one  or  both  of  the  parties  pro- 
fessed Christianity.  By  sect.  13,  proof  of  residence  or  consent  was  not 
necessary  in  order  to  establish  sndi  a  marriage,  nor  could  any  eyidenoe 
be  giyen  to  proye  the  contrary.  Sect.  21  enacted  that  the  Act  was  not  to 
affect  marriajpes  solemnized  in  India  by  persons  in  hol^r  orders.  The  pro- 
yisions  of  this  Act  relating  to  the  regustration  of  marriages  will  be  found 
sub  tit  Proof  of  registere,  ante,  pp.  127,  128.  The  Act  was  repealed  by 
the  Stat.  Law  Bey.  Act,  1875,  and  the  Indian  law  of  marriage  is  now 
regulated  by  Indian  Acts. 

The  Marriage  Act,  1890  (53  ft  54  Yict.  c.  47),  s.  3,  post,  p.  1037,  which 
extends  the  Consular  Mamages  Acts,  infra,  Budpoat,  p.  1037,  to  marriages 
before  goyemors,  ftc,  proyides  that  ''this  section  and  the  proyisions  of 
the  Consular  Marriage  Acts  and  this  Act  relating  to  the  marriagee  in 
this  section  referred  to  shall  not  be  limited  to  places  outside  her  Majesty's 
dominions.'* 

By  28  ft  29  Yict.  c.  64,  s.  1,  it  is  enacted,  that,  "  eyery  law  made  or  to 
be  made  by  the  legislature  of  any  "  of  her  Majesty's  possessions  abroad 
"for  the  purpose  of  establishing  the  yalidity  of  any  marriage  or  marriages 
oontractea  in  such  possession,  snail  haye  and  be  deemed  to  haye  had  from 
the  date  of  the  making  of  such  law  the  same  force  and  effect  for  the  pur- 
pose aforesaid  within  all  parts  of  her  Majesty's  dominions,  as  such  law 
may  haye  had  or  may  hereafter  haye  witmn  the  possession  for  which  the 
same  was  made :  proyided  that  nothing  in  this  law  ooatained  shall  ^ye 
any  effect  or  yali£ty  to  any  marriage  luiless  at  the  time  of  such  marriage 
both  of  the  parties  thereto  were,  according  to  the  law  of  England,  com- 
petent to  contract  the  same." 

Marriage  abroad  oui  of  British  dominions,!  The  marriage  of  English 
subjects  by  a  priest  of  the  Church  of  England  in  the  chapel  of  the  Enelish 
ambassador  aoroad  appears  to  haye  Ix^n  always  held  yaHd ;  see  It.  y. 
Brampton,  ante,  p.  1035 ;  and  the  stat.  4  Gheo.  4,  c.  91,  s.  1,  reciting  that  "  it 
is  exjiedient  to  relieye  the  minds  of  all  his  Majesty's  subjects /rom  any  douH 
concerning  the  validity  of  marriages  solemnized  by  a  minister  of  the  Church 
of  England  in  the  chapel  or  house  of  any  British  amhaesador  or  minister, 
residing  within  the  country  to  the  court  of  which  he  is  accredited,  or  in  the 
chapel  belonging  to  any  British  factory  abroad,  or  in  tJie  house  of  any  British 
su^ect  residing  at  such  factory,  as  well  as  from  any  ]>ossibility  of  doubt 
concerning  the  yalidity  of  marriages  solemnized  witmn  the  British  lines 
by  any  chaplain  or  officer,  or  other  person  officiating  under  the  orders  of 
the  commanding  officer  of  a  British  armj  senring  abroad,"  ..."  declared 
and  enacted"  ....  "that  all  such  mamages  as  aforesaid  shall  be  deemed 
and  held  to  be  as  yalid  in  law  as  if  the  same  had  been  solemnized  within 
his  Majesty's  dominions  with  a  due  obseryance  of  all  forms  required  by 
law. "  This  Act  rendered  the  marriage  yaHd,  althou^  one  party  were  not 
a  British  subject.  Be  Wright,  2  K.  ft  J.  595;  25  Jj.  J.,  Ch.  621.  See 
also  Waldegrave Feera^,  4 CI.  ft  F.  649;  Este  y.  Smyth,  18  Beay.  112;  23 
L.  J.,  Ch.  705.  This  Act  is  repealed  so  far  as  relates  to  marriages 
aboye  referred  to  in  italics,  solemnized  on  or  after  January  Ist,  1891 : 
stat.  53  ft  54  Yict.  c.  47,  s.  12.  See  substituted  proyision  in  sect  2,  post, 
p.  1037. 

By  the  Consular  Marriage  Act,  1849  (12  ft  13  Yict.  c.  68),  s.  1, 
marria^  abroad,  where  one  party  is  a  British  subject,  are  yalid  if 
solemnized  as  proyided  by  the  Act ;  and  the  stat.  6  ft  7  Will.  4,  c.  86,  as 
to  registration,  is  incorporated  therewith,  and  eyery  British  consul  ia 
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made  a  registiar  under  the  last-mentioned  stat.  (sect.  18),  and  may  be 
authorized  by  a  Secretary  of  State  to  solemnize  marriages  (sect.  19);  and 
by  sect  13,  after  the  marriage,  proof  of  residence  and  consent  of  neces- 
sary parties  is  dispensed  with;  and  ne^tive  evidence  is  excluded. 
Sect.  20  confirms  certain  marriages  entered  mto  abroad.  By  the  (Consular 
Marriages  Act,  1868  (31  &  32  Yict.  c.  61),  s.  3,  the  person  thereafter  acting, 
or  legafiy  authorized  to  act,  for  a  consul  duly  authorized  to  solemnize  and 
i^lister  marriages,  is  to  be  deemed  a  consul  duly  authorized  for  aU  the 
purposes  of  the  stat.  12  &  13  Yict.  c  68.  Sect.  2  legalizes  all  preyious 
marriages,  before  persons  acting  or  purporting  to  act,  in  the  place  of  a 
British  consul,  duly  authorized  to  solemnize  marriages. 

By  the  Marriage  Act,  1890  (53  &  54  Yict.  c.  47),  s.  2,  *'  Eyery  marriage 
between  parties  of  whom  one  at  least  is  a  British  subject  which,  from  and 
after  titie  commencement  of  this  Act,  shall  be  solemnized  in  accordance 
witli  the  proyisions  of  this  Act  in  the  house  of  any  British  ambassador  or 
minister  residing  within  the  country  to  the  court  of  which  he  is  acoredited, 
shall  be  deemed  and  held  to  be  asyalid  in  the  law  as  if  the  same  had  been 
solemnized  within  the  United  Kingdom  with  a  due  obseryance  of  all  forms 
required  by  law,  and  the  Consular  Marriage  Acts,"  Auprn,  '<  as  amended 
by  this  Act,  and  as  modified  by  adaptations  made  in  pursuance  of  this 
Act,"  vide  sect.  9,  tn/ra,  "  sliall  apply  accordingly.*^  Sect.  3.  **  The 
Consnlar  Marriage  Acts,"  aupraf  *'  as  amended  by  tms  Act,  shall  apply  in 
the  case  of  a  marriage  solemnized  before  any  goyemor,  high  commissioner, 
resident,  or  consular  or  other  officer  directed  or  authorized  to  solemnize 
and  register  marriages  in  the  manner  provided  by  the"  Consular  Marriage 
Act,  1^9,  s.  19,  «uf7ra,  "  as  if  such  goyemor,  higph  commissioner,  resident, 
or  consular  or  otner  officer  were  a  consul  within  the  meaning  of  the 
Consular  Maniage  Acts." 

Sect.  9  empowers  the  making,  by  Order  in  Council,  of  regulations  for 
xestricting  the  powers  given  by  the  Act  to  ambassadors,  governors,  con- 
suls, &o.,  and  commanders  of  ships,  vide  sects.  4,  5,  infra^  and  otherwise 
for  applying  and  carrying  out  the  purposes  of  the  Act. 

These  marria^  are  to  be  registered,  and  copies  of  the  registers  are 
admissible  in  evidence.    See  eub  tit.  Proof  of  regitters,  ante^  pp.  128,  129. 

See  further  cases  on  the  earlier  Acts ;  Chitty's  Statutes,  titie  '*  Mar- 

l!he  stat.  42  &  43  Yict.  c.  29,  s.  2,  legalizes  all  marriages  between  two 
British  subjects  solemnized  before  21st  July,  1879,  on  board  a  Queen's 
▼eesel  on  a  foreign  station,  in  the  presence  of  her  commanding  officer, 
whether  aocordine  to  any  religious  nte,  or  contracted  per  verba  de  prcesenti. 

And  now  by  l£e  Marriage  Act,  1890,  s.  4,  **  Every  marriage  between 
parties  of  whom  one  at  least  is  a  British  subject  which,  from  and  after  " 
January  1st,  1891,  ''shall  be  solemnized  in  accordance  with  the  provisions 
of  this  Act  on  boud  one  of  Her  Majesty's  vessels  on  a  foreign  station, 
shall  be  deemed  and  held  to  be  as  yaud  in  the  law  as  if  the  same  had  been 
flolenmized  withm  the  United  Kingdom  with  a  due  observance  of  all  forms 
required  by  law."  Sect.  5.  "The  Consular  Marriage  Acts,"  supra,  **  as 
amended  by  this  Act  shaU  apply  in  the  case  of  a  marria^  solemnized  on 
board  one  of  Her  Majesty's  vessels  as  if  the  commanding  officer  of  the 
yeesel  were  a  consul  witmn  the  meaning  of  the  Consular  Marriage  Acts." 

A  register  is  kept  of  such  marriages ;  vide  ante,  p.  128. 

By  we  Marriage  Act,  1890,  s.  6,  ''Where  a  consul  is  satisfied,  in 
accordance  with  regulations  made  imder  this  Act,"  vide  sect.  9,  infra, 
*'  that  a  marriage  between  parties,  of  whom  one  at  least  is  a  British  sub- 
ject, has  been  duly  solemnized  there  in  accordance  with  the  local  law  of 
the  coimtiy,  he  may  register  the  marriage,  and  thereupon,  subject  to 
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the  said  regulationB,  the  Oonfiralar  Maniage  Aots  eihall  apply  bb  if  the 
maniage  h^  been  solemnized  in  pursuance  of  those  Acts." 

Defences,"]  In  ejectment  by  heir-at-law  the  most  common  defences  axe 
illegitimacy  and  a  will. 

Proof  of  iUegUimaey.^  The  defendant  may  prove  that  the  maniage  was 
invalid,  and  the  plaintiff  therefore  illegitimate. 

To  prove  the  illegitimacy  of  a  child  bom  in  wedlock,  want  of  access  or 
other  circumstances  which  tend  to  show  that  the  husband  could  not,  in 
the  course  of  nature,  have  been  the  father  of  his  wife's  child,  are  good 
evidence.  B.  v.  Luffe,  8  East,  204 ;  where  see  Ld.  EUenborough's  judg- 
ment, and  the  cases  dted.  And  presumptive  evidence  of  non-access  is 
admissible.  Goodright  d.  Tompson  v.  Saul,  4  T.  B.  356 ;  Morris  v.  Davies^ 
6  01.  &  F.  163 ;  Hawea  v.  Draeger,  23  Ch.  D.  173 ;  Ayleaford  Peerage,  14 
Ap.  Ca.  1.  But  whenever  a  husband  and  wife  are  proved  to  have  been 
together,  at  a  time  when,  in  the  order  of  nature,  the  nusband  might  have 
been  the  &ther  of  the  child,  sexual  intercourse  is  to  be  presumed,  and  it 
is  incumbent  on  those  who  dispute  the  legitimacy  of  the  child,  to  disprove 
the  fact  of  such  intercourse,  by  evidence  affording  an  irresistible  inference 
that  it  could  not  have  taken  place,  and  not  b^  mere  evidence  of  drcum- 
stances  which  may  afford  a  balance  of  probabilities  against  l^e  fact ;  per 
Leach,  M.  B.,  EeadT.  Head,  1  Sim.  &  Stu.  152;  Turn.  &  B.  138;  and 
see  Banhury  Peerage,  X  Sim.  &  Stu.  153;  Morris  v.  Davies^  supra;  BosvtU 
V.  Att.'Gen.,  12  P.  D.  177  ;  Bumahy  v.  BaiUie,  42  Ch.  D.  282 ;  Legge  v, 
Edmonds,  25  L.  J.,  Ch.  125 ;  if  a  husband  had  access,  or  the  access  be  not 
dearly  negatived,  and  others  at  the  same  time  were  carrying  on  a  criminal 
intercourse  with  his  wife,  a  child  bom  imder  such  circumstances  is  legiti- 
mate. S.  0. ;  jS.  v.  MansfiM,  1  Q.  B.  444.  But  if  the  husband  and  wife 
are  living  separately,  the  mere  fact  that  the  husband  had  opportunity  of 
access,  is  not  condusive  evidence  of  access,  and  therefore  of  legitimacy* 
Cope  V.  Cope,  1  M.  &  Bob.  269;  per  Alderson,  J.,  explained  in  B.  v. 
Mansfield,  1  Q.  B.  450,  452.  And  where  the  wife  is  juoicially  separated 
from  her  husband,  her  children  bom  more  than  9  months  after  the  decree, 
are  in  the  absence  of  evidence  of  access,  to  be  deemed  bastajrds.  Inter,  S. 
George  and  8.  Margaret,  1  Salk.  123 ;  see  Eetherington  v.  Hdherington,  12 
P.  D.  112. 

Ab  to  the  presumption  as  to  the  duration  of  gestation,  vide  ante,  p.  42 ; 
and  as  to  the  admissibility  of  evidence  to  prove  the  possibility  of  a  pto*' 
tracted  period,  vide  ante,  pp.  52,  53. 

Neither  husband  nor  wife  will  be  permitted  to  prove,  directly  at  indi-* 
recUy,  the  non-access,  on  the  ground  of  public  policy.  B,  v.  Sourton,  5 
Ad.  &  £.  180.  See  Legge  v.  Edmonds^  supra.  And  in  a  suit  in  wbid& 
the  legitimacy  was  in  question  of  a  child,  proved  to  have  been  bom  three 
montl^  after  mairia^,  the  M.  B.  allowed  the  wife  to  be  asked  how  long 
she  had  been  acquainted  with  the  husband  before  marriage,  and  on  her 
answering  more  than  a  year,  refused  to  aUow  any  further  question  as 

to  access.    A y.A ,  25  L.  J.,  Ch.  136,  n.    This  rule  is  not  affected 

by  the  stat.  32  &  33  Yict.  c.  68,  s.  3,  ante,  p.  163.  In  re  Bideoui*s  Trusts^ 
L.  B.,  10  Eq.  41 ;  Nottingham,  Guardians  of  v.  Tomkinson,  4  0.  P.  D. 
343 ;  Bumahy  v.  BaiUie,  42  Ch.  I).  282.  See  as  to  declarations  of  parents, 
ante,  p.  47. 

Ab  to  the  admissibility  of  a  bastardy  order  to  prove  ill^timaoy,  see 
Watson  V.  Little,  5  H.  &  N.  472;  29  L.  J.,  Ex.  267,  dted  ante,  pp.  108» 
205. 
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Children  bom  after  a  divorce  d  mensd  et  thorOf  were  presamed  to  be 
bastards,  unless  access  were  nroyed.  SS,  George  &  Ma/rgaret^  1  Salk.  123. 
The  same  principle  now  applies  where  a  sentence  of  judicial  separation 
has  been  obtained  under  20  &  21  Yict.  c.  85,  s.  16.    See  further,  a/nte^  p.  543^ 

The  issue  of  an  Englishman  domiciled  in  Scotland,  bom  in  Scotland 
before  marriage,  and  made  legitimate  by  subsequent  marriage  there, 
cannot  inherit  roal  estate  in  England.  Doe  d.  Birtwhistle  y.  Vardill, 
5  B.  &  0.  438;  affirm,  in  D.  P.,  6  N.  C.  385;  see  also  2  01.  &  F. 
571.  So,  fhe  father  under  the  same  circumstances  cannot  inherit  from 
the  son,  under  the  3  &  4  Will.  4,  c.  106;  In  re  Don,  4  Drew.  194;  27  L.  J., 
Ch.  98. 

With  respect  to  the  question  of  illegitimacy  it  is  sometimes  material  to 
consider  how  far  an  English  marriage  can  be  dissolyed  by  the  sentence  of 
a  foreign  court.  In  B,  y.  Lolley,  B.  &  By.  237,  239,  the  twelye  jud^ 
were  unanimously  of  opinion  iJ^at  '*no  sentence  or  act  of  any  foreign 
country  or  state  could  dissolye  an  English  marriage,  d  vinculo  matrimonii, 
for  ground  on  which  it  was  not  liable  to  be  dissolyed  "  in  England.  But, 
the  resolution  aboye  stated  must  be  construed  with  reference  only  to  the 
&ct8  of  that  case,  for  '*  the  tribunal  of  a  forei^  country,  haying  juris- 
diction to  dissolye  the  marriages  of  its  own  subjects,  is  competent  to  pro- 
nounce a  similar  decree  between  English  subjects  who  were  married  in 
England,  but  who  before,  and  at  the  time  of  the  suit  are  permanently 
domiciled  within  the  jurisdiction  of  such  foreijg^  tribunal,  such  decree 
being  made  in  a  bond  fide  suit  without  collusion  or  concert;  ** per  Ld. 
Westbury,  in  SJiaw  y.  Oould,  L.  B.,  3  H.  L.  55,  85.  This  is  in  accordance 
with  Dr.  Lushington*s  remarks  in  Conway  y.  Beazley,  3  Hagg.  Ecc.  Bep. 
639.  And  it  is  now  settled  that  the  diyorce  by  a  Scotch  court,  of  domi- 
ciled Scotch  persons,  for  cause  insufficient  for  divorce  in  England,  is  valid 
here,  although  the  marriage  was  solemnized  in  En^and  with  an  English 
woman.  Harvey  v.  Famie,  8  Ap.  Oa.  43,  D.  P.  See  also  Scott  v.  Att,- 
Oen,,  11  P.  D.  128.  The  principle  applies  to  a  decree  of  nullity,  on  the 
ground  of  impotence.  Turner  v.  Tnompeon,  13  P.  D.  37.  But,  unless 
8ie  parties  are  bond  fide  domiciled  in  the  foreign  country,  and  the  suit  is 
prosecuted  without  collusion,  a  divorce  d  vinculo,  in  the  case  of  an  English 
marria^  between  English  subjects,  has  no  effect  in  England.  SJiaw  y. 
Gould,  L,  B.,  3  H.  L.  55 ;  and  see  also  Brigga  v.  Brigga,  5  P.  D.  163,  and 
the  cases  collected  in  the  argument  and  judgments  in  BJiaw  v.  Gould, 
mtpra,  and  in  Birt  v.  Boutinez,  L.  B.,  1  P.  &  M.  487;  Shaw  y.  AU,- 
Gen,,  L.  B.,  2  P.  &  M.  156;  and  Niboyet  y.  Niboyet,  4  P.  D.  1,  C.  A. 
As  to  diyorce  in  India  of  a  domiciled  Englishman,  see  Warter  v.  Warier, 
16  P.  D.  152. 

As  to  domicile,  see  cases  cited  ante,  pp.  1029, 1030. 

It  maybe  here  observed  that  a  marnage  is,  on  the  ^;round  of  impotence, 
not  void  but  voidable  only ;  and  proceedings  to  avoid  the  marnage  can 
be  taken  only  by  the  other  party,  and  during  the  lifetime  of  both  the 
parties.  ^.  v.  J?.,  L.  B.,  1  P.  &  M.  559.  Such  proceedings  must  have 
been  taken  in  the  Ecclesiastical  Court,  or  in  the  Court  for  Matrimonial 
Causes.  The  jurisdiction  of  the  latter  court,  by  the  J.  Act,  1873,  s.  34, 
is  transferred  to  the  Probate,  Matrimonial  and  Admiralty  Division  of  the 
High  Court  of  Justice :  and  although  every  judge  and  division  of  the 
court  has  now  power  to  do  complete  justice  between  the  parties  (see  sect. 
36,  and  J.  Act,  1875,  s.  11),  yet  it  is  probable  that  a  question  of  this  kind 
would  be  relegated  to  the  above-named  division  of  the  court.  See  Pinney 
V.  Hunt,  6  Ch.  D.  98 ;  Bradford  v.  Ywmg,  26  Ch.  D.  657 ;  the  C.  A.  in 
affirming  the  judgment  (29  Ch.  D.  617),  did  not  consider  this  point. 

By  the  21  ft  22  Yict.  c.  93  (ss.  1  and  8),  any  natural-bom  subject,  fto* 
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may  petition  tlie  Probate,  Matrimonial,  and  Admiralty  Diyiflion  ol  tiie 
High  Court  ol  Justice  {videntpra),  and  obtain  a  decree  declaring  his  legi- 
iameucj,  and  that  the  marriage  of  his  father  and  mother,  or  grandfather 
and  grai^4i^other  was  valid,  or  that  his  own  marriage  was  yaHd ;  and 
each  decree  declaring  the  legitimacy  or  validity,  or  the  contrary,  shall  be 
binding  on  any  person  cited  or  made  a^  party,  and  his  real  or  personal 
representative,  or  any  person  claiming  tiue  tmrough  him. 

Proof  of  a  t^'^'l  The  defendant  may  defeat  the  claim  of  the  heir  by 
showing  a  will.  The  proof  of  a  will  ox  land  has  beeoi  already  treated  of, 
vide  ante,  pp.  143  et  ieq.  As  to  what  wills,  &o.,  fall  within  the  provisions 
of  the  Wills  Act  (1  Yiot.  c.  26),  see  sects.  1,  34,  post,  p.  1044. 

As  to  the  right  to  begin  at  the  trial  of  an  ejectment  to  decide  the  validity 
of  a  will,  vide  ante,  p.  281. 

It  may  be  observed  that  under  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Yiot  c  41),  s.  30,  died,  post,  p.  1052,  repealing  and 
replacing  tiie  Land  Transfer  Act,  1875  (38  &  39  Yict.  c  87),  s.  48,  on  tha 
death  of  a  sole  trustee  or  mortgagee  of  lands  in  fee  simple,  the  land  vests 
in  his  legal  personal  representative,  notwithstanding  any  disposition 
thereof  by  wilL  But  by  the  Copyhold  Act,  1887  (50  A  51  Vict,  c  73), 
s.  45,  post,  p.  1052,  this  provision  does  not  apply  to  land  of  costomary 
tenure. 

Action  for  recovery  of  Land  by  Devisee  of  a  Freehold  IideretL 

Where  the  plaintiff  claims  a  freehold  interest  by  a  devise,  he  must 
prove :  (1)  Ihe  seisin  in  fee  of  the  testator  (see  ante,  pn.  1028,  1029), 
or,  under  1  Yict.  c  26,  s.  3,  that  he  was  <*  entitled  " :  (2)  iSie  regular  exe- 
cution of  the  will ;  see  ante,  pp.  143  et  seq.,  or  in  certain  cases,  a  probate 
under  20  &  21  Yict.  c.  77,  s.  61,  ante,  pp.  148  et  se^. ;  (3)  The  death  of  the 
testator :  and  (4),  in  case  there  are  any  estates  limited  hy  the  will  prior  to 
the  devise  to  himself,  the  determination  of  such  prior  e^tes. 

By  3  &  4  Will.  4,  c.  106,  s.  3,  when  land,  &c.,  shall  be  devised  by  any 
testator  who  died  since  the  31st  of  December,  1833,  to  his  own  heir,  such 
heir  shall  be  considered  as  taking  by  devise  and  not  by  descent  Before 
this  Act,  a  devise  to  any  one  of  tne  same  estate  as  he  would  otherwise  have 
taken  as  heir-at-law  of  the  devisor,  was  inoperative,  and  the  devisee  took 
by  descent  and  not  by  devise. 

A  devise  of  trust  or  mortgage  estates  does  not  take  effect  in  the  case  of 
a  death  after  31st  Dec.  1881 :  see  stat.  44  &  45  Yict.  c.  41,  s.  30,  post, 
p.  1052. 

As  to  the  right  to  begin,  vide  ante,  p.  281. 

As  to  the  admissibility  of  oral  evidence  to  explain  ambiguities  in  the 
will,  vide  ante,  pp.  29  et  seq» ;  and  on  the  question  of  parcel  or  no  parcel, 
p.  33. 

Defences.']  The  defendant  may  show  a  disclaimer  on  the  part  of  the 
plaintiff  to  take  xmder  the  will ;  or  he  may  impeach  the  will  ifv  showing 
that  it  was  not  duly  executed ;  or,  that  the  testator  did  not  know  and 
approve  of  its  contents ;  or,  that  it  has  been  obtained  by  fraud  or  duress; 
or,  that  the  devise  is  an  interlineation;  or,  by  proving  the  incapacity  of 
the  testator  to  make  a  will ;  or,  a  revocation  of  it. 

Disclaimer,!^  The  disclaimer  is  good  if  by  deed.  Townson  v.  TickeU,  3 
B.  &  A.  31 ;  Seghie  v.  Crook,  2  N.  C.  70;  and  see  Nidoson  v.  Wordswcrtk^ 
2  Swanst.  371,  where  the  earlier  cases  on  disclaimer  are  collected.    And, 
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it  is  now  settled  that  a  yaHd  disdaiixier  may  be  made  by  parol  or  by  conduct. 
Birchall  y.  A»M(my  40  Ch.  D.  436,  0.  A.  See  also  Shep.  Touch.  452;  jper 
Holroyd,  J.,  in  Townaon  y.  TickeU,  supra.  But,  the  disclaimer  must  be 
absolute  of  any  estate  in  the  land ;  and  therefore  where  the  deyisee  of  an 
estate  refused  to  take  it  a$  devieee,  saying  he  was  entitled  as  heir-at-law 
and  would  not  accept  any  benefit  by  the  will  of  the  deyisor,  it  was  held 
that  this  was  no  such  disclaimer  as  preyented  him  from  afterwards  bring- 
ing ejectment,  and  relying  on  his  title  as  deyisee.  Doe  d.  Smyth  y.  Smyths 
6  B.  &  0.  112.  Acting  as  executor  or  under  the  trusts  of  a  will,  does  not 
affect  the  power  to  diwilaim  real  estate  deyised.  WeUesley^  Vt,  y.  Withere, 
4  E.  &  B.  750. 

Want  of  knowledge  of  conienie  of  wilL']  The  defendant  may  proye  that 
the  testator  did  not  know  and  approye  of  the  contents  of  the  will,  so  that 
it  is  not  really  his  will.  ffaetUow  y.  Stobie,  L.  B.,  1  P.  &  M.  64 ;  Fulton 
y.  Andrew f  L.  B.,  7  H.  L.  448.  This  principle  may  be  applied  to  a  paxt 
only  of  the  will.  8.  0. ;  MorreU  y.  Morrell,  7  P.  6.  68.  It  is,  howeyer, 
sufficient  if  the  will  is  prepared  in  accordance  with  instructions,  though  at 
the  time  ol  execution  the  testator  merely  recollects  that  he  gaye  those  in- 
structions, and  belieyes  that  the  will  is  m  accordance  with  mem.  •  Farher 
T.  Fdgate,  8  P.  D.  171. 

Fraud  and  undue  influence,^  To  impeach  the  will  on  the  ground  of 
fraud,  declarations  of  intention,  &c.,  by  the  testator  are  admitted,  and  simi- 
larly such  declarations  may  be  proyed  in  support  of  the  will.  Vide  ante, 
p.  55.  Where  the  inequitable  treatment  of  some  children  by  the  will  was 
urged  in  support  of  the  charge  of  fraudulent  concoction  made  against  the 
&youred  children,  a  new  trial,  on  the  ground  of  the  refusal  of  the  judge 
to  explain  to  the  jury,  when  requested  by  them,  the  legal  operation  of  we 
will  as  regarded  the  children,  was  refused.  Doe  y.  Stevens,  Q.  B.,  E.  T. 
1849,  M.  S. 

A  Will  will  not  only  be  yoid  if  obtained  by  fraud,  for  force,  importunity, 
or  undue  influence  will  also  ayoid  it.  The  question  as  to  wlmt  is  such 
influence  is  well  explained  by  Wilde,  J.  O.,  in  the  case  of  Hall  y.  HaU^ 
L.  B.,  1  P.  ft  M.  481, 482,  as  follows :  '*  To  make  a  good  will  a  man  must 
be  a  free  agent.  But  all  influences  are  not  unlawful.  Persuasion,  appeals 
to  the  affections  or  ties  of  kindred,  to  a  sentiment  of  gratitude  for  past 
seryioes,  or  pity  for  future  destitution,  or  the  like, — ^these  are  all  legitimate 
and  may  be  fairly  pressed  on  a  testator.  On  the  other  hand,  pressure  of 
whateyer  character,  whether  acting  on  the  fears  or  the  hopes,  ii  so  exerted 
as  to  oyerpower  theyolition  without  conyincing  the  judgment,  is  a  speoies 
of  restraint  under  which  no  yalid  will  can  be  nuuie.  Importumty  or 
threats,  such  as  the  testictor  has  not  the  courage  to  resist,  moral  command 
asserted  and  yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping  from 
distress  of  mind  or  social  discomfort,  these,  if  carried  to  a  de^ee  in  which 
the  free  play  of  the  testator's  judgment,  discretion  or  wishes,  is  oyerbome, 
will  constitute  undue  influence,  though  no  force  is  either  used  or  threatened. 
Tn  a  word,  a  testator  may  be  led  but  not  driyen ;  and  his  will  must  be  the 
offspring  of  his  own  yolition  and  not  the  record  of  some  one  else*s."  See 
tuxuierlParftU  y.  Lawleas,  L.  B.,  2  P.  ft  M.  462;  AshweLly,  Lomi,  Id,, 
477,  n. ;  Wingrove  y.  Wingrove,  11  P.  D.  81 ;  and  1  Wms.  Exors.,  Pt.  L, 
Bk.  n.,  Gh.  1,  §  2. 

Fraud  or  undue  influence  may  be  CTound  for  expunging  part  of  a  will 
only.     See  AlUn  y.  M'Pherem,  1  H.  L.  0.  191. 

with  regard  to  imbecility,  vide  post,  p.  1042. 

VOL.  U.  T 
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IiderlineaUonJ]  Alterfttians  apparent  on  the  face  of  a  will- are,  ia  the 
absence  of  evidence  to  the  contrary,  to  be  preenmed  to  have  been  made 
after  execution.  See  Proof  of  wUh  of  land,  ante,  pp.  143  d  $eq,  Deda- 
lations  of  the  testator  made  before  execution  are  adunissible  to  rebut  tkus 
presumption,  but  not  those  made  after  execution.     Vide  ante,  p.  55. 

Incapacity  from  infancy  or  oovertureJ]  By  34  &  35  Hen.  8,  c  5,  s.  14, 
an  infant  under  21  years  of  age  was  disqualified  from  Tnaking  a  will  of 
lands.  And  by  1  Yict.  c.  26,  s.  7,  an  infant  is  disqualified  from  making  a 
willat  alL  As  to  when  an  infant  becomes  of  age,  vide  ante,  p.  642.  Bj 
sect.  8,  ''no  will  made  by  any  married  woman  shall  be  valid,  except  sudi 
a  win  as  mi^t  haye  been  made  by  a  married  woman  before  the  passing  of 
tiiis  Act."  The  exception  applies  to  wiUs  made  under  a  power,  or  where 
the  husband  has  abjured  the  realm,  or  is  otherwise  civilly  dead.  Ck>.  Litt. 
133a.  As  to  this  last  case,  see  In  re  Coward,  4  Sw.  &  Tr.  46;  34  L.  J., 
P.  M.  &  A.  120.  The  exception  also  includes,  in  equity,  wills  of  land, 
which  the  married  woman  nas  to  her  separate  use.  Taylor  v.  Meada,  4 
D.  J.  &  S.  597;  34  L.  J.,  Ch.  203 ;  Cooper  y.  Macdonald,  7  Gfh.  D.  288, 
G.  A.  And  now  by  the  Married  Women  s  Property  Act,  1882,  s.  1  (1)  "a 
married  woman  sliall,  in  accordance  with  the  provisions  of  this  Act,  be 
capable  of  acquiring,  holding,  and  disposing  by  will  or  otherwise  of  any 
real  or  personal  property  as  her  separate  property,  in  the  same  manner  as 
if  she  were  a  feme  eoU*^  Vide  post.  Part  UL,  AcHone  hy  and  againtt 
Married  Women  alone. 

Incapacity  from  idiotcy,  on  non-^aane  memory.']  A  party  propounding  a 
will  is  bound  to  show  that  it  was  executed  by  the  testator,  and  that  he  was 
of  a  sound  and  disposing  mind.  If  a  will,  not  irrational  on  the  face  of  it, 
be  produced,  and  the  execution  of  it  proved,  and  no  other  evidence  be 
offered,  the  presumption  is  that  it  is  the  will  of  a  person  of  competent  un- 
derstanding ;  but,  if  there  be  circumstances  in  evidence  tending  to  counter- 
balance this  presumption,  it  lies  on  the  pEurty  propounding  tiie  wiU  to 
establish  affirmatively  the  competency  of  tne  testator.  8tt£m  v.  Sadler^ 
3  0.  B.,  N.  S.  87 ;  8ymes  v.  Green,  1  8w.  &  Tr.  401 ;  28  L.  J.,  P.  M.  &  A. 
83;  CleareY.  Cleare,  L.  R.,  1  P.  &  M.  655.  It  is  not  enough  that  the 
testator,  when  he  makes  his  will,  has  sufficient  memory  to  answer  familiar 
and  usual  questions ;  he  ought  to  have  a  disposing  memory  so  aa  to  be 
able  to  make  a  disposition  of  his  lands  with  understanding  and  reason. 
Winchester's,  Ma.  of  case,  6  Bep.  23  a ;  Bou^hton  y.  Knight,  L.  B.,  3  P.  & 
M.  64.  If  the  defendant  succeed  in  provmg  that  the  testetor  has  been 
affected  by  habitual  mental  derangement,  then  it  is  for  the  other  party 
who  claims  imder  the  will,  to  show  sanity  and  competency  at  the  period 
when  the  act  was  done.  Att.-Gen  v.  Pamther,  3  Bro.  Oh.  G.  441 ;  Smith 
V.  TebhiU,  L.  B.,  1  P.  &  M.  398 ;  Smee  v.  Smee,  5  P.  D.  84.  But,  partial 
xmsoundness,  not  affecting  the  general  faculties,  and  not  operating  on  the 
mind  of  the  testator,  in  r^g;ard  to  testamentary  disposition  is  not  sufficient 
to  render  him  incapable  of  making  a  will ;  8.  G. ;  Banks  y.  Good/dlow, 
L.  B.,  5  Q.  B.  549 ;  accord,  Jenkins  y.  Morris,  14  Gh.  D.  674,  C.  A.  And, 
where  the  case  is  one  of  temporary  delirium  arising  from  transient  causes, 
as  feyer,  &c.,  slight  evidence  of  restored  sanity  will  be  sufficient.  Brogden 
y.  Brown,  2  Aodams,  445.  The  will  itself  may  be  evidence  of  a  sound 
mind,  or  lucid  interval ;  and  one  made  by  a  person,  while  confined  in  an 
asylum,  has  been  established  by  the  reasonableness  of  its  provisions. 
M^Adamy.  Walker,  1  Dow,  170,  per  Ld.  Eldon,  G. ;  Cartwrighty,  CarU 
Wright,  1  Phillim.  90.  Where  the  evidence  is  conflicting,  the  safest  course 
is  to  try  the  question  by  the  evidence  of  collateral  facts;  as  by  coire- 
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spondenoe,  acts  done  with  relation  to  property,  and  the  droomBtanoee 
attending  the  preparation  and  execution  of  the  will  itself.  Tatham  t. 
Wriaht,  2  Buss.  &  Mjl.  21,  22 ;  Smith  y.  Tebbitt,  supra.  Letters  written 
to  the  testator  by  deceased  persons  and  not  acted  upon,  or  indorsed,  or 
answered  by  him,  are  not  admisfiible  as  evidenoe  of  Lis  sanity.  WrigM 
T.  Doe  d.  Tatham,  4  N.  0. 489. 

Imbecility  produced  by  age  or  sickness,  of  which  the  devisee  has  taken 
adyantage,  will  be  enough  to  ayoid  a  wilL  1  Wms.  Ezors.,  8th  ed.,  39 ; 
Hacker  y.  Newborn,  Styles,  427 ;  Moneypenny  y.  Broum,  8  Vin.  Ab.  167. 
But  not  mere  age  or  weakness  of  intellect.  1  Wms.  Exors.,  8th  ed.  39, 40. 
See  farther,  Parker  y.  Felgate,  ante,  p.  1041. 

BevoeaHon  of  will  hy  anotJier  wiU,  &e. — Statute  of  Frauds."]  Under  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  6,  the  defendant  may  show  the  will 
reyoked  "  by  some  other  will  or  codicil  in  writing."  Such  second  will  to 
operate  as  a  reyocation,  must  be  executed  and  attested  according  to  the 
requisitions  of  sect.  5,  cited  ofUe,  pp.  143,  144.  Eodeston  y.  Petty,  Carth. 
80.  If  the  second  deyise  do  not  expressly  reyoke,  it  reyokes  oxily  as  iax 
as  it  is  clearly  inconsistent  with  the  former  demise.  Earwood  y.  Good^ 
right,  Gowp.  87 ;  Doe  d.  Eearle  y.  Hicks,  1  CI.  &  F.  20;  8  Bing.  475.  See 
Bobertson  y.  Powell,  j>ost,  p.  1046.  By  sect.  6,  a  will  may  also  be  reyoked 
by  some  "  other  writing  of  the  deyisor.  signed  in  the  presence  of  three  or 
four  witnesses  dedaiing  the  same.*'  The  witnesses  need  not  subscribe  or 
attest  the  writing  in  the  presence  of  the  devisor,  or  indeed  subscribe  it  at  all. 
Townsend  y.  Pearce,  Yin.  Abr.  Deyise  (B.  4),  pi.  3.  These  sections  are  now 
repealed  by  1  Yict.  c.  26,  ss.  2,  34,  except  as  to  wills  made  before  the  1st 
of  January,  1838. 

Bevoeation  of  wiU  by  cancelling,  dte. — Stahite  of  Frauds."]  By  the  Stetute 
of  Frauds,  s.  6,  a  deyise  in  writing,  or  a  clause  thereof,  may  be  reyoked, 
**  by  burning,  cancelling,  tearing,  or  obliterating  the  same  by  the  testetoz 
himself,  or  m  his  presence,  and  by  his  direction  and  consent."  As  to 
what  amounte  to  a  '*  devise  "  or  **  clause,"  see  Swinton  y.  Bailey,  1  £z* 
D.  110,  C.  A. ;  4  Ap.  Ca.  70,  D.  P.  The  act  must  be  done  with  an  inten* 
tion  of  revoking ;  and  though  the  buminff  or  tearing  be  incomplete,  yet, 
if  done  with  an  intention  to  reyoke,  it  will  operate  as  a  revocation.  Bibb 
V.  Thtmas,  2  W.  Bl.  1043 ;  see  Winsor  y.  PraU,  2  B.  &  B.  650.  Where 
the  testator  threw  his  will  on  the  fire  in  an  enyelope,  with  intent  to  destroy 
it,  and  another  person  snatehed  it  off  before  more  was  burnt  than  the 
comer  of  the  enyelope,  and  afterwards  promised  the  testetor  that  he 
would  bum  the  will,  and  pretended  to  haye  done  so, — ^this  was  held  no 
reyocation.  Doe  d.  Beed  y.  Harris,  6  Ad.  &  £.  209.  But,  it  was  held 
otherwise  in  the  case  of  copyhold  not  being  within  the  Stetute  of  Frauds. 
Doe  d.  Id.  y.  Id.,  8  Ad.  &  £.  1.  It  is  a  question  for  the  jury,  whether  the 
testator  had  completed  the  intended  act  of  revocation ;  Doe  d.  Perkes  y. 
Perkes,  supra;  or  whether,  in  cases  of  erasure,  the  acte  were  merely 
deliberatiye.  Doe  d.  Strickland  y.  Strickland,  8  C.  B.  724.  The  declara- 
tions of  the  testetor  at  the  time  of  doing  the  act,  and  his  subsequent 
declarations  respecting  it,  are  admissible  evidence  of  his  intentions.  Doe 
d.  Perkes  y.  Perkes,  3  B.  &  A.  489.  In  this  case  the  testetor  being  angry 
with  a  devisee  tore  his  will  twice  through,  but  his  arm  being  arrested  by  a 
bystander,  and  his  anger  appeased,  he  fitted  the  pieces  together  and  said 
'*  It  is  a  good  job  it  is  no  worse ;  "  it  was  left  to  the  jury  to  say  whether 
the  testetor  had  or  had  not  completed  the  cancelling  he  at  first  mtended ; 
and  the  jur^  haying  found  in  the  negatiye,  the  K.  £  upheld  their  verdict. 
See  also  2  East,  534  (c).    If  there  be  several  instnunente,  it  is  a  question 

t2 
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lor  the  jury  "wIietheT  they  were  intended  to  form  but  one  will ;  and  in  the 
ca,8e  of  duplicates,  if  they  find  they  were  so  intended,  an  alteiution  of  one 
instrument  found  by  Hho  jury  to  have  been  final,  will,  in  law,  be  an  altera- 
tion of  the  corresponding  duplicate,  and  the  wQl  so  altered  becomes  the 
last  will  of  the  testator.    Doe  d.  Strickland  y.  Strickland^  ante,  p.  1043. 

Implied  revocations,  before  the  Wills  Act,  1  Vict,  c,  26.]  Implied  revoca- 
tions were  considered  as  excepted  out  of  the  Statute  of  Frauds ;  1  Wms. 
Saund.  278  c,  (4).  They  took  place — 1.  Where  a  subsequent  dis[K)fiition 
of  the  property  was  made  by  the  testator  inconsistent  with  the  will ;  as 
by  leasmg  for  years,  to  commence  at  the  testator's  death,  to  the  person  to 
whom  he  had  devised  them  in  fee.  C<^  v.  BtUlodc,  Oro.  Jac.  49. 
2.  Where  the  seisin  of  the  testator  was  altered  by  some  conveyance 
between  the  date  of  the  will  and  his  death.  This  might  operate  as  a  total 
or  partial  revocation  according  to  circumstances,  and  coula  not  be  rebutted 
by  proof  of  contrary  intention.  Goodtitle  d.  Holford  v.  Otway,  2  H.  Bl. 
516.  3.  Where  there  had  been  a  material  change  in  the  drcumBtances  of 
the  testator  since  the  publication  of  the  will.  Thus,  the  subsequent 
marriage  of  the  testator  and  the  birth  of  a  child,  without  provision  made 
for  the  wife  or  child,  was  held  to  operate  as  a  revocation.  Doe  d.  Lanca- 
shire V.  Lancashire,  5  Tr.  49,  68.  it  was  a  disputed  question  whether  oral 
evidence  was  admissible  to  show  that  the  testator  mtended  his  will  to 
stand  good ;  but  in  Marston  y.  Boe  d.  F(mb,  8  Ad.  &  E.  14,  Ex.  Ch.,  audi 
evidence,  short  of  republication  of  the  will,  was  held  to  be  inadmissible ; 
and  Ihe  implication  was  not  prevented  by  a  provision  in  the  will  for  a 
future  wife  only,  without  providing  for  the  children;  nor,  semble,  although 
such  children  had  in  fact  oeen  provided  for  by  the  descent  of  property 
acquired  bv  the  testator  after  the  date  of  the  will.  S.  C.  In  the  case  of 
a  woman,  her  marriage  alone  operated  as  a  revocation.  Farse  and  Hem- 
hling's  case,  4  Bep.  60  b. 

Bevcoation  under  the  Wills  Ad,"]  The  1  Yict.  c  26,  applies  ^ss.  1,  34) 
to  any  will,  codicil,  or  appointment  in  exercise  of  a  power  made,  or  re- 
executed,  or  re-pubHshed,  or  revived  by  any  codicil,  on  or  after  the  1st  of 
January,  1838. 

By  sect.  18,  a  will  shall  be  revoked  by  marriage,  except  a  will  made 
under  a  power,  when  the  property  would  not,  in  default  of  appointment, 
go  to  the  representatives  of  the  testator.  See  In  re  Fenwick,  L.  B.,  1  P.  & 
M.  319. 

By  sect.  19,  "  no  will  shall  be  revoked  by  any  presumption  of  an  in- 
tention on  the  groimd  of  an  alteration  in  drcumstanoes." 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shaU  be  revoked 
otherwise  than  as  aforesaid  {vide  sect.  18,  supra),  or  by  another  will  or 
codicil  executed  in  the  manner  required  by  sect.  9  {ante,  p.  144) ;  or,  by 
some  writing,  dedaiing  an  intention  to  revoke,  executed  in  like  manner ; 
or,  by  burmng,  tearing,  or  otherwise  destroyiug  it,  bv  the  testator,  or, 
some  person  in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same. 

By  sect.  23,  no  conveyance  or  other  act  subsequent  to  the  execution  tof 
the  will  (except  an  act  by  which  a  will  may  be  revoked  as  above)  shall 
prevent  the  operation  of  the  will  with  respect  to  such  estate  or  interest 
as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time  of  his 
death. 

By  sect.  24,  every  will  shall  take  effect  as  if  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  appear  by  the  will. 
This  does  not  refer  to  the  objects  of  the  testator's  boimty,  but  only  to  the 
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real  and  personal  estate  comprised  in  the  will.     Bullock  y.  Bennett,  7  I>. 
M.  &  G.  283 ;  24  L.  J.,  Ch.  512. 

By  sect.  21,  no  obliteration,  interlineation,  or  alteration  made  affcer  exe- 
cution, shall  haye  any  effect  (except  so  far  as  the  words  or  effect  of  the 
will  before  alteration  shall  not  be  apparent),  unless  such  alteration  be 
executed  in  the  manner  required  for  a  will;  but  the  will,  with  such 
alteration,  shall  be  deemed  duly  executed  if  the  signatuie  of  the  testator 
and  subscription  of  the  witnesses  be  made  in  the  margin  or  on  some  other 
part,  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of,  or 
opposite  to,  a  memorandum  referring  to  it,  and  written  at  the  end  or 
other  i>art  of  the  wilL  The  initials  of  testator  and  the  witnesses,  in  the 
margin  of  the  will,  opposite  interlineations,  are  sufficient  to  giye  them 
effect,  under  this  section.  In  re  Blemti^  5  P.  D.  116.  "Apparent" 
means  apparent  on  the  face  of  the  instrument  as  left  by  the  testetor.  In 
re  fforafordf  L.  B.,  3  P.  &  M.  211.  As  to  presumption  as  to  interlinea- 
tions, see  ante,  p.  143. 

By  sect.  22,  a  will  reyoked  can  only  be  reyiyed  by  re-execution,  or  by 
a  codicil  duly  executed  and  attested  and  showing  an  intention  to  reyiye 
it ;  and  when  a  will  partly  reyoked,  and  afterwards  wholly  revoked,  shall 
be  reyiyed,  the  reyiyal  shall  not  extend  to  so  much  as  was  revoked  before 
the  revocation  of  the  whole,  unless  a  contrary  intention  shall  be  shown*. 
See  In  re  Steele,  May,  and  Wilson,  L.  B.,  1  P.  &  M.  575. 

The  onus  of  provmg  the  revocation  of  a  duly  attested  will  is  on  the 
party  alleging  it.     Benson  y.  Benson,  L.  B.,  2  P.  &  M.  172.     Neither 
destruction  without  intention,  nor  intention  without  destruction,  will 
revoke  a  wiU.     Cheese  v.  Lov^'oy,  2  P.  D.  251,  0.  A.    Where  a  will  was 
last  seen  in  the  testetor*s  own  possession,  and  on  his  death  after  due  search 
cannot  be  found,  the  presumption  is  that  he  had  himself  destroyed  it 
animo  revooandi,  and  it  Hes  on  the  party  relying  on  the  will  to  rebut  this 
presumption;  1  Wms.  Saund.  280  a,  {s)\  Brovm  y.  Brawn,  8  E.  &  B.  876; 
27  L.  J.,  Q.  B.  173;  Eckersley  v.  FlaU,  L.  B.,  1  P.  &  M.  281 ;  Johnson  y. 
Lyford,  Id,  546 ;  and  in  such  case  the  contente  may  be  proved  by  parol, 
in  order  to  show  that  it  reyoked  a  former  will.     Brovm  y.  Brovm,  supra. 
But,  this  presumption  does  not  arise  where  there  is  evidence  that  the  will 
was  not  in  existence  at  the  testator's  death ;  Finch  v.  Finch,  L.  B.,  1  P. 
&  M.  371 ;  nor,  where  the  testetor  after  making  the  wiU  became  insane. 
Spriggey,  Sprigge,  L.  B.,  1  P.  &  M.  608.    To  rebut  this  presumption  of 
reyocation  the  declarations  of  the  testetor  are  admissible  to  show  that  he 
had  not  altered  the  intention  expressed  in  his  will,  and  this  may  a^ain  be 
met  by  evidence  to  the  contrary.    Keen  y.  Keen,  L.  B.,  3  P.  &  M.  105; 
Sugden  v.  Ld,  St,  Leonards,  1  P.  D.  154,  0.  A.    It  is  sufficient  cancella- 
tion under  sect.  20,  if  the  will  be  found  in  the  testetor's  custody  with  the 
signatures  scratched  out  with  a  penknife ;  In  re  Morton,  12  P.  D.  141 ;  oc 
cut  out,  although  the  piece  was  ^mmed  in  ite  place  again.   Belly,  FothergiU, 
Ij.  B.,  2  p.  ft  M.  148.    So,  if  the  will  be  so  torn  ds  no  longer  to  exist  in  ite 
entirety ;  and  where  a  testetor  noticed  in  the  wibiessing  clause  that  he 
had  set  his  hand  and  seal  to  the  wiU,  tearing  off  the  swl  is  a  sufficient 
'*  tearing"  if  done  with  the  intention  of  reyoxing.    Frice  y.  FoweU,  3  H. 
&  N.  341 ;  S.  0.  mm.  Price  y.  Price,  27  L.  J.,  Ex.  409.     So,  by  a  stote- 
ment  in  the  witnessing  clause  that  he  had  set  his  hand  to  the  preceding 
pages,  a  testetor  makes  the  signature  on  those  pages  part  of  his  will;  and 
if  ne  afterwards,  aninw  revocandi,  tear  off  those  signatures,  though  the 
formal  signature  be  left,  it  is  a  tearing  within  the  section,  and  a  good 
revocation  of  the  whole  wiU.     Williams  v.  Tyley,  Johns.  530.    The  signa- 
tures of  the  attesting  witnesses  are  a  material  part  of  the  will ;  and  if  the 
will  be  foimd  in  the  testetor's  custody  with  these  signatures  torn  off,  it 
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will  be  preBtiined,  in  the  absence  of  eridence  to  the_  iontrary,  that  it  was 
done  by  the  testator  animo  revooandiy  and  the  will  is  thereby  levoked. 
Evans  v.  Dallow,  31  L.  J.,  P.  M.  &  A.  128.  But,  where  a  will  is  found 
inth  the  first  few  lines  only,  torn  off ;  In  re  Woodward^  L.  E.,  2  P.  &  M. 
206 ;  or  the  clause  appointing  executors  cut  out ;  In  re  ^cti^  12  P.  D. 
134 ;  that  part  only  which  has  been  removed  is  cancelled.  Where,  how- 
erer,  the  first  three  sheets  out  of  five  of  which  the  will  consisted  had  been 
replaced  by  others,  the  will  was  held  to  be  cancelled.  Treloar  y.  Lean, 
14  P.  D.  49.  It  is  doubtful  whether  a  testator  can  ratify  the  cancellation 
of  his  will,  which  took  place  in  his  presence  but  against  nis  wish.  Mills 
T.  Millward,  15  P.  D.  20. 

In  order  that  a  codicil  not  specifically  revoking^  a  will  may  operate  as  a 
revocation  of  a  particular  devise  in  the  will,  the  intention  to  revoke  must 
be  as  clear  as  the  original  intention  to  devise.  Doe  d.  HearU  y.  HiekSj  1 
01.  &  F.  20;  8  Bing.  475 ;  Williama  v.  Evans,  1  E.  &  B.  727 ;  22  L.  J., 
Q.  B.  241 ;  Bohertson  v.  Powell,  2  H.  &  C.  762 ;  33  L.  J.,  Ex.  34.  Where 
upon  the  &ce  of  a  will,  and  the  facts  known  to  tiie  testator,  it  is  doubtful 
wnether  he  intended  thereby  altogether  to  revoke  a  former  wiU,  oral  evi- 
dence as  to  the  intention  is  admissible.    Jenner  y.  Ffinch,  5  P.  D.  106. 

Where  a  wiU  revoking  an  earlier  one  is  itself  revoked  by  the  testator 
with  the  intention  of  thereby  reviving  the  earlier  one,  this  is  a  case  of 
dependent  relative  revocation,  and  the  act  of  destruction  being  referable 
solely  to  his  intention  to  validate  the  earlier  will,  and  that  act  Deing  con- 
ditional and  the  condition  unfulfilled,  there  is  no  revocation.  Powell  v. 
Powell,  L.  E.,  1  P.  &  M.  209;  James  v.  Shrimpton,  1  P.  D.  431.  The 
same  principle  applies  to  alterations  made  in  wills  subsequently  to  execu- 
tion.   In  re  Eorsford,  L.  E.,  3  P.  &  M.  211. 

A  codicil  to  a  will  is  not  now  revoked  by  revocation  of  the  will ;  it  can 
only  be  revoked  in  some  of  the  ways  pointed  out  in  sect.  20,  ante,  p.  1044 ; 
Black  v.  Jobling,  L.  E.,  1  P.  &  M.  685 ;  In  re  Savage,  L.  E.,  2  P.  &  M.  78 ; 
even  although  tiie  codicil  is  by  its  lang^uage  dependent  on  the  will,  and 
cannot  be  construed  without  it.  Gardiner  v.  Courthope,  12  P.  D.  14. 
But  where  the  will  and  codicil  are  written  on  the  same  paper,  it  is  a  ques- 
tion of  intention  whether  cancellation  of  the  will  operates  as  a  revocation 
of  the  codicil.    In  re  Bleckley,  8  P.  D.  169. 
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A  devisee  of  a  leasehold  interest  must  jgrove :  1.  The  title  of  the  devisor 
to  the  property,  unless  the  defendant  is  estopped  from  disputing  it; 
2.  The  probate  of  the  will,  ante,  p.  117 ;  and,  3.  The  assent  of  the  executor 
to  the  bequest. 

By  the  assent  the  term  is  vested  in  the  devisees  from  the  death  of  the 
testator.  Satmder*s  case,  5  Eep.  12b.;  Doe  d.  Saye  and  8eU,  Ld,  v.  Guy, 
3  East,  120.  A  very  small  matter  will  amount  to  an  assent,  it  being  a 
rightful  act ;  Noel  v.  Bobinson,  1  Yem.  94 ;  and  it  is  a  matter  of  fact  for 
the  jury.  Mason  y.  FameU,  12  M.  &  W.  674.  The  assent  of  one  executor 
is  sufficient ;  and  one  of  several  executors  can  make  a  valid  assent  to  a 
devise  to  himself.  Totvnson  v.  Tickdl,  3  B.  &  A.  40.  Assent  before  pro- 
bate is  good,  and  even  although  the  executor  assenting  die  without  proving 
the  will,  provided  probate  is  ultimately  taken  out.  See  Wankford  v.  Wank- 
ford,  1  ^aJk.  299,  308 ;  Brazier  v.  Hudson,  8  Sim.  67 ;  and  see  further,  as 
to  assent,  1  Wms.  Exors.,  8th  ed.,  308 ;  2  Id.  1378—1392 ;  EUiaU  y. 
Elliott,  9  M.  &  W.  23;  Quinton  v.  Frith,  I.  E.,  2  Eq.  396;  Hunter  y. 
Hunter,  I.  E.,  3  G.  L.  40,  C.  P. ;  Stevenson  v.  Liverpool,  Mayor  of,  L.  E., 
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10  C.  P.  81.    Assent  to  a  bequest  for  life  of  leaseholds  indiides,  likewise^ 
assent  to  a  bequest  thereof  in  remainder.    S.  G. 
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A  deyisee  of  copyhold  premises  must,  independently  of  statutes,  adduce 
the  following  proofs : 

1.  The  seisin  of  the  testator.  The  surrender  by  the  testator  to  the  use 
of  his  will  is  no  proof  of  his  seisin.  Per  Taunton,  J.,  in  Bar  foot  y.  Sadler , 
Winton  Sum.  As,  1831.  The  admittance  and  actual  possession  of  the 
testator  himself  would  be  the  best  eyidence  of  seisin.  And  where  the 
testator  was  a  surrenderee,  his  admittance  must  be  shown.  Matthew  y. 
Osborne,  13  0.  B.  919;  22  L.  J.,  0.  P.  241. 

2.  The  surrender  by  him  to  the  use  of  his  will.  But  this  is  not  neces- 
sary in  the  case  of  a  person  dyin^  after  12th  July,  1815;  65  Geo.  3,  c.  192 ; 
see  Doe  d.  Clarke  y.  Ludlaniy  7  Bmg.  275.  As  to  proof  of  surrender,  see 
Proof  and  effect  of  court  rolls  and  manor  hooks,  €mte,  pp.  119,  207,  and 
Stamps, — Cwyhoid  eetates,  ante,  pp.  249,  250. 

3.  The  wiU  itself.  A  recital  of  it  in  the  admittance  is  not  evidence  as 
between  heir  and  devisee.  Anon,,  B.  N.  P.  108 ;  1  Ld.  Baym.  735.  Nor 
is  tlie  probate  admissible  evidence  of  it ;  Archer  v.  Slater,  11  Sim.  507 ; 
except  under  the  provisions  of  20  &  21  Yict.  c.  77,  ante,  pp.  148  et  seq* 
Wills  of  customary  and  copyhold  land  must  now  be  executed  with  the 
same  formalities  as  freehold ;  1  Yict.  c.  26,  s.  9,  a/nte,  p.  144 ;  and  a  will 
so  executed  is  good,  though  the  testator  may  not  have  surrendered  to  the 
use  of  his  will ;  and  though  being  entitled  as  heir,  deyisee,  or  otherwise, 
lie  may  not  have  been  admitted ;  and  though  there  be  no  custom,  or  only 
a  limited  custom,  to  devise  or  surrender  to  the  use  of  a  will.  Sect.  3. 
Before  tlus  Act  the  will  need  not,  it  is  said,  have  been  in  writing* 
1  Watk.  CJopy.  130. 

4.  The  devisee  must  prove  his  own  admittance,  though  an  heir  may 
bring  ejectment  without  it.    Proof  of  admittance,  post,  p.  1048. 

Wnere  the  title  depends  on  a  special  custom,  it  is  necessary  to  prove  the 
custom;  as  to  which,  see  ante,  pp.  35,  119,  207,  208. 

By  4  &  5  Yict.  c.  35  (the  Act  for  the  commutation  of  manorial  rights, 
&c,),  s.  86,  a  customary  court  may  (after  31st  December,  1841)  be  lield 
witnout  the  presence,  or  even  the  existence,  of  any  copyholder ;  and  by 
sect.  88,  the  lord,  his  steward,  or  deputy-steward,  may  admit  at  any  time 
or  place  within  or  out  of  the  manor,  and  without  holding  any  court ;  and 
by  sect.  90,  no  presentment  of  such  admittance  ia  necessary.  By  sect.  89, 
the  lord,  &c.,  is  compellable  to  enrol  a  copy  of  any  will  or  codicil  delivered 
to  him,  and  the  entry  on  the  rolls  shall  be  taken  to  be  made  in  pursuance 
of  a  presentment  by  the  homage.  But,  the  Act  does  not  make  the  enrol- 
ment evidence  of  the  will. 

The  Stat.  3  &  4  Will.  4,  c.  106  {ante,  p.  1028),  amending  the  law  of  inherit- 
ance, extends  to  copyhold  and  customary  land. 

By  15  &  16  Yict.  c.  51  (for  enfranchisement  of  copyholds,  &c.),  s.  34, 
after  confirmation  of  an  apportionment  under  the  Acts  therein  mentioned, 
and  final  enfranchisement  under  that  Act,  the  customary  modes  of  descent 
are  to  cease,  and  the  laws  of  descent  of  lands  in  common  socage  are  to 
apply;  but  this  provision  is  not  to  affect  the  custom  of  gavelkind  in 
Kent. 

The  effect  of  the  stat.  1  Yict.  c.  26,  s.  3  {supra),  is  to  enable  a  copy-^ 
holder  to  devise  his  estate  in  every  case,  dispensing  with  a  surrender  to 
the  use  of  the  will,  but  leaying  the  estate  in  the  customary  heir  till  the 
admittance  of  the  devisee.    Cmrland  v.  Mead,  L.  B.,  6  Q.  B.  441.    Wbere» 
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therefore,  the  devisee  does  not  obtain  admittance,  but  presents  the  cxuto* 
mary  heir  for  admittance,  the  lord  cannot  refuse  to  admit  the  latter  uid 
seize  quouaque  for  want  of  a  tenant.  S.  C.  See  also  Everingham  y.  IvaUy 
L.  B.,  8  a  B.  388;  Ex.  Ch. 

By  the  Copyhold  Act,  1887  (50  &  51  Yict.  c  73),  s.  45,  a  devise  of  copy- 
hola  estates  held  in  trust  or  on  mortgage,  is  no  longer  affected  by  the 
Oonyeyanoing  Act,  1881  (44  &  45  Yict.  c.  41),  s.  30.     Vide  post,  p.  1052. 

Proof  of  admittaneeJ]  Although  in  ejectment  against  a  stranger,  the 
heir  of  the  copyholder;  Doe  d.  Tarrant  v.  ffdlier,  3  T.  E.  169;  or,  the 
grantee  of  the  reversion  of  a  copyhold  from  the  lord ;  Boe  v.  Lovdeaa,  2  B. 
1st  A.  453 ;  and  see  Doe  d.  Leach  v.  Whitakery  5  B.  ft  Ad.  409 ;  need  not 
prove  an  admittance ;  yet  a  devisee,  being  a  purchaser,  must  prove  it. 
As  to  proof  of  admittance,  see  Proof  and  effect  of  court  rolls  and  manor 
hooks,  ante,  pp.  119,  207.  The  identity  of  the  paxtiee  named  in  the  rolls 
must  be  proved ;  Doe  d.  Hanson  v.  Smith,  1  Camp.  197 ;  or  the  circum- 
stances m^  be  such  as  to  "wajrant  the  presumption  of  identity.  Vide  ante^ 
p.  134.  The  admittance  of  tenant  for  life  bemg  the  admittance  of  him  in 
remainder,  even  though  it  be  a  contingent  one ;  Brown* s  case,  4  Bep.  22  b. ; 
a  devisee  in  remainder  has  only  to  prove  the  admittance  of  the  tenant  for 
life,  and  not  his  own.  The  title  of  a  surrenderee  is  not  complete  before 
admittance.  Berry  y.  Greene,  Cro.  Eliz.  349 ;  Doe  d.  Shewen  y.  Wroot,  5 
East,  132 ;  Bayson  v.  Adcock,  9  Jur.,  N.  S.  800;  H.  T.  1863,  Ex.  But, 
after  admittance  his  title  has  relation  to  the  surrender  (or,  in  case  of 
devisee,  to  the  testator's  death),  against  all  persons  but  the  lord ;  and  he 
may  therefore  recover  in  ejectment  upon  a  title  laid  between  the  time  of 
the  surrender  and  admittance,  provided  the  admittance  be  before  the  triaL 
Eoldfaet  d.  WooOajM  v.  Clapham,  1  T.  E.  600 ;  Doe  d.  Bennington  y.  Holly 
16  East,  208.  An  heir  mignt,  before  admittance,  devise  copyholds  de- 
scending to  him.  King  v.  Turner,  1  Myl.  &  K.  456.  But,  not  an 
tmadmitted  devisee  or  surrenderee.  Doe  d.  Winder  y.  Lawes,  7  Ad.  &  E. 
211,  213,  per  cur.;  Matthew  v.  Osborne,  13  C.  B.  919 ;  22  L.  J.,  C.  P.  241, 
ante,  p.  1047 ;  but  now  see  1  Yict.  c.  26,  s.  3,  ante,  p.  1047.  Where  an  ad- 
mitfaEuice  was  entered  at  a  void  court,  and  the  proceedings  of  that  court 
regularly  entered  by  the  steward  on  the  court  rolls,  it  was  held  sufficient; 
as  at  the  following  court  the  tenants  would  have  information  of  it.  Doe 
d.  Leach  v.  Whitaker,  supra.  An  admittance  at  a  court  baron  is  ftoodt 
if  it  be  a  court  at  which  customary  tenants,  as  well  as  freeholders,  nave 
been  used  to  do  suit.  Doe  d.  Evans  v.  WdUcer,  15  Q.  B.  28 ;  19  L.  J.,  Q.  B. 
293.    The  heir  of  a  copyholder,  admitted  for  life  or  lives  only,  cannot  sup- 

S>rt  an  actionwithout  admittance,  although  by  the  custom  he  has  a  desoen- 
ble  right  of  renewal  cm  heir.    Doe  d.  Dand  y.  Thompson,  13  Q.  B.  670. 

Adionfor  Beoovery  of  Land  hy  Mortgagee. 

11  the  action  be  brought  against  the  mortgagor  in  possession  after 
de&iult,  or  i^ainst  a  tenant  let  in  by  him  after  the  mortgage,  the  mort- 
gagee has  on^  to  prove  the  execution  of  the  mortgage  deed,  and  a  demand 
of  possession  is  unnecessary.  Keech  y.  Hall,  1  Doug.  21 ;  1  Smith's  L.  C» 
(where  see  notes) ;  Doe  d.  Bohy  v.  Maisey,  8  B.  &  C.  767 ;  Doe  d.  Fisher 
y.  OHes,  5  Bing.  421.  And  the  mere  fact  of  the  receipt  of  interest,  as 
such,  since  the  date  of  the  writ,  is  no  recognition  of  a  mwlul  jxissesaion 
by  the  mortgagor  or  his  tenant,  so  as  to  make  a  demand  necessary ;  Doe 
d.  Bogers  y.  CcdwaMader,  2  B.  &  Ad.  473 ;  even  though  received  under  a 
distress,  if  the  distress  were  made  under  a  special  power  in  the  mortgage 
deed.  Doe  d.  Wilkinson  v.  Ooodier,  10  Q.  B.  957.  But,  if  the  mortgagee 
treat,  as  his  tenant,  one  who  occupies  imder  a  demise  by  the  mortgagor 
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since  the  mortgage,  a  notice  to  qnit  maybeoome  neoeasary.  Sogers y. 
Btmpkre^a,  4  Ad.  &  E.  313,  314 ;  Doe  d.  WhiUaker  y.  Hales,  7  Bing.  322. 
A.  let  B.  into  possession  as  tenant  from  year  to  year,  and  then  mortg^ed 
to  plaintiff ;  after  the  mortgage  B.  let  the  defendant  into  possession,  and 
informed  A.,  the  mortgagor,  of  the  fact,  and  A.  afterwards  received  the 
rent  from  defendant ;  it  was  held,  that  the  tenancy  of  B.  still  existed^ 
and  the  plaintiff  could  not  maintain  ejectment  without  a  proper  notice  to 
quit.     Cadle  y.  Moody,  30  L.  J.,  Ex.  385. 

Notice  by  a  mort^^agee,  to  the  mortgagor's  tenant  in  possession,  to  pay 
the  rent  to  him,  will  not  alone  create  a  tenancy  between  them  without 
attornment.  Evans  y.  Elliot,  9  Ad.  &  E.  342.  But,  if  sudi  notice  be  not 
repudiated,  it  may  be  evidence  of  a  yearly  tenancy,  at  the  former  rent, 
from  the  date  of  the  notice.  Brown  y.  Storey,  1  M.  &  Gr.  117.  See 
Underhay  y.  Bead,  20  Q.  B.  D.  209,  C.  A.  Payment  of  rent  to  the  mort- 
gagee by  the  mortgagor's  lessee,  under  an  authority  given  by  the  mort- 
gagor for  that  purpose  to  the  mortgagee,  makes  no  change  of  tenancy, 
out  leaves  the  lessee  still  tenant  to  the  mortgagor.  Wheeler  v.  Branscomhe^ 
6  a  B.  373. 

A  covenant  or  agreement  that  the  mortgagor  shall  continue  to  hold  till 
a  day  certain  fixed  for  payment  operates  as  a  re-demise  till  that  day. 
Wilkinson  v.  Hall,  3  N.  0.  508.  So,  where  the  agreement  is  to  hold  hU 
default  in  payment  of  an  annuity ;  Doe  d.  Lyster  v.  Ooldunn,  2  Q.  B.  143* 
But  see  contra.  Doe  d.  Parsley  v.  Day,  Id,  147 ;  and  it  seems  that,  in  order 
to  make  a  re-demise,  there  must  be  an  affirmative  covenant  that  the  mort- 
gagor shall  hold  for  a  determinate  time ;  and  that  where  either  of  these 
elements  is  wanting,  there  is  no  re-demise.  1  Smith's  L.  G.  9th  ed.,  557 ; 
see  also  Id,  pp.  567,  568.  Where  it  was  agreed  that  the  mortgagor  should, 
during  his  occupation,  pay  rent  to  the  mort^gee,  provided  such  reserva- 
tion should  not  prejudice  the  mortgagee's  ri^t  to  enter  and  evict  upon 
default,  it  was  held  that  the  mortgagee  might  eject  without  notice  to  quit, 
though  he  had  distrained  for  a  year's  rent.  Doe  d.  Garrod  v.  Olley,  12 
Ad.  &  E.  481.  As  to  the  construction  of  mortgage  deeds  in  which  are 
clauses  creating  a  tenancy  between  the  mortgagor  in  possession  and  the 
mortgagee,  see  Metropolitan  Counties,  Ac,  Society  v.  Brown,  4  H.  &  N. 
428 ;  28  L.  J.,  Ex.  340,  and  cases  cited  post,  pp.  1073,  1074.  Where  the 
mortgagor  has,  after  the  mortgage,  leased  for  years,  by  deed,  and  then 
joined  m  a  conveyance  by  the  mortgagee  to  A.,  who  receives  rent  from 
the  tenant,  there  is  no  estoppel  so  as  to  prevent  A.  from  treating  the 
tenant  as  only  a  tenant  from  year  to  year,  and  ejecting  him  after  notice* 
Doe  d.  Downe,  Ld,  y.  Thompson,  9  Q.  fe.  1037. 

If  a  third  person  be  in  possession  by  a  title  prior  to  the  mortgage,  the 
mortgagee  is  the  assignee  of  the  reversion  only,  and  must  show  a  tide  to 
oust  him.  Thus,  if  he  be  a  tenant  from  year  to  year  who  came  in  prior 
to  the  mortgage,  the  plaintiff  must  prove  a  regular  notice  to  quit.  See 
Birch  v.  Wright,  1  T.  E.  380-1.  But  the  defendant,  being  either  the 
mortgagor  or  one  claiming  under  him,  cannot  himself  set  up  a  title  in  a 
third  person  prior  to  the  mortgage ;  Doe  d.  Ogle  v.  Vickers,  4  Ad.  &  E. 
782 ;  and  trustees  for  public  purposes  are  not  exempt  from  the  doctrine  of 
estoppel,  so  as  to  set  up  an  earlier  mortgage  by  themselves.  Doe  d.  Levy 
T.  Home,  3  a  B.  757. 

Under  the  Gonveyanciug  and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  s.  18  (1),  a  mort^igor  in  possession,  who  has  mortgaged  after 
December  31st,  1881,  has,  as  afi^ainst  every  incumbrancer,  power,  under 
certain  conditions,  to  make  a  lease.  The  mortgagee  may,  on  giving 
notice  to  the  tenant  that  he  intends  to  exercise  sudi  rights,  enforce  the 
covenants  and  conditions  of  such  lease ;  Municipal,  &c.  Building  Soc,  r. 
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Smith,  22  Q.  B.  D.  70,  0.  A. ;  and  he  Ib  not  bound  by  any  ooBateial 
agreement  between  the  mortgagor  and  tenant.  S.  0.  By  sect.  30,  cited 
jposty  p.  1052,  repealing  and  replacing  the  Yendor  and  Purchaser  Act,  1874, 

37  ft  38  Yict.  c.  78,  s.  4,  "on  the  death  of  a  sole  mortgagee,  the  mortgaged 
estate  now  yeets  in  his  legal  personal  representative,  notwithstanding  any 
deyise  thereof." 

A  mortgagee  of  tompike  tolls  cannot  recoyer  in  ejectment,  unless  the 
power  to  mortgage  includes  land,  such  as  toll-houses  and  gates.  FairUfU 
d.  Mytton  y.  Oilberi,  2  T.  B.  169.  As  to  ejectment  by  mortgagees  of  toUs 
under  the  General  Turnpike  Act,  3  Gheo.  4,  c.  126,  see  Doe  d.  Thompaon  y. 
Lediard,  4  B.  &  Ad.  137 ;  Doe  d.  WaUon  y.  Penfoldy  3  Q.  B.  757.  In 
order  to  proye  the  execution  of  the  mortgage  by  tiie  trustees  of  tiie  tom- 
pike roaa,  it  is  enough  under  that  Act  to  show  that  tiie  trustees  acted  as 
such,  and  that  there  was  an  order  for  their  appointment,  without  showing 
the  formal  appointment  under  the  local  Act.  Doe  d.  Baggaley  y.  Harea,  4 
B.  &  Ad.  435.  By  13  &  14  Yict.  c.  79,  s.  5,  a  mortgagee  is  not  to  enter 
into  {possession  so  long  as  the  interest  on  his  debt  is  paid  within  one  month 
after  it  becomes  due ;  and  by  17  &  18  Yict.  c.  58,  s.  5,  trustees  are  not  to 
mortgage  tolls  without  the  consent  of  a  Secretary  of  State. 

A  power  giyen  to  a  railway  c(3mpany  to  mortgage  *'  the  undertaking 
with  all  tolls,"  &o.,  will  not  enable  the  mortgagee  to  recoyer  the  railway 
by  ejectment.  Doe  d.  MyaU  y.  8.  Helen* s  By,  Co,,  2  Q.  B.  364.  See 
(fardner  y.  L.  Chatham^  and  Dover  By.  Co,,  L.  B.,  2  Ch.  201,  385. 

In  ejectment  by  mortgagee  against  the  assignee  (under  the  Lords*  Act, 
32  Qeo.  2,  c.  28)  of  an  insolyent  mortgagor,  a  letter  written  by  the  mort- 
gagor to  the  plaintiff  before  the  assignment  was  eyidence  against  the 
defendant ;  and  it  shall  be  presumed  to  haye  been  written  at  the  time  of 
its  date.     Goodtitle  d.  Baker  y.  Milhum,  2  M.  &  W.  853. 

By  37  &  38  Yict.  c.  42,  s.  42  (replacing  6  &  7  Will.  4,  c.  32,  s.  5),  in 
the  case  of  mortgages  giyen  to  building  societies,  established  under  that 
Act,  an  endorsement,  as  provided  by  the  Act,  on  the  mortgage  deed  of  the 
repayment  of  the  money,  vacates  the  mortgage  debt,  and  operates  as  a 
reconveyance  of  the  estate.    So,  in  the  case  of  friendly  societies  under 

38  &  39  Yict.  c.  60,  by  s.  16  (7).  See  on  these  sections  Fourth  City,  <Sx, 
8oc,  v.  Williams,  14  Gh.  D.  140 ;  Haroey  v.  Municipal  Building  Soc,,  26 
Oh.  D.  273,  0.  A. 

As  to  the  effect  of  the  Statute  of  Limitations,  3  ft  4  WilL  4,  c  27,  in 
the  case  of  mortgages,  see  poet.  Defence,  p.  1066 ;  and  stat.  7  WUl.  4 
&  1  Yict.  c.  28,  and  the  Beal  Property  Limitation  Act,  1874,  there  cited. 

The  C.  L.  P.  Act,  1852,  ss.  219,  220,  (which  are  still  in  force,)  enable 
mortgagors  to  stop  ejectment  by  payment  of  principal,  interest,  and  costs. 
The  former  Act  was  7  Geo.  2,  c.  20,  ss.  1,  2. 


Action  for  Becovery  of  Land  hy  Execidion  Creditor. 

Tenant  by  elegit  must  prove :  1.  The  judgment ;  2.  The  elegit  issued 
upon  it ;  and,  3.  The  inquisition  and  return  thereupon.    B.  N.  1^.  104. 

An  examined  copy  of  the  judgment  roll,  containmg  the  award  of  elegit 
and  the  return  of  the  inquisition,  is  sufficient,  without  proving  a  copy  of 
the  elegit  and  of  the  inquisition.  BaTnshattom  v.  Buckhurst,  2  M.  ft  S.  565. 
But,  the  original  writ  of  elegit,  duly  returned,  would  seem  to  be  admissible, 
though  there  be  no  award  of  it  on  the  judgment  roll.  Pack  v.  Tarple^,  9 
Ad.  ft  E.  468;  where  a  writ  of  seqttestrari  facias  was  held  evidence  against 
the  execution  debtor,  though  no  award  of  it  appeared  on  the  jud^ent 
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ToU.  Execation  creditors,  by  the  1  &  2  Yict.  c.  110,  s.  11,  are  entitled  to 
cUl  the  debtor's  lands,  and  the  sheriffs  return  need  no  longer  describe  the 
lands  taken  by  metes  and  bounds,  but  only  so  as  to  identify  them.  Sher^ 
wood  y.  Clark,  15  M.  &  W.  764.  If  a  third  person  be  in  possession  of  the 
land  extended,  it  is  sufficient  to  prove  a  primd  facie  title  in  the  debtor, 
and  it  lies  upon  the  tenant  in  jpossession  to  show  a  title  anterior  to  the 
judgment.  Doe  d.  Evana  y.  Oweny  2  C.  &  J.  71.  But  it  is  otherwise 
where  the  judgment  was  entered  up  after  the  29th  July,  1864,  vide  infra. 
It  seems  that  uie  inquisition  is  conclusive  as  against  the  judgment  debtor, 
and  he  cannot  set  up  the  title  of  a  third  person.  Martin  y.  8mUh,  27 
L.  J.,  Ex.  317. 

By  the  27  &  28  Yict.  c.  112,  s.  1,  "  no  judement,  statute  or  recognizance 
to  be  entered  up  after  the  passing  of  this  Act "  (29th  July,  1864)  '*  shidl 
affect  any  land  (of  whatever  tenure)  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other  lawful 
authontv,  in  pursuance  of  such  judgment,  statute  or  recognizance." 
Equitable  intOTCsts  in  land  are  witnin  this  section.  JIatton  v.  Haywood^ 
L.  E.,  9  Ch.  229.  Where  the  judfipnent  creditor  cannot  obtain  delivery  of 
his  creditor's  land  under  an  eZ^rtt,  because  the  legal  estate  is  outstandmff, 
he  ma^  obtain  an  order  in  the  action  for  a  receiver,  and  this  is  equitable 
execution  within  the  section.  Anglo^Italian  Bank  v.  Daviee,  9  Oh.  D. 
275,  G.  A.  So  where  for  any  other  reason  the  am)ointment  of  a  receiver 
is  the  most  convenient  remedy.  In  re  Pope^  17  Q.  B.  D.  743,  0.  A.  The 
order  may  be  made  even  although  no  elegit  has  issued.  Ex  pte.  Evans,  18 
Oh.  D.  252,  0.  A.  See  also  Salt  v.  Cooper,  16  Gh.  D.  544.  No  registra- 
tion of  the  judgment  or  writ  under  that  or  any  earlier  statute  was  neces- 
sary ;  In  re  Pope,  supra ;  but  registiation  under  51  &  52  Yict.  c.  51,  s.  5, 
is  now  necessary. 

'Where  the  plaintiff  is  vendee  of  a  term  under  ay{.  fa,,  it  is  sufficient  for 
him,  in  ejectoient  against  the  execution  debtor,  to  produce  ^efi,fa. 
without  proving  the  judgment.  Doe  d.  Batten  v.  Murless,  6  M.  &  S.  110. 
Aliter,  as  against  a  stranger.  Lake  v.  Billers,  1  Ld.  Baym.  733 ;  Marijyn 
Y.  Podger,  5  Burr.  2631.  And  where  tiie  sheriff's  vendee  is  also  the  plain- 
tiff at  whose  suit  the  writ  was  issued,  and  not  a  mere  stranger,  in  eject- 
ment against  the  execution  debtor,  he  must  prove  the  judgment,  for  he  is 
privy  to  it,  and,  if  there  be  none,  the  writ,  as  far  as  he  is  concerned, 
would  be  a  nullity.  Doe  d.  Bland  v.  Smith,  Holt,  N.  P.  589 ;  2  Stark. 
199  (by  the  court  in  banc).  A  sale  by  the  sheriff  without  a  written 
assignment  passes  no  property,  and  the  estate  remains  in  the  debtor,  who 
may  therefore  eject  the  creditor  in  possession.  Doe  d.  Hughes  v.  Jones,  9 
M.  &  W.  372. 

It  may  be  observed  that  b^  the  Bankruptcy  Act,  1883,  s.  146  M),  ''  the 
fiheriff  shall  not  under  a  writ  of  elegit  deliver  the  goods  of  a  deotor,  nor 
shall  a  writ  of  eUgit  extend  to  ^oods."  ^2)  '*  No  writ  of  levari  fa^as  shall 
hereafter  be  issued  in  any  civil  proceeding,"  and  by  sect.  168,  **  goods" 
include  all  chattels  personal. 


Adionfor  Recovery  of  Land  hy  Executor  or  Administrator. 

In  ejectment  by  an  executor,  or  administrator,  the  plaintiff  must  prove 
~1.  The  leasehold  titie  of  his  testator;  2.  The  testator's  death ;  3.  The 
probate  or  erant  of  administration. 

The  leasabold  title  may  be  shown  by  producing  and  proving  the  lease 
in  the  usual  way.     Viae  ante,  pp.  130  et  seq.    As  to  what  is  sufficient 
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seoondary  evidence  of  a  lease,  see  MeUers  y.  Broum,  1  Q.  &  0.  686 ;  32 
L.  J.,  Ex.  138. 

The  death  of  the  termor  is  proyed  by  oral  eyidence,  or  by  proof  of  the 
register  of  death  or  burial ;  vide  arUCy  pp.  124  et  #eg.,  215 ;  and  identity 
of  the  party  deceased ;  ante,  pp.  124,  134.  The  probate  or  letters  of 
administration  are  not  of  themselyes  eyidenoe  of  the  decease.  Ank^ 
p.  201. 

As  to  proof  of  the  probate  or  mnt  of  administration,  see  aTtte^  p.  117. 
And  see  the  enactments  in  the  Probate  Court  Act  (20  &  21  Yict.  c  77), 
noticed  poiij  Part  IH.,  sub  tit.  Actions  hy  executors  and  administrators. 

Administration  "when  granted  relates  back  for  some  purpoeee  to  the 
intestate's  death.  Com.  Big.  Admon.  (B.  10).  In  Ireland  this  doctrine 
of  relation  was  established  for  the  purpose  of  ejectment  by  Fatten  y. 
Patten,  Ale.  &  Nap.  493 ;  cited  in  Wdckman  y.  Sturgis,  13  Q.  B.  554 ;  see 
Tharpe  y.  Stalltoood,  5  M.  &  Or.  760.  In  3  &  4  Will.  4,  c.  27,  s.  6  {post, 
p.  1057),  administration  is  expressly  made  to  rolato  back  to  the  death  for 
thepuiposes  of  that  Act. 

The  term  is  yested  in  the  executor  from  the  death  of  the  testator,  and 
the  executor  may  thereforo  recoyer  on  a  writ  dated  between  the  time  of 
the  testator's  death  and  of  the  probate.    Com.  Dig.  Admon.  (B.  10). 

The  plaintiff  in  ejectment,  claiming  as  administoitor  of  his  mother,  had 
during  ner  life  mortgaged  the  promises  in  fee,  but  it  was  held  that  he  was 
not  estopped  from  showing  his  mother's  title  ss  termor.  Meters  y.  Brown, 
9upra. 

The  Conyeyandng  and  Law  of  Property  Act,  1881  (44  &  45  Yict.  c.  41), 
8.  30,  ropealing  and  roplacing  the  Land  transfer  Act,  1875  (38  &  39  Yict 
c.  87),  s.  48,  enacts  that,  "  Whero  an  estate  or  interest  of  inheritance,  or 
limited  to  the  heir  as  special  occupant,  in  any  tenement  or  hereditament, 
corporoal  or  incorporeal,  is  yested  on  any  trust,  or  by  way  of  mortgage,  in 
any  person  solely,  the  same  shall,  on  his  death,  notwithstandmg  any 
testamentary  disposition,  deyolve  to  and  become  yested  in  his  personal 
roprosentatiyes  or  roprosentative  from  time  to  time,  in  like  manner  as  if 
the  same  wero  a  cluittel  roal  yesting  in  them  or  him."  This  section 
applies  only  to  the  cases  of  death  after  31st  Deo.,  1881.  As  to  its  effect 
whero  thero  is  no  personal  ropresentatiye,  see  In  re  Fillings  Trusts,  26 
Ch.  D.  432. 

By  the  Copyhold  Act,  1887  (50  &  51  Yict  c.  73),  s.  45,  the  abore 
section  "  shaU  not  apply  to  land  of  copyhold  or  customary  tenuro  yested 
in  any  tenant  on  the  court  roUs  of  any  manor  upon  any  trust  or  by  way 
of  mortgage."  In  the  case  of  a  deaui  between  the  coming  into  force  of 
these  two  statutes,  the  latter  section  was  held  to  diyest  the  copyhold  estate 
out  of  the  executor,  and  transfer  it  to  the  customary  heir  or  deyisee  with- 
out projudice  to  any  prior  dealings  with  the  estate  by  the  executor.  In 
re  Mills'  Trusts,  37  Ch.  D.  312.  The  C.  A.  affirmed  the  judgment  on 
another  ground,  and  expressed  no  opinion  as  to  the  construction  of  these 
statutes.    40  Ch.  D.  14. 
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The  proof  of  the  title  of  the  trustee  will  be  found,  post.  Part  HL,  tit. 
Actions  hy  trustees  ofhankrupts,  pp.  1101  et  seq. 

Under  the  Bankruptcy  Act,  1883,  ss.  20  (1),  43,  44,  168,  pott,  pp.  1084, 
1081,  all  the  property  of  a  bankrupt  yests  m  his  trustee  on  his  appoint- 
ment; but  sect.  55,  post,  pp.  1136,  1137,  enables  a  trustee  to  disclaim 
land  of  any  tenure,  burthened  with  onerous  coyenants. 
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Action  for  Beoovery  of  Land  hy  Parson. 

In  ejectment  by  a  parson  for  the  recovery  of  the  parsonage  house,  or 

flebe,  where  he  does  not  claim  in  the  character  of  landlord,  or  where  the 
efendant  is  not  otherwise  estopp€>d  from  disputing  his  title,  he  must  show 
his  title  by  provinc;  presentation,  institution,  and  induction,  but  he  need 
not  prove  titie  in  tne  patron.  Snow  v.  Philips,  £.  N.  P.  105 ;  Heath  v. 
Pryn,  1  Yent.  14 ;  B.  N.  P.  105.  If  the  presentation  to  the  bishop  were 
oral,  it  may  be  proved  by  a  person  who  was  present  and  heard  it ;  per 
Ld.  Kenyon,  G.  J.,  in  B,  v.  Erieivell,  3  T.  E.  723.  But,  a  presentation  oy 
a  corporation  aggregate  must  be  in  writing  under  tiie  common  seal; 
(Hbson's  Codex,  794 ;  and  must  therefore  be  proved  by  proof  of  the  seal. 
Ante,  p.  130.  The  institution  may  be  provM  hj  the  letters  testimonial 
of  institution,  or  by  the  official  entry  in  the  pubhc  registry  of  the  diocese, 
which  ou^ht  r^ralarly  to  record  the  time  of  the  institution,  and  on  whose 
presentation ;  Gibs.  813 ;  in  which  case  it  would  seem  to  be  evidence  of 
the  presentation  as  well  as  of  the  institution.  2  PhilL  Ev.  7th  ed.  311 ; 
accord.  Irish  Socidy  v.  Derry,  Bp.  of  12  d.  &  F.  641 ;  anU,  p.  212.  So, 
the  letters  of  institution  of  a  party  reciting  the  cession  of  his  predecessor, 
followed  by  induction,  are  sumcient  evidence  of  the  cession,  boe  d.  Kerhy 
V.  Carter,  By.  &  M.  237.  The  induction  may  be  proved  either  by  some 
person  who  was  present  at  the  ceremony,  or  by  the  indorsement  on  the 
mandate  directed  by  the  ordinary  to  the  archdeacon,  or  by  the  return  to 
the  mandate,  if  a  return  have  bf^nmade.  2  Phill.  Ev.  311 ;  see  Chapman 
V.  Beard,  3  Anst.  942.  The  nlcuntiff  will  not  be  required  to  prove  that  he 
has  taken  the  requisite  oaths,  or  declared  his  assent  to  the  Book  of 
C!ommon  Praver,  according  to  the  Act  of  Uniformity.  Powtl  v.  MiU 
Jxink,  2  W.  Bl.  851.  Some  evidence  must  be  given  that  the  property 
to  be  recovered  is  church  property ;  as  that  the  premises  were  occupied 
by  a  former  incumbent,  &c.  2  Phill.  Ev.  312.  The  parson  might 
formerly  have  brought  ejectment  against  a  tenant  from  year  to  year 
of  the  glebe  land,  though  the  current  year  of  the  tenancy  created 

5^  his  predecessor  is  unexpired,  and  no  notice  to  quit  haa  been  given ; 
oe  d«  Kerhy  v.  Carter,  ante,  p.  1053 ;  unless  he  had  impliedly  confirmed 
the  tenancy.  But,  by  14  &  15  Yict.  c.  25,  s.  1  (cited  ante,  p.  325),  the 
tenant  at  rack  rent  of  any  &rm  or  lands,  is  to  hold  till  the  expiration 
of  the  current  year  of  tenancy,  and  tiien  quit  without  notice.  It 
seems  that  a  sentence  of  suspension  ah  officio  d  a  heneficio  will,  so  long  as 
it  is  in  force,  prevent  a  parson  from  maintaining  this  action.  See  Morris 
V.  Ogden,  L.  B.,  4  0.  P.  687,  702,  703.  In  this  case  the  form  of  action 
was  treefpass. 

Defence  in  Action  for  Beoovery  of  Land. 

As  before  noticed  {ante,  p.  991),  the  J.  Acts  and  Bules  thereunder  have 
introduced  pleadings  in  this  action:  it  is,  however,  provided  by  Bules 
1883,  O.  xxi.,  r.  21,  that  **  No  defendant  in  an  action  for  the  recovery^  of 
land  who  is  in  possession  by  himself  or  his  tenant  need  plead  his  titie, 
unless  his  d^enoe  depends  on  an  equitable  estate  or  right,  or  he  claims 
relief  upon  any  equitable  ground  against  any  rieht  or  titie  asserted  bv 
the  plaintiff.  But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in  possession,  and  it 
ehall  he  taken  to  be  implied  in  such  statement  that  he  denies,  or  does  not  admit, 
the  ailegations  of  fact  contained  in  the  plaintiff^ s  statement  of  claim.  He 
may  nevertheless  rely  upon  any  ground  of  defence  which  he  can  prove. 
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except  as  h6reml)efoTe  mentioned.'*  Even  under  BuleSy  1875,  O.  xix., 
r.  15,  which  did  not  contain  the  words  in  italics,  it  was  held  that  the 
defendant  by  pleading  only  that  he  is  in  possession,  obliged  the  plaintiff 
to  proye  his  title.  J^nford  y.  McAnulty,  8  Ap.  Ga.  456,  D.  P.  Equit- 
able defences  are  expressly  allowed  in  all  actions  by  J.  Act,  1873, 
8.  24  (2,  3),  ante,  pp.  298,  299.  The  defendant  may,  therefore,  when  he 
holds  under  an  agreement  only  for  a  lease,  set  it  up  as  an  equitable  de- 
fmce,  and  may  siso,  by  way  of  counterclaim,  claim  to  haye  it  spedficaUy 
performed ;  and  where  the  agreement  is  oral,  he  may,  for  the  like  pur- 
pose, rely  on  part  performance,  as  to  which,  vide  anUy  pp.  309  «i  acq. 

By  Bules,  1883,  O.  xii.,  rr.  25,  26,  any  person  not  named  in  the  writ 
may  be  allowed  to  appear  and  defend,  on  an  affidayit  that  he  is  in  posses- 
sion by  himself  or  his  tenant ;  and  in  the  latter  case  must  state  in  his 
appearance  that  he  defends  as  landlord.  The  term  *  *  landlord  '*  extends  to 
tne  heir,  deyisee,  or  remainderman  imder  the  same  title,  or  a  mortCTgee. 
See  Doe  d.  WiUie  y.  Birchmore,  9  Ad.  &  E.  668,  669,  per  Coleridge,  J. 

These  rules  replace  the  0.  L.  P.  Act,  1852,  ss.  172,  173,  but  the  latter 
section  contained  a  proyiso  that  a  person  appearing  as  landlord  should  be 
allowed  to  set  up  any  defence  hitherto  allowed  to  a  landlord,  and  no  other. 
Under  the  old  practice,  one  who  defended  a^  landlord  could  not  rely  upon 
any  title  which  the  tenant  in  possession  would  be  estopped  from  setting 
up.  Doe  d.  Knight  y.  8myt?ie,  4  M.  &  S.  347 ;  Doe  d.  Mee  y.  Litherland,  4 
Ad.  &  E.  784 ;  Doe  d.  WiUis  y.  Birchmore,  9  Ad.  &  E.  662 ;  Doe  d.  ManverSy 
El,  y.  Mizemy  2  M.  &  Bob.  56.  When  the  tenant  in  possession  let  judg- 
ment go  by  defaidt,  the  person  defending  as  landlord  could  not  set  up,  as 
a  defence,  the  want  of  a  notice  to  quit  from  the  plaintiff  to  such  tencuit. 
Doe  d.  Davie  y.  Creed,  5  Bing.  327.  But,  where  both  landlord  and  tenant 
defended,  the  tenant  was  not  precluded  from  showing  an  outstanding 
tenancy  in  a  third  party,  tmder  the  Joint  demise  of  his  landlord  and  the 
plaintiff,  as  tenants  in  common.  Doe  d.  Wawn  y.  Horn,  3  M.  &  W.  333. 
Thus,  as  in  copyholds,  the  forfeiture  of  the  copyhold  tenant  does  not 
destroy  a  lease  made  by  him,  with  the  licence  of  the  lord,  before  forfei- 
ture, the  party  in  possession  by  receipt  of  rent  from  the  occupying  tenant, 
and  who  nad  been  admitted  to  defend  as  landlord,  might  set  up  the  sub- 
sLstin^  lease  against  the  lord,  notwithstanding  a  forfeiture  had  been 
committed  by  me  copyhold  tenant.  Clarke  y.  Arden,  16  0.  B.  227 ;  24 
L.  J.,  0.  P.  162. 

By  Bides  1883,  O.  xyi.,  r.  1,  ante,  p.  991,  we  haye  seen  that  one  of  &e 
questions  at  the  trial  is,  to  what  part  of  the  property  in  question  the 
plaintiff  is  entitied. 

Statutes  of  Limitations,']  The  period  of  limitation  in  the  action  for  the 
recoyery  of  land  was  formerly  goyemed  by  the  21  Jac.  1,  c.  16,  ss.  1,  2 
(repealed  by  the  Stat.  Law  Bey.  Act,  1863),  but  is  now  by  the  3  &  4 
Wul.  4,  c.  27,  which  specifies  in  detail  the  yarious  periods  at  which,  in 
different  cases,  the  statute  shall  begin  to  operate,  and  the  manner  in 
which,  by  acknowledgment,  its  operation  may  be  preyented.  The  proyi- 
sions  of  this  Act  are  now  modified  by  the  Beal  Property  Limitation  Act, 
1874*  (37  &  38  Vict.  c.  57),  with  whidi  it  is  to  be  construed ;  see  sects.  9, 
10.  This  last-mentioned  Act  repeals  3  &  4  Will.  4,  c.  27,  ss.  2,  5,  16,  17, 
23,  28,  and  40,  and  replaces  those  sections  by  others,  and  it  modifies 
sect.  18,  and  7  Will.  4 &  1  Vict.  c.  28  (post,  p.  1066) ;  see  sects.  9,  12.  Its 
general  effect  is,  in  the  case  of  all  actions  commenced  on  and  after 
January  1st,  1879,  to  reduce  the  periods  of  limitation  of  40,  20,  and  10 

«  This  Act  is  dted  as  B.  P.  L.  Act,  1874. 
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years,  to  30, 12,  and  6  years  respectiyely ;  to  reduce  the  time  allowed  in. 
file  case  of  saccessive  estates ;  and  to  remove  absence  beyond  seas  from 
among  the  disabilities  allowed  to  plaintiffs.    The  changes  thus  to  be 
introduced  will  be  noticed  below  by  markine  the  alterations  in  italics, 
and  stating  the  former  period  of  limitation  in  orackets. 

In  i^e  following  extracts,  the  sections  are  not  to  be  taken  as  transcribed 
verhatim,  except  where  inverted  commas  are  used ;  where  not  otherwise 
stated,  the  stat.  is  3  &  4  WiU.  4,  c.  27 ;  the  order  of  enactments  introduced . 
by  that  Act  is  retained. 

Sect.  1.  The  interpretation  clause  provides  that,  except  where  the  con- 
text excludes  such  construction,  the  words  used  in  ihe  Act  ore  to  be 
intezpreted  as  follows : — 

Landy — ^means  manors  and  aU  corporeal  hereditaments,  and  tithes  (other 
than  tithes  belonging  to  spiritual  or  eleemosynary  corporations  sole), 
whether  freehold,  chattel,  copyhold,  or  of  any  other  tenure. 

Bent  J — ^means  heriots,  and  all  services  and  suits  for  which  distress  lies, 
annuities  or  periodical  sums  charged  on  land  (except  moduses  or 
compositions  belonging  to  such  sole  corporations  a^  above). 

Perton  ihrotigh  whom  another  daims, — ^means  the  person  by,  through,  or 
under,  or  by  the  act  of  whom,  the  claimant  is  entitied,  as  heir,  issue 
in  tail,  tenant  by  courtesy  or  in  dower,  successor,  special  or  general 
occupant,  executor,  administrator,  legatee,  husband,  assignee,  ap- 
pointee, devisee,  or  otherwise,  and  any  person  entitied  to  an  estate  or 
interest  to  which  the  claimant  became  entitied  as  lord  by  escheat. 

PerMm,— means  any  body  politic,  corporate,  or  collegiate,  and  a  class  of 
creditors,  or  other  persons,  as  well  as  an  individual ;  and  every  word 
imjporting  the  singular  number  shall  extend  to  several  persons  or 
thmgs  as  well  as  one;  and  every  word  importing  the  masculme  gender 
only,  shall  extend  to  a  female  as  well  as  a  male. 

B.  P.  L.  Act,  1874,  8.  1  (replacing  s.  2\  No  land  or  rent  to  he  recovered 
hut  within  twelve  years  ajUr  the  right  oj  action  accrued  to  the  claimant  or 
some  person  whose  estate  he  claims,']  After  January  1st,  1879,  '*  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  or  suit  to  recover  any 
land  or  rent  but  within  twelve"  (formerly  twenty)  ''years  next  after  the 
the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  or  suit,  shall  have  first  accrued  to  some  person  through  whom 
he  claims ;  or 

« If  such  ri^ht  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  "  (formerly  twenty)  ''  years  next  alter  the  time 
at  which  the  right  to  make  such  entry  or  distiress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  the  person  making  or  bringing  the 
same." 

Sect. ,3.  When  the  right  shall  he  deemed  to  have  accrued,']  "The  right 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned,  that  is  to  say : 

*'  When  the  person  claiming  such  land  or  rent,  or  some  person  through 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have 
been  in  possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent,  and  shall  while  entitied  thereto  have  been  dispossessed,  or  nave 


1056  Action  for  Eecovery  of  Land. 

disoontmned  sach  possessioii  or  receipt,  then  track  right  shall  be  deemed 
to  have  first  aocraed  at  the  time  of  such  dispoesessioii,  or  disoontinuaxice 
of  poeseesion,  or  at  the  last  time  at  which  any  such  profits  or  rent  were  or 
was  so  receiyed :  and 

*'  When  the  person  claiming  such  land  or  rent  shall  claim  the  estate  or 
interest  of  some  deceased  person  who  shall  haye  continued  in  sach  pos- 
session or  receipt  in  respect  of  the  same  estate  or  interest  until  the  time 
of  his  death,  and  shall  haye  been  the  last  person  entitled  to  such  estate  or 
*  interest  who  shall  haye  been  in  such  possession  or  receipt,  <A«n  such  r^giilt 
shall  be  deemed  to  haye  finrt  accrued  at  the  time  of  such  death :  and 

'*  When  the  person  claiTning  such  land  or  rent  shall  claim  in  respect  of 
an  estate  or  mterest  in  possession,  granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  tiian  a  will)  to  him,  or  some  person 
through  whom  he  claims,  by  a  person  being,  in  respect  of  the  same  estate 
or  interest,  in  the  possession  or  receipt  of  zob  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall 
haye  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  haye  first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid, 
or  the  person  through  whom  he  claims,  became  entitied  to  such  possession 
or  receipt  by  yirtue  of  such  instrument :  and 

'^When  the  estate  or  interest  daimed  shall  haye  been  an  estate  or 
interest  in  reyersion  or  remainder,  or  other  future  estate  or  interest,  and 
no  person  shall  haye  obtained  the  possession  or  receipt  of  the  profits  of 
suca  land,  or  the  receipt  of  such  rent,  in  respect  of  such  estate  or  interest, 
iJten  such  right  shall  be  deemed  to  haye  first  aocrued  at  the  time  at  whidi 
such  estate  or  interest  became  an  estate  or  interest  in  possession :  and 

<*  When  the  person  claiming  such  land  or  rent,  or  the  person  through 
whom  he  claims,  shall  haye  become  entitied  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to  have  first  accmed 
when  such  forfeiture  was  incurred  or  such  condition  was  broken." 

Sect.  4.  Where  advaniage  of  forfeitwre  U  not  taken  by  revenioner  or  re- 
maindermanf  he  shaU  have  a  new  right  when  hie  eetate  cornea  into  poeeeeeionJ] 
When  any  right  to  make  an  entry,  &c.,  by  reason  of  any  forfeiture  or 
breach  of  condition  shall  haye  first  aocruea  in  respect  of  any  estate  or 
interest  in  reyersion  or  remainder,  and  the  land  or  rent  shall  not  haye 
beeoi  recoyered  by  yirtue  of  such  right,  the  right  to  make  an  entry,  Ac, 
shall  be  deemed  to  haye  first  accrued  when  the  estate  or  interest  shall 
haye  become  an  estate  or  interest  in  possession,  as  if  no  such  f orf eitors 
or  breach  of  condition  had  happened. 

*  B.  P.  L.  Act,  1874,  s.  2  (replacing  sect.  6).  Bevereioner  to  have  a  new 
right,^  A  right  to  make  an  entry,  &c.,  shall  be  deemed  to  haye  fibrst 
aocrued,  in  respect  of  an  estate  or  interest  in  reyersion,  at  the  time  at 
which  the  same  shall  haye  become  an  estate  or  interest  in  possession  by 
the  determination  of  any  estate,  in  respect  of  which  the  land  shall  haye 
been  held,  or  tiie  rent  receiyed,  notwithstanding  the  person  claiming  such 
land  shall,  at  any  time  preyiously  to  the  creation  of  uie  estate  whidi  shall 
haye  determined,  haye  oeen  in  possession,  or  in  receipt  of  sudh  rent. 

But  if  the  person  last  entitled  to  any  particular  eetate,  on  which  any  Jvture 
eetate  or  interest  was  expectant,  ehaU  not  have  been  in  the  poeeeseion  or  receipt 
of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  at  the  time  whm  his 
interest  dkermined,  no  such  entry  or  distress  shall  be  made,  and  no  such 
action  or  suit  shall  be  brought  by  any  person  becoming  entitled  in  possession 
to  a  future  estate  or  intere^,  but  within  tuklve  years  next  after  the  time  when 
the  right  to  make  an  entry,  d^c,  sJuUl  have  first  accrued  to  the  person  whose 
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interesiftshaU  have  so  determined^  cr  within  six  years  next  after  the  time 
when  the  estate  of  the  person  becoming  entitled  in  possession  shall  havt  . 
become  vested  in  possession,  whichever  of  these  two  periods  shall  be  the  longer; 
and 

If  the  right  of  any  such  person  to  make  sttch  entry,  d:c,,  shall  have  been 
barred  under  this  Act,  no  person  afterwards  claiming  to  be  entitled  to  tlie  same 
land  or  rent  in  respect  of  any  subsequent  estate  or  interest  under  any  deed,  , 
wUl,  or  settlement,  executed  or  taking  effect  after  the  time  when  a  right  to  make 
an  entry,  &c,,  shall  have  first  accrued  to  the  owner  of  the  particular  estate  whose  * 
interest  shall  have  so  determined  as  aforesaid,  shall  make  any  such  entry,  dbc. 

Sect.  6.  Relation  of  letters  of  administration,'}  For  the  purposes  of  the 
Act,  an  administrator,  claiming  the  estate  or  interest  of  the  deceased,  shall 
be  deemed  to  claim  as  if  there  had  been  no  interval  of  time  between  the 
death  and  the  grant  of  the  letters  of  administration. 

Sect.  7.  In  the  case  of  a  tenant  at  will,  the  right  shall  be  deemed  to  have 
accrued  at  the  end  of  one  year  from  its  commencement,']  When  any  person 
«hall  be  in  possession,  or  in  receipt  of  any  rent,  as  tenant  at  will,  ue  right 
of  the  person  entitled  subject  thereto  to  make  an  entry,  &c.,  shall  be 
deemed  to  have  first  accrued  either  at  the  termination  of  such  tenancy,  or 
at  the  expiration  of  one  year  next  after  the  commencement  of  such  tenancy, 
at  which  time  such  tenancy  shall  be  deemed  to  have  determined :  Pro- 
vided always  that  no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be 
a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his  mortgagee  or 
trustee. 

Sect.  8.  No  person  after  a  tenancy  from  year  to  year,  to  have  any  right 
but  from  the  end  of  the  first  year  or  last  payment  of  renW]  When  any  person  ' 
shall  be  in  possession,  or  in  rec^pt  of  any  rent,  as  tenant  from  year  to 
year  or  other  period,  without  any  lease  in  writing,  the  right  of  the 
person  entitled  subject  thereto,  to  make  an  entry,  &c.,  shall  be  deemed  to 
have  first  accrued  at  the  determination  of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when  any  rent  payable  in  respect  of  such 
tenancy  shall  have  been  received  (whidi  shall  last  happen). 

Sect.  9.  Where  rent  amounting  to  20s.,  reserved  by  a  lease  in  writing,  s frail 
have  been  wrongfully  received,  tig  right  to  accrue  on  the  determination  of  the 
lease.']  When  any  i)erson  shall  be  in  possession,  or  in  receipt  of  an}r  rent, 
by  virtue  of  a  lease  in  writing,  by  which  a  yearly  rent  of  twenty  shiUings 
or  upwards  shall  be  reserved,  and  the  rent  i*eserved  shall  have  been  re- 
ceived by  some  person  vn^>ngfully  claiming  to  be  entitled  to  such  land  or 
rent,  in  reversion,  immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  shall  afterwards 
have  been  made  to  the  person  rightf ulljr  entitled  thereto,  the  right  of  the 
person  entitled  to  such  land  or  rent,  subject  to  such  lease,  to  make  an  entry, 
&c.,  after  the  determination  of  the  lease,  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  rent  reserved  was  first  so  received  by  the 
person  so  wrongfullv  claiming;  and  no  such  right  shall  be  deemed  to  have 
first  accrued  upon  tne  determmation  of  the  lease  to  the  person  rightfully 
entitled. 

Sect.  10.  Mere  entry  not  to  be  equivalent  to  possession.]  ''No  person  sb^U 
be  deemed  to  have  been  in  possession  of  any  land  within  the  meaning  of 
this  Act  merely  by  reason  of  having  made  an  entry  thereon." 

-  vol..  n.  2         , 
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Sect.  11.  Continual  daim.'}  ''No  coutmoal  or  other  claim  upon  or  near 
anjjT  land  shall  preserve  any  right  of  making  an  entry  or  distress,  or  of 
brmging  an  action." 

Sect.  12.  Possession  hy  co-tenants,"]  Possession  or  receipt  of  more  than 
his  share  by  one  coparcener,  joint  tenant,  or  tenant  in  common,  for  his 
own  benefit  or  that  of  a  third  person,  shall  not  be  deemed  to  be  the  pos- 
session, &c.,  of  his  coparceners,  &c. 

Sect.  13.  Possession  of  younger  brother. 1  Possession  or  receipt  by  a 
younger  brother  or  relation  to  an  heir  shall  not  be  deemed  to  be  the 
possession  or  receipt  by  the  heir. 

Sect.  14.  Acknowledgment  in  writing  given  to  the  'person  entitled,  or  his 
agent,  to  be  equivalent  to  possession  or  receipt  of  rent,"]  When  any  acknow- 
ledgment of  the  title  of  the  person  entitled  shall  haye  been  given  to  him 
or  nis  agent  in  writing,  signed  by  the  person  in  possession  or  in  receipt  of 
the  profits  or  rent,  then  such  possession  or  receipt  of  or  by  the  person  by 
whom  such  acknowledgment  shall  have  been  given  shall  be  deemed  to  • 
have  been  the  possession  or  receipt  of  or  by  me  person  to  whom  sudi 
acknowledgment  shall  have  been  given,  and  the  right  of  such  last-men- 
tioned person  to  make  an  entry  or  distj^ess,  or  bring  an  action,  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such  acknowledgment 
or  the  last  of  such  acknowledgments,  was  given. 

B.  P.  L.  Act,  1874,  s.  3  (replacing  sect.  16).  Persons  under  disability  of 
infancy,  lunacy,  coverture,  and  their  representatives,  to  be  allowed  six  years 
from  the  termination  of  their  disability  or  death,']  If  at  the  time  at  which 
the  right  of  any  person  to  make  an  entry,  &c.,  shall  have  first  accrued, 
such  person  shall  have  been  under  any  of  the  following  disabilities,  that 
is  to  say,  infancy,  coverture,  idiotcy,  limacy,  imsoundness  of  mind,  then 
such  person,  or  tibe  person  claiming  through  him,  may,  notwithstanding 
the  period  of  tvoelve  (formerly  twenty)  years  shall  have  expired,  make  an 
entry,  &c.,  at  any  time  within  six  (formerly  ten)  years  next  after  the 
time  at  which  the  person  to  whom  such  right  first  accrued  shall  have 
ceased  to  be  under  such  disability,  or  shall  have  died  (which  shall  have 
first  happened.) 

B.  P.  L.  Act,  1874,  s.  4.  No  allowance  for  absence  of  plaintiff  beyond 
seas.]  *'The  time  within  which  any  such  entry  may  be  made,  or  any 
such  action  or  suit  may  be  brought  as  aforesaid,  shsJl  not  in  any  case 
after  the  commencement  of  this  Act,''  1st  Jan.  1879,  "  be  extended  or 
enlar^^  by  reason  of  the  absence  beyond  seas,  during  all  or  any  part  of 
that  tmie,  of  the  person  having  the  rieht  to  make  sucm  entry,  or  to  bring 
such  action  or  smt,  or  of  any  person  through  whom  he  claims." 

B.  P.  L.  Act,  1874,  s.  5  (replacing  sect.  17).  Entry,  Ac,  to  be  within 
thirty  years  at  all  events.^  The  entry,  distress,  or  action  shall  be  made  or 
brought  at  all  events  within  thirty  (formerly  forty)  years  after  the  right 
accrued,  although  the  disability  may  haye  continuea  during  the  whole  of 
that  time,  or  the  six  (formerly  ten)  years  from  the  termination  of  the  dis- 
ability or  death  shall  not  have  expired. 

Sect.  18,  amended  by  B.  P.  L.  Act,  1874,  s.  9.  Allowance  for  a  second 
disability  limited.]  When  an^  person  shall  be  under  any  of  the  above 
disabilities  at  the  time  at  whidi  his  right  first  accrued,  and  shall  die 
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under  suoli  disability,  no  time  beyond  the  period  of  iwdve  (formerly  twenty] 
years  next  after  the  right  first  accraed,  or  the  period  of  »ix  (formerly  ten] 
years  next  after  his  death,  shall  be  allowed  by  reason  of  any  disability  oj 
any  other  person. 

Sect.  20.  When  the  right  to  an  estate  in  poiseseion  ie  harredy  the  right  of  the 
$ame  person  to  future  estates  shall  also  be  barred,']  When  the  right  of  any 
person  to  an  estate  or  interest  in  possession  shall  haye  been  barred  by  the 
determination  of  the  period  limited  in  such  case,  and  he  shall  at  any  time 
during  the  said  period  have  been  entitled  to  any  other  estate,  interest, 
right  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  the  same 
land,  &c.,  no  entry,  &c.,  shall  be  made  by  him,  or  anyjperson  claiming 
through  him,  in  respect  of  such  other  estate,  &c.,  unless  in  the  meantime 
such  land,  &c.,  shaU  haye  been  recovered  by  some  person  entitled  to  an 
estate,  limited  or  taking  effect  after,  or  in  defeasance  of,  the  estate,  or 
interest  in  possession. 

Sect.  21.  Effect  of  barring  estate  taiL"]  When  a  tenant  in  tail  is  barred 
by  this  statute,  all  persons,  whose  estate  he  might  haye  barred,  are  also 
precluded  from  their  entry,  distress,  or  action. 

Sect.  22.  Possession  adverse  to  a  tenant  in  tail  shall  run  on  against  the 
remainderman  whom  he  might  have  barred,]  When  a  tenant  in  tail,  entitled 
to  recover  the  land,  shall  have  died  before  the  expiration  of  the  period 
applicable  to  such  case,  no  person  claiming  any  estate  which  such  tenant 
in  tail  might  lawfull^r  haye  oarred,  shall  make  an  entry,  &c.,  but  within 
the  period  during  which,  if  such  tenant  in  tail  had  continued  to  live,  he 
might  haye  made  such  entry,  &c. 

* 
B.  P.  L.  Act,  1874,  s.  6  (replacing  sect.  23).  Where  there  shall  have  been 
possession  under  an  assurance  by  a  tenant  in  tail,  which  shall  not  bar  the 
remainders,  they  shall  be  barred  at  the  end  of  twelve  years  after  the  time  when 
the  assurance  if  then  executed,  would  have  barred  them,]  When  a  tenant  in 
tail  shall  have  made  an  assurance,  which  shall  not  operate  to  bar  an  estate 
to  take  effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall, 
by  virtue  of  such  assurance,  be  in  possession  of  such  land,  &c.,  and  the 
same  person,  or  any  other  person  whatsoever  (other  than  some  persor. 
entitled  to  such  possession,  m  respect  of  an  estate  which  shall  haye  taken 
eiffect  after,  or  in  defeasance  of  the  estate  tail),  shall  continue  in  such 
possession  for  the  period  of  twelve  {iormevly  twenty)  years  next  after  the 
commencement  of  the  time  at  which  such  assurance,  if  it  had  then  been 
executed  by  such  tenant  in  tail,  would,  without  the  consent  of  any  other 
person,  have  o]>erated  to  bar  such  estate,  then  at  the  expiration  of  such 
period  of  twelve  (formerly  twenty)  years  the  assurance  snail  be  effectual 
against  any  person  claiming  any  estete,  &c.,  to  take  effect  after  or  in 
defeasance  of  the  estete  tail. 

Sect.  24.  Limitation  of  time  in  equity  the  same  as  at  law,]  **  No  person 
claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the 
same,  but  within  the  period  during  which  by  virtue  of  the  provisions 
hereinbefore  contained,  he  might  have  made  an  entry  or  distress,  or 
brought  an  action  to  recover  the  same  respectively  if  he  had  been  entitled 
at  law  to  such  estete,  interest,  or  right  in  or  to  the  same  as  he  shall  claim 
therein  in  equity." 

Sect.  25.  Where  express  trust,  right  first  accrues  on  a  conveyance  to  pur^ 

z2 
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chaser, *]  **  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestui  que  trust  or  any  person  daiming 
through  him,  to  bring  a  suit  against  the  trustee  pr  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accrued,  according  to  the  meaning  of  this  Act,  at  and  not  before  the  time 
at  which  such  land  or  rent  shall  have  been  oonyeyed  to  a  purchaser  for  a 
yaluable  consideration,  and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser,  and  any  person  claiming  through  him." 

■ 

Sect.  26.  Where  frauds  time  shall  not  run  while  fraud  concealed,"]  •*  In 
every  case  of  a  concealed  fraud  the  right  of  any  person  to  bring  a  suit  in 
equity  for  the  recovery  of  any  land  or  rent  of  which  he  or  any  person 
through  whom  he  claims,  may  nave  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which  such 
fraud  shall,  or  with  reasonable  dili^nce  mi^ht  have  been  first  known  or 
discovered ;  provided  that  nothing  in  this  dause  contained  shall  enable 
any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery  of 
such  lands  or  rents,  or  for  setting  aside  any  conveyance  of  such  lands  or 
rents  on  account  of  fraud,  against  any  bond  Jide  purchaser  for  valuable 
consideration  who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know  and  had  no 
reason  to  believe  that  any  such  fraud  had  been  committed." 

R.  P.  L.  Act,  1874,  s.  7  (replacing  sect.  28).  Mortgagor  to  he  barred  at 
end  of  twelve  years  fron%  the  time  when  the  mortgagee  took  possession,  or  from 
the  last  written  acknowledgment.']  "  When  a  mortgagee  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of  any  lana,  or  the  receipt  of  any 
rent,  comprised  in  his  mortgage,  the  mortgagor  or  any  person  claiming 
through  mm  shall  not  bring  any  action  or  suit  to  redeem  the  mortgage 
but  within  twelve**  (formerly  twenty)  "  years  next  after  the  time  at  which 
the  mortgagee  obtamed  sucn  possession  or  receipt,  unless  in  the  meantime 
an  acknowledgment  in  writmg  of  the  title  oi  the  mortgagor,  or  of  his 
right  to  redemption,  shall  have  been  given  to  the  mortgagor  or  some 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mortgagee  or  the  person  claiming  through  him ;  and  in 
such  case  no  such  action  or  suit  shall  be  brought  but  within  tu^elve " 
(formerly  twenty)  **  ydttrs  next  after  the  time  at  which  such  acknowledg- 
ment, or  the  last  of  such  acknowledgments  if  more  than  one,  was  given." 
The  acknowledgment  shall  be  effectual  if  given  to  one  of  several  mort- 
gagors ;  but  where  there  are  several  mortgagees,  it  shall  be  effectual  only 
against  those  who  signed  it. 

Sect.  29.  Ecclesicutical,  Ac,  corporations,]  No  lands  or  rents  are  to  be 
recovered  by  ecclesiastical  or  eleemosynuy  corporations  sole  but  within 
two  incumbencies  and  six  years  after  a  third  appointment,  or  sixty  years. 

• 

Sect.  34.  The  right  of  the  party  out  of  possession  extinguished,]  At  the 
determination  of  the  perioa  liznited  by  the  Act  for  making  an  entry  or 
distress,  or  bringing  an  action,  or  quare  impedit,  the  right  and  title  to  the 

*  By  the  J.  Act,  1873,  s.  26  (2),  *<Ko  claim  of  a  cestui  que  irtai  against  bis 
tnuBtee  for  any  property  hdd  on  an  express  trust,  or  in  reroect  of  any  breach  of 
Huoh  trust,  shall  be  held  to  be  barred  by  any  Statute  of  Limitations."  See, 
however,  the  R.  P.  L.  Act,  1874,  s.  10,  cited  ante,  p.  685,  and  the  Trustee  Aot» 
1888,  8.  8,  antCy  pp.  647,  648.  As  to  the  meaning  of  ezpreos  trust,  vids  psti, 
p.  1068. 


Defmce.r-StaU.  3  <fe  4  WiU.  4,  e.  27,  <fec  1061 

land,  rent,  or  adyowson,  for  the  recoyery  whereof  an  entry,  distress,  or 
action  might  haye  been  made  or  brought  within  such  period,  shall  be 
extinguished. 

Sect.  35.  Receipt  of  rent  to  he  deemed  receipt  of  profits.^  "  The  receipt  of 
the  rent  payable  by  any  tenant  from  year  to  year,  or  other  lessee,  snail, 
as  c^^ainst  such  lessee  or  any  person  claiming  under  him  (but  subject  to 
the  lease)  be  deemed  to  be  tne  receipt  of  the  profits  of  the  land  for  the 
purposes  of  this  Act." 

SeMct.  39.  Entry  not  to  be  tolled  hy  descent,  (kc,"]  No  descent  cast,  dis- 
continuance, or  warranty,  after  the  3l8t  J)ecember,  1833,  shall  toll  or 
defeat  any  right  of  entry  or  action. 

Cases  on  stat,  3  & -i  Will,  4,  c.  27.]  The  cases  are  here  arranged  as  far 
as  possible  in  the  order  of  the  sections.  As  to  the  meaning  of  compositions 
in  sect.  1,  see  Irish  Land  Commission  y.  Grant,  10  Ap.  Ga.  30,  31.  With 
regard  to  all  actions  commenced  on  and  after  the  1st  of  Januar;^,  1879, 
the  cases  must  be  applied  subject  to  the  modifications  introduced  mto  the 
statute  by  the  E.  P.  L.  Act,  1874,  vide  ante,  pp.  1056,  1057.  Under  the 
stat.  21  ffac.  1,  c.  16,  ss.  1,  2,  it  was  held  that  the  plaintiff  was  not  barred 
unless  the  defendant  showed  an  adverse  possession  for  20  years :  as  to 
what  amounted  to  adyerse  possession,  see  notes  to  Nepean  y.  Doe  d.  Knufht, 
and  Taylwr  y.  Horde,  2  Smith's  L.  C,  9th  ed.,  pp.  729—737.  But  f>  &  4 
Will.  4,  c.  27,  by  sects.  2  and  3,  did  away  with  the  doctrine  of  non- 
adyerse  possession,  and  the  question  was,  whether  20  (now  12)  years  had 
elapsed  smce  the  right  accrued,  whateyer  be  the  nature  of  the  possession. 
Ntrpedn  y.  Doe  d.  Knight,  2  M.  &  W.  894,  Ex.  Oh. ;  Culley  y.  Doe  d.  Tay- 
lerson,  11  Ad.  &  E.  1008.  And,  the  effect  of  the  Act  is  not  merely  to  bar 
the  remedy,  but  to  bind  and  transfer  the  estate ;  Scott  y.  Nixon,  3  Dr.  & 
War.  388 ;  and  ]:e-entry  will  no  longer  operate  as  a  remitter ;  Brassington 
y.  Llewellyn,  27  L.  J.,  Ex.  297 ;  and,  after  the  lapse  of  12  (formerly  20) 
years,  no  payment  or  acknowledgment  affects  the  title  so  acquired. 
Sanders  y.  Sanders,  19  Oh.  D.  373,  C.  A.  The  statute  seems,  howeyer,  to 
transfer  the  estate  only  in  fayour  either  of  one  person  who  has  held  for 
the  requisite  period,  or  of  a  succession  of  persons  claiming  under  the  first 
wrongful  possessor.  Thus,  where  an  occupier  held  without  payment  of 
rent  for  19  years,  and  died  leaying  an  heir,  and  his  widow  continued  in 
occupation  for  13  more,  it  was  heM  she  could  not  bring  ejectment  upon 
such  a  titie,  because  she  had  neither  held  for  20  years  nor  deriyed  under 
one  who  had  so  held ;  the  possession  of  the  husband  per  se,  being  eyidence 
of  a  seisin  in  fee  which  descended  to  his  heir.  Doe  d.  Carter  y.  Barnard, 
13  Q.  B.  945.  See  also  Dixon  y.  Gayfere,  13  Beay.  421 ;  23  L.  J.,  Oh. 
60 ;  and  Trustees,  &^.  Co.  y.  Short,  post,  p.  1062.  But,  this  titie  was  held 
sufficient  as  a  defence  to  an  ejectment,  on  the  ground  that  the  right  of 
entry  had  accrued  to  the  lessor  of  the  plaintiff  more  than  20  years  before. 
Doe  d.  Chody  y.  Carter,  9  Q.  B.  863.  The  inchoate  right  acquired  by  the 
adyerse  possession  of  land  for  a  less  period  than  20  years  fnow  12),  was  a 
heritable  and  deyisable  interest.  Doe  d.  Carter  y.  Barnard,  supra ;  Asher 
V.  Whithck,  L.  R.,  1  a  B.  1 ;  Clarke  y.  Clarke,  I.  R.,  2  C.  L.  395,  Q.  B., 
cited  jMM^,  p.  1067.  Where  two  persons  acquire  titie  under  the  statute, 
by  wrongfully  holding  oyer,  they  become  joint  tenants.  Ward  y.  Ward, 
L.  R.,  6  Ch,  789.  As  to  the  effect  of  the  receipt  by  an  agent,  of  rent,  on 
behalf  of  the  heir  when  found,  who  was  entitied  to  the  lands,  see  LytU  y 
Kennedy,  post,  p.  1065. 
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The  statute  applies  to  land  vested  in  a  corporation,  who  are  forbiddfiiL 
by  a  private  Act  from  selling  it,  without  the  consent  of  the  yestry. 
Brighton^  Mayor  of  v.  Guardians  of  Brighton,  5  C.  P.  D.  368.  So  also  to 
the  lands  of  a  railway  company.  Bobbett  y.  8*  E.  By.  Co,,  9  Q.  B.  D. 
424. 

The  word  "  rent"  in  sect.  2, meant  rent  distinct  from  the  land,  as  rent- 
charges,  &c.,  and  not  rent  reserved  on  a  demise.  Grant  y.  JUllis,  9  M.  & 
W.  113.  So,  the  statute  (though  it  includes  tithes  Tsect.  1))  did  not 
prevent  the  tithe  owner  from  recovering  tithes,  as  chattels,  from  the 
occupier,  though  there  has  been  no  perception  for  20  (now  12]  years ;  for 
its  operation  is  confined  to  adverse  chums  to  the  eitate  in  the  tithes.  Ely, 
Bean  of  y.  Cash,  15  M.  &  W.  617 ;  Ely,  Dean  of  v.  Bliss,  2  D.  M.  &  6. 
459.  But  an  annual  payment  due  to  a  lay  proprietor  under  stat.  37 
Hen.  8,  c.  12,  in  lieu  of  tithes  in  respect  of  houses  in  the  city  of  London, 
is  within  sects.  1,  2.  Payne  v.  Esdaile,  13  Ap.  Oa.  613,  D.  P.  The 
application  of  sect.  2  was  not  restrained  by  sect.  3  to  the  cases  there 
enumerated ;  the  object  of  the  latter  section  being  to  explain  the  construc- 
tion of  sect.  2  in  certain  cases  in  which  doubts  might  occur.  James  v. 
Salter,  3  N.  0.  553,  per  cur,  A  rent-charffe  created  by  will,  if  there  has 
been  no  payment,  must  have  been  enforced  within  20  (now  12)  years  from 
the  death  of  the  testator.  S.  C.  So  the  right  to  rent  within  sect.  2  was 
eztinguiahed  under  sects.  3  and  34  by  the  lapse  of  20  (now  12)  years  from 
the  last  payment,  although  20  (now  12)  years  have  not  elapsed  since 
the  first  rent  unpaid  became  due.  De  Beauvoir  v.  Ovfen,  5  ^ch.  166, 
Ex.  Ch. 

Sect.  2  seems  to  be  the  provision  of  the  statute  which  barred  tenants  in 
tail ;  it  had,  however,  no  application  to  such  estates  when  created  by 
statute.  Abergavenny,  EL  of  v.  Brace,  L.  E.,  7  Ex.  145.  As  to  the 
application  of  sect.  2  to  heriots,  see  Owen  v.  Be  Beauvoir,  16  M.  ft  W.  547, 
566,  p&r  Parke,  B. ;  Chichester,  EL  of,  v.  HaU,  17  L.  T.  122,  E.  T.  1851, 
Q.  B. ;  Zouehe,  Ld,,  v.  Balbiac,  L.  E.,  10  Ex.  172. 

In  sect.  3,  discontinuance  of  possession  means  an  abandonment  of 
possession  by  one  entitled  thereto,  A.,  Bimington  v.  Cannon,  12  C.  B.  18 ; 
22  L.  J.,  0.  P.  153,  Ex.  Gh. ;  followed  by  actual  possession  by  another, 
B.,  McDonnell  y,  M'Kiwty,  10  Ir.  L.  B.  515;  Smith  v.  Lloyd,  9  ExcL 
562;  23  L.  J.,  Ex.  194;  even  although  the  former  was  unaware  that 
such  possession  had  been  taken;  Rains  v.  Buxton,  14  Ch.  D.  537. 
Where,  however,  B.  abandons  possession  within  12  years  the  statute  does 
not  continue  to  run  against  A.,  and  he  is  in  the  same  position  as  when  B. 
entered.  Trustees,  dkc,  Co,,  v.  Short,  13  Ap.  Ca.  793,  P.  0.  It  is  other- 
wise, however,  where  B.'s  possession  is  followed  by  ihat  of  0.  who  claims 
under  B.,  and  B.  and  G.  are  in  possession  for  12  years  altogether.  See 
Asher  y.  Whithck,  ante,  p.  1061.  Acts  of  user  which  do  not  interfere, 
and  are  consistent,  with  the  purpose  to  which  the  owner  intends  to  devote 
the  land,  do  not  amount  to  discontinuance  of  possession  by  him.  Leigh  v. 
Jack,  5  Ex.  D.  264,  G.  A.  See  also  Searhy  v.  Tottenham  Ry.  Co.,  L.  R, 
5  Eq.  409,  which  was,  however,  disapproved  by  James,  L.  J.,  in  Pilling  y, 
Lancashire  and  Yorkshire  Ry.  Co,,  Mich.  S.,  1879,  see  13  Gh.  D.  271,  n. ;  and 
in  Norton  v.  L.  &  N.  W.  Rv.  Co.,  Id.,  268,  G.  A.,  uninterrupted  cultiva- 
tion by  B.  of  a  strip  of  land  belonging  to  A.,  together  with  an  adjoining 
field,  Delon^:ing  to  B.,  was  held  to  prove  di^>osse8sion  of  the  strip  by  A 
While  an  mscription  remains  on  a  boimdary  wall,  stating  it  is  the 
boundary  wall  of  the  adjoining  proprietor,  no  question  of  the  Statute  of 
Limitations,  or  of  adverse  possession,  or  of  cesser  of  possession  can  arise. 
PhUlipson  v.  Gibbon,  L.  £.,  6  Gh.  428.  Possession  may  have  been 
acquired  by  B.,  under  circumstances  which  estop  B.  and  his  successors  in 
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title  from  relying  on  the  statute ;  see  Board  y.  Board,  and  Faine  y.  cTbnM, 
cited  ante,  p.  998. 

Possession  of  the  surface  is  primd  facie  possession  also  of  the  minerals 
beneath  it,  where  they  are  not  disseyered  in  title ;  and  therefore  if  a  person 
in  possession  of  the  former  as  tenant,  there  bein^  no  exception  of  the 
mines,  obtain  a  lease  of  the  latter,  he  will  be  sufficiently  in  possession  to 
preyent  sect.  3  applying,  and  the  statute  will  not  begin  to  run  imtil  an 
ouster  of  the  possession  of  the  surface,  although  he  may  neyer  haye 
entered  or  worked  the  mines.  Keyse  y.  Fowell,  2  £.  &  B.  132 ;  22  L.  J., 
Q.  B.  305.  But,  if  they  are  disseyered  in  title,  the  possession  of  the 
surface  by  the  party  entitled  to  it  is  not  such  a  possession  of  the  mines  as 
to  amount  to  a  dispossession  of,  or  discontinuance  of  possession  of  them 
by  the  real  owner  within  the  definition  giyen  aboye.  Smith  y.  Lloyd, 
ante,  p.  1062.  See  further  Ashton  y.  Stock,  6  Oh.  D.  719.  Sects.  2,  3, 
apply  as  between  copyholder  and  lord ;  so  that  where  the  lord  seized 
quousque,  and  had  been  in  possession  20  (now  12)  years,  and  there  had 
been  no  disability,  the  right  of  the  representatiye  of  the  tenant  to  be 
admitted  was  barred.  WaUers  y.  Webb,  L.  B.,  9  Eq.  83 ;  L.  B.,  5  Ch. 
531. 

In  the  case  of  a  yoid  lease,  the  statute  begins  to  run  from  the  time  of 
possession  being  taken  under  it  by  the  tenant.  Magdalen  Hospital  y. 
Knotts,  4  Ap.  Oa.  324,  D.  P. 

A  lessor  might  haye  recoyered  in  ejectment  within  20  ^now  12)  years 
after  the  determination  of  the  lease,  though  he  had  receiyea  no  rent  for  20 
(now  12)  years  and  upwards  before  su(£  expiration,  ii  it  has  not  been 
receiyed  by  any  other  person ;  his  claim  in  such  a  case  being  of  an  estate 
in  reyersion  within  the  meaning  of  sect.  3.  Doe  d.  Davy  y.  Oxenham,  7 
M.  &  W.  131.  But,  if  the  rent  nas  been  receiyed  by  some  other  person 
not  entitled  to  it,  the  lessor  cannot  recoyer,  being  barred  by  sect.  9 ;  Doe 
d.  AngeU  y.  Angell,  9  Q.  B.  328 ;  and  this  section  sppUed  where  the  rent 
had  been  receiyed  before  the  Act  passed,  by  a  person  not  entitled  to  it. 
S.  0.  Where  a  trespasser,  A.,  is  in  possession  of  part  of  land  comprised 
in  a  lease  to  B.,  which  is  renewed  to  B.,  contemporaneously  with  a  sur- 
render by  him,  the  lessor's  right  of  entry  accrues  at  the  time  of  the  sur- 
render. Ecclesiaetical  Commissioners  y.  Bowe,  5  Ap.  Ca.  736,  741,  742, 
D.  P.,  explaining  Corpus  Ohristi  Coll.  y.  Bogers,  49  t.  J.,  Ex.  4,  0.  A. 

Sect.  3  was  not  intended  to  apply  to  the  case  of  persons  standing  in  the 
relation  of  trustee  and  cestui  que  trust;  *and  where  me  latter  was  in  posses- 
sion, there  was  no  right  of  entry  in  the  trustee  under  sect.  2,  imtil  the 
tenangr  at  will  of  cestui  que  trttst  had  been  determined.  Drummond  y. 
8ant,  i.  E.,  6  Q.  B.  763 ;  following  Garrard  y.  Tuck,  8  G.  B.  231,  where 
Doe  d.  Jacobs  y.  Phillips,  10  Q.  B.  130,  is  Questioned.  Where  payment  of 
rent  is  made  by  a  former  terre-tenant,  witnout  notice  to  the  landlord  that 
he  is  no  longer  such  tenant,  there  is  no  discontinuance  of  receipt,  within 
sect.  3.    Adnam  y.  Sandwich,  El,  of,  2  Q.  B.  D.  485. 

Under  the  B.  P.  L.  Act,  1874,  s.  2,  ante,  p.  1056,  a  foreclosure  action  on 
an  equitable  charge,  or  a  contingent  reyersionary  interest  in  land,  may 
be  brought  within  12  years  after  the  interest  falls  into  possession.  UugUl 
V.  Wilkinson,  38  Ch.  D.  480.  The  proyiso  in  that  section  as  to  tune 
running  when  the  ** person  last  entitled"  is  not  in  possession,  applies  only 
when  me  right  to  possession  and  the  actual  possession  are  separated :  thus, 
when  the  owner,  A.,  of  the  partictdar  estate  has  assigned  it  to  B.,  B.  is  the 
"  person  last  entitled,"  under  the  proyiso.  Pedder  y.  Hunt,  18  Q.  B.  D. 
565,  C.  A.  Where  a  father.  A.,  has  entered  into  possession  of  the  rent  of 
land  belonging  to  his  infant  son,  B.,  A.  must  be  taken  to  haye  so  entered 
as  bailifi  for  B.,  and  the  statute  does  not  begin  to  run  against  B.,  until. 
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at  any  rate,  he  is  of  age.     Thomaa  v.  Thomas^  2  K.  &  J.  79 ;   Hohbs  y. 
Wade,  36  Oh.  D.  653. 

In  sect.  4  the  words  *'  forfeiture,"  and  ''breach  of  condition,"  include 
cases  where  the  estate  has  passed  oyer  tinder  a  conditional  limitatioD. 
Astley  V.  Es&ex,  El.  of  L.  E.,  18  Eq.  290. 

Under  sect.  6  {ante,  p.  1057),  time  oegins  to  run  against  an  administrator 
claiming  a  leasehold  of  the  intestate  A.,  from  the  date  of  A.'s  death. 
Dames  v,  Williams,  34  Ch.  D.  558. 

The  proviso  in  sect.  7  has  been  said  to  apply  only  to  express  trusts :  see 
Doe  d.  Stanway  y.  Rock,  Oar.  &  M.  549 ;   4  M.  &  Gr.  30 ;    Drummand  y. 
Sant,  supra.    It  does  not  apply  to  a  mortgagee,  who  has  been  paid  the 
mortage  debt,  but  has  not  reconyeyed  the  estate.     Sands  to  Thompson^  22 
Ch.  D.  614.     If  the  cestui  que  trust  be  merely  allowed  to  receive  the  rents, 
or  otherwise  manage  the  property,  he  is  but  a  bailiff  of  the  trustee,  and 
the  occupation  under  these  circumstances  of  any  other  person  for  more 
than  20  (now  12)  years  without  payment  of  rent  will  oar  the  trustee. 
Melling  v.  Leak,  16  0.  B.  652  ;  24  L.  J.,  0.  P.  187.     In  2>oe  d.  Bennftt  v. 
•  Turner^f  7  M.  &  W.  226,  it  was  laid  down  that  if,  after  a  determination  of 
a  tenancy  at  will,  the  tenant  continued  in  possession  as  mere  tenant  at 
sufferance,  and  not  as  tenant  at  will  under  a  new  tenancy,  the  time  would 
run  (under  sect.  7)  from  the  end  of  the  first  year  of  the  original  tenancy 
at  will ;  the  Ex.  Oh.  {infra)  declined  giving  any  opinion  on  the  point ; 
and  in  Randall  v.  Stevens,  and  Locke  v.  Matthews,  infra,  the  courts  con- 
sidered this  doctrine  questionable  in  a  Oourt  of  Error.    This  was,  how- 
ever, the  construction  followed  in  Day  v.  Day,  L.  B.,  3  P.  0.  751,  760, 
761,  where  it  was  held  that  letting  and  conveying  part  of  the  lands  in 
question,  with  the  knowledge  of,  and  without  interference  from,  the  owner 
in  fee,  did  not  necessarily  create  a  new  tenancy  at  will  so  as  to  stop  the 
statute  from  running.     See  also  Doe  d.  Ooody  v.  Carter,  9  Q.  B.  863.     See 
the  cases  discussed  ui  the  notes  to  Nepean  v.  Doe  d.  Knight,  2  Smith's 
L.  0.  9th  ed.,  pp.  759  et  seq.    A.,  in  1817,  let  B.  into  possession  of  a  farm 
as  tenant  at  wul,  and  in  1827  A.  entered  upon  the  land  without  B.'s  con- 
sent, and  cut  and  carried  away  stone  therefrom ;  it  was  held  that  this  entry 
determined  the  estate  at  will,  so  that  ejectment  might,  under  sect.  7,  m 
brought  within  21  years  from  such  entry.    Turner  v.  Doe  d.  Bennett,  9  M.  & 
W.  643,  Ex,  Oh.     In  Randall  y.  Stevens,  2  E.  &  B.  641 ;  23  L.  J.,  Q.  B.  68. 
■  a  tenancy  at  will  was  determined  within  21  years  of  its  commencement, 
by  actually  turning  the  tenant  oul  of  possession,  and  the  tenant  immedi- 
ately resumed,  and  thenceforward  continued  in  possession  without  any 
fresh  tenancy  bein^  created ;   and  it  was  held  that  the  landlord  had  a 
right  of  entry  witmn  21  years  of  this  resumption  of  occupation  by  the 
tenant,  although  after  20  years  from  the  commencement  of  the  tenancy  at 
will.    So,  where  the  defendant,  being  tenant  at  will  of  a  house  and  Isuod, 
was  served  with  a  notice  of  ejectment  by  the  landlord,  but  was  afterwards 
permitted  to  retain  the  house  and  part  of  the  land  for  his  life,  the  landlord 
taking  possession  of  the  other  part;  it  was  held  that  as  there  was  an  actual 
entry,  and  a  new  tenancy  at  will  was  created,  the  21  years  were  to  be 
reckoned  from  that  time.     Locke  v.  Matthews,  13  0.  B.,  N.  S.  753 ;   32 
L.  J.,  0.  P.  98.     In  the  above  cases,  it  was  held  that  the  acts  of  the 
plaintiffs  were  not  mere  entries  within  sect.  10.    So,  where  the  defendant 
.was  in  possession  of  a  piece  of  groimd,  only  by  having  erected  and  kept 
a  fence  round  it ;  the  j>laintiff  destroyed  the  fence  and  erected  a  notice 
board  on  the  land  offering  it  for  sale ;   it  was  held  that  the  statute  ran 
only  from  the  time  of  this  entry.     Worssam  v.  Vanderbrande,  17  W.  B. 
53,  M.  T.  1868,  0.  P.    But,  a  mere  symbolical  possession,  by  telling  the 
family  of  the  occupier  that  the  claimant  takes  possession,  and  by  carrying 
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away  a  stone  from  a  cottage,  is  a  mere  entry  under  sect.  10,  and  will  not 
reycfit  possession  in  the  p^ty  entitled.  Doe  d.  Baker  y.  CoombeSy  9  G.  B. 
714 ;  19  L.  J.,  C.  P.  306.  The  absence  of  the  head  of  the  family  at  the 
time  was  adverted  to  in  the  judgment. 

An  encroachment  made,  even  with  the  consent  of  the  landlord,  of  whom 
the  adjoining  land  is  held  on  lease,  does  not  create  a  tenancy  at  will  within 
sect.  7,  as  to  snch  encroachment,  and  the  statute  runs  only  from  the 
determination  of  the  lease.  Whitmore  v.  Humphries,  L.  R.,  7  C.  P.  1. 
So,  an  encroachment  by  a  copyhold  tenant  on  the  adjoining  waste,  at  any 
rate  where  the  lord  may  by  custom  grant  portions  thereof  as  copyhold,  is 
held  by  him  as  copyhold  only.  Att.'Gen,  v.  Tomlinfy  5  Ch.  D.  750.  As 
to  proof  of  tenancy  at  will  under  sect.  7,  see  Ley  y.  Peters  3  H.  &  N.  101 ; 
27  Jj.  J.,  Ex.  239.  Sect.  7  does  not  apply  to  tenancies  determined  before 
the  passing  of  the  Act ;  Doe  d.  Evans  y.  Page,  5  Q.  B.  767 ;  Doe  d.  Bir- 
mingham Canal  Co.  y.  Bold,  11  Q.  B.  127;  but  only  to  those  created 
subsequently,  or  in  existence  at  that  time.  Doe  d.  Dayman  y.  Moore,  9 
Q.  B.  555. 

In  sect.  8,  the  word  '*  rent"  at  the  commencement  has  the  same  mean- 
ing as  in  sect.  2  (vide  ante,  p.  1062);  but  at  the  end  of  sect.  8,  **  rent" 
means  rent-seryice.  Doe  d.  Angell  y.  Angell,  9  Q.B.  356,jjer  cur.;  Baines 
V.  Lumley,  16  W.  E.  674,  E.  T.  1868,  C.  P.  A.  let  land  to  B.  by  parol 
from  year  to  year,  reserving  rent  payable  in  May  and  November ;  the  last 
payment  of  rent  was  in  March,  184*3.  A.  died  in  December,  1846,  and  in 
October,  1866,  A.'s  heir  brought  ejectment  against  B. ;  it  was  held  that 
the  case  was  within  sect.  8  and  not  sect.  3,  and  therefore  the  statute  ran 
from  the  last  payment  of  rent,  and  not  from  A.'s  death.  S.  C.  A  reserved 
service  of  cleaning  a  church  or  ringing  a  bell  is  a  "rent"  within  sect.  8 
of  the  Act,  as  a  distress  might  be  made  for  it.  Doe  d.  Kdney  v.  Benham, 
7  Q.  B.  976.  Proof  of  payment  of  rent  to  the  plaintiff  by  A.  while  in 
occupation  within  20  (now  12)  years,  and  an  admission  by  the  defendant 
that  he  held  under  A.,  is  a  sufficient  payment  within  sect.  8.  Doe  d. 
Spencer,  El.  y.  Beckett,  4  Q.  B.  601.  A  statement  by  A.,  since  deceased, 
Twiile  in  occupation  of  property  in  "W.,  "  I  have  no  property  in  W.,  but 
what  I  hold  of  S.,  and  for  which  I  pay  100/.,"  is  evidence  of  payment  of 
rent  at  that  time,  so  as  to  bring  the  case  within  sect.  8,  and  is  not  a  mere 
acknowled^ent  of  title,  which  must  be  in  writing  under  sect.  14.  S.  C. 
The  lease  m  vniting  mentioned  in  this  section  must  be  an  instrument 
passine^  an  interest,  and  not  a  mere  written  instrument  showing  the  terms 
of  the  holding.  Doe  d.  Lansdell  v.  Ooiver,  17  Q.  B.  589;  21  L.  J.,  Q.  B. 
57.  The  action  may  be  brought  within  12  years  from  the  last  payment 
of  rent,  although  when  such  payment  was  made,  the  right  of  entry  was 
barred,  by  reason  of  non-payment  of  rent.  Bunting  v.  Sargent,  13  Ch.  D. 
330.  K. ,  who  had  acted  as  agent  and  bailiff  of  D. ,  after  D.  had  died  intes- 
tate, continued  to  receive  the  rents  of  D.'s  land,  and  paid  them  into  a  bank, 
stating  he  was  acting  on  behalf  of  the  heir-at-law,  when  foimd.  K.  did 
this  for  more  than  12  years,  and  then  claimed  the  land  as  his  own.  It  was 
hold  that  L.,  the  heir,  was  not  thereby  dispossessed,  that  he  could,  within 
a  reasonable  time  after  it  was  ascertained  he  was  the  heir,  ratify  K.'s  acts, 
}ind  he  did  so  by  bringing  an  action  for  recovery  of  the  land  from  him. 
Lyell  v.  Kennedy,  14  Ap.  Ca.  437,  D.  P. 

In  sect.  9,  the  word  **rent"  has  the  same  change  of  meaning  as  in 
•sect.  8,  vide  supra.     Doe  d.  Angell  y.  Angell,  supra;  SJiaw  v.  Keighron, 
I.  £.,  3  Eq.  574,  E.    The  receipt  of  rent  reserved  on  a  lease,  by  a  per- 
son not  entitled,  is  a  receipt  imder  sect.  9  by  a  person   **  wrongmlly 
claiming;"   Williams  v.  Pott,  L.  R.,   12  Eq.   149;  but  the  decision  in 
'  Shaw  V.  Keighron,  supra,  is  to  the  contrary.     If  the  agent  be  the  person 
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entitled,  the  receipt  wiU  make  the  Btatate  run  against  himfieLf ,  for  reoeipt 
of  rent  by  an  i^nt  is  reoeipt  by  the  principal.     WiUiama  y.  Fatt^  supra. 

By  sect.  12,  tor  the  purposes  of  the  Act,  the  possession  of  one  tenant  in 
common  ceased  to  be  that  of  the  others  from  the  commencement  of  the 
tenancy,  and  not  merely  from  the  passing  of  the  Act.  CuUey  y.  Doe  d. 
Taykrson,  11  Ad.  &  E.  1008 ;  Doe  d.  HoU  y.  Eorrock$,  1  Car.  &  K.  5^6, 
567,  Q.  B.;  and  see  Tidball  y.  James,  29  L.  J.,  Ex.  91. 

D.  mortgaged  in  fee  to  J.,  subject  to  a  proyiso  of  cesser  on  payment  at 
a  day  more  uian  20  years  before  the  statute ;  within  20  years  before  tlie 
statute,  D.  acknowledged  that  the  money  was  unpaid;  on  ejectment  by 
J.'s  heir  within  5  years  after  the  passing  of  the  Act,  tiie  jury  found  the 
money  unpaid ;  it  was  held,  that  the  action  was  not  barred  by  sect.  2 ; 
D.'s  possession  not  bein^  adyerse  at  the  passing  of  the  Act  (see  sect.  ld}» 
tihough  the  lessor  of  plamtiff  was  not  shown  to  haye  been  in  possession, 
or  to  haye  receiyed  rent  or  interest.  Doe  d.  Jonee  y.  WiUiams^  5  Ad.  &  E. 
291 ;  see  also  Doe  d.  Bwrgeas  y.  Thompson,  Id.  532.  In  oonseauence  of 
some  doubts  intimated  in  Doe  d.  Jones  y.  Williams^  supra,  it  has  been 
since  declared  by  littledale's  Act  (7  Will.  4  &  1  Vict.  c.  26),  amended  by 
E.  P.  L.  Act,  1874,  s.  9,  vide  ante,  p.  1054,  that  persons  entitled  to  or 
claiming  under  any  mortgage,  may  make  an  entiy  or  bring  an  action  to 
recoyer  the  land  at  any  tune  within  twelve  (formerly  20)  years  next  after 
the  last  payment  of  any  part  of  the  principal  or  interest  secured,  though 
more  than  12  years  (formerly  20)  may  haye  elapsed  since  the  right  of 
entry  and  action  first  accrued.  This  Act  enables  a  mortgagee  to  recover 
where  the  mortgagor  would  himself  be  barred  by  the  statute,  provided 
that  he  was  not  barred  at  the  time  of  making  the  mortgage.  Doe  d. 
Palmer  y.  Eyre,  17  Q.  B.  366 ;  20  L.  J.,  Q.  B.  431.  Thus,  when  a  tenant 
was  let  into  possession  within  20  (now  12)  years  before  a  mortgage,  and 
paid  no  rent  for  25  years  after  the  mortgage,  but  the  mortgagor  had  paid 
interest  within  20  (now  12)  years,  the  mortgagee  was  not  barred.  S.  O. ; 
Fwd  y.  Ager,  2  H.  &  0.  279;  32  L.  J.,  Ex.  269.  And  a  mortgagee  may 
by  sale,  ei&er  under  a  power  or  by  direction  of  the  mortgagor,  conyey  aB 
the  rights  which  he  possesses  to  a  purchaser,  who  will  then  be  a  person 
daiming  under  a  mortgage,  and  entitled  to  the  same  time  for  bnngiiig 
actions  as  the  mortgagee  was  entitled  to  at  the  time  of  the  sale.  Doe  d. 
Baddeley  y.  Massey,  17  Q.  B.  373 ;  20  L.  J.,  Q,  B.  434;  Ford  y.  Ager, 
supra.  A  foreclosure  action  is  an  action  to  recover  the  land,  within  these 
statutes.  Heath  v.  Fugh,  6  Q.  B.  D.  345,  C.  A. ;  7  Ap.  Ca.  235.  A  mort- 
gagee may  bring  an  action,  to  recover  possession  of  the  mortgaged  land, 
wiOiin  12  years  after  an  order  of  foreclosure,  although  more  than  12  years 
have  elapsed  since  the  date  of  the  mortgage,  or  since  the  last  payment  of 
principal,  or  interest.  S.  C.  As  to  acknowledgment  under  this  Act  by 
payment,  see  Harlock  v.  Ashherry,  19  Ch.  D.  539,  C.  A.,  and  Chinnery  v. 
Evans,  11  H.  L.  0.  115,  cited  ante,  p.  688,  and  Lewin  v.  Wilson,  11  Ap. 
Ca.  639,  P.  0. 

The  effect  of  a  writing  as  an  acknowledgment  under  sect.  14,  is  for  the 

I'udge  and  not  for  the  jury.  Doe  d.  Curtxm  v.  Edmonds,  6  M.  &  W.  295. 
jettors  containing  an  admission  of  rent  due,  written  to  the  plaintifTs 
solicitor,  are  a  sufficient  acknowledgment.  Fursdon  v.  Clogg,  10  M.  &  W. 
572.   By  indenture,  dated  the  27th  of  October,  1827,  between  Uie  defendant 


E 


repayment  of  that  sum,  and  interest,  on  the  27th  of  April,  1828,  to  snr- 
render  the  premises  to  the  defendant,  and  the  defendant  covenanted  to  pay 
the  3002.  and  interest  at  the  time  appointed  for  payment ;  there  was  also 
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a^  BtipTilation  that,  in  default  in  payment  the  plaintiff  might  take  poBsee- 
SLon  of  the  premiflee.  The  deed  -was,  in  fa(%,  executed  on  the  2drd  of 
August,  1834.  No  principal,  interest,  or  rent  had  ever  been  paid  by  the 
defendant.  In  February,  1854,  the  plaintiff  brought  ejectment.  Held, 
that  the  deed  was  sufficient  acknowledgment  within  sect.  14  of  the  plaintifTs 
title  at  the  time  of  the  execution  of  me  deed,  and  consequently  the  right 
of  entry  was  not  barred.  Jaune  y.  Hughes,  10  Exch.  430;  24  L.  J.,  £z. 
115.  An  answer  to  a  bill  in  chancery,  nled  by  the  plaintiff  in  ejectment, 
by  a  person,  through  whom  the  defendant  daims,  aomitting  that  he  holds 
under  the  plaintiff,  is  an  acknowledgment  within  sect.  14.  Goode  y.  Job, 
1  E.  &  E.  6;  28  L.  J.,  Q.  B.  1.  The  signature  must  be  that  of  the  party 
in  possession  or  receipt  of  rents,  and  not  that  of  an  agent.  Ley  y.  Feter,  3 
H.  &  N.  101 ;  27  L.  J.,  Ex.  239. 

"Where  the  person  to  whom  the  right  of  entry  accrued  was  under  dis- 
ability, and  before  the  remoyal  of  that  disability  falls  under  another 
disability,  sect.  16  preseryed  the  right  to  bring  an  action  till  ten  (now  six) 
yeers  after  the  remoyal  of  the  latto:  disability.  Borrows  y.  Ellisony  L.  B., 
6  Ex.  128.  No  extension  of  time  to  mortgagors  under  disabilities  is  giyen 
by  sect.  16 ;  Kintman  y.  Rouse,  17  Ch.  D.  104 ;  or  the  B.  P.  L.  Act,  1874, 
8.  3 ;  Forster  y.  Patterson,  Id,  132. 

As  under  21  Jac.  1,  c.  16  {Doe  d.  Duroure  y.  Jones,  4  T.  B.  300,  S\0), 
when  the  statute  has  once  b^gun  to  run,  no  subsequent  disability  will 
preyent  its  continuing  to  run.  Ooodall  y.  SlcerraU,  infra,  A  feme  sole, 
seised  in  fee,  married,  and  she  and  her  husband  quitted  possession  of 
the  land;  both  died  at  times  not  shown  to  be  withm  40  years  from  the 
ceasing  to  occupy ;  the  wife's  heir  brought  ejectment  yrithin  20  years  of 
tiie  husband's  death  and  withki  5  years  of  the  passing  of  the  statute, 
but  more  than  40  years  after  she  and  her  husband  had  left  the  land; 
it  was  held,  that  the  heir  was  bured  by  sect.  17,  though  it  did  not  appear 
how  the  defendant  came  into  possession,  or  that  the  wife  had  leyied  any 
fine.    Doe  d.  Corbyn  y.  Bramston,  3  Ad.  &  E.  63. 

The  3  &  4  Will.  4,  c.  27,  came  into  operation  in  a  colony  in  1837.  In 
1830  A.  died  seised  of  land  in  the  colony;  B.,  his  heir,  was  then  beyond 
eeas,  and  so  died  in  1835 ;  C,  tiie  heir  of  A.  and  B.,  was  also  beyond  seas 
in  1830,  and  did  not  come  to  the  colony  till  1856,  when  he  brought  eject- 
ment:  it  was  held,  that  the  operation  of  sects.  2,  16,  and  18  was  retro- 
spectiye,  and  that  C.  was  bured.  Devtne  y.  Holloway,  14  Moo.  P.  G. 
2lH). 

A  testator  deyised  lands  to  A.,  and  in  case  A.  either  married  or  took  up 
with  a  Boman  Catholic;  or  in  case  he  died  without  heir,  then  oyer  to  B. 
After  the  testator's  death,  A.  took  up  with  a  Boman  Catholic  and  died 
without  heir,  haying  deyised  tiie  lands  to  C.  A  few  months  after  the 
second  eyent,  but  more  than  20  years  after  the  first,  B.  brought  ejectment 
a^inst  C. :  it  was  held  that  sect.  20  depriyed  B.  of  the  benefit  of  the  new 
Tight  of  entry  which  accrued  on  the  happening  of  the  second  eycnt,  and 
that  A.'s  inchoate  title  to  the  lands  under  the  statute,  he  haying  died 
-within  20  years  of  the  first  eyent,  passed  under  his  will  to  C.  Clarke  y. 
CZarAw,  I.  k,  2  C.  L.  395. 

Whereyer  the  tenant  in  tail  is  barred  by  the  statute,  the  issue  in  tail  is 
also  barred  under  sect.  21;  Austin  y.  Llewellyn,  9  Exch.  276 ;  23  L.  J., 
Ex.  11 ;  but  the  tenant  himself  was  barred  by  sect.  2,  vide  ante,  p.  1062. 
Sects.  21  and  22  indude  time  elapsed  before  the  statute  passed,  and  since 
the  right  accrued;  and  where  the  statute  has  once  begun  to  run,  no  dis- 
ability in  any  remainderman  will  preyent  its  continuing  to  run ;  Goodall 
T.  SkerraU,  3  Drew.  216;  24  L.  J.,  Ch.  323;  but,  as  it  does  not  run 


1068  Action  for  Becovery  of  LanoL 

against  any  but  those  entitled  to  the  possession,  if  a  tenant  in  tail  malie 
a  feoffment  in  fee  or  other  conveyance  which  prevents  his  own  entry,  bat 
does  not  bar  the  estate  tail  or  remainders,  tne  right  of  entry  will  first 
accrue,  and  therefore  the  statute  will  first  bc^iin  to  run,  on  his  death. 
BimingUm  v.  Cannon,  12  C.  B.  18;  22  L.  J.,  C.  P.  153,  Ex.  Ch.; 
Morgan  v.  Morgan,  L.  B.,  10  £q.  99 ;  and  see  Goodall  v.  Skerratt,  sitpra. 
Sect.  23  applied  only  to  cases  where  the  tenant  in  tail  has  made  a  convey- 
ance effectual  to  uax  his  issue.  Morgan  v.  Morgan,  supra,  following^ 
Penny  v.  Allen,  7  D.  M.  &  G.  409 ;  Mi/ea  v.  Capel,  L.  B.,  20  Eq.  692. 

Sect.  2d  is  **  confined  to  express  trusts,  i.e.  tnists  expressly  dedaied  by 
a  deed,  or  a  wiU,  or  other  w^tten  instnlment;  it  doe^  not  mean  a  tnJt 
that  is  made  out  by  the  circumstances."  Pdre  v.  Fetre,  1  Drew.  371, 
393,  per  Kindersley,  V.-C.  See  Sand$  to  Thompson,  22  Ch.  D.  614,  and 
Banner  v.  Berridge,  18  Ch.  D.  254.  Where  there  is  a  devise  of  a  house 
and  land  to  executors  on  trusts,  with  trusts  declared  of  the  house  only, 
the  land  is  held  by  them  for  the  heir-at-law  on  an  express  trust  wiUun 
sect.  25.  Patrick  v.  Simpson,  24  Q.  B.  D.  128.  So  a  devise  of  land  upon 
trust  for  sale  and  conversion,  was,  as  regards  land  remaining  unsold, 
within  sect.  25.  Mutlow  v.  Bigg,  L.  B.,  18  Eq.  246.  Now,  however,  see 
the  effect  of  the  B.  P.  L.  Act,  1874,  s.  10,  ante,  p.  685.  A  security  in 
the  form  of  a  trust  for  sale,  is  a  mortgage  within  sect.  28,  and  does  not 
fall  within  sect.  25.  Locking  v.  Parker,  L.  B.,  8  Ch.  30;  Johnson  v. 
Mounsey,  11  Ch.  D.  284,  C.  A. 

To  fall  within  sect.  26,  it  is  not  enough  **  to  prove  a  concealed  fraud, 
the  person  bringing  the  suit  must  show  that  he,  or  some  person  through 
whom  he  claims,  has  been  by  such  fraud  deprived  of  the  land  which  he 
seeks  to  recover,  and  that  the  fraud  could  not  with  reasonable  diligence 
have  been  known  or  discovered  more  than  the  statutory  period  before  the 
action  was  brought."  Lavrrance  v.  Norreys,  15  Ap.  Ca.  210,  214.  With 
reference  to  what  amotmts  to  reasonable  diligence  within  sect.  26,  see 
Chetham  v.  Eoare,  L.  B.,  9  Eq.  571.  The  term  bond  fide  purchaser  in 
the  proviso  of  that  section  means  a  person  who  is  really  a  purchaser,  as 
distmguished  from  merely  a  donee  taking  a  gift  under  the  form  of  a  pur^ 
chase.  Vane  v.  Vane,  L.  B.,  8  Ch.  383.  The  knowledge  of  the  agent  of 
the  purchaser  is  the  knowledge  of  the  purchaser  wiuiin  that  proviso. 
S.  C,  Id, 

Sect.  28  barred  the  mortgagor's  right  to  redeem  so  much  of  the  land 
mortgaged,  as  was  in  the  possession  of  the  mortgagee  for  20  (now  12) 
years,  although  the  mortgagor  was  in  possession  of  other  part  thei^eof. 
Kinsman  v.  Rouse,  17  Ch.  D.  104.  An  acknowledgment  by  the  mort- 
gagee, to  a  third  person,  not  the  agent  of  the  mortgagor,  is  not  sufficient 
under  sect.  28.  jSatchelor  v.  Middleton,  6  Hare,  75,  83.  Hence,  after  ^bo 
mortgagor  has  become  bankrupt,  an  acknowledgment  to  him  by  the 
mortgagee  is  inoperative,  even  although  the  bankruptcy  was  subsequently 
annulled.  Markivick  v.  Hardingham,  15  Ch.  D.  339,  C.  A.  An  acknow- 
ledgment given  by  one  of  two  mortgagees,  whom  the  deed  shows  to  have 
advanced  the  mortgage  money  on  a  joint  account,  is  ineffectual  for  any 
purpose  under  sect.  28.  Richardson  v.  Younge,  L.  B.,  6  Ch.  478.  The 
Act  gives  no  extension  of  time  to  mortgagors  who  are  under  disabilitieB, 
vide  aiUe,  p.  1067. 

Where  land  annexed  to  a  deanery  has  become  vested  in  the  Ecclesias- 
tical Commissioners  by  3  &  4  Vict.  c.  113,  s.  50,  then,  until  they  have 
obtained  possession,  they  have  the  same  period  for  entry  that  the  dean 
would  have  had  under  sect.  29  [ante,  p.  1060),  and  their  right  of  entrr  is 
not  barred  by  sect.  2.    Ecclesiastical  Commissioners  v.  Rowt^  5  Ap.  C^ 
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736,  D.  P.  £lecu«,  after  they  have  obtained  possession,  S.  C,  Id,  745, 
753,  ptr  Ld.  Selbome,  C,  and  Ld.  Watson.  See  also  Iruh  Land  CommU- 
sion  V.  Grant,  10  Ap.  Ga.  14,  D.  P. 

See  further,  on  the  construction  of  these  statutes,  notes  to  Nepean  y. 
Doe  d.  KnigJU  and  Taylor  v.  Horde,  2  Smith's  L.  C,  and  Chit.  Stat,  3rd 
«d.,  voL  iii.  pp.  25  e<  «ej, ;  4th  ed.,  vol.  iy,  pp.  107  et  aeq. 

SUUtUes  of  Limitation  in  ease  of  registered  title,"]  With  respect  to  land 
with  a  registered  title  (as  to  which  vide  aide,  p.  994),  the  38  &  39  Yict. 
c.  87,  s.  21,  provides  that,  ''A  title  to  any  land  adverse  to  or  in  derogation 
of  the  title  of  the  registered  proprietor  shall  not  be  acquired  by  any 
le]ig:th  of  possession,  but  this  section  shall  not  prejudice,  as  against  any 
person  registered  as  first  proprietor  of  land  with  a  possessory  title  only, 
any  adverse  claim  in  respect  of  length  of  possession  of  any  other  person 
who  was  in  possession  of  such  land  at  the  time  when  the  registration  of 
each  first  proprietor  took  place." 

Statutes  of  Limitation  against  the  Crown  and  Duke  of  Cornwall.']  The 
above  Acts  do  not  affect  the  Crown ;  but  by  the  Nullum  TempujB  Act 
(9  Geo.  3,  c.  16),  the  right  of  the  Crown  is  in  general  barred  after  a  lapse 
^  of  sixty  years.  This  Act  has  been  amended  by  24  &  25  Yict.  c.  62,  and 
its  provisions  have  been  extended  to  the  Duchy  of  Cornwall,  by  that  Act 
and  23  &  24  Yict.  c.  53.  See  also,  as  to  the  duchy,  7  &  8  Yict.  c.  105, 
s.  71  et  seq. 


ACTION  OF  EEPLEYIN. 

Beplevin  lies  for  goods  unlawfully  taken,  as  on  an  allegation  that  they 
l)elonged  to  and  had  been  stolen  from  the  person  teilang  them;  the 
Temedy  is  not  confined  to  ^oods  taken  by  way  of  distress.  Mdlor  v. 
Leather y  1  B.  &  B.  619 ;  22  £.  J.,  M.  C.  76.  It  lies  for  ^ods  improperly 
taken  for  a  poor  rate,  made  on  a  person  not  in  occupation,  even  though 
an  appeal  against  the  rate  had  been  disallowed  by  the  court  of  quarter 
sessions.  Rhymney  By,  Co.  v.  PHce,  16  L.  T.,  N.  S.  394,  E.  T.  1867, 
B.  0. ;  Milward  v.  Caffin,  2  W.  Bl.  1330.  See  also  Pedley  v.  Dame,  10 
C  B.,  N.  S.  492;  30  L.  J.,  C.  P.  374,  cited  j>orf.  Part  III.  euh  tit.  Actions 
iigainst  justices.  So  it  lies  whenever  any  subject-matter,  included  in  an 
ontire  rate,  is  not  rateable.  S.  C. ;  L.  A  N.  W.  By.  Co.  v.  Buckmaster, 
Xi.  S.,  10  Q.  B.  70 ;  in  this  case.  Id.  444,  the  Ex.  Ch.  were  equally 
divided.  Where,  however,  the  rate  is  made  on  a  person  liable  to  be 
rated,  and  it  is  good  on  the  face  of  it,  replevin  will  not  lie,  but  an  appeal 
is  the  proper  remedy.  Marshall  v.  Pitman,  9  Bing.  595.  See  also  Man- 
chester Overseers  v.  Headlam,  21  Q.  B.  D.  96. 

Many  of  the  cases  and  authorities  on  the  issues  raised  in  replevin  and 
the  evidence  thereon  will  be  foimd  suh  tit.  Action  for  illegcd  distress,  ante, 
pp.  899  et  seq» 

In  some  cases  of  distress  the  defendant  is  allowed  bv  statute  to  plead 
not  guilty,  or,  in  a  general  form,  that  the  matter  complained  of  was  done 
under  the  authority  of  an  Act  of  Parliament,  and  to  give  the  special 
xoatter  in  evidence  under  such  general  defence ;  as  by  43  Eliz.  c.  2,  s.  18 
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(s.  19,  in  Buff.))  ^  ^'^  <^^^^  ^^  Vf^^  rates,  and  by  23  Hen.  8,  c.  5,  s.  11,  ma 
to  sewers  rates.     1  Wms.  Sauna.  347  c,  {d). 

The  right  to  begin  at  the  trial  in  repleyin  is  the  same  as  in  oiJier  per- 
sonal actions  (arUe,  pp.  278  et  9eq,),  although  both  parties  are  actors. 
Curtis  T.  WkeeUr,  M.  &  M.  493. 

The  old  terms  "  avowry"  and  **  cognizanoe  "  have  been  for  brevity  re- 
tained below,  as  names  for  defences  justifying  seizure  by  the  defendant; 
the  former  in  his  own  right,  and  the  latter  under  the  authoiity  of 
another. 

There  were  certain  technical  rules  which  formerly  applied  to  this  actianf 
which  are  briefly  stated  below ;  it  is,  however,  uncertain  whether  tliey 
apply  to  the  new  practice ;  and  at  any  rate  the  power  of  amendment  wDl 
probably  render  them  of  little  importance.  The  place  in  which  goods 
were  alleged  in  the  declaration  to  have  been  taken  was  material.  WesUm 
V.  Carter y  1  Sid.  9 ;  1  Wms.  Saund.  347  (!].  But  it  was  sufficient  ixxt  the 
plaintiff,  on  the  plea  of  non  cepit,  to  show  tnat  the  defendant  had  the  goods 
in  his  ^ssession  in  the  place  alleged ;  for  the  wrongful  taking  is  con- 
tinued m  every  place  in  which  he  afterwards  detained  them.  Walton  v. 
Kersop,  2  Wils.  354.  If  in  fact  the  defendant  neither  took  the  cattle  in 
the  place  named,  nor  had  them  there  afterwards,  the  plaintiff  must  have 
failed ;  but  the  defendant  was  not  entitled  to  a  retiun,  or  to  damages 
under  21  Hen.  8,  c.  19,  unless  he  pleaded  cepit  in  alio  loco,  and  added  an 
avowry  by  way  of  suggestion ;  1  Wms.  Saund.  347  (1) ;  and  the  avowry, 
so  added,  was  not  traversable.    Id. 

Property  in  defendant  or  a  stranger,']  The  defendant  may  set  up  the 
right  of  a  third  person,  or  of  himself  to  the  property  in  the  goods ;  for  he 
has  a  ri^ht  of  possession  against  all  but  the  right  owner  at  the  time  of 
replevym^.  Bro.  Beplevin,  pi.  31 ;  Butcher  v.  Porter,  1  Salk.  94.  And 
the  plaintiff  on  this  issue  may  prove  property  in  part  of  the  goods ;  Com. 
Dig.  Pleader  (3  K.  12) ;  in  which  case  me  issue  will  be  divisible.  The 
defendant  who  has  a  verdict  on  this  defence,  will  have  a  return  without 
other  avowry  or  cognizance.  Butcher  v.  Porter,  supra;  Salkill  v.  ShdUm^ 
2  BoUe,  64. 

Avowry  for  rent,"]  When  the  distress  is  for  rent,  it  is  enacted  by  17 
Oar.  2,  c.  7,  s.  2,  that,  in  case  the  plaintiff  should  be  nonsuited  after 
cognizance  or  avowrv  made  and  issue  joined,  or  if  the  verdict  shall  be 
given  against  him,  tnen  the  jurors,  impanelled  or  returned  to  in(^uire  of 
such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire  concerning  the 
sum  of  the  arrears,  and  the  value  of  the  goods  or  cattle  distrained ;  and 
thereupon  the  avowant,  or  he  that  makes  cognizanoe,  shall  have  judg- 
ment for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cattle  dis- 
trained amount  unto,  &c.  The  avowant,  therefore,  must  be  prepared 
to  prove  botii  the  amoimt  of  the  rent  in  arrear  and  the  value  of  the  goods 
or  cattle  taken ;  and  the  omission  of  this  inquiry  cannot  be  supplied  by  a 
writ  of  inquiry ;  Sheape  y.Culpeper,  1  Lev.  255 ;  1  Wms.  Saimd.  195  c,  (3) ; 
though  the  defendant  may  still  have  the  common  law  judgment  for  a 
return.  Bees  v.  Morgan,  3  T.  B.  349.  In  all  cases,  except  avowries  for 
rent,  the  omission  may  be  supplied  by  writ  of  inquiry.  1  Wms.  Saund. 
195  c,  (3). 

The  stats.  32  Hen.  8,  c.  37,  s.  1,  and  3  &  4  Will.  4,  c.  42,  s.  37,  &a&Ue 
the  executors,  Ac,  of  a  deceased  landlord  to  distrain  for  arrears  of  rent 
due  to  their  testator  in  his  lifetime  in  the  same  way  as  he  might  have 
done ;  and  the  stat.  32  Hen.  8,  c.  37,  s.  4,  enables  tenant  pur  autre  vie,  or 
his  executors  or  administrators,  to  distrain  for  arrears  of  rent  reserved  on 
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underleases  granted  by  him,  notwithstanding  the  detemunation,  after  the 
rent  became  dne,  of  the  partioular  estate  by  death  of  the  person  on  whose 
life  it  depended.  The  statute  gives  the  ri^t  of  distress  to  the  executors 
at  administrators  of  a  deceased  tenant  for  life.'  Co.  Litt.  162,  a,  b.  See 
further  2  Wms.  Ezors.,  8th  ed.,  pp.  930  et  sea. 

Since  the  11  Qeo.  2,  c.  19,  s.  22,  which  enables  an  avowry  or  cognizance 
to  be  made  in  general  terms,  under  an  avowry  for  rent,  the  defendant 
may  recover  for  so  much  as  he  proves  due  without  regud  to  the  amotmt 
tliat  he  avowed  for ;  Harrison  v.  Bambv^  6  T.  B.  248 ;  Forty  v.  Imber^  6 
ESast,  434 ;  but  the  rent  recovered  must  be  parcel  of  tiiat  avowed  for,  and 
the  defendant  cannot  under  an  avowry  for  double  rent  for  holding  over 
recover  the  single  rent ;  Johnstone  v.  Hudlestonej  4  B.  &  G.  938 ;  and  in 
Roskruge  v.  Caddys  7  Exch.  840;  22  L.  J.,  Ex.  16,  it  seems  to  have  been 
held  that  under  an  avowry  for  rent  due  for  a  specific  year,  none  of  which 
-was  due,  the  defendant  was  not  entitled  to  recover  for  part  of  the  rent  for 
theprevious  year. 

Where  a  separate  rent  is  due  on  closes  A.  and  B.  from  the  same  tenant 
to  one  landlord,  and  he  takes  one  joint  distress  over  both  closes,  he  will 
he  entitled  to  succeed  on  separate  avowries  for  the  rent  due  on  each. 
PhiUips  V.  Whitsed,  2  E.  &  E.  804 ;  29  L.  J.,  Q.  B.  164.  An  assignee  of 
the  reversion  may  distrain  without  previously  giving  notice  to  the  tenant 
of  the  assignment.    MaUory's  case,  5  Bep.  113  b. 

By  3  &  4  WiQ.  4,  c.  ^7,  s.  42,  ante,  p.  685,  no  more  than  six  years' 
arrears  of  rent  or  interest  in  respect  of  any  sum  charged  on  or  payable 
out  of  any  land  or  rent,  shall  be  recoverable  by  dis&ess,  whether  the 
demise,  &c.,  be  by  deed  or  parol.     Vide  ante,  p.  687. 

As  to  distress  where  the  tenant  is  bankrupt,  or  is  a  company  in  liqui- 
dation, vide  ante,  pp.  906,  907. 

Avowry  for  distress  after  the  end  of  lease,  and  on  goods  fraudulently 
removed.]  A  distress  after  the  end  of  the  lease  under  8  Anne,  c.  18  (c.  14, 
Buff.),  or  on  goods  fraudulently  removed,  under  11  G^.  2,  c.  19,  must 
he  specially  pleaded,  and  cannot  be  shown  under  the  general  form  of 
avowry.  2  Wms.  Saund.  284  c,  (2) ;  Williams  v.  Stiven,  9  Q.  B.  14 ; 
Williams  v.  RoherU,  7  Exch.  618;  22  L.  J.,  Ex.  61. 

B^  the  8  Anne,  c.  18  (c.  14,  Buff.),  ss.  6,  7,  a  landlord  may  distrain 
within  six  months  after  the  determination  of  the  tenancv,  provided  his 
reversion  remain,  and  it  be  during  the  possession  of  the  tenant  from 
whom  the  rent  became  due.  This  Act  seems  not  to  apply  where  the  lease 
is  determined  by  disclaimer  or  forfeiture.  Doe  d.  David  v.  Williams,  7 
C.  &  P.  322 ;  Orimwood  v.  Moss,  L.  B.,  7  0.  P.  360,  365 ;  see,  however, 
Zouchd.  WardY.  Willingale,  1  H.  Bl.  312;  ^r  Wilson,  J.,  contra.  The 
power  of  distress  given  by  this  Act  is  extended  by  3  &  4  Will.  4,  c.  42, 
s.  38,  to  the  executors  of  a  deceased  landlord,  for  arrears  of  rent  due  to 
him  in  his  lifetime.  Where  the  tenant  died  during  the  term,  and  his 
executor  entered  and  occupied  until  after  the  expiration  of  the  term,  it 
was  held  that  the  landlord  might  distrain  for  the  rent  of  the  whole  term ; 
Braithujaite  v.  Cooksey,  1  H.  Bl.  465 ;  but,  where  the  deceased  was  tenant 
at  will,  and  his  widow  (who  afterwards  became  administratrix)  remained 
in  possession,  it  was  held  that  the  landlord  could  not  distrain  for  rent  due 
before  the  death,  because  the  tenancy  was  determined  and  there  was  no 
term  or  interest  which  passed  te  the  administratrix ;  Turner  v.  Barnes,  2 
B.  &  S.  435 ;  31  L.  J.,  Q.  B.  170 ;  nor,  could  he  have  distrained  if  she 
had  been  administratnx  at  the  time  of  the  distress.  S.  C.  The  holding 
over  need  not  be  tortious ;  and  where  the  landlord  permits  the  tenant  to 
hold  over  part  of  the  premises,  he  may  distrain  on  that  part  for  the  arrears 
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of  rent  due  over  the  whole.  NtUtall  v.  Staunton,  4  B.  &  C.  51.  There 
must  be  possessioii  by  the  same  tenant,  and  if  a  fresh  tenant  has  come  in, 
and  the  did  tenant  has  left  some  pigs  behind,  they  cannot  be  distrained 
under  the  statute.  TayUrson  y.  Peters,  7  Ad.  &  £.  110.  As  to  following 
goods,  after  the  expiration  of  the  lease,  they  haying  been  fraudulently 
removed,  see  Gray  v.  Stait,  infra. 

The  stat.  11  Geo.  2,  c.  19,  ss.  1,  2,  allows  a  landlord  within  30  days  to 
follow  and  distrain  goods  if  the  tenant  fraudulently  or  clandestinely  re- 
move them  to  prevent  a  distress,  unless  they  have  been  previously  sold  to 
a  bond  fide  purchaser  for  value.  By  sect.  7,  the  landlora  is  empowered  in 
the  daytime  to  break  into  the  house,  bam,  &c.,  where  the  goods  are.  and 
seize  mem,  and  deal  with  the  goods  as  an  ordinary  distress  for  rent  ;  the 
section  requires  the  presence  of  a  constable,  and  if  the  ^oods  are  secured 
in  a  dwelling-house,  that  oath  be  made  before  a  justice  of  reasonable 
ground  to  beueve  that  the  goods  are  concealed  in  the  house.  This  enact- 
ment is  not  affected  by  stat.  35  &  36  Vict.  c.  92,  s.  13,  cited  arUe^  p.  896. 
The  avowry  need  not  negative  a  bond  fide  sale  under  sect.  2 ;  that  is  matter 


Smith,  1  M.  &  Bob.  284.  The  rent  must  have  been  due  at  the  time  of 
removal.  Band  v.  Vaughan,  1  N.  0.  767.  But  if  due,  it  need  not  be  in 
arrear ;  and  where  a  tenant  on  the  morning  of  a  quarter-day,  fraudulently 
removed  his  goods,  with  intent  to  avoid  a  distress  for  the  rent  which 
became  due  on  that  day ;  and  the  landlord  the  next  day  followed  and 
seized  the  goods  as  a  distress,  it  was  held  that  the  seizure  was  justified 
under  the  statute.  Dibbk  v.  Boivater,  2  £.  &  B.  564 ;  22  L.  J.,  Q.  B.  396. 
In  that  case  the  majority  of  the  court  distinguished  Band  v.  Vaughan, 
supra  ;  but  Crompton,  J.,  dissented  on  the  ground  that  the  cases  were  not 
distinguishable.  The  words  of  the  statute  are  '*  fraudulently  or  dander 
tinely  ;  the  removal  therefore  need  not  be  secret  if  it  be  fraudulent ;  and 
if  the  effect  of  the  removal  is  to  leave  no  sufficient  distress  on  the  premises, 
so  that  the  landlord  has  only  his  barren  remedy  by  action,  it  would  seem 
that  the  removal  is  within  the  Act.  Opperman  v.  Smith,  4  D.  &  By.  33 ; 
Parry  v.  Duncan,  7  Bing.  243 ;  M.  &  M.  533.  But,  fraud  is  a  question 
for  the  jury ;  and  even  where  the  tenant  admits  that  he  removed  to  avoid 
a  distress,  it  is  a  question  for  the  jury  whether  there  was  fraud ;  John  v. 
Jenkins,  1  Cr.  &  M.  227  ;  but  the  facts  of  that  case  were  very  peculiar ; 
there  being  a  bond  fide  question  between  the  parties  whether  there  was  any 
tenancy  existing  between  them,  and  if  so,  on  what  terms.  The  landloia 
can  only  seize  the  goods  of  the  tenant  himself,  and  not  those  of  a  stranger  or 
a  lodger ;  Thornton  v.  Adams,  5  M.  &  S.  38 ;  Postmun  v.  HarrtU,  6  C.  & 
P.  225  ;  even  although  the  tenant  has  an  equity  of  redemption  in  them. 
TonHinson  v.  Consolidaied  Credit,  &c,,  Corp,,  24  Q.  B.  D.  135,  C.  A.  Whare 
a  tenant  became  bankrupt,  and  the  assignees  for  two  diays  after  their 
appointment  allowed  three  cows,  which  had  belonged  to  the  bankrupt^  to 
remain  and  be  milked  on  the  premises,  and  then  removed  them ;  it  was 
held  that  the  landlord  might  follow  and  distrain  the  cows  for  rent  doe 
before  the  bankruptcy.  Welch  v.  Myers,  4  Gamp.  368.  The  earlier  enact- 
ment, 8  Anne,  c.  18  (c.  14,  Buff.),  ss.  1, 2  (repealed  by  the  Stat.  Law  Bev. 
Act,  1867),  was  similar  in  effect  to  11  Geo.  2,  c.  19,  ss.  1,  2,  mipra,  but 
limited  the  time  for  following  the  goods  removed,  to  five  days. 

Goods  fraudulently  removed,  cannot  be  followed  after  the  expiration  of 
the  demise,  where  the  conditions  required  by  8  Anne,  c.  18,  ss.  6,  7,  aaie; 
p.  1071,  do  not  exist.    Gray  y.  Stait,  11  Q.  B.  D.  668,  C.  A. 
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Tenancy  o/pladnUff*']    If  to  an  avowry  for  rent  in  arrear  the  plaintUf 
reply  denying  the  tenancy,  the  defendant  must  proye  it,  as  stated  in  his 
ayowry.    He  must  proye  a  demi$e  at  a  fixed  rent ;  and  therefore  if,  before 
the  J.  Acts,  he  showed  what  was  merely  an  agreement  for  a  lease,  or  a  lease 
void  at  law  under  8  &  9  Yict.  c.  106,  s.  3,  it  was  insufficient.    DunJc  y. 
Hunter,  5  B.  &  A.  322;  Hegan  y.  Johnson,  2  Taunt.  148;  2  Smith's  L.  0., 
9th  ed.,  120,  121.     It  is  now,  however,  sufficient  to  show  an  agree- 
ment for  a  lease,  specific  performance  of  which  would  be  decreed  against 
the  tenant.     Crump  v.  Temple,  7  Times  L.  E.  120,  Nov.  29th,  1890,  cor, 
Charles,  J.      See    further    WaUh  v.  Lonsdale,  21   Ch.   D.  9,   C.  A.; 
L&ivther  v.  Heaver,  41  Ch.  D.  248,  264,  0.  A.,  cited  ante,  p.  1007,  and  2 
Smith's  L.  C,  9th  ed.,  113  et  seq,;  Sioainy,  -A-yree,  avtte,  p.  1022.    But 
any  other  agreement  for  a  lease  would  be  insufficient.    S.  C.    A  tenant 
holding  over  after  notice  to  quit  given  by  the  landlord,  but  not  paying 
rent,  is  not  liable  to  a  distress,  in  respect  of  the  subsequent  occupation, 
for  no  new  tenancy  is  created.    Jenner  v.  CUegg,  1  M.  &  Bob.  213.    The 
rent,  if  definitely  fixed,  may  be  fluctuating  in  its  amoimt.    Ex  pte, 
Vaieey,  21  Ch.  D.  442,  C.  A. 

But,  thoup;h  the  plaintiff  enters  upon  the  land  under  an  agreement  for  a 
lease,  in  which  the  amount  of  the  rent  is.  not  stated,  yet  if  ne  occupy  and 
pay  yearly  rent,  he  becomes  tenant  from  year  to  year  at  that  rent,  and  is 
liable  to  a  distress,  and  an  avowry,  stating  the  terms  of  the  tenancy  accord- 
ingly, will  be  sufficient.  Knight  v.  Benett,  3  Bing.  361.  So  if,  entering 
tinder  an  agreement,  the  rent  being  named,  he  acknowledge  a  specific  sum 
as  half  a  year's  rent  to  be  due,  all£ough  he  has  paid  none.  Cox  v.  Bent, 
5  Bing.  185.  But,  unless  a  person,  entering  under  an  agreement  for  a 
lease,  pays  the  rent,  or  promises  to  pay  a  rent  certain,  or  to  settle  a  rent 
certain  in  account,  no  demise  at  a  rent  certain  can  be  implied  as  to  entitle 
the  landlord  to  distrain.  Begnart  v.  Porter,  7  Bing.  451.  But,  if  the 
amount  of  rent  be  named  and  there  be  a  clause  in  the  agreement,  that 
until  the  lease  be  prepared  he  shall  hold  on  the  stipulated  terms,  on  entry 
he  becomes  tenant  at  will  on  these  terms,  and  is  hable  to  be  distrained  on 
when  rent  becomes  due.  Anderson  v.  Midland  By,  Co.,  3  E.  &  E.  614 ; 
30  L.  J.,  Q.  B.  94.  Where  a  person  enters  under  a  lease  for  a  period 
exceeding  three  years,  void  under  the  8  &  9  Yict.  c.  106,  s.  3,  as  not  being 
made  by  deed,  and  the  receipt  given  to  him  for  rent,  which  he  had  paid 
for  two  years,  but  not  in  advance,  stated  the  rent  to  be  payable  in  advance, 
such  being  the  terms  of  the  intended  lease :  held,  that  he  became  a  yearly 
tenant  on  the  terms  of  paying  the  rent  in  advance.  Lee  v.  Smith,  9  Exch. 
662 ;  23  L.  J.,  Ex.  198.  A.  demised  to  B.  half  a  room  in  a  factory,  sepa- 
rated from  the  other  half  by  a  partition  of  wood,  with  steam  power  for 
working  lace  machines  belonging  to  B.,  at  a  certain  sum  per  annum, 
payable  quarterly ;  a  deduction  to  be  made  in  case  of  hindruices  in  the 
supply  of  steam  power  beyond  seven  days  in  each  quarter ;  this  was  held 
a  sufficient  demise  to  entitle  A.  to  distrain.  Seiby  v.  Greaves,  L.  B., 
3  C.  P.  594.  See  further,  as  to  the  creation  of  yearly  tenandee,  ante^ 
pp.  1003  et  seq. 

Where  A.  entered  into  occupation  of  premises  under  a  contract  for  pur- 
chase from  B.,  which  provided  that  for  the  purpose  of  securing  the  due 
performance  of  ihe  agreements  therein  contained,  A.  admitted  himself  to 
DO  tenant  from  week  to  week  to  B.  of  the  premises  at  the  weekly  rent  of 
802.  payable  in  advance,  it  was  held  that  this  created  the  relation  of 
landlord  and  tenant  between  B.  and  A.,  and  gave  B.  the  right  to  distrain. 
Yeoman  v.  Ellison,  L.  R.,  2  C.  P.  681 ;  Saunders  v.  Musgrave,  6  B.  &  C. 
524.  So,  where  in  a  mortgage  deed,  the  mortgagor  attorns  tenant  to  the 
mortgagee,  at  a  fixed  rent,  and  subsequently  occupies,  the  mortgagee 
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may  distrain.  Wut  v.  Fritche,  3  ExgH.  216;  Morton  y.  Wood^,  L.  B.,  3 
Q.  JB.  658 ;  L.  B.,  4  Q.  B.  293,  Ex.  Ch.  So,  where  the  mortga^r  after 
attornment  tmderlets  to  the  plaintiff  who  occupies.  Keardey  y.  PhUipt, 
11  Q.  B.  D.  621,  0.  A.  In  Morton  y.  Woods,  supra,  the  demise  was  for 
ten  years  and  the  deed  was  not  executed  by  the  mortgagees ;  but  the 
intention  of  the  parties  being  to  create  a  tenancy  at  will  omy,  tiie  mort- 
gagee was  held  to  be  entitled  to  distrain.  In  such  case  the  estoppel  is 
created  by  the  agreement  of  the  parties,  and  it  is  immaterial  that  the  deed 
shows  the  mortgagee  to  haye  no  legal  estate,  S.  0. ;  Ex  pte.  Punnetty  16  Oh. 
D.  226,  0.  A. ;  or  that  the  mortgagor  had  already  attorned  to  a  prior 
mortgagee,  whose  mortgage  was  recited  in  the  second  mort^a^.  S.  C. 
See  also  Ex  pte.  Queen^s  Ben^  Building  8oc,,  16  Ch.  D.  274,  6.  A.;  Ex 
pte.  Voisey,  21  Ch.  D.  442,  C.  A.  But  where,  by  a  mortgage  deed  to 
secure  a  principal  sum  and  certain  payments,  it  was  declared  that 
immediately  or  at  any  time  after  default  should  be  made  in  such  payments, 
the  mortgagor  should  hold  the  premises  as  tenant  to  the  mortgagee  at  a 
fixed  rent,  and  default  was  made ;  it  was  held  that  the  mortgagee  could 
not,  without  haying  giyen  the  mortgagor  notice  of  his  intention  to  treat 
him  as  a  tenant,  distrain  after  the  lapse  of  more  than  a  year  from  de&ult, 
as  for  a  year's  rent  in  airear.  Clowes  y.  Hughes,  L.  B.,  5  Ex.  160.  See 
further  Walker  y.  Giles,  6  C.  B.  662;  Pinham  y.  Sotwfer,  8  Exch.  763; 
Brown  y.  Metropolitan  Counties  Insur,  Soc.,  1  E.  &  E.  832 ;  28  L.  J.,  Q.  B. 
236;  and  Turner  y.  Barnes,  2  B.  &  S.  435 ;  31  L.  J.,  Q.  B.  170.  Whwe 
to  secure  a  mortgage  debt  due  from  two  partners,  tenants  in  common, 
they  each  separately  attorned  to  the  mortgagees  in  respect  of  the  land  of 
which  they  were  jomtly  in  occupation,  at  a  rent  equal  to  half  the  mort- 
gage interest ;  it  was  held  that  the  mortgagees  could  not  distrain  upon 
tiie  partnership  property,  upon  the  land,  but  only  on  the  separate  property 
of  each  of  thepcurtners  for  the  rent  due  from  him.  Ex  pte,  Parhe,  L.  B., 
18  E^  381.  The  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  6,  cited 
Part  in..  Actions  against  Sheriffs — Bill  of  Sale,  post,  p.  1253,  ayoids,  as 
against  the  execution  creditors  and  trustee  in  bankruptcy  of  the  grantor, 
certain  instruments  of  attornment  giying  a  power  of  distress  as  security 
for  a  debt.    See  cases  thereon,  post,  p.  1262. 

An  attornment  by  a  tenant  of  land  to  a  receiyer  appointed  by  the  Court 
of  Chancery  to  collect  the  rents,  and  payment  of  rent  to  such  receiyer, 
create  a  tenancy  by  estoppel  between  we  tenant  and  receiyer,  although  it 
appears  on  the  lease  that  the  receiyer  has  not  the  legal  reyersion.  Dancer 
y.  Hastings,  12  B.  Moo.  34;  Jolly  y,  Arbuthnot,  4  De  G.  &  J.  224;  28 
L.  J.,  Ch.  547.  But,  such  attornment  and  payment  do  not  operate  to 
enable  the  person,  who  is  found  ultimately  to  haye  the  legal  tiue  to  the 
land,  to  treat  the  tenant  as  his  tenant,  and  to  distrain  for  rent.  Evans  y. 
MaUhias,  7  E.  &  B.  590;  26  L.  J.,  Q.  B.  309.  The  plaintiff  paid  rent  to 
A.  as  agent  for  W.  and  B.  trustees  of  C,  receiyin^  receipts,  '*  For  the 
trustees  of  C. ; "  the  legal  estate  was  assigned  without  the  plaintiff's 
knowledge  to  W.  and  N.,  and  he  continued  to  pay  rent  to  A.,  and 
received  receipts  as  before,  A.  paying  oyer  the  rent  to  W.  and  N. ;  W.  and 
K.  haying  distrained,  proyed  edl  the  aboye  facts  except  the  assignment  to 
them;  held,  that  there  was  some  evidence  of  title  in  W.  and  N.,  as 
fl^gainst  the  plaintiff,  to  support  an  avowry  for  rent.  Hitchings  v. 
Thompson,  5  Exch.  50. 

One  or  two  joint  tenants  may  demise  his  or  their  interest  to  another 
joint  tenant,  so  as  to  create  the  relationship  of  landlord  and  tenant 
between  them,  with  a  right  to  distrain.  Cowper  v.  Fletcher,  6  B.  &  S. 
464 ;  34  L.  J.,  Q.  B.  187.  So,  in  the  case  of  tenante  in  common.  See 
Leigh  v.  Dickeson,  12  a  B.  D.  194. 
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Where  a  tenant  is  holding  premiBes  under  the  proTieions  of  14  &  15 
Yict.  o.  25,  8.  1  {ante,  p.  325),  alter  the  expiration  of  his  former  landlord's 
title,  nntil  the  end  of  the  current  year  of  the  tenancy,  the  succeeding 
landlord  is  entitled  to  distrain  on  him  for  the  proportionate  part  of  the 
rent,  due  from  the  determination  of  his  former  landlord's  title,  to  the  ex- 
piration of  the  tenancy.  Haines  y.  Welch,  L.  B. ,  4  0.  P.  91 ,  cited  ante,-p,  326. 

Although  the  11  Geo.  2,  c.  19,  s.  22,  enables  the  defendant  to  ayow 
without  setting  out  all  the  particulars  of  title,  still  the  terms  of  the 
tenancy  must  be  proyed  as  laid ;  the  large  powers  of  amendment  now, 
howeyer,  render  few  of  the  cases  on  the  subject  of  such  yariance  of  much 
guide  under  the  present  procedure,  and  they  are  therefore  omitted  in  the 
present  edition.    As  to  amendments,  vide  ante,  pp.  286  et  aeq, 

A  letting  **at  1201.  a  year,"  determinable  by  ''six  months'  notice  at 
any  quarter,"  does  not  make  a  quarterly  but  a  yearly  reseryation.  Collett 
y.  Curling,  10  Q.  B.  785.  A  lease  at  a  rent  of  40Z.,  with  a  coyenant  to 
make  an  allowance  out  of  it  of  61.  payable  to  third  persons,  should  be 
alleged  as  a  lease  at  a  rent  of  40?.  navies  y.  Stacey,  12  Ad.  &  E.  506. 
Proof  of  a  tender  by  plaintiff  of  "  a  year's  rent "  in  Noyember,  without 
stating,  at  the  time,  wnen  it  became  due  or  the  terms  of  the  holding,  is 
no  proof,  per  se,  of  a  holding  from  Michaelmas  to  Michaelmas  as  stat^  in 
the  ayowry.  Knight  y.  M'Douall,  12  Ad.  &  E.  438.  A.  demised  land  Y. 
to  B.,  who  also  held  the  adjoining  land  Z.,  and  by  the  lease  B.  gaye  A.  a 
right  of  distress  oyer  lands  Y.  and  Z.  for  the  rent  reseryed.  It  was  held 
that,  at  any  rate  in  equity,  A.  might  distrain  on  the  lands  Z.  the  goods  of 
C. ,  to  whom  B.  had  assigned  his  interest  in  the  lands  Y.  and  Z.  wini  notice 
of  the  terms  of  the  lease.    Daniel  y.  Stepney,  L.  B.,  9  Ex.  185,  Ex.  Oh. 

A  tenant  cannot  be  allowed  to  dispute  the  title  of  his  landlord,  eyen 
though  it  be  founded  in  fraud.  Parry  y.  House,  Holt,  N.  P.  489,  vide 
ante,  pp.  323,  331.  On  this  principle,  where  the  plaintiff  in  repleyin  came 
into  we  occupation  of  premises  under  a  person  who  had  submitted  to  a 
distress  by  the  defendant,  it  was  held,  that  he  could  not  dispute  the  title 
of  the  defendant,  though  the  latter  had  put  in  eyidence  a  deed  which 
showed  that  the  plaintin's  predecessor  occupied  under  a  lease  to  which  the 
defendant  was  a  stranger.  Cooper  y.  Blandy,  1  N.  0.  45.  So,  where  the 
plaintiff,  being  put  into  possession  by  A.,  was  afterwards  told  bond  fide  by 
A.  that  the  d^endant  was  entitled,  and  thereupon  paid  defendant  his  rent, 
the  plaintiff  cannot  afterwards  set  up  the  title  of  a  third  person  who  has 
taken  no  steps  to  eject  him.  Hall  y.  BuUer,  10  Ad.  &  E.  204.  But, 
where  the  plaintiff  came  in  under  another  person  and  not  under  the 
defendant,  and  had  paid  rent  to  the  defendant  in  ignorance  of  a  defect  in 
his  title,  it  was  held  that  the  plaintiff  might  show  his  want  of  title 
Rogers  y.  Pitcher,  6  Taunt.  202 ;  Gregory  y.  Boidge,  3  Bing.  474 ;  Claridge 
y.  Mackenzie,  4  M.  &  Gr.  143. 

The  plaintiff  may  show  that  the  defendant's  title  expired  before  the  rent 
became  due.  Downs  y.  Cooper,  2  Q.  B.  256.  See  Doe  d.  Marriott  y. 
Edwards,  5  B.  &  Ad.  1065,  ante,  p.  998 ;  and  a  tenant  may  show  his  land- 
lord's title  expired,  though  he  has  paid  rent  to  him  after  such  expiration, 
proyided  the  rent  was  paid  in  ignorance  of  the  defect  in  the  landlord's 
title,  although  he  knew  that  it  was  disputed.  Fenner  y.  Duplock,  2  Bins. 
10 ;  see  also  cases  ante,  p.  324.  The  plaintiff  may  dispute  the  ayowanrs 
deriyatiye  title  from  the  person  who  let  the  plaintiff  into  possession  under 
a  denial  of  the  tenancy.  Rogers  y.  Pitcher,  supra.  An  estoppel  must  be 
mutual,  and  if  the  landlord  is  not  estopped,  neither  is  the  tenant.  Brereton 
V.  Evans,  Oro.  EUz.  700 ;  Howe  y.  Scarrot,  4  H.  &  N.  723;  28  L.  J.,  Ex. 
325,  ante,  p.  324. 

If  an  administrator  makes  an  underlease  of  a  term  of  the  deceased, 
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reserving  rent  to  himself,  his  exeoators,  &c.,  it  seems  that  though  the 
latter  shall  have  the  rent,  they  cannot  distrain  for  it,  becanse  the  rever- 
sion is  in  the  administrator  de  bonis  non.  Drue  y.  JSay/ye,  Freem*  392, 
403;  2  Ley.  100;  2  Wms.  Ezors.,  8th  ed.,  936. 

Where  a  termor  has  let  for  the  whole  of  his  term,  this  operates  as  an 
assignment,  and  he  cannot,  at  common  law,  distrain  for  the  rent  leoeiyed. 
Brooke,  Abr.  Dette,  pi.  39 ;  Bac.  Abr.  Distress  (A) ;  Parmenter  y.  WMer, 
8  Taunt.  593;  2  B.  Moo.  656;  see  Beardman  y.  Wihon,  L.  R.,  4  G.  P.  57. 
It  has,  howeyer,  been  suggested  that  the  rent  reseryed  on  the  lease,  where 
the  lessor  retains  no  reversion,  is  a  rent-seek,  for  which  the  4  Geo.  2, 
c.  28,  8.  5,  giyes  a  right  of  distress,  and  that  the  defendant  might  ayow 
under  that  statute.    Fascoe  y.  Pascoe,  3  N.  0.  905,  per  eur. 

An  eviction,  which  has  happened  before  the  rent  became  due,  is  a  good 
defence.  Boodle  y.  Camhelly  7  M.  &  Gr.  386.  But,  it  seems,  it  mxiBt  be 
an  actual,  not  a  constructive,  eviction.  Ddaney  y.  Fox,  2  C.  B.,  N.  8. 
768 ;  26  L.  J.,  C.  P.  250,  cited  ante,  p.  1001.  And  as  to  eviction,  see  antcy 
pp.  331 ,  692.  So,  a  surrender  is  a  good  defence.  See  antCf  pp.  327  et  tej., 
692.  So  the  plaintiff  may  show  that  the  defendant's  title  to  a  rent-servioe 
has  been  extinguished  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27, 
ss.  3,  34,  and  the  B.  P.  L.  Act,  1874,  s.  1,  ante,  pp.  1055,  1060.     Otoen  v. 

De  Beauvoir,  16  M.  &  W.  547 ;  Ex.  Ch.,  5  Exch.  166. 

* 

Denial  of  rent  being  in  arrear.^    In  answer  to  an  avowry  for  rent,  thd 
plaintiff  may  show  that  he  has  paid  an  amount  equivalent  to  the  rent, 
under  compulsion  or  threat  of  distress  or  eviction,  to  a  superior  landlord 
or  a  prior  incumbrancer.     Sapaford  y.  Fletcher,  4  T.  B.  511 ;    Taylor  v. 
Zamira,  6  Taunt.  524 ;    Stubbe  y.  Fareons,  3  B.  &  A.  516 ;    Underhay  v. 
Bead,  20  Q.  B.  D.  209,  C.  A.    The  payment  is  not  the  less  oompulsory 
because  the  ^ound  landlord  has  allowed  the  occupier  time  to  pay.    Carter 
y.  Carter,  5  Bins;.  406.    And  rent  growing  due,  as  well  as  that  already 
accrued  due,  is  discharged  by  such  a  payment.    Id.    Payment  by  a  lodger 
to  his  superior  landlord,  on  a  threat  of  distress,  of  rent  due  from  the 
lodger  to  the  mesne  landlord,  under  34  &  35  Yict.  c.  79,  s.  1  {ante,  p.  904), 
is  made  payment  to  the  latter  by  sect.  3.    So  the  plaintiff  may  show 
payment  of  property  tax  in  respect  of  the  premises,  by  the  plaintiff  or 
the  previous  tenant  since  the  last  payment  of  rent ;  Clennel  y.  Bead,  7 
Taunt.  51 ;  or,  payment  of  rates  whicn  he  may  deduct  under  32  &  33 
Vict.  c.  41,  s.  1;  or,  under  the  Eating  Act,  1874  (37  &  38  Vict  c.  54). 
6S.  5,  6,  8,  9 ;  or  the  Public  Health  Act,  1875  (38  &  39  Vict  c.  55),  s.  214. 
A  mere  demand  made  on  the  tenant  without  actual  payment  is  not  suffi- 
cient.    Byan  y.  Thompson,  L.  B.,  2  C.  P.  144,  cited  ante,  p.  909 ;  see  also 
Action  for  use  and  occupation — Payment,  ante,  p.  333,  and  Action  for  rent 
on  indenture  of  demise — Defence — Payment,  ante,  p.  695.     The  deUvery  to^ 
and  acceptance  by,  the  landlord  of  a  bill  of  exchange  or  promissory  note 
for  the  amount  of  rent  due  affords  no  answer  at  law,  for  the  claim  for  rent, 
even  on  a  parol  demise,  is  of  equal  degree  with  a  specialty  debt  {vide  ante, 
p.  660),  unless  the  note  be  accepted  in  accord  and  satisfaction,  or  payment. 
Davis  v.  Qyde,  2  Ad.  &  E.  623;    Parrott  y.  Anderson,  7  Exch.  93;  21 
L.  J.,  Ex.  291.    Nor  does  an  a^jeement  to  take  interest  on  the  rent  in 
arrear  take  away  the  right  of  distress.    Skerry  y.  Preston,  2  Chit  245. 

Authority  to  distrain."]  11  the  plaintiff  deny  that  the  defendant  is 
bailiff  as  stated  in  the  cognizance,  the  defendant  must  prove  his  authority 
to  make  the  distress,  and  a  recognition  of  his  act  will  be  equivalent  to  a 
previous  command.  Trevillian  v.  Pine,  11  Mod.  112;  1  Wms.  Saimd. 
347  c,  (4).     And  the  ratification  may  be  after  action.     Per  euriain  in 
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Whitehead  y.  Taylor,  10  Ad.  &  E.  213.  One  joint  tenant,  or  coparcener, 
or  co-heir  in  gavelkind,  has  an  authority  in  law,  without  proof  of  any 
e^rprees  command,  to  distrain  as  bailiff  of  his  co-tenant;  Leigh  y.  Shepherd, 
2  B.  &  B.  465 ;  but,  it  is  not  clear  that  he  can  distrain  for  the  rest  not- 
withstanding the  express  dissent  of  his  co-tenants.  8.  0. ;  Robinson  y. 
Eofman,  4  Bing.  662.  A  tenant  in  common  cannot  avow  as  bailiff  of  his 
co-tenant  without  his  authority.  See  Harrieon  y.  Bamhy,  5  T.  B.  246. 
A  corporation  may  appoint  a  bailtfP  to  distrain  without  deed.  Smith  y. 
Birmingham  Oas  Co,,  1  Ad.  &  E.  526.  Where  defendant  makes  a  cogni- 
zance, as  bailiff  of  an  executor,  for  rent  due  to  the  testator,  it  is  enough 
to  proye  a  distress  by  the  testator's  direction,  made  after  his  death  and 
beiore  probate,  but  subsequently  adopted  by  tiie  executor.  Whitehead  y. 
Taylor,  10  Ad.  &  E.  210.  If  a  lessor,  haying  mortgaged  his  reyendon,  is 
permitted  by  the  mort^gee  to  continue  in  receipt  of  the  rent  incident  to 
that  reyersion,  he,  dunng  such  possession,  is  ex  presumptione  jurie  autho- 
rised, if  it  should  become  necessary,  to  realize  the  rent  oy  distress,  and  to 
distrain  for  it  in  the  mortgagee's  name  as  his  bailiff.  Trent  y.  Hunt,  9 
Exch.  1^;  22  L.  J.,  Ex.  318.  So,  where  the  assignee  of  the  equity  of 
redemption  has  ]>aid  off  the  mortgage,  and  obtainea  from  the  mortgagee 
authority  to  reoeiye  the  rents,  he  may  distrain  in  the  mortfinigee's  name 
before  transfer.  Sndl  y.  Finch,  13  0.  B.,  N.  8.  651 ;  32  L.  J.,  0.  P.  117. 
If  a  person,  haying  authority  to  distrain  for  rent  due  to  another,  say  at  the 
time  that  he  distrains  for  rent  due  to  himself,  he  may  neyertheless  justify 
as  bailiff  of  the  other.     Trent  y.  Hunt,  supra. 

A  warrant  of  distress,  directed  to  two  jointly,  in  a  matter  connected, 
with  the  execution  of  a  public  authority,  may  be  executed  by  one.   Lee  y.  y< 
Vessey,!  H.  &  N.  90  ;  25  L.  J.,  Ex.  271. 

A  bailiff,  who  has  been  withdrawn  by  the  landlord,  cannot  go  on  and 
sell  the  goods  seized  for  the  purpose  of  defraying  his  charges.  Harding 
V.  Hall,  14  L.  T.,  N.  8.  410,  Ex.,  E.  T.  1866, 

Evidence  on  other  replies  showing  the  illegality  of  the  distress,']    The  eyi- 
dence  requisite  to  be  given  on  these  replies  will  be  gathered  from  what  1 
has  been  said  under  illegal  Distresses,  ante,  pp.  899  et  seq. 

Evidence  on  avowry  for  damage  feasant,']  The  stat.  11  GFeo.  2,  c.  19,  s.  22, 
ante,  p.  1071,  applies  to  distress  for  rent  only;  the  defendant  must,  there- 
fore, in  the  case  of  distress  for  damage  feasant,  set  up  his  title  specially 
by  the  avowry.  Where  the  defendant  avows  takLnR  cattle  dama^  feasant, 
and  pleads  that  the  locus  in  quo  is  his  soil  and  freehold,  the  plamtiff  may 
deny  it,  and  the  evidence  in  such  case  will  be  the  same  as  under  the 
defence  of  title  in  the  defendant  in  trespass  gu,  d,  fr.    See  ante,  p.  938. 

Or,  the  plaintiff  may  plead  the  defect  of  fences  which  the  defendant 
was  bound  to  repair,  whereby  the  cattle  escaped ;  Bailey  y.  Appleyard,  8 
Ad.  &  E.  161 ;  a  right  of  common,  of  way,  &c. ;  Com.  Dig.  Pleader  (3  K. 
24,  25) ;  in  which  cases  the  evidence  will  of  course  depend  upon  the  issue 
joined. 

Where  cattle,  beine  lawfully  driven  along  a  highway,  stray  into  an 
adjoining  field  throu^  the  defect  of  fences,  we  owner  is  bound  to  remove 
tiiem  wiuiin  a  reasonable  time,  but  the  owner  of  the  field  cannot  distrain 
them  immediately;  what  is  a  reasonable  time,  under  all  the  circumstances 
of  the  case,  is  for  the  jury.  Qoodvjyn  v.  CheveUy,  4  H.  &  N.  631 ;  28  L.  J. 
Ex.  298.  If  cattle  get  into  the  defendant's  field  through  defect  in  a  fence, 
which  he  is  bound  to  keep  up,  and  then  break  through  a  ffood  fence  into 
another  field  of  the  defendant's,  he  cannot  distrain  mem  damage  feasant, 
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ior  the  damage  was  the  natural  result  of  his  own  default.  Singleton  t, 
WiUiarMon,  7  H.  &  N.  410 ;  31  L.  J.,  Ex«  17. 

As  to  the  obligation  to  lepair  fences,  the  general  mle  of  law  is  that  a 
man  is  only  bound  to  keep  his  cattle  from  trespassing  on  the  land  of 
others.  Per  Bailey,  J.,  in  Boyle  v.  Tamlyn,  6  £.  &  C.  337 ;  3  Dyer,  372, 
(10) ;  Fitz.  N.  B.  128,  note  by  Ld.  Hale.  But,  the  owner  and  occupier 
of  one  dose  may  be  bound,  by  prescription,  to  fence,  not  only  to  keep  his 
own  cattle  in,  but  as  against  those  of  the  occupier  of  the  adjoining  dose, 
S.  CC.  Where  the  owner  granted  dose  A.  to  the  plaintiff,  and  soon 
afterwards  an  adjoining  dose  B.  to  the  defendant,  it  seems  that  the  £Bct 
that  the  defendant  had  for  28  years,  ever  since  the  erant,  repaued  the 
fence  between  A.  and  B.,  which  was  on  his  own  ground,  was  not  eTidence 
per  se  from  which  a  jury  might  presume  that  he  had  bound  TiimwAlf  by 
agreement  to  keep  up  tne  fence  as  against  cattle  in  A«  Boyle  t.  Tamlyn^ 
6  B.  &  G.  329.  But,  where  the  defendant  and  previous  occupiers  of  an 
andent  copyhold  tenement  had  always  repaired  the  fence  erected  on  it, 
between  it  and  the  waste  of  the  manor,  it  was  hdd  that  on  the  waste 
being  indosed  under  a  modem  indosure  Act,  the  defendant  was  bound  to 
keep  up  the  fence  against  cattle  on  the  new  indosure,  as  a  juzr  might 
presume  that  the  grantee  of  the  andent  indosure  had  taken  it  subject  to 
the  obligation  to  fence  aeainst  the  cattle  on  the  waste.  Barber  v.  Whiteley, 
34  L.  J.,  Q.  B.  212.  A  landowner  who  lets  part  of  his  own  land  is,  as 
against  his  tenant,  under  no  further  obligation  to  fence,  thaji  he  would 
be  as  against  a  stxtinger.  Ertikine  y.  Adeane^  L.  E.,  8  Clu  756.  The  pre- 
sciiptiye  obli^tion  of  the  person  bound  to  repair  is  to  maintain,  at  his 
peru,  a  sufficient  fence  at  all  times,  without  notice  to  repair  it ;  and  if  he 
fail  to  do  so,  he  is  liable  for  all  damages  not  resulting  from  act  of  God,  or 
vis  major.    Laturence  y.  Jenkins^  L.  K.,  8  Q.  B.  274. 

A  locomotiye  engine  wrongfully  on  a  railway  is  liable  to  be  distrained 
damage  feasant,  the  remedies  giyen  by  8  &  9  Vict.  c.  20,  ss.  115,  116, 
being  cumulatiye.  AmhergaUy  &c.  By,  Co,  y.  Midland  By.  Co.^  2  E.  & 
B.  793 ;  23  L.  J.,  Q.  B.  17. 

TeTider  of  rent  or  amends.'}  To  an  avowry  for  rent  the  plaintiff  may 
plead  a  tender  of  the  rent ;  to  an  avowry  for  damage  feasant  a  tender  of 
amends. 

A  tender  before  distress  makes  the  taking  unlawful ;  after  distress,  and 
before  impounding,  it  makes  the  detention  unlawful.  Six  Carpenters*  com, 
8  Eep.  147  a ;  Oulliver  v.  Coaens,  1  0.  B.  788 ;  Loving  v.  Warburtony  E.  B. 
A  E.  507 ;  28  L.  J.,  Q.  B.  31.  Tender  after  impounding  is  too  late, 
whether  the  taking  be  damage  feasant,  or  for  rent  arrear.  PiUeington^s 
case,  5  Bep.  76a;  Cro.  Eliz.  813;  Ladd  v.  TAomcw,  12  Ad.  &  E.  117; 
Singleton  v.  Williamson^  7  H.  &  N.  747 ;  31  L.  J.,  Ex.  287.  Where  cattle 
are  taken  damage  feasant,  tender  of  amends  is  good,  until  they  have  been 
placed  in  a  public  pound,  even  although  they  nave  been  impounded  by 
the  distrainor  on  nis  premises.  Cfreen  v.  Duckett,  11  Q.  JB.  D.  275; 
Browne  v.  Powtlly  4  Bing.  230.  Since  the  11  Geo.  2,  c.  19,  s.  10  (an^, 
p.  897),  an  impounding  of  cattle  on  the  premises,  with  a  notice  that  such 
cattle  are  distrained  for  rent,  has  been  held  a  complete  impounding. 
ThoTnas  v.  Harries^  1  M.  &  Ghr.  695  ^Maule,  J.,  diss.).  So  an  impounding 
on  the  premises,  leaving  a  person  m  possession,  without  moving  any  A 
the  goods,  may,  it  seems,  be  an  impounding,  so  as  to  predude  a  tender  of 
rent;  at  all  events,  if  the  distress  be  so  conducted  with  the  tenant's 
assent.  Tennant  v.  Fields  8  E.  &  B.  336;  27  L.  J.,  Q.  B.  33  (Erie,  J., 
diss,);  see  also  Johnson  v.  Upham,  infra.  But  it  has  been  smce  hdd 
that  a  sale  after  a  tender  of  rent  and  costs,  made  before  the  expiration  of 
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the  fiye  days,  though  after  impounding,  is  wrongful  within  the  equity  of 
the  stat.  2  W.  &  M.  sess.  1,  c.  5,  ante^  p.  896.  Johnson  v.  Upham,  2  £.  & 
E.  250 ;  28  L.  J.,  a  B.  252 ;  overruling  EUU  v.  Taylor,  8  M.  &  W.  415  ; 
and  see  Maule's,  J.,  judgment  in  Thomas  y.  HarrieSy  supra,  and  Erie's,  J., 
judfi^nent  in  Tennant  v.  Field,  ante,  p.  1078. 

iQthough  it  has  heen  held  that  a  tender  of  amends  to  a  mere  bailiff  is 
not  good,  Pilkington^s  case,  ante,  p.  1078,  vet  if  the  bailiff  be  the  ayowant's 
UBocQ  receiver,  or  if  it  appear  from  other  circumstances  that  he  is  his 
agent  for  that  purpose,  such  tender  may  be  good.  Qilb.  Bepl.  4th  ed.  83 ; 
Broume  v.  FoweU,  ante,  p.  1078.  A  t^der  of  rent  and  duLrges  is  good 
if  made  to  the  landlord,  though  after  a  broker  has  received  a  waiTant 
and  has  distrained ;  Smith  v.  Goodwin,  4  £.  &  Ad.  413 ;  and  the  bailiff, 
to  whom  the  warrant  is  given  by  the  landlord,  is  authorised  virtute 
officii  to  receive  the  rent,  and  a  tender  to  him  is  good.  Hatch  v.  Hale, 
15  Q.  B.  10;  19  L.  J.,  Q.  B.  289;  and  see  Boulton  v.  Reynolds,  2  E.  &  E. 
369 ;  29  L.  J.,  Q.  B.  11.  But,  a  man  left  in  possession  bv  the  bailiff  or 
l^roker,  to  whom  the  warrant  was  given  has  no  such  authority ;  and  a 
tender  to  him  is  bad,  at  least  where  the  tenant  is  informed  that  some 
one  authorised  to  receive  the  rent  is  within  a  convenient  distance.  S.  C. 
A  tender  of  rent  without  expenses,  after  a  warrant  of  distress  has  been 
delivered  to  a  broker,  but  before  it  has  been  executed,  is  good.  Bennett 
T.  Bayes,  5  H.  &  N.  391 ;  29  L.  J.,  Ex.  224. 

The  stat.  21  Jac.  1,  c.  16,  s.  5,  cited  ante,  p.  939,  does  not  apply  to 
replevin.    AUen  v.  Bayley,  2  Lutw.  1594. 

Payment  into  court,"]  There  seems  now  to  be  no  provision  enabling  the 
plaintiff  in  replevin  to  pay  money  into  court ;  vide  ante,  p.  716.  Bules, 
1883,  0. 1.  r.  8,  provide  a  new  procedure  where  goods  are  detained  under 
alien. 

Staiute  of  Limitations,]  By  stat.  21  Jac.  1,  c.  16,  s.  3,  an  action  of 
replevin  must  be  brought  within  6  years  after  the  cause  of  such  action. 

DamoffesJ]  In  case  the  chattels  have  been  delivered  to  the  plaintiff  on 
the  replevin,  which  is  the  general  practice,  the  damages  recovered  by 
the  plaintiff  are  usually  confined  to  the  expense  of  the  replevin  bond. 
Tidd  s  Pract.  9th  ed.  887 ;  Wilk.  £e^.  85.  But  special  damage  can  be 
recovered;  Oihbs  v.  Cruikshank,  L.  B.,  8  0.  F.  454;  although  this  was 
formerly  doubted.     Connor  v.  Bentley,  1  Jebb.  &  S.  246. 

A  replevin  bond  obliges  the  plaintiff  in  a  replevin  suit  in  a  superior 
court  to  show,  not  only  a  successful  result,  but  also  that  he  had  good 
ground  for  believing  either  that  title  was  in  question,  or  that  the  rent  or 
damage  exceeded  201,  See  51  &  52  Vict.  c.  43,  Fart  vi.,  cited  ante,  p.  715. 
It  may  therefore  be  desirable  in  some  cases,  for  the  successful  plaintiff  to 
procure  either  at,  or  after,  the  trial  some  declaration  or  certificate  by  the 
judge  that  the  plaintiff  had  such  groimd.  It  does  not,  however,  appear 
to  be  expressly  made  obligatory  on  the  judge  by  any  statute  to  give  such 
certificate.  In  Tunnicliffe  v.  Wilmot,  2  Car.  &  K.  626,  it  seems  to  have 
been  refused  onlj  because  the  plaintiff  had  failed  at  the  trial.  The  certi- 
ficate for  costs  given,  under  tne  County  Courts  Act,  1888,  s.  116,  ante, 
p.  294,  is  not  of  equivalent  value. 


(    lOUO    ) 


PART  ni. 

EVIDENOE   IN   ACTIONS   BY   AND   AGAINST 

PAETIOTJLAE  PEESONS. 


ACTIONS  BY  TEXJSTEES  OF  BANKEUPTS. 

• 

Tee  Bankruptoj  Act  now  in  force  is  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  which  by  sect.  169,  repeals  the  Bankruptcy  Act,  1869  (32  & 
33  Vict.  c.  71).  But  all  the  effects  of  acts  of  bankruptcy  committed  under 
the  prior  statutes  are  thereby  retained.  Ex  pte,  Fratt,  12  Q.  B.  D.  334, 
0.  A. ;  Ex  pte.  Snowball,  L.  K.,  7  Ch.  534;  and  see  GraJuim  y.  Robinaon^ 
L.  B.,  2  Q.  B.  387;  Ex  pte.  Todd,  19  Q.  B.  D.  186,  C.  A,  The  Bank- 
ruptcy Act,  1883,  has  been  amended  in  some  particulars  by  the  Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  which  by  sect.  30,  came  into 
operation  1st  January,  1891.  These  Acts  are  to  be  read  as  one  Act.  Id., 
sect.  31  (2).  By  the  Bankruptcy  Bepeal  and  Insolyent  Court  Act,  1869 
(32  &  33  Vict.  c.  83),  s.  20,  all  the  Bankruptcy  and  Lisolyency  Acts 
prior  to  1869  were  repealed. 

Under  the  Bankruptcy  Act,  1883,  the  court  {vide  infra),  on  the  pre- 
sentation of  a  bankruptcy  petition  founded  on  an  act  of  bankruptcy,  in 
the  first  instance  (sect.  5,  post,  p.  1103),  makes  a  receiying  order,  under 
which  (sect.  9,  poet,  p.  1081)  the  official  receiyer  becomes  reoeiyer  of  the 
debtor's  property,  and  the  order  protects  it,  and  the  debtor  from  legal  pro- 
ceedings. The  creditors  then  (Bankrupt(^  Act,  1890,  s.  3,  post,  p.  1145) 
decide  whether  they  will  accept  a  composition  or  scheme  of  arrangement, 
and  failing  this  ^Bankruptcy  Act,  1883,  s.  20,  (1),  post,  p.  1084),  the 
debtor  is  adjudicated  baQkru})t. 

Sect.  150.  <*Saye  as  herein  proyided,*'  vide  sect  30,  post,  p.  1141, 
'*  the  proyisions  of  this  Act  relatmg  to  the  remedies  against  the  property 
of  a  debtor,  the  priorities  of  debts,  the  effect  of  a  composition  or  soneme 
of  arrangement,  and  the  effect  of  a  discharge  shall  bind  the  Grown.*' 
The  Bankruptcy  Act,  1869,  did  not  bind  the  Grown.  Ex  pte.  Fostmasier 
General,  10  Ch.  D,  595,  G.  A. 

It  may  be  obseryed  that  the  term  *'  trustee  "  introduced  by  the  Act  of 
1869  is  still  retained  in  substitution  for  the  term  "  assignee,"  which  was 
used  in  all  prior  Acts. 

Fart  of  tne  interpretation  clause  and  some  other  sections  of  the  Bank- 
ruptcy Act,  1883,  which  are  of  yery  general  application,  are  set  out  below 
for  conyenience  of  reference. 

Sect.  168.  '*  (1.)  In  this  Act,  unless  the  context  otherwise  requires — 
'  The  court '  means  the  court  haying  jurisdijction  in  bankruptcy  under 

this  Act: 
*  Ayailable  act  of  bankruptcy '  means  any  act  of  bankruptcy,  ayail- 
able  for  a  bankruptcy  petition,  at  the  date  of  the  preeentatJon  of 
tiie  petition,  on  wnich  the  receiying  order  is  made : 
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*  Debt  provable  in  bankruptcy '  or  '  provable  debt '  includes  any  debt 

or  liability  by  this  Act  made  provable  in  bankruptcy : 
'  Gazetted '  means  published  in  the  London  Gazette : 

*  Goods '  includes  ail  chattels  personal : 

*  Hic;h  Court '  means  Her  Majesty's  Hi^h  Court  of  Justice : 

<  Ordinary  resolution '  means  a  resolution  decided  by  a  majority  in 
value  of  the  creditors  present,  personally  or  by  proxy,  at  a 
meeting  of  creditors  and  voting  on  the  resolution : 

*  Person '  includes  a  body  of  persons  corporate  or  unincorporate : 
'Preecribed'  means  prescribed  by  general  rules  within  the  meaning 

of  this  Act : 

*  Property '  includes  money,  goods,  things  in  action,  land,  and  every 

aescription  of  property,  whether  r^  or  personal  and  whether 
situate  in  England  or  elsewhere;  also,  obligations,  easements, 
and  every  description  of  estate,  interest  and  profit,  present  or 
future,  vested  or  contingent,  arising  out  of  or  incident  to  pro- 
perty as  above  defined : 

'  Besolution '  means  ordinary  resolution : 

'  Secured  creditor '  means  a  person  holding  a  mortgage,  charge,  or 
lien,  on  the  property  of  the  debtor,  or  any  -part  thereof,  as  a 
security  for  a  debt  due  to  him  from  the  debtor : 

*  Schedule '  means  schedule  to  this  Act : 

*  Sheriff'  includes  any  officer  charged  with  the  execution  of  a  writ  or 

other  process : 

'Special  resolution'  means  a  resolution  decided  by  a  majority  in 
number  and  three-fourths  in  value  of  the  creditors  present,  per- 
sonally or  by  proxy,  at  a  meeting  of  creditors  and  voting  on  the 
resolution : 

'Trustee'  means  the  trustee  in  bankruptcy  of  a  debtor's  estate." 

gankruptcy  Act,  1869,  s.  4.*1 
^    ,       e  schedules  to  this  Act  shall  be  construed  and  have  effect  as 
part  of  this  Act." 

By  sect.  9.  "  (1.)  On  the  making  of  a  receiving  order  an  official  receiver 
shall  be  thereby  constituted  receiver  of  the  property  of  the  debtor,  and 
thereafter,  except  as  directed  by  this  Act,  no  creoitor  to  whom  the  debtor 
is  indebted,  in  respect  of  any  debt  provable  in  bankruptcy,  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor,  in  respect  of  the 
debt,  or  shall  commence  any  adion  or  other  legal  proceedings  untew  with  the 
have  of  the  court  j  and  on  such  terme  as  the  coiirt  may  impose" 

'*  (2.)  But  this  section  shall  not  affect  the  power  of  any  secured  cre- 
ditor" {vide  sect.  168,  supra),  '<to  realize  or  otherwise  deal  with  his 
security  in  the  same  manner  as  he  would  have  been  entitled  to  realize  or 
deal  with  it,  if  this  section  had  not  been  passed."  [Bankruptcy  Act, 
1869,  8.  12.] 

By  sect.  92.  "  (1.)  The  courts  having  jurisdiction  in  bankruptcy  shall 
be  the  High  Court  and  the  county  courts." 

But  (2^  the  Lord  Chancellor  may  exclude  any  county  court  from  having 

J'urisdiction  in  bankruptcy,  and  ^4),  a  county  court  excluded  on  1st 
Fanuary,  1884,  '*  from  naving  bankruptcy  jurisdiction  shall  continue  to 
be  so  excluded  until  the  Lord  Chancellor  otherwise  orders." 
Sect.  93.  *'(!.)  From  and  after  the  commencement  of  this  Act  the 


*  These  leferenoes  refer  to  the  oonesponding  aeotioDB  of  the  Bankmptoy  Act, 
1869,  now  repealed.  Where  the  new  proyision  closely  reaembles  the  old  one, 
"with  the  addition  of  other  words,  such  words  are  printed  in  italios. 
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London  Bankruptcy  Court  shall  be  united  and  consolidated  idth  and  fofrm 
part  of  the  Supreme  Court  of  Judicature,  and  the  jurisdiction  of  the 
London  Bankruptcy  Court  shall  be  transferred  to  the  High  Court.' 
[J.  Act,  1873,  8.  16  (8).] 

Sect.  95  which  enacts  in  what  court  a  petition  shall  be  presented,  pro- 
Tides  *US)  Nothing  in  this  section  shall  invalidate  a  proceeding  by 
reason  oi  its  being  &k.en  in  a  wrong  court.'' 

Sect  97.  "  (1.)  Subject  to  the  provisions  of  this  Act,  every  court  having 
original  jurisdiction  in  bankruptcy  shall  have  jurisdiction  throug^ut 
England."    [Bky.  Act,  1869,  s.  80  (6).] 

Sect.  99.  ''  (1.)  The  registrars  in  bankruptcy  of  the  High  Court,  and 
the  registrars  of  a  county  court  having  jurisdiction  in  baiLcruptcy,  ahall 
have  t£e  powers  and  juriBdiction  in  this  section  mentioned,  and  any  otrder 
made,  or  act  done  by  such  registrars,  in  the  exercise  of  the  said  powers 
and  jurisdiction,  shall  be  deemed  the  order  or  act  of  the  court."  [Bky. 
Act,  1869,  s.  67.] 

Sect.  100.  *' A  county  court  shall,  for  the  purposes  of  its  bankruptcy 
jurisdiction,  in  addition  to  the  ordinarv  powers  of  the  court,  have  all  the 
powers  and  jurisdiction  of  the  High  Court,  and  the  orders  of  the  court 
may  be  enforced  accordingly  in  manner  prescribed."  [Bky.  Act,  1869* 
s.  66.] 

Sect.  127.  **  (1.)  The  Lord  Chancellor  mav  from  time  to  time,  with  the 
concurrence  of  the  FreMent  of  t?ie  Board  of  Trade,  make,  revoke,  and  alter 
general  rules  for  carrying  into  effect  the  objects  of  this  Act." 

*'  (2.)  All  general  rules  made  under  the  foregoing  provisions  of  this 
section  shall  be  laid  before  Parliament  within  three  weeks  after  they  aie 
made  if  Parliament  is  then  sitting,  and  if  Parliament  is  not  then  sitting, 
within  three  weeks  after  the  beginning  of  the  then  next  session  of  Parlia- 
ment, and  shall  be  judicially  noticed,  and  shall  have  effect  as  if  enacted 
by  this  Act." 

"  (3.)  Such  general  rules  as  may  be  required  for  purposes  of  this  Act 
may  be  made  at  any  time  after  the  passing  of  this  Act." 

'*  (4.)  Provided  always,  that  the  said  general  rules,  so  made,  revoked, 
or  altered,  shall  not  extend  the  jurisdiction  of  the  court" 

**  (5,)  After  the  commencement  of  this  Act  no  general  rule  under  the 
provisions  of  this  section  shall  come  into  operation  until  the  expiration  of 
one  month  after  the  same  has  been  made  and  issued."  [Bky.  Act,  1869, 
s.  78.] 

Under  this  section  the  Bankruptcy  Eules,  1886,  were  promidgated.  They 
are  now  in  force  as  amended  by  subsequent  rules,  especicdly  those  of 
November,  1890. 

Sect.  141.  *^  (1.)  Where  by  this  Act  any  limited  time  from  or  after  any 
date  or  event  is  appointed  or  allowed,  for  the  doing  of  any  act,  or  the 
taking  of  any  proceeding,  then  in  the  computation  of  that  mnited  time^ 
the  same  shall  be  taken  as  exclusive  of  the  day  of  that  date  or  of  the 
happening  of  that  event,  and  as  commencing  at  the  beginning  of  the  next 
following  day ;  and  the  act  or  proceeding  shall  be  done  or  tiULen  at  latest 
on  the  last  day  of  that  limited  tmie  as  so  computed,  unless  the  last  day  is  a 
Sunday,  Christmas  Day,  Good  Friday,  or  Monday  or  Tuesday  in  f^^ister 
Week,  or  a  day  appointed  for  public  fast,  humiliation,  or  thank^ving, 
or  a  day  on  which  the  court  does  not  sit,  in  which  case  any  act  or  pro- 
ceeding shall  be  considered  as  done  or  taken  in  due  time,  if  it  is  done  or 
taken  on  the  next  day  afterwards,  which  shall  not  be  one  of  the  dajs  in 
this  section  specified." 

"  (2.)  Where  by  this  Act  any  act  or  proceeding  is  directed  to  be  done  or 
taken  on  a  certain  day,  then  if  that  day  happens  to  be  one  of  the  days  in 


Who  may  heocme  Bankrupi^  1083 

this  section  specified,  the  act  or  proceeding  shall  be  considered  as  done  or 
taken  in  due  time  if  it  is  done  or  taken  on  the  next  day  afterwards,  which 
shall  not  be  one  of  the  days  in  this  section  specified."  [Bky.  Act,  1869, 
s.  114.] 

Under  sects.  95, 97,  a  receiying  order  is  yalid  though  made  in  the  wrong 
court.    Ex  pie,  French,  24  Q.  £.  D.  63,  0.  A. 

Who  may  hecome  hariJerttpt,']  Under  the  Bankruptcy  Act,  1883,  all  dis- 
tinction is  removed  between  traders  and  non-traders  m  respect  of  acts  of 
bankruptcy ;  but  by  sect.  126,  **  no  person  not  being  a  trader  within  the 
meaning  of  the  Bankruptcy  Act,  1861,  shall  be  adjudged  bankrupt  in 
respect  of  a  debt  contracted  before,"  6th  August,  1861.  See  Williams  v. 
Harding,  L.  B.,  1  H.  L.  9 ;  and  ^x  pte,  Bashleigh,  2  Gh.  D.  9,  G.  A.  As 
to  who  are  traders,  vide  poet,  pp.  1092  et  eeq.  As  to  the  liability  of  married 
women  to  be  made  bankrupt,  vide  poet,  "p,  1083.  The  Banlmiptoy  Act, 
1869,  applied  to  an  alien,  if  he  committed  an  act  of  bankruptcy  in 
Englanct;  Ex  pte.  Faecal,  1  Ch.  D.  509,  G.  A. ;  but,  not  otherwise ;  Ex  pte, 
Crispin,  L.  B.,  8  Gh.  374 ;  Ex  pte,  Blain,  12  Gh.  D.  522,  G.  A. ;  but,  under 
the  Bankruptcy  Act,  1883,  s.  6  (1,  cQ,  post,  p.  1103,  the  debtor  must,  when 
the  bankruptcy  petition  is  presented,  be  domiciled  in  England,  or,  within 
a  year  before,  haye  ordinaruy  resided,  or,  had  a  dwelling-nouse,  or  place  of 
business,  in  England.    See  Ex  pte,  CunningJiom,  13  Q.  B.  D.  418,  G.  A. 

By  sect.  123.  '  *  A  receiying  order  shall  not  be  made  against  any  corpora- 
tion, or  against  any  partnership  or  association,  or  company  registered 
under  the  Gompanies  Act,  1862.'^    [Bky.  Act,  1869,  s.  5.] 

By  sect.  124.  **Ji  a  person  haying  priyilege  of  Parliament  commits  an 
act  of  bankruptcy,  he  may  be  dealt  with  under  this  Act  in  like  manner 
as  if  he  had  not  such  priyilege."    [Bky.  Act,  1869,  s.  120J 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  Yict.  o.  75),  s.  1, 
'*{5j  Eyerr  married  woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  proi>erty,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme  sole.  And  this 
proyision  is  not  affected  by  the  Bankruptcy  Act,  1883,  see  sect.  152,  jmt, 
p.  1239.  A  married  woman  may  carry  on  a  separate  trade  while  residing 
with  her  husband ;  Ashworth  y.  Outram,  5  Gh.  D.  923,  G.  A. ;  Lovell  y. 
Netffton,  4  G.  P.  D.  7 ;  but  if  he  take  such  a  part  in  the  trade  as  to  make 
himself  personally  responsible,  it  is  not  such  a  separate  trade.  Laporte  y. 
CWicife,  31  L.  T.  434,  M.  T.,  1874,  Q.  B. 

Where  by  a  marriage  settlement  the  wife's  property  is  settled  on  her 
for  life,  without  restnction  on  anticipation,  with  a  general  power  of 
appointment  by  deed  or  will,  her  life  estate,  on  her  bankruptcy,  passes  to 
the  trustee  in  bankruptcy,  for  this  does  not  ''interfere  with  or  affect"  the 
settlement  so  as  to  be  obnoxious  to  45  &  46  Vict.  c.  75,  s.  19,  post,  p.  1236. 
Ex  pte,  Boyd,  21  Q.  B.  D.  264,  G.  A.;  diss,  Ld.  Esher,  M.  B.  But  if  she 
haye  made  no  appointment  the  capital  does  not  nass  to  him,  for  '*  separate 
property,"  in  /<£  s.  1  (5),  includes  that  only  which  would,  if  the  woman 
were  unmarried,  be  her  property.    Ex  pte,  (fUchrist,  17  Q.  B.  D.  521,  G.  A. 

A  married  woman  cannot  be  made  bankrupt,  unless  she  carry  on  a 
trade  separately  from  her  husband.    Ex  pte.  Coulson,  20  Q.  B.  D.  249. 

A  commission  against  a  lunatic  has  been  held  yoid.  Ex  pte.  Stamp,  2 
De  G.  345.  An  infant  who  has  traded,  cannot  be  adjudicated  a  bankrupt 
on  the  petition  of  a  person  who  has  supplied  him  wiu  goods  on  credit,  for 
trade  purposes,  but,  to  whom  the  infant  has  made  no  express  representa- 
tion that  ne  was  of  age.  Ex  pte.  Jones,  18  Gh.  D.  109,  G.  A.,  oyerruling 
Ex  fte.  Lynch,  2  Gh.  JD.  227.  In  Belton  y.  Hodges,  9  Bing.  365,  a  com- 
mission against  an  infant  was  held  yoid  on  the  ground  that  he  could  not 
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be  a  trader.  Bat,  in  these  cases  the  inTalidity  of  the  ^fooeedings  cannot 
be  shown  at  law  if  the  statutory  evidence  of  adjudication  {pott,  pp.  1101, 
1 102),  be  given ;  see  J2.  v.  Bobiruon,  L.  B. ,  1  C.  0. 80.  A  felon,  nndergoing 
his  sentence,  may  be  made  bankrupt.    Expte,  Orav€$,  19  Gh.  D.  1,  G.  A. 

To  w?iat  time  and  property  the  title  of  the  trutteea  hcu  rdation — Statute,'} 
Sect  168,  ante,  Pvl080,  defines  the  words  '* property"  and  "goods/' 
Sect.  20.  "(1.)  where  a  receiving  order  is  nmde  against  a  debtor,  then, 
if  the  creditors  at  the  first  meetmg,  or  any  adjournment  thereof,  by 
ordinarv  resolution  resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass 
no  resolution,  or  if  the  creditors  do  not  meet,  or  if  a  composition  or  acheme 
is  not  accepted  or  approved  in  pursuance  of  this  Act  within  fourteen  days 
after  the  conclusion  of  the  examination  of  the  debtor,  or  such  further  tme 
as  the  court  may  allow,  the  court  shall  adjudge  the  debtor  bankrupt; 
and  thereupon  the  property  of  the  bankrupt  shaU  become  divisible  among 
his  creditors  and  shall  vest  in  a  trustee." 

Sect.  43.  *  *  The  bankruptcy  of  a  debtor,  whether  the  same  takes  place  on 
the  debtor's  own  petition  or  upon  that  of  a  creditor  or  creditors,  shall  be 
deemed  to  have  relation  back  to,  and  to  commence  at,  the  time  of  the  act 
of  bankruptcy  being  committed  on  which  a  receiving  order  ia  made  agaiiui 
him,  or,  if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bank- 
ruptcy than  one,  to  have  relation  back  to,  and  to  commence  at,  the  time 
of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been  committed  by 
the  bankrupt  within  three  months  next  preceding  the  date  of  the  preeen- 
tation  of  tne  bankruptcy  petition ;  hut  no  bankruptcy  petition,  receiving 
order,  or  adjudication  bKoU  he  rendered  invalid  hy  reaeon  of  any  act  of 
bankruptcy  anterior  to  the  debt  of  the  petitioning  creditor.*^  [Bky.  Act,  1868, 
8.  11.] 

Sect.  44.  * '  The  property  of  the  bankrupt  divisible  amongst  his  creditors, 
and  in  this  Act  referred  to  as  the  property  of  the  bankrupt,  shall  not  com- 
prise the  following  particulars : 


**  (1)  Proper^  neld  by  the  bankrupt  on  trust  for  any  other  ^      

''(2)  The  tools  ^if  any)  of  his  trade  and  the  necessary  wearing 
apparel  and  oedding  of  himself,  his  wife  and  children,  to  a  ^alne 
inclusive  of  tools  and  apparel  and  bedding,  not  exceeding  twrenty 
pounds  in  the  whole." 
"  But  it  shaU  comprise  the  following  particulars : 

"  (i.)  AU  such  property  as  may  bSone  to  or  be  vested  in  the  bankrupt 

at  the  commencement  of  the  bankruptcy,  or  may  be  acquired  by 

^^  or  devolve  on  him  before  his  discharge :  and, 

''  (ii.)  The  capacity  to  exercise,  and  to  take  proceedings  for  ex( 

aU  such  powers  in  or  over  or  in  respect  of  property  as  mij 
have  been  exercised  by  the  bankrupt  for  his  own  benefit,  at 
commencement  of  his  bankruptcy,  or  before  his  disduunge, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical  benefice ; 
and, 

**  {m,)  All  goods  being,  at  the  commencement  of  the  bankmptcy,  in 
tne  possession,  oraer  or  disposition  of  the  bankrupt,  m  Am  trade 
or  huainest,*  by  the  consent  and  permission  of  tne  tme  owner, 
under  euch  circumstances  that  he  is  the  reputed  owner  tiiereof ; 
provided  that  things  in  action  other  than  debts  due  or  grouma 
due  to  the  bankrupt  in  the  course  of  his  trade  or  busLneas,  ahau 
not  be  deemed  goods  within  the  meaning  of  this  section."  [Bky. 
Act,  1869,  s.  15.] 

«  Vide  ante,  p.  1081,  n. 
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Seel  47.  "  (1.)  Any  settlement  of  property  not  being  a  settlement  made 
before  and  in  consideration  of  marriage,  or  made  in  favour  of  a  purchaser 
or  incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a  settie- 
ment  made  on  or  for  the  wife  or  children  of  the  settlor  of  propeitv  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his  wife,  snail,  if  the 
settlor  becomes  bankrupt  within  two  vears  after  the  date  of  the  settlement, 
be  void  against  the  trustee  in  the  bankru]9tcy,  and  shall,  if  the  settlor 
becomes  bankrupt  at  an^  subsequent  time  withm  ton  years  after  the  date 
of  the  settlement,  be  void  against  the  trustee  in  the  oankruptey,  unless 
the  parties  clai-ming  under  the  settiement  can  prove  that  the  settlor  was, 
at  the  time  of  maung  the  settlement,  able  to  pay  all  his  debto  without 
tlie  aid  of  the  property  comprised  in  the  settiement,  and  that  the  interest  of 
the  setiloT  in  such  property  hadpaued  to  the  trustee  of  ettch  settlement  on  the 
execution  tJiereof. 

"  (2.)  Any  covenant  or  contract  made  in  consideration  of  marriage,  for 
the  future  settiement  on  or  for  the  settior's  wife  or  children  of  any  money 
or  property  wherein  he  had  not,  at  the  dato  of  his  marriage,  any  estato  or 
interest,  whether  vested  or  contingent  in  possession  or  remainder,  and  not 
being  money  or  property  of  or  in  right  of  his  wife,  shaU,  on  his  becoming 
bankrupt  before  the  property  or  money  has  been  actually  transferred  or 
paid  pursuant  to  the  conlract  or  covenant,  be  void  against  the  trustee  in 
the  bankrupt<nr." 

*'  (3.)  *  Settlement '  shall  for  the  purposes  of  this  section  include  any 
conveyance  or  transfer  of  property."    [Bky.  Act,  1869,  s.  91.] 

Sect.  48.  "(1.)  Every  conveyance  or  transfer  of  ]^roperty,  or  charge 
thereon  made,  every  payment  made,  every  obligation  mcurred,  and  evei^ 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debte  as  they  become  due  from  his  own  money  in  favour  of  any  creditor^ 
or  any  person  in  trust  for  any  creditor,  with  a  view  of  giving  such  credi- 
tor a  preference  over  the  other  creditors  shall,  if  the  person  making, 
taking,  paying,  or  suffering^  the  same  is  adjudged  bankrupt  on  a  bank- 
ruptcy petition  presented  within  three  montiis  after  the  date  of  making, 
taKmg,  paying,  or  suffering  the  same,  be  deemed  fraudulent  and  void  as 
against  the  trustee  in  the  uinkruptoy." 

"  (2.)  This  section  shall  not  anect  the  rights  of  any  person  making  titie 
in  good  faith  and  for  valuable  consideration  through  or  under  a  creditor  of 
the  bankrupt:'    [Bky.  Act,  1869,  s.  92.] 

Sect.  50.  "  (3.)  Wnere  any  part  of  the  property  of  the  bankrupt  consiste 
of  stock,  shares  m  ships,  shares,  or  any  other  property  transferable  in  the 
books  of  any  company,  office,  or  person,  the  trustee  may  exercise  the 
light  to  transfer  the  propeitv  to  the  same  extent  as  the  bankrupt  might 
have  exercised  it  if  he  haa  not  become  bankrupt."  [Bky.  Act,  1869, 
8.22.] 

"  (4.)  Where  any  part  of  the  property  of  the  bankrupt  is  of  copyhold 
or  customary  tenure,  or  is  any  like  property  passing  oy  surrender  and 
admittance,  or  in  any  similar  manner,  the  trustee  shall  not  be  compell- 
able to  be  admitted  to  the  property,  but  may  deal  with  it  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had  been  duly  surrendered 
or  otherwise  conveyed  to  such  uses  as  the  trustee  may  appoint ;  and  any 
appointee  of  tiie  trustee  shall  be  admitted  to  or  otherwise  invested  witn 
the  proper^  accordingly."     [Bky.  Act,  1869,  s.  22.] 

'*(5.)  Where  any  part  of  the  property  of  the  bankrupt  consiBts  of  things 
in  action,  such  things  shaU  be  deemed  to  have  been  duly  assigned  to  the 
trustee." 

Sect.  54.  **  (1.)  Until  a  trustee  is  appointed  the  official  receiver  shall  be 
the  trustee  for  the  purposes  of  this  Aet,  and  immediately  on  a  debtor 
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being  adjxidged  banlcnipt,  the  propertr  of  the  bankrupt  shall  vest  in  the 
trustee."    [Bky.  Act,  1869,  s.  17.J 

"(2.)  On  the  appointment  of  a  trustee  the  property  shall  forthwith 
pass  to  and  Test  in  the  trustee  appointed.*'    [Bky.  Act,  1869,  s.  17.] 

**  (3.)  The  property  of  the  bankrupt  shall  pass  from  trustee  to  trustee, 
including  under  that  term  the  offieuU  reoeiver  when  he  fills  the  office  of 
trustee,  and  shall  vest  in  the  trustee  for  the  time  being  during  bis  oon- 
tinuance  in  office,  without  any  conveyance,  assignment,  or  transfer  n^t- 
ever."    [Bky.  Act,  1869,  s.  83  (6\] 

'*  (4.)  The  certificate  of  appointment  of  a  trustee  shall,  for  all  purposes 
of  any  law  in  force  in  any  part  of  the  British  dominions  reqmzing 
registration,  enrolment,  or  recording  of  conveyances  or  assignments 
of  property,  be  deemed  to  be  a  conveyance  or  assignment  of  property,  and 
may  be  registered,  enrolled  and  recorded  accordingly."  [Bky.  Act,  1869» 
8.  83  (8).] 

Sect.  55,  cited  post,  pp  1136  et  seq,,  enables  the  trustee,  under  certain 
conditions,  to  diHolaim  propeity  belonging  to  the  bankrupt,  which  would 
otherwise  vest  in  him  under  the  bankruptcy. 

Sect.  83.  ''The  trustee  may  sue  and  be  sued  by  the  official  name  of  '  the 
trustee  of  the  property  of  a  bankrupt,'  inserting  the  name  of  the 

bankrupt,  and  by  that  name  may  in  any  pui  of  the  British  dominions  or 
elsewhere  hold  property  of  every  description,  make  contracts,  sue  and  be 
sued,  enter  into  any  engagements  binding  on  himself  and  his  successors 
in  office,  and  do  all  other  acts  necessary  or  expedient  to  be  done  in  the 
execution  of  his  office."    [Bky.  Act,  1869,  s.  83  (7).J 

Sect.  84.  ''(1.)  The  creditors  may,  if  they  think  fit,  appoint  moie 
persons  than  one  to  the  office  of  trustee,  and  when  more  persons  than  one 
are  appointed,  they  shall  declare  whether  any  act  requirod  or  authorized 
to  be  done  by  the  trustee,  is  to  be  done  hj  all  or  anv  one  or  more  of  such 
persons,  but  all  such  jpersons  are  in  this  Act  included  under  the  term 
'  trustee,'  and  shall  be  joint-tenants  of  the  property  of  the  bankrupt." 

'*(2.}  The  creditors  may  also  appoint  persons  to  act  as  truirtees  in 
succession  in  the  event  of  one  or  more  of  the  persons  first  named  declining 
to  accept  the  office  of  trustee,  or  failing  to  give  security,  or  not  being 
approved  of  by  the  Board  of  Trade."    [Bky.  Act,  1869,  s.  83  (1).] 

Sect.  87.  **  (4.)  During  any  vacancy  in  the  office  of  trustee  the  official 
receiver  shall  act  as  trustee."    [Bky.  Act,  1869,  s.  83  ^3).] 

Sect.  112.  ''  Where  a  receiving  order  has  been  maae  on  a  bankrupti^ 
petition  against  or  by  one  member  of  a  partnership,  any  other  bankruptcy 
petition  against  or  by  a  member  of  the  same  partnership  shall  be  filed  in 
or  transferred  to  the  court  in  which  the  first-mentioned  petition  is  in 
course  of  prosecution,  and,  unless  the  court  otherwise  directs,  the  same 
trustee  or  receiver  shall  be  appointed  as  may  have  been  appointed  in 
respect  of  the  property  of  the  first-mentioned  member  of  the  partnership, 
ana  the  court  may  give  such  directions  for  consolidating  the  proceedings 
under  the  petitions  as  it  thinks  just."    [Bky.  Act,  1869,  s.  102.] 

Title  of  Trustee— Effed  of  Statute.']  By  the  operation  of  the  sections 
cited  aide,  pp.  1084  et  seq.,  all  the  bankrupt's  real  and  personal  property, 
in  possession  or  reversion,  including  choses  in  action,  of  which  prop^^ 
the  bankrupt  may  be  possessed  at  the  commencement  of,  or  any  time 
during,  the  oankrupt<^,  prior  to  the  bankrupt  obtaining  his  dischazge; 
see  Ebbs  v.  BaidnaiSy  L.  k,  10  Ch.  479 ;  In  re  Bennett's  Trusts,  Id.  490; 
becomes  absolutely  vested  in  the  trustee  on  his  appointment.  See  also 
McEntire  v.  Potter,  22  Q.  B.  D.  438.  In  case  of  beaikruptcy  by  partners 
the  separate  as  well  as  the  joint  estate  vests  in  the  trustee.    See  Expk. 
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PAt7jp«,L.B.,19Eq.256; Ehb»Y.Boulnox»,ante,^.  1086.  Aflio copyholds, see 
sect.  50  (4),  ante,  p.  1085.  As  to  choses  in  action,  see  Palmer  v.  Lockey  18 
Ch.  D.  381.  The  title  of  the  trustee  (subject  to  the  exceptions  introduced 
by  the  statute)  has  in  every  case  a  general  relation  back  to  the  act  of 
bankruptcy  on  which  the  receiving  order  is  founded;  or,  to  the  first  of  the 
acts  of  Daxikruptcy  committed  within  three  months  from  the  date  of  pre- 
sentation of  the  bankruptcy  petition.  The  rule  is  the  same  whether  it  be 
presented  by  a  creditor  or  oy  the  debtor  himself.  This  enactment,  by  its 
clear  statement  of  the  doctrine  of  relation  back  of  the  trustee's  title, 
avoids  much  of  the  difficultv  that  arose  under  the  former  Acts  as  to  tiiis 
question.  Under  the  old  Acts  the  relation  could  not  be  carried  further 
back  thfui  when  the  petitioning  creditor's  debt  accrued ;  Ex  pte.  Birkett, 
2  £ose,  71 ;  under  the  Bankruptcv  Act,  1869,  s.  11,  it  was  sumcient  that 
there  should  be  an  available  debt  before  the  act  of  bankruptcy,  and  due 
at  the  time  of  adjudication;  but  even  this  is  unnecessary  under  the 
present  Act,  vide  sect.  43,  antCy  p.  1084.  As  to  relation  back  in  case  of 
non-payment  of  debt  on  bankruptcy  notice  imder  debtor's  summons,  see 
Ex  pte.  Wier,  L.  E.,  6  Ch.  875,  videposty  p.  1117.  And  as  to  sale  of  goods 
to  debtor  pending  proceedings  thereon,  see  Ex  pte,  Whittaker,  L.  K.,  10 
Ch,  446.  where  the  court  adjudicates  a  debtor  a  bankrupt  under  Bank- 
ruptcy Act,  1890,  s.  3  (15),  post,  p.  1145,  irrespective  of  any  act  of  bank- 
ruptcy, it  seems  that  there  is  no  relation  back  of  the  title  of  the  trustee. 
See  Ex  pte,  Cfharlton,  6  Ch.  D,  45,  52,  per  James,  L.  J. 

An  option  which  the  bankrupt  had  to  take  a  lease  passes  to  his  trustee. 
Buckland  v.  PapiUon,  L.  E.,  1  Eq.  447  ;  L.  E.,  2  Ch.  67.  As  to  a  bank- 
rupt exercising  a  power  to  renew  leases  vested  in  him  before  the  bank- 
ruptcy, see  Simpson  v.  Bathurat,  L.  E.,  5  Ch.  193,  202.  A  bare  possibility 
does  not  pass  to  the  trustee.  Ex  pte,  Beyer,  18  Q.  B.  D.  660,  C.  A. 
Pjroperty  given  to  an  uncertificated  bankrupt,  contingently  on  his  obtain- 
ing nis  CCTtificate,  passes  to  his  trustee  on  the  happening  of  that  event. 
Davidson  v.  Chalmers ,  33  Beav.  653;  33  L.  J.,  Ch.  622.  With  respect  to 
property  acquired  by  the  bankrupt  B.  after  the  commencement  of  the 
Dankruptcy  and  before  he  obtains  his  discharge,  B.  holds  it  for  the  trustee 
T.,  and  has  a  good  title  thereto  imtil  T.  intervenes.  Cohen  v.  Mitchell,  25 
Q.  B.  D.  262,  0.  A.,  following  Herbert  v.  Sayer,  5  Q.  B.  966,  and  Ex  pte, 
Dewhurst,  L.  E.,  7  Ch.  185.  As  to  the  lien  of  third  persons  on  the  bank- 
rupt's property,  see  sect.  9  (2),  ante,  p.  1081. 

Fixtures  on  premises,  of  which  the  bankrupt  is  mortgagor  in  posses- 
sion, do  not,  in  general  pass  to  the  trustee;  vide  post,  p.  1099. 

All  rights  of  action  for  breaches  of  contract,  though  for  tmliquidated 
damages,  pass  to  the  trustee.  Wright  v.  Fairfield,  2  fi.  &  Ad.  727.  And 
he  may  recover  the  same  damages  therefor  as  the  bankrupt,  l^but  for  his 
bankruptcy,  could  have  recovered.  Ashdoion  v.-  Ingamells,  5  Ex.  D.  280, 
O.  A.  So  the  right  to  enforce  unexecuted  contracts,  such  as  may  be  per- 
formed on  tiie  part  of  the  bankrupt  by  the  trustee,  and  such  as  would 
pass  to  his  executors  if  he  died,  which  would  not  include  contracts  in 
which  the  personal  skill  of  the  bankrupt  would  form  a  material  part  of 
the  consideration,  passes  to  the  trustee;  per  Parke,  B.,  Oihson  v.  Car- 
ruthers,  8  M.  &  W.  333.  In  Knight  v.  Burgess,  33  L.  J.,  Ch.  727,  it  was 
held  that  the  trustees  under  a  deed  of  composition,  under  the  Bky.  Act, 
1861,  s.  192,  were  not  entitled  to  complete  a  building  contract  entered 
into  by  the  debtor,  the  contract  being  on  behalf  of  himself  and  his 
executors,  but  not  assignees.  See  Jackson  v.  Swarbrick,  W.  N.  1870, 
p.  133,  E.  T.,  Ex.,  as  to  the  trustee  adopting  the  bankrupt's  contracts. 

As  to  what  rights  of  action  arising  from  breach  of  contract  or  from 
wrong  imconnected  with  contract,  and  involving  personal  injury  to  the 
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bankmpt,  pass  to  the  tmatee,  the  principle  is  that  a  cause  of  actum, 
aiisin^  out  of  a  wrong  personal  to  the  banjonpt,  and  for  which  he  would 
be  entitled  to  a  remedy,  whether  his  property  were  diminished  or  impaired 
or  not,  does  not  pass  to  the  trustee ;  but  where  pecuniary  loss  or  damage 
is  the  substantial  and  primary  cause  of  action,  it  does  pass  to  the  tnutee, 
although  such  pecuniary  loss  may  produce  inoonyenience  to  the  bankrupt. 
WetliereU  y.  JtUiua^  10  0.  £.  280.  Thus,  it  was  held  that  an  inaolyent 
could  sue  an  attorney  for  negligence  in  tiie  conduct  of  a  cause,  whereby 
the  insolyent  was  taken  in  execution;  but,  that  where,  owinff  to  the 
negligence  charged  a  seguetirari  facia$  issued,  and  the  profits  of  the  inaol- 
yent*s  benefice  taken,  that  was  a  cause  of  action  whidi  passed  to  the 
assignees.  S.  0.  So,  a  right  of  action  for  a  false  representation,  whereby 
the  plaintifi  was  induced  to  pay  2,000Z.,  and  '*suemned  great  loss  and 
became  and  was  adjudicated  oankrupt,  and  sufFered  freeit  personal 
annoyance,  and  was  put  to  great  trouble  and  inoonyemence,  and  was 
greatly  injured  in  character  and  credit,"  passes  to  plaintiffs  trustee,  as 
the  only  damage  recoyerable  is  a  direct  pecuniary  loss.  Hod^Bon  y. 
Sidney,  L.  B.,  1  Ex.  313;  more  fully  reported,  35  L.  J.,  Ex.  182.  So,  a 
cause  of  action  against  a  solicitor  mr  negligence,  whereby  the  plftiTifjff 
became  liable  to  an  action,  and  had  ludgment  therein  reooyered  aninst 
him,  and  in  consequence  became  bantrupt,  passes  to  his  trustee.  CVtiw- 
ford  y.  Cinnamond,  I.  B.,  1  C.  L.  325,  Ex.  And,  it  makes  no  difference 
that  the  solicitor  knew  that  the  plaintiff's  bankruptcy  would  be  the  result 
of  the  negligence.  Morgan  y.  BtebUy  L.  E.,  7  Q.  B.  611.  So  a  daim  for 
maintenance,  on  the  ground  that  the  defendant  incited  and  supported 
bankruptey  })roceeding8  against  the  plaintiff,  in  which  the  defendant  had 
no  common  interest,  passes  to  the  ;^aintiff*s  trustee.  Fooley  y.  Metro- 
politan  Banky  10  Ap.  Oa.  210,  D.  P.  Where  the  bankrupt  had  been 
wrongfully  dismissed  from  the  service  of  the  defendants,  the  ri^t  of 
action  was  held  to  pass  to  the  assignees.  Beckham  y.  Drake^  2  H.  Hi.  C. 
579.  A  sum  of  money  awarded  to  an  undischarged  bankrupt  for  wrong- 
ful dismissal  from  an  employment,  entered  into  by  him,  without  'Se 
knowledge  of  the  trustee,  was  held  to  pass  to  the  trustee.  WadHng  y. 
Oliphant,  1  Q.  B.  D.  145.  See  also  Emden  y.  Carte,  poet,  p.  1088.  Where 
an  uncertificated  bankrupt  carried  on  his  business  of  a  medical  man,  and 
compounded  and  supplied  medicines  to  his  patiente,  it  was  held  that  the 
right  to  recoyer  for  them  passed  to  his  assignees.  Elliott  y.  Clayttm^ 
16  Q.  B.  581 ;  20  L.  J.,  Q.  B.  217.  See  also  Expte.  BankB,4  Gh.  D.  689. 
So  in  the  case  of  an  architect.  Emden  y.  Carte,  17  Ch.  D.  768,  C.  A. 
On  the  other  hand,  prospectiye  earnings  resulting  from  the  exerciBe  of 
personal  skill  and  knowledge  do  not,  it  seems,  pass  to  the  trustee.  £x 
pte,  Benwell,  14  Q.  B.  D.  301,  C.  A.  So,  the  ri^t  of  action  for  trespa» 
to  a  house  and  disturbing  a  bankrupt  in  the  enjoyment  of  it,  by  whichhe 
was  preyented  carrying  on  his  business,  did  not  pass  to  the  assig;nees, 
Bogers  y.  Spence,  12  01.  &  F.  700.  So  the  trustee  of  a  bankrupt  master 
cannot  sue  for  the  seduction  of  his  seryant.  Howard  y.  Crowthety  8  M.  & 
W.  601.  Nor  is  the  trustee  entitled  to  the  damages  reooyra^  hy  the 
bankrupt,  during  the  bankruptey,  in  an  action  of  slander.  Ex  pte.  VimA, 
8  Oh.  D.  364,  0.  A. 

In  Hodgeon  y.  Sidney,  supra,  as  reported  in  35  L.  J.,  Ex.  184,  Brmxn- 
well,  B.,  suggested  that  one  tort  may  haye  two  different  charactera, 
giving  to  the  trustee  a  right  of  action  in  respect  of  injury  caused  to  the 
estate,  and  also  to  the  bankrupt  a  right  of  action  in  respect  of  a  personal 
injury  to  him. 

As  to  the  recoyery  from  an  agent,  of  money  paid  by  him  for  A.,  -when 
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the  paymexit  constituted  an  act  of  bankruptcy  by  A.,  see  Ex  pte»  Hddery 
24  Ch.  D.  339,  0.  A. 

It  should  be  observed  that  by  express  enactment,  sect.  44  (1),  anUy 
p.  1084,  the  trustee  takes  that  pronex^  only,  to  which  the  bankrupt  was 
equitably,  as  well  as  legally  entitled.  See  Ex  pte,  HoUhamen,  L.  B.,  9 
C^.  722,  and  cases  decii&d  under  the  foimer  Acts,  cited  posty  pp.  1100, 
1126. 

An  asfligmnent  by  a  trader  of  the  future  receipts  of  his  business  to 
secure  a  debt  is,  as  regards  profits  accruing  after  the  commencement  of 
his  subsequent  bankruptcy,  moperatiye  agamst  the  trustee  in  bankruptcy. 
Expte,  MchoU,  22  Gh.  D.  782,  G.  A.    Though  it  is  otherwise  as  to  profits 
which  accrued  before,  but  became  payable  after,  that  event.    Ex  pte. 
Moss,  14  Q.  £.  D.  310.    See  also  Ex  pte.  Rawliiigs,  22  Q.  B.  D.  193,  0.  A. 
Where,  after  an  act  of  bankruptcy  by  A.,  and  pending  a  petition  against 
liim  by  B.,  A.  paid  money  to  B.'s  solicitor,  C,  for  B.,  which  C.  paid  over 
to  B. ;  it  was  held  that,  after  A.'s  adjudication,  his  trustee  could  recover 
the  money  from  0.,  as  he  took  it  with  notice  of  A.*s  act  of  bankruptcy. 
Ex  jjte,  Edwards,  13  Q.  B.  D.  747,  C.  A.    But  money  bond  fide  paid  by  A. 
to  ms  own  solicitor,  I).,  to  defray  the  expenses  of  opposing  proceedings  in 
bankruptcy,  cannot  in  such  case  be  recovered  from  D.    Ex  pte,  Payne^ 
15  Q.  B.  D.  616.   Where  a  licence  to  seize  after-acquired  property  is  given 
to  secure  a  debt,  the  licensee  cannot  seize  goods  acquired  subsequentiy 
to  tiie  fiprantor*s  bankruptcy ;   Thompson  v.  Cohen,  1j.  B.,  7  Q.  B.  527 ; 
even  aluiough  the  licence  is  coupled  with  an  assignment.     CdU  v.  Kemot, 
Id,  534,  n. ;  CoUyer  v.  Isaacs,  19  Gh.  D.  342,  G.  A.    See  further  as  to 
licences  to  seize,  ante,  pp.  951,  952,  and  i>o«f,  p.  1132.  Where  B.  agreed  to 
build  on  A.'s  land,  and  that  on  default  of  B.  in  so  building,  A.  shoiud  have 
power  to  re-enter  on  the  land,  and  the  materials  thereon  should  then 
lecome  forfeited  to  A. ;   it  was  held  that  A.  could  exercise  this  power 
although  B.  had  committed  an  act  of  bankruptcy.     Ex  pte,  Newitt,  16 
Ch.  D.  522,  G.  A.     See  also  Beeves  v.  Barlow,  12  Q.  B.  D.  436,  G.  A., 
cited  ante,  p.  952.    A  clause  that  the  materials  should  vest  in  A.  on  B.'s 
bankruptcy,  is  however  void.    Ex  pte.  Jay,  14  XJh,  D.  19,  G.  A.    See  also 
Ex  ©fe.  Barter,  26  Gh.  D.  510,  G.  A. 

Where  a  testator  directs  his  trade  to  be  carried  on  after  his  death,  that 
part  of  his  assets  only  will  be  liable,  in  case  of  the  bankruptcy  of  the 
executor  and  trustee  of  his  will,  which  he  has  directed  to  be  embarked  in 
the  trade.  Ex  pte.  Garland,  10  Yes.  110;  Thompson  v.  Andrews,  1  Myl. 
&  K.  116.  See  Shearman  v.  Robinson,  15  Gh.  D.  548;  Eraser  v.  Murdoch^ 
6  Ap.  Ga.  855,  D.  P. ;  Strickland  v.  Symons,  26  Gh.  D.  245,  G.  A. ;  and 
Dowse  V.  Gorton,  40  Gh.  D.  536,  G.  A. 

Hie  trustee  cannot,  after  the  death  of  the  bankrupt.  A.,  exercise  a 
seneral  power  of  appointment  by  will  or  deed  which  A.  had.  Nichols  to 
Nixey,  29  Gh.  D.  1005.  Under  sect.  47  (1),  the  settiement  is  void,  only 
where  the  settior  cannot  prove  his  solvency  '*  without  the  aid  of  the  pro- 
perty which,  l^  the  settiement,  passes  to  other  persons."  In  re  Lowndes, 
18  a  B.  D.  677. 

Where  the  appointment  of  an  assijgnee  was  duly  vacated,  and  a  new 
assignee  is  appomted,  the  latter  is  assignee  from  the  first  appointment  by 
relation.  Alaritt  v.  Kettridge,  1  Bing.  355.  The  devolution  of  property 
from  one  trustee  to  a  new  one  is  now  provided  for  by  sect.  54  (3),  ante, 
p.  1086. 

As  to  the  rights  of  trustees  in  case  of  a  second  bankruptcy,  see  EngeU 
lack  V.  Nixon,  L.  E.,  10  G.  P.  645 ;  ExpU.  Ford,  1  Gh.  D.  521 ;  Ex  pU. 
BoUand,  9  Gh.  D.  312,  G.  A.  See  also  Meggy  v.  Imperial  Discount  Co., 
3  a  B.  D.  711. 

YOL.  II.  B  B 
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The  effect  of  the  J.  Act,  1875,  s.  10,  anie,  p.  300,  ig  not  to  extend  the 
doctrine  of  reputed  ownership  to  the  liqnidabon  of  an  insolvent  company. 
Oorringe  v.  Irufdl  Indiaruhlir,  Ac,  Works,  34  Ch.  D.  128,  C.  A. 

Bqmted  Oumership.  ]  Sect  44  (iii.J ,  {ante,  p.  1084),  although  not  leBiricted 
to  traders,  is,  in  its  operation,  oonnned  to  goods  in  the  possession,  Ac.,  of 
the  bankrupt  in  his  ^ade  or  business.  See  Colonial  Bank  y.  Whinney  and 
Ex  pte.  Nottingham,  Ac,  Bank,  post,  p.  1004.  The  words  "  or  of  which  he 
has  taken  upon  himself  the  sale  or  disposition  as  owner,"  which  were  in 
the  Bkcy.  Act,  1869,  s.  15,  are  now  omitted.  Under  sects.  44  (iiL),  54  (2), 
goods,  in  the  order  and  disposition  of  the  bankrupt,  pass  to  the  truntee  on 
his  appointment.  The  old  Act,  21  Jac.  1,  c.  19,  s.  11,  on  which  many  of 
the  cases  were  decided,  had  *'  order  and  disposition"  instead  of  "  ordcnr  cr 
disposition."  See  observations  on  this,  Thackthwaite  t.  Chck,  3  Taunt 
490,  per  Mansfield,  G.  J. 

llie  question  of  reputed  ownership  is  one  of  fact,  depending  on  all  the 
drcumstances  attending  the  possession.  Edwards  y.  8coU,  1  M.  &  Gr. 
962 ;  Hamilton  v.  BtU,  10  Exch.  545. 

All  personal  goods  and  chattels  are  within  the  section,  as  ships ;  Stefkess 
Y.  Sole,  cited  1  Ves.  sen.  352 ;  Ex  pte.  Bum,  1  J.  &  W.  378 ;  machmery 
and  utensils  of  trade ;  Lingard  y.  Messiter,  1  B.  &  G.  308 ;  Sinclair  t. 
Stevenson,  2  Bing.  514 ;  Horn  y.  Baker,  9  East,  215 ;  Brown  y.  BeRaris, 
6  Madd.  53.  So  debts ;  RyaU  y.  Bolle,  1  Atk.  165 ;  Beleker  y.  BeUamy, 
2  Exch.  303 ;  Cocke  y.  Hemming,  L.  B.,  3  G.  P.  334 ;  provided  thej  are 
due  or  growing  due  to  the  bankrupt  in  the  course  of  hus  trade  or  busmess. 
The  section  does  not  extend  to  things  in  action  other  than  such  debts. 
This  alteration  avoids  many  of  the  que&rfions  which  arose  under  the  former 
acts  as  to  whether  shares  m  companies,  policies  of  assurance,  and  other 
ohoses  in  action,  were  in  the  order  and  disposition  of  the  bankrupt  A 
policy  of  assurance  is  a  chose  in  action.  Ex  pte.  Ibbetson,  8  Gh.  D.  519, 
G.  A.  So  an  undivided  share  in  a  partnership.  Ex  pte,  Fletcher,  Id,  218. 
So  shares  in  an  incorporated  company  transferable  only  by  deed.  Cohniol 
Banky,  Whinney,  11  Ap.'Ga.  426,  D.  P.  So  is  bank  stodt.  Hughes  J* 
Anderson,  38  Gh.  D.  286,  G.  A. 

As  reputed  owner,"]    The  goods  must  now  be  in  possession  *'  of  the 

bankrupt  in  his  trade  or  business"  {vide  ante,  p.  1084)  "  by  the  consent 

and  permission  of  the  true  owner  under  such  circumstances  that  he  is  reputei 

owner  thereof, ^^    In  the  Bky.  Act,  1869,  s.  15  (5},  the  words  following, 

viz.,  **  of  which  goods  and  chattels  the  bankrupt  is  reputed  owner,  or  of 

which  he  has  taken  upon  himself  the  sale  or  disposition  as  owner,"  were 

substituted  for  those  above  in  italics.    In  order  to  bring  the  case  within 

the  section,  the  trustee  should,  in  general,  give  some  evidence  beyond 

that  of  mere  possession.    Where  it  is  shown  that  the  bankrupt  has  once 

been  the  owner  of  the  property  in  question,  the  mere  fact  of  continued 

possession  raises  a  presumption  that  he  continues  in  possession  in  the 

character  of  owner ;  Lingard  v.  Messiter,  supra ;  but,  where  tiie  bankrupt 

has  never  been  the  real  owner,  possession  may  not,  of  itself,  be  sufficient 

to  show  him  to  be  reouted  owner,  and  it  would  then  be  necessary  for 

the  trustee  to  establisn  that  fact  by  other  evidence.    Per  Bayley,  J., 

S.  G.    Where  wine  sold  by  the  bankrupt  was,  for  the  purchaser's  con* 

venience,  bottled  and  deposited  in  the  bankrupt's  cellar,  set  apart  in  a 

particular  bin,  marked  with  the  purchaser's  seal,  and  entered  in  the 

bankrupt's  books  as  belonging  to  the  purchaser,  it  was  held  not  to  pass. 

Ex  pte,  Marrahle,  1  Gl.  &  J.  402.    See  also  Ex  pte,  Watkins,  and  Ex  pie. 

Vaux,  post,  p.  1092. 
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A.,  an  innkeeper,  mortgaged  his  effects  to  £.,  who  had  A.'s  name 
painted  out,  and  took  formal  possession  of  the  whole  ooncem,  and  then 
left  A.  in  possession  to  manage  the  business  for  him  until  he  could  effect 
a  sale;  the  jury  haying  found  that  B.  had  notoriously  taken  possession 
before  A.'s  oankruptcy,  it  was  held  that  the  goods  were  not  in  his  order 
or  disposition  as  reputed  owner.  ShrubsoU  y.  Sttssama,  16  0.  B.,  N.  S. 
452.  Where  machinery  and  utensils  of  trade  belong  to  the  landlord  and 
are  let  with  the  premises,  they  are  within  the  section ;  Sinclair  y.  Steven- 
aont  2  Bing.  514 ;  Lingard  y.  Messiter,  Horn  y.  Baker,  infra ;  unless  there 
is  a  known  usage  of  trade  for  utensils  to  be  so  let :  per  Ld.  Ellenborou^h, 
S.  C,  9  East,  239 ;  and  see  further,  infra.  Where  an  hotel  was  let  with 
a  coyenant  to  determine  the  lease  on  the  lessee  committing  an  act  of 
bankruptcy,  and  by  another  deed  the  furniture  of  the  hotel  was  demised 
subject  to  a  similar  coyenant,  it  was  held  that  the  furniture  passed  to  the 
assignees  of  the  lessee,  the  jury  haying  found  that  he  was  the  reputed 
owner  of  the  furniture.  HickenhotJiam  y.  Groves,  2  0.  &  F.  492;  see 
Lingham  y.  Bigge,  1  B.  &  P.  82.  A.,  a  dyer,  haying  purchased  plant  of  B., 
resold  it  to  him,  and  B.  neyer  took  actual  possession,  but  demised  it  to  A. 
for  three  years,  during  which  time  A.  became  bankrupt ;  the  plant  was  held 
to  pass  to  his  assi^ees.  Bryaon  y.  Wylie,  1  B.  &  P.  83,  n.  So,  where  a 
tradesman  sold  his  household  furniture,  and  hired  it  back  at  a  weekly 
rent,  it  was  held  to  pass  to  his  trustee,  on  his  becoming  bankrupt.  Ex 
pte.  Lovering,  L.  B.,  9  Oh.  621.  So,  where  a  creditor  purchased,  under  a 
Inll  of  sale  from  the  sherifi,  certain  machinery  of  his  debtor,  taken  in 
execution  at  his  suit,  and  haying  marked  them  with  his  initials,  demised 
them  to  his  debtor,  it  was  held  that,  as  the  change  of  ownership  was  not 
notorious,  the  machinery  passed  to  the  assignees  of  the  debtor.  Lingard 
▼.  Messiter,  1  B.  &  0.  308 ;  see  Storer  y.  Htmter,  3  B.  &  0.  368 ;  Horn  y. 
Baker,  9  East,  215 ;  Clark  y.  Croumahaw,  3  B.  &  Ad.  804.  If,  howeyer, 
there  be  a  custom  to  hire  such  machinery,  it  would  not  pass  to  the  trustee. 
Fer  Alderson  and  Parke,  B.B.,  in  Hamilton  y.  Bell,  10  Exch.  552,  554. 
See  further,  infra,  and  post,  p.  1092.  Pictures  lent  to  the  artist  A.  who 
painted  them,  by  the  owner,  for  exhibition  in  apublic  gallery,  are  not 
-within  A.*s  reputed  ownership.    Ex  pie.  Dudgeon,  W,  N. ,  1884,  p.  124,  Bky. 

It  is  now  settled  that  a  notorious  custom  in  ihe  trade  which  the  bank- 
rupt carries  on,  that  the  articles  to  which  it  is  applicable,  and  which  are 
in  the  place  where  the  trade  is  carried  on,  may  or  may  not  be  the  pro- 
perty of  the  person  who  is  carrying  on  the  trade,  will  aDsolutebr  exclude 
the  doctrine  of  reputed  owneruiip.  Ex  pte,  Turquand,  14  Q.  B.  D.  636, 
G.  A,,  pott,  p.  1092.  B.  was  a  dockmaker,  and  kept  clocks  in  his  ehop 
for  sale,  and  also  clocks  belonging  to  other  people  for  repair.  In  July, 
1853,  the  plaintiflP  bought  a  clock  which  was  in  B.'s  shop,  but  desired  it 
might  be  kept  until  he  had  remoyed  into  a  new  house.  In  March,  1854, 
he  bought  two  other  clocks,  and  left  them  with  the  bankrupt  to  be 
cleaned,  which  might  haye  been  done  in  two  or  three  days.  On  the  7th 
of  April,  a  petition  in  bankruptcy  was  filed  against  B.,  at  which  time  the 
three  cloc^  were  in  his  shop.  Held,  that  they  were  not  liable  to  seizure 
by  the  assignees.  Hamilton  y.  Bdl,  10  Exch.  545.  In  that  case  Parke,  B., 
said  he  did  not  quarrel  with  the  decision  in  Lingard  y.  Messiter,  eupra, 
idthough,  had  it  appeared  that  it  was  the  custom  to  hire  machinery,  the 
decLsion  might  be  questionable. 

It  is  sufficient  to  show  that  the  custom  is  notorious  in  the  trade,  and  to 
peoroons  haying  dealings  with  the  bankrupt ;  it  need  not  be  shown  to  be 
00  to  the  world  at  large.  Wateon  y.  Feache,  and  Ex  pte.  Watkina,  infra  ; 
Ex  pte,  Fowell,  1  Oh.  V,  501,  0.  A. ;  In  re  Hill,  Id,  503,  n.,  0.  A.  Thus, 
where  the  hirer  of  a  coal  barge  painted  his  name  thereon,  and  registered 

bb2 
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it  in  his  own  name,  in  accordance  with  the  usage  of  the  trade,  the  barge 
was  held  not  to  be  in  his  reputed  ownership.  Watson  y.  Peachej  1  N.  C. 
327.  So,  where  there  is  a  custom,  on  the  piuchase  of  farm,  stoc^,  to  leave 
the  animals  on  the  seller's  premises  for  the  owner's  conyenienoe ;  FritsUy 
y.  Prattf  L.  B.,  2  Ex.  101 ;  or,  where  it  is  the  custom  in  the  wine  and 
spirit  trade  for  goods  to  remain  in  the  bonded  warehouse  of  the  seller,  or 
of  a  third  person  to  the  order  of  the  seller,  until  required  by  the  purchaser, 
and  whether  the  purchaser  has  or  has  not  receiyed  a  deliyery  order  for  the 
goods;  Exvte.  WatkinSy  L.  E.,  8  Ch.  620 ;  Expte.  Vaux,  L.  R, 9  Ch.  602; 
Siere  is,  when  the  ^oods  are  sold  and  so  remam  in  the  seller's  possession, 
no  reputed  ownership  in  him.  See  also  Carmthers  y.  Payne,  5  Bing.  270, 
and  Expte.  MarrahUj  ante,  p.  1090.  The  decision  in  Knowles  y.  HorsfaU, 
5  £.  &  A.  137,  IB  not  now  £)llowed.  See  observations  of  Alderson  and 
Parke,  BB.,  thereon  in  Hamilton  y.  Bell,  10  Ex.  552,  554.  So,  the  doc- 
trine of  reputed  ownership  does  not  apply  where  there  is  a  custom  to 
purchase  pianos  from  dealers  on  **  the  hire  system ; "  Ex  pte.  Hattersfey,  8 
Ch.  D.  001 ;  or,  for  hotel  keepers  to  hire  furniture ;  Ex  pte,  Powell,  supra ; 
Crawcour  y.  Salter,  18  Ch.  D.  30,  C.  A. ;  Ex  pte.  Turquand,  14  Q.  B.  D. 
636,  C.  A. ;  or  a  custom  to  send  goods  "on  sale  or  return."  Ex  pte, 
Wingfield,  10  Ch.  D.  591.  But  the  custom  as  to  hiring  does  not  extend 
to  the  case  of  ordinary  householders.  Ex  pte.  Brooks,  23  Ch.  D.  261,  C.  A. 
And,  where  it  was  the  usual  course  for  purchasers  of  hops  to  leaye  them 
in  the  vendor's  warehouse  for  resale,  undistinguished  from  his  own  stock, 
hops  so  left  were  held  to  pass  to  his  assignees ;  to  exclude  this  consequence, 
the  custom  must  be  such  that  persons  dealing  with  the  trader  may  see  and 
know  that  the  goods,  though  in  his  possession,  may  possibly  not  be  his 
property.     Thaddhwaite  y.  Cock,  3  Taunt.  487.    This  case  was  cited  in  the 

Judgment  of  Ex  pte.  WatMns,  supra,  without  disapprobation,  and  as  the 
Lops  sold  were  purposely  confused  with  those  unsold,  to  avoid  their  being 
known  apart,  there  seem  special  grounds  for  distinguishing  these  cases. 
Where  it  appears  that,  in  some  instances,  articles  used  in  collieries  belong 
to  the  tensmts,  and  that  in  others  they  do  not,  that,  though  in  some  cases 
the  landlord,  in  demising  collieries,  permits  the  lessee,  on  certain  condi- 
tions, to  have  the  use  of  such  articles  during  the  demise,  yet  in  other 
instances  they  belong  absolutely  to  the  lessee ;  in  such  cases  the  posses- 
sion, being  equivocal  evidence  of  the  ownership,  ought  not  to  raise  an 
inference  that  the  person  in  possession  is  the  owner.  Per  Abbott,  C.  J., 
Storer  v.  Hunter,  3  B.  &  C.  376. 

In  order  to  prove  the  bankrupt  to  be  reputed  owner,  evidence  of  reputa- 
tion is  admissible.  Oliver  v.  Bartlett,  1  B.  &  B.  269.  And  on  the  oUier 
hand,  evidence  of  a  contrary  reputation  is  admissible  for  the  defendant 
Gurr  V.  Button,  Holt,  N.  P.  327.  Thus  evidence  of  the  bankrupt  being 
in  possession  of  furniture,  &c.,  under  an  agreement  which  was  notonoos 
in  the  neighbourhood,  was  held  to  take  the  case  out  of  the  statute. 
Muller  V.  Moss,  1  M.  &  S.  335. 

The  section  does  not  apply  unless  the  goods  are  in  the  sole  possession  of 
the  bankrupt,  as  the  sole  reputed  owner.  Ex  pte.  Dorman,  L.  £.,  8  Ch. 
51;  Ex  pte.  Fletcher,  8  Ch.  D.  218. 

In  his  trade  or  hisiness.^  Although  the  Bky.  Act,  1883,  in  general 
applies  alike  to  traders  and  non-traders,  yet  as  the  reputed  ownership 
clause  applies  only  to  goods  in  the  possession,  &c.,  **  of  the  bankrupt,  in 
his  trade  or  business,"  it  is  still  necessary  to  consider  whether  the  bank- 
rupt has  carried  on  a  trade  or  business.  The  Act  does  not  define  these 
terms,  and  the  word  business  does  not  occur  in  the  earlier  Bky.  Acts ;  it 
is  wider  than  the  term  trade,  and  will  probably  include  any  oocapalaan 
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engaged  in  with  a  view  to  profit  as  the  means  of  obtaining  a  liyelihood: 
Thus,  the  occupation  of  a  schoolmaster  is  a  business,  voe  d.  Bish  y. 
Keeling,  1  M.  &  S.  95.  See  also  other  cases  cited  ante,  p.  698.  But  the 
element  of  gain  is  not  essential,  for  even  a  charitable  institution  under  a 
superintendent  in  which  working  girls  are  gratuitously  lodged  and 
boarded  is  a  business ;  RoUe  y.  Miller ,  27  Gh.  D.  71,  0.  A. ;  so  is  a  hospital 
where  the  patients  make  small  pa3^ents.  Bramwell  y.  Lctcy^  10  Ch.  Di 
691. 

To  proye  trading  by  buying  and  selling  goods,  eyidence  of  both  buying 
and  selling  is  necessary.  Eden,  Bank.  3.  Where  the  buying  is  proyed, 
the  intention  of  the  bankrupt  as  to  the  disposition  of  them  may  be  proyed 
by  his  declarations  at  the  time  of  purchase.  Oale  y.  Half  knight,  3  Stark. 
56 ;  Millikin  y.  Brandon,  1  0.  &  P.  380.  But  his  trading  cannot  be  proyed 
as  against  third  persons  by  his  admissions  made  at  any  other  time.  Bromley 
y.  Kiwg,  By.  &  M.  228,  cor.  Best,  0.  J.  The  quantum  of  dealing  is  im- 
material, when  coupled  with  the  intention  to  continue  it.  PcShnan  y, 
Vaughan,  1  T.  B.  572 ;  Newland  y.  Bell,  Holt,  N.  P.  221.  Thus  the  pur- 
chase of  one  lot  of  timber,  and  the  sale  of  a  jjortion  of  it,  is  a  tracUng. 
Holroyd  y.  Gywnne,  2  Taimt.  176.  But,  occasional  acts,  as  of  a  colonel  of 
a  regiment  selling  horses  occasionally  at  Tattersall's ;  Ex  pte.  Blackmore, 
6  Yes.  3 ;  or,  of  a  person  who  keeps  hounds  buying  dead  horses  and  selling 
the  skins  and  bones ;  Summered  y.  Jarvie,  3  B.  &  B.  2 ;  are  not  alone 
evidence  of  trading.  And,  where  a  person  buys  more  of  an  article  than 
he  wants,  and  sell  the  surplus,  he  does  not  thereby  trade.  Semhle,  New- 
land  y.  Bell,  Holt,  N.  P.  222.  So  where  a  person,  W.,  residing  in  a  house, 
occupies  land  adjacent,  on  which  he  carries  on  farming  and  market 
gardening  for  lus  pleasure,  and  after  supplying  his  hous^old,  sells  the 
surplus  produce,  and  realizes  a  profit,  he  does  not  thereby  carry  on  a 
trade  or  business.  Ex  pte,  Sulfy,  14  Q,.  B.  D.  950.  It  would,  howeyer^ 
be  otherwise  if  W.'s'intention  were  changed,  and  he  held  the  land  for 
the  purpose  of  business  only.  S.  0.  Where  a  mine-owner  buys  other 
ore  to  mix  with  his  own  and  then  smelts  the  whole  into  pig-iron  which  he 
sells,  he  thereby  trades.  Turnery,  Hardca»tle,  11  0.  B.,  N.  S.  683;  31 
L.  J.,  C.  P.  193.  And,  where  a  farmer  bought  horses  unfit  for  farming, 
and  resold  them,  and  ayowed  his  intention  to  take  out  a  licence  and  be* 
come  a  horse-dealer,  these  facts  were  held  to  be  eyidence  of  trading. 
Wright  y.  Bird,  1  Price,  20. 

Whether  a  tiader  who  has  ceased  to  buy,  but  is  selling  off  lus  stock, 
continues  to  trade,  depends  upon  the  circumstance  whether  there  be  an 
intention  to  resume  the  trading,  which  is  a  question  for  the  jury.  Ex 
pte,  Paiereon,  1  Bose,  402 ;  Eden,  Bank.  5 ;  Whararn  y.  Boutledge,  5  Esp. 
235.  So  where  a  person  who  formerly  traded  is  not  actually  carrying  on 
a  trade,  the  question  is  one  of  intention,  whether  the  debtor  bias  per* 
manently  ceased  to  trade,  or  has  only  temporarily  discontinued  his  trade 
with  the  intention  of  resuming  it.  Ex  pte,  Salaman,  21  Ch.  D.  394,  C.  A. 
So,  where  a  person  haying  manufactured  goods  for  sale,  continues  the 
manufacture  for  his  own  use,  and  occasionaUy  allows  persons  applying  to 
haye  small  quantities,  it  is  a  question  for  the  jury  whether  these  sales  are 
with  the  intention  of  continuing  the  trade,  or  for  the  accommodation 
merely  of  the  applicants.  Paul  y.  Dowling,  M.  &  M.  263.  Where  a 
fisherman  was  proyed  to  haye  bought  fish  at  sea  and  sold  it  again  during 
one  season,  which  was  the  usual  course  on  the  particular  coast,  Ld.  Ellen- 
borough  said  that  that  was  trading,  and  it  must  be  presumed  that  the 
bankrupt  still  carried  on  his  business  in  the  usual  way,  and  continued  a 
trader  aown  to  the  time  of  his  bankruptcy.  Heanny  y.  Birch,  3  Camp. 
233.  Where  business  had  been  carriea  on  by  one  m  partnei^hip  with 
another,  which  partnership  had  been  dissolyed  some  years  before,  and  no 
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act  of  trading  had  been  done  for  two  or  three  years  before  the  time  when 
tiie  petitioning  creditor's  debt  accrued,  but  the  concerns  had  not  been 
ultimately  wound  up,  and  part  of  the  stock  still  remained  in  the  ware- 
house of  the  parties  undisposed  of,  the  jury  found,  imder  the  direction  of 
Ld.  Ellenborough,  0.  J.,  that  the  trading  continued.  Backhouae^s  Execuion 
y  .Tarldcn^  2  Stark.  Ey.,  3rd  ed.,  129.  An  executor  disposing  of  his 
testator's  stock  does  not  thereby  trade,  though  he  purchases  other  artides 
to  make  it  marketable ;  but  it  is  otherwise  if  he  mcrease  the  stock,  and 
continue  to  sell.    Ex  pte.  Kutt,  1  Atk.  102. 

Where  a  farmer  buys  and  sells  artides  inddental  to  the  occupation  of 
his  farm,  as  if  he  buy  pigs,  &c.,  feed  them  on  his  stubbles,  and  re-sells 
them ;  Patten  v.  Brouone,  7  Taunt.  409 ;  or,  where  a  fanner  buys  seed  to 
mix  with  his  own  in  order  to  sell  with  greater  advantage,  and  then  sells 
the  mixture ;  S.  C. ;  he  does  not  thereby  trade.  Nor  does  the  lesaee  of  a 
quarry  who  q^uarries  and  works  up  slate  for  sale,  and  sells  tools  and  gnn- 
powder  to  his  workmen,  and  has  sold  iron  and  timber  to  a  builder  for 
buildings  in  the  quarry.  Ex  pte,  GkLUimore,  2  Eose,  424 ;  In  re  CUland, 
L.  E.,  2  Ch.  466 ;  ExpU.  Schomberg,  L.  E.,  10  Ch.  172.  See  also  Kent  v. 
Aetley^  L.  E.,  5  Q.  B.  19.  It  would  seem,  however,  that  in  this  case  and 
that  of  a  farmer,  a  business  is  carried  on  within  the  meaning  of  the  section. 

An  illegal  trading  seems  within  the  section,  as  the  buying  and  selling 
of  smuggled  goods ;  Cohh  v.  SymondSy  5  B.  &  A.  516 ;  or,  the  trading  en 
a  clergyman ;  Ex  pie,  Met/7not,  1  Atk.  196. 

In  order  to  fall  within  the  section,  the  goods  must  be  not  merely 
visibly  employed  in,  but  also  acquired  for,  the  bankrupt's  trade  or  business. 
Colonial  Bank  v.  Whinney,  30  Ch.  D.  261,  274,  281,  per  Cotton  and 
Lindley,  L.  JJ.,  not  affected  on  this  point  by  tiie  judgment  in  D.  P.  11 
Ap.  Ca.  261.  Property  hdd  by  the  bankrupt  not  in  Ids  trade  or  business 
does  not  become  so  oy  his  having  pledged  it  as  security  for  money  advanced, 
which  he  employs  in  his  busmess.  Ex  pte,  Nottingham,  Ac,  Bank,  15 
Q.  B.  D.  441. 

At  the  commencement  of  the  bankruptcy.']  If  the  goods  be  taken  out  of 
the  possession  of  the  baii^mpt  before  the  act  of  bankruptcy,  they  will  not 
pass  to  the  trustee  however  long  the  true  owner  may  have  allowed  the 
Dankrupt  to  retain  possession.  Jones  v.  Dwyer,  15  East,  21 ;  Arhouin  v. 
Williams,  Ey.  &  M.  72.  But,  it  was  held  by  Ld.  Gifford,  C.  J.,  at  Nisi 
Prius,  that  a  removal  on  the  same  day,  but  before  the  act  of  bankruptcy, 
would  not  take  the  case  out  of  the  stetute.    S.  C.    8ed  quoBre, 

Gk>ods  in  the  bankrupt's  possession  at  the  time  of  the  act  of  bankruptcy, 
token  possession  of  by  the  true  owner  without  notice  of  any  available  act 
of  bazikruptey,  and  before  the  date  of  the  receiving  order,  do  not  pass  to 
the  trustee,  as  they  are  within  the  protection  of  sect.  49,  dted  post, 
p.  1131 ;  see  cases  cited  ^«^,  pp.  1131,  1132. 

By  consent  and  permission  of  the  true  owner  J]  A  demand  of  possession 
made  by  the  owner  of  the  goods  before  the  act  of  bankruptcy,  is  sufBdent 
to  determine  the  consent.  Smith  v.  Topping,  5  B.  &  Ad.  674 ;  HomcadU 
V.  Thompson,  16  L.  T.,  N.  S.  774,  T.  T.  1867,  Ex.;  Ex  pte.  Harris,  L.  B., 
8  Oh.  48 ;  Ex  pte.  Ward,  Id.  144;  Brewin  v.  ShoH,  5  E.  &  B.  227 ;  24 
L.  J.,  Q.  B.  297;  Ex  pte.  Montagu,  1  Ch.  D.  554,  C.  A.;  Ex  pte.  Phillips, 
4  Ch.  D.  496. 

Where  goods  are  assigned  by  a  debtor,  subject  only  to  a  condition  for 
redemption  on  payment  of  a  debt  on  demand,  with  a  stipulation  that  he 
shall  retain  possesdon  of  them  imtil  default,  the  goods  so  retained  by  him, 
under  such  a  deed,  will  be  deemed  to  be  in  his  order  and  dispodtion  with 
the  consent  of  the  true  owner.    Freshney  v.  Carrick,  1  H.  &  N.  653 ;  26 
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L.  J.,  Ex.  129;  Homshy  y.  Miller,  1  E.  &  E.  192;  28  L.  J.,  Q.  B.  99; 
Spademan  v.  Miller,  12  C.  B.,  N.  S.  669 ;  31  L.  J.,  C.  P.  309.  The  opinion 
attributed  to  Bacon,  C.  J.,  to  a  contrary  effect  in  Ex  pte,  Homan,  L.  K.,  12 
Eq.  602,  was  disavowed  by  him  in  Ex  pte,  Harding^  L.  B.,  15  Eq.  223.  It 
makes  no  difference  whetner  the  ownership  is  acquired  by  the  mortgagee 
by  one  transaction,  and  the  goods  are  redemised  by  another,  or  whe^er 
the  transfer  by  way  of  mortg^e  and  the  redemise  are  simultaneous. 
Spademan  y.  MUler,  supra,  per  Willes,  J.,  citing  Lingham  y.  Biggs,  1  B. 
&  P.  82 ;  and  Bryeon  v.  Wylie,  ld»  83,  n.  The  fact  that  the  assignment 
had  been  registered  imder  the  Bills  of  Sale  Act,  1854,  did  not  affect  the 
question  of  reputed  ownership.  Stansfield  y.  CuhiU,  2  De  G.  &  J.  222, 
228 ;  27  L.  J.  Ch.  266, 271,  per  Turner,  L.  J. ;  Badger  v.  8haw,  2  E.  &  E. 
472 ;  29  L.  J.,  Q.  B.  73.  But  the  grantor  of  chattels  comprised  in  a  bill 
of  sale  which  has  been  and  continues  to  be  duly  registered  under  the  Bills  of 
Sale  Act,  1878  (4d  A  42  Vict.  c.  31),  is  not  their  reputed  owner.  Sect.  20, 
post,  p.  1255.  This  provision  apphes  when  bankruptcy  occurs  between  the 
execution  and  registration  of  the  bill  of  sale,  provided  the  latter  be  effected 
within  the;7  days  allowed  by  sect.  8.  Ex  pte,  Kahen,  21  Ch.  D.  871. 
Primd  facie  proof  of  such  bill  of  sale,  and  of  the  affidavit  required  to  be 
filed  therewith,  and  of  the  registration  thereof,  may  be  given  oy  means  of 
an  office  copy.  Sect.  16.  Sect.  20  has  now  however  a  ver^  limited  opera- 
tion only,  for  by  the  Amendment  Act  of  1882  ^45  &  46  Yict.  c.  43),  s.  15, 
it  is  repealed  as  to  bills  of  sale  given  by  way  of  security  for  the  payment 
of  money,  unless  (sect.  3}  registered  under  the  prior  act,  but  as  to  other 
bills  of  sale  it  remains  m  full  force.  Stoift  v.  Panned,  24  Oh.  D.  210 ; 
Reeves  y.  Barlow,  11  Q,.  B.  D.  610;  affirmed  on  another  ^und,  12  Q.  B.  D. 
436,  0.  A.,  where  the  court  expressed  no  opinion  on  this  point.  Casson  v. 
Churehlei/,  53  L.  J.,  Q.  B.  D.  335,  is  to  the  like  effect.  The  effect  of 
sect.  20  IS  not  extended  by  the  Bills  of  Sale  Act,  1890,  vide  post,  p.  1258. 
See  further,  post,  pp.  1251  et  sea. 

Where  the  trustee  of  an  infant  contracted  to  seU  plant,  and  let  the 
yendee  into  possession,  who  became  bankrupt,  it  was  held  that  the  plant 
passed  to  the  assignees,  for  by  '*  true  owner  '  is  meant  the  person  having 
the  legal  right  to  possession.  Ex  pte.  Dale,  Buck,  365.  Gdne  goods  of  a 
woman,  de  facto  married  to  and  Hying  as  his  wife,  with  a  man  who 
becomes  biuokrupt,  he  having  a  former  wife  living,  do  not  pass  to  his 
trustee  falthough  such  goods  were  in  his  possession;  if  she  were  ignorant 
of  the  former  marriage.  But,  if  she  have  allowed  him  the  control  and 
management  of  her  property  after  discoveij  of  the  former  marriage,  such 
property  passes  to  the  trustee.  Miller  y.  Demetz,  1  M.  &  Bob.  479.  See 
further  ^Tos^,  p.  1097.  The  statute  refers  to  chattels,  **  where  the  posses- 
sion, order,  or  disposition,  is  in  a  person  who  is  not  the  owner,  to  whom 
they  do  not  properly  belong,  or  wno  ought  not  to  have  them,  but  whom 
the  owner  permits  unconscientiously,  as  the  Act  supposes,  to  have  such 
order  and  disposition.  The  object  was  to  prevent  deceit  by  a  trader  from 
the  visible  possession  of  property  to  which  he  was  not  entitled"  ;  but  the 
possession  must  be  "  of  the  goods  of  anot?ier,  with  the  consent  of  the  true 
owner."  Per  Ld.  Bedesdale,  in  Joy  v.  Campbell,  1  Sch.  &  Lef.  336. 
Thus,  goods  were  bought  of  A.  by  the  bankrupt  with  the  fraudulent  in- 
tention of  never  paying  for  them,  and  were  kept  by  him  till  his  bank- 
ruptcy ;  after  which  A.  sought  to  recover  them  back ;  and  it  was  held, 
that  uiey  were  not  in  the  possession  of  the  bankrupt  with  the  consent  of 
the  true  owner ;  for  at  the  time  of  the  bankruptcy,  A.  not  having  then 
avoided  the  contract,  the  bankrupt  was  the  real  owner.  Load  v.  Oreen, 
15  M.  &  W.  216.  So  where,  under  an  oral  contract,  com  above  i^e  value 
of  10^.  was  bought  by  sample,  and  the  bulk  delivered  to  the  vendee's 
irarehonsmnaTi,  to  hola  to  his  order,  and  the  yendee,  three  days  afUir  the 
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delivery,  became  bankrupt  before  be  bad  seen  or  done  anything  wiili 
tiie  bulk ;  ^e  vendor,  two  days  after  the  bankruptcy,  demanded  the  com 
back :  it  was  held  that  as  the  vendee  had  not  *'  accepted"  the  bulk,  tha 
property  remained  in  the  vendor,  and  that  the  vendee  was  not  in  poaeee- 
sion  as  reputed  owner  with  the  consent  of  the  vendor,  within  the  meaning 
of  the  statute.  Smith  v.  Hudson^  6  B.  &  S.  431 ;  34  L.  J.,  a  B.  145; 
and  see  Ex  pte.  Geaves,  8  D.  M.  &  G.  291 ;  25  L.  J.,  Bky.  53. 

It  is  not  sufficient  to  show  that  the  goods  were  in  the  order  and  dispoa- 
tion  of  the  bankrupt,  with  the  consent  of  a  person  who  was  permitted  by 
the  true  owner  to  deal  with  them  as  his  own ;  but  the  consent  must  move 
directly  from  the  true  owner  to  the  bankrupt.  Frtuer  v.  Swansea  Canal 
Co,t  1  Ad.  &  £.  354.  No  consent  of  the  true  owner  can  be  implied,  where 
such  owner  is  ignorant  of  the  existence  of  the  property,  or  of  his  own 
right  to  it;  Be  Bawboru^a  Trust,  3  K.  &  J.  476;  26  L.  J.,  Oh.  588;  Es 
pte,  Fordy  1  Gh.  D.  521 ;  or  where,  from  the  drcumstanoes  of  the  case,  he 
18  unable  to  take  possession  of  the  property  before  the  bankruptcy,  as 
where  goods  on  board  a  ship  of  A.,  then  abroad  on  a  seeking  voyase, 
were  assigned  to  B.,  and  before  the  ship  arrived  in  England,  when  o, 
was  first  enabled  to  give  notice  of  the  assignment  to  the  master,  A.  became 
bankrupt.  Acraman  v.  BateSf  2  E.  &  E.  456 ;  29  L.  J.,  Q.  B.  78.  See 
Mair  v.  Olennie  and  other  cases,  posty  n.  1097. 

Where  a  person  entitled  to  take  out  letters  of  administration  neglected 
to  do  so,  but  remained  in  possession  of  the  goods  of  the  intestate  and 
became  bankrupt,  the  case  was  held  within  the  statute  as  against  a  person 
who  subsequently  took  out  letters  of  administration.  Fox  v.  Fisher,  3 
B.  &  A.  135.  See  also  Kitchen,  v.  Ibbetsoriy  L.  B.,  17  Eq.  46,  cited  posl^ 
p.  1100.  But  where  a  testator  directed,  in  case  his  eldest  son  ^onld  can^ 
on  his  trade,  that  his  lease  and  furniture  should  not  be  sold,  but  that  his 
trustees  should  permit  his  widow  and  children,  to  reside  in  his  dwelling- 
house  and  have  the  use  of  the  furniture,  it  was  held  that  the  furniture 
did  not  pass  to  the  assignees  of  the  mother  and  son,  who  had  carried  on 
the  trade.  Fxpte.  Martin,  2  Bose,  331.  So,  furniture  left  to  trustees  to 
be  enjoyed  by  the  owner  for  the  time  being  of  the  mansion-house,  and 
not  to  be  removed  without  the  leave  of  the  trustees,  will  not  pass  on  the 
bankruptcy  of  the  owner  for  the  time  being.  Shaftesbury,  El.  of  v. 
Bussell,  1  B.  &  0.  666. 

In  the  bankrupfs  possession,  order,  or  diepositionJ]  Where  a  warrant 
was  directed  to  a  trader's  servant  and  another  person,  as  special  baili&, 
who  took  possession  of  the  goods  in  the  shop,  but  the  busmess,  without 
the  trader  s  interference,  was  carried  on  apparently  as  usual,  it  was  held 
that  the  possession  of  the  servant  was  the  possession  of  the  master,  and 
that  the  case  was  within  the  statute.  Jackson  v.  Irvin,  2  Gamp.  48.  So^ 
where  the  execution  creditor  directed  the  sheriff  to  leave  a  man  in  pos- 
session, and  the  debtor's  business  was  carried  on  as  usual.  Toussaini  v. 
Hartop,  Holt,  N.  P.  335 ;  and  see  Doker  v.  HasUr,  2  Bing.  479.  But  a 
real  possession  of  chattels  taken  by  the  grantee  of  them,  under  a  bill  of 
sale  to  assert  his  right  to  the  chattels,  is  sufficient  to  take  them  out  of  the 
apparent  possession  of  the  grantor,  although  the  latter  is  allowed  the  use 
of  them.  Ex  pte.  National  Guardian  Assur,  Co.,  10  Ch.  D.  408,  C.  A. 
The  goods  of  a  third  person  on  the  premises  of  the  bankrupt  do  not  pass 
to  the  trustee,  if  at  the  time  of  the  bankruptcy  there  be  on  them  a  dis&eas 
for  rent.  Sacker  v.  Chidley,  13  W.  E.  690,  E.  T.  1865,  Ex.  So,  the 
possession  of  a  pawnee  is  not  the  possession  of  the  bankrupt  pawnor,  so 
as  to  bring  the  goods  pawned  within  the  statute  as  agunst  the  true 
owner.  Greening  v.  Clark,  4  B.  &  C.  316 ;  Webb  v.  Whinney,  18  L,  T., 
N.  S.  523,  T.  T.  1868,  C.  P. 
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Where  A.  deposited  with  B.,  as  a  security,  certain  dock  warrants  for 
sugars  lying  in  the  dock  warehouses  and  entered  in  his  name  in  the  dock 
books,  and  the  dock  company  assented  to  the  transfer,  and  A.  afterwards 
became  bankrupt,  it  was  held  that  the  sugars  did  not  pass  to  A.'s  assignees, 
as  &e  transfer  of  the  warrants  was  a  complete  transfer  of  the  possession 
before  the  bankruptcy.  Lucaa  y.  Dorrieriy  1  B.  Moore,  29.  ^d,  wines 
standing  in  another's  name  in  the  London  Docks,  which  are  only  delivered 
according  to  the  indorsement  of  the  warrants,  are  not  in  the  order  and 
disposition  of  the  bankrupt,  he  not  haying  the  warrants  in  his  possession. 
Expte.  Davenport,  Mont.  &  Bl.  165. 

If  a  symbolical  deUyery  only  can  be  made,  it  is  sufficient  to  take  the 
case  out  of  the  statute,  as  when  the  goods  are  of  great  bulk,  as  timber. 
Manton  y.  Moore,  7  T.  E.  67.  Or,  when  goods  on  board  a  ship  at  sea  are 
assigned,  and  the  bills  of  lading,  &C.9  handed  to  the  assignee;  Brown  y. 
Heathcoie,  1  Atk.  160 ;  but  if  the  ship  arriye,  and  the  assignee  has  an 
opportunity  of  taking  possession  and  does  not,  the  property  will  pass  to 
the  assignor's  trustee.    Mair  y.  Olennie,  4  M.  &  S.  240. 

Goods  the  property  of  the  plaintiff,  remained  by  his  consent  in  the 
possession,  order  and  disposition  of  A.  The  sheriff  at  the  suit  of  a  third 
person,  seized  the  goods  under  a^.  fa,  issued  against  A.,  but  allowed  him 
to  continue  in  possession  of  them  as  before ;  A.  then  became  bankrupt. 
It  was  held,  tiiat  the  seizure  b^  the  sheriff,  being  a  mere  wrongful  a|Ct, 
did  not  affect  the  possession  wmch  A.  had  by  the  consent  of  the  plaintiff, 
and  that  the  goods  were  therefore  liable  to  pass  to  A.'s  assignees  under 
the  reputed  ownership  clause.  Barrow  y.  Bell,  5  E.  &  B.  540 ;  25  L.  J., 
Q.  B.  2;  Jikcpte.  Edey,  L.  E.,  19  Eq.  254. 

Goods  8ent  on  sale  or  return,"]  Qtoods  left  with  A.  **upon  sale  or  return," 
are  within  his  possession,  order  and  disposition,  and  pass  to  his  trustee. 
Livesay  y.  Ho(^,  2  Camp.  83.  But,  where  there  is  a  custom  that  goods 
should  be  so  left,  the  section  does  not  apply.  Ex  pie,  Wingfield,  10  On.  D. 
591,  C.  A.  See  further,  ante,  pp.  1091, 1092.  So  where  goods  sent,  to  be 
returned  if  not  approved  of,  amyed  only  the  day  before  A.'s  bankruptcy, 
they  were  held  not  to  pass  to  his  assignees ;  for  he  should  be  allowed  a 
reasonable  time  to  select  such  goods  as  he  was  disposed  to  retain.  Oibson 
y.  Bratf,  8  Taunt.  76;  and  see  Smith  y.  Hudson,  and  other  cases  cited  ante^ 
p.   1096. 

Goods  belonging  to  a  feme  covert,]  Goods  belonging  to  a  woman  Hying 
with  a  trader  as  Yna  wife,  if  she  asserts  herself  to  be  his  wife,  or,  if  she 
has  allowed  him  to  deal  with  the  goods  as  his  own,  will  pass  to  his  trustee. 
Mace  y.  Cadell,  Cowp.  232 ;  see  Ex  pte,  Corhridge,  4  Oh.  D.  246.  But 
where,  on  marriage,  goods  are  vested  in  trustees  for  the  separate  use  of 
the  wife  in  order  to  enable  her  to  carry  on  a  separate  trade,  and  the 
husband  lives  with  her,  if  there  be  no  fraud,  such  effects  wiU  not  pass  to 
the  assignees  of  the  husband ;  but,  whether  the  trade  be  carried  on  solely 
by  thc^e,  or  jointly  with  tiie  husband,  ia  a  question  of  fact  for  the  jury, 
and  if  they  find  a  joint  trading  the  effects  will  pass  to  the  assignees. 
Jarman  v.  Woolloton,  3  T.  E.  618.  Where  household  goods,  even  of  the 
husband,  are  bond  fide  vested  in  trustees  for  the  sole  use  of  the  wife,  and 
he  becomes  banknipt  while  resident  with  her  in  the  house  in  which  the 
furniture  is,  tibe  goods  will  not  pass.  Simmons  v.  Edwards,  16  M.  &  W. 
838.  See  further  Dean  v.  Brown,  5  B.  &  0.  336 ;  Miller  v.  Demetz,  1  M. 
A  Bob.  479 ;  ante,  p.  1095 ;  Ashton  v.  BlacksJiaw,  L.  E.,  9  Eq.  510 ;  Ex  pte. 
Cox,  1  Oh.  0.  302.  So,  where  a  wife,  with  money  settled  to  her  s^)arate 
use,  from  time  to  time  renewed  the  settled  furniture.  Duncan  y.  Cashiny 
li.  E.,  10  0.  P.  554. 
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By  the  Married  Women's  Property  Act,  1882,  s.  1,  a  married  woman 
may  aoquire  and  hold  "  property  as  her  separate  property  in  the  same 
manner  as  if  she  was  a  feme  «o/e,  without  the  mteryention  of  any  tnutee ;  ** 
but  by  sect.  3,  "  any  money  or  other  estate  of  the  wife  lent  or  entrusted 
by  her  to  her  husband  for  tne  purpose  of  any  trade  or  business  carried  on. 
by  him  or  otherwise,  shall  be  treated  as  assets  of  her  husband's  estate  in 
the  case  of  his  bankruptcy."  This  provision  is  not  afFected  by  the  Bky. 
Act,  1883,  see  sect.  152,  post.  Part  m.,  tub  Ht.  Actions  by  and  against 
married  women  cUone,  p.  1239. 

Case  of  partners  and  other  tenants  in  common,']  The  share  of  a  dormant 
partner  is  not  within  the  statute,  where  the  ostensible  partner  has  btrnd 
fide  carried  on  the  business  in  his  own  name,  and  has  become  bankrupt ; 
Reynolds  y.  Bowley,  L.  B.,  2  Q.  B.  474,  Ex.  Gh.,  reyersing  S.  C,  Id,  41, 
and  oyerruling  Expte,  Enderby,  2  B.  &  C.  389 ;  and  Smith  y.  Watson^  JiL 
408,  412 ;  see  also  Ex  pte,  ffavman,  8  Oh.  D.  11,  C.  A.  But  a  partner 
remaining  in  possession,  after  dissolution  of  the  partnership,  is  witnin  tlie 
section.  Oraham  y.  McCaUoch,  L.  B.,  20  £q.  397.  Li  the  case  of  a 
tenancy  in  common,  the  yesting  of  the  property  in  the  trustee  depends  on 
the  question,  whether  the  one  tenant  in  common  allowed  the  other  to 
haye  the  apparent  ownership  of  the  whole.  Kirkley  y.  Hodgson,  1  B.  & 
C.  688,  601 ;  per  Bayley,  J. 

Ships."]  By  the  Merchant  Shipping  Act,  1854  (17  &  18  Yict  c  104\ 
s.  72,  *'  no  registered  mortgage  of  any  ship  or  of  any  share  therein,  shall 
be  affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor  after 
the  date  of  the  record  of  such  mortgage,  notwithstanding  such  mortgagor, 
at  the  time  of  his  becoming  bankrupt,  may  haye  in  his  possession  and 
disposition,  and  be  reputed  owner  of  auck  ship  or  share  thereof ;  and  such. 
mortgage  shall  be  preferred  to  any  right,  claun,  or  interest  in  such  ship, 
or  any  share  thereof  which  may  belong  to  the  assignees  of  such  bank- 
rupt. See  cases  under  the  repealed  Acts.  Bobinson  y.  MaodonneU,  5  M. 
&  S.  228 ;  KirJOey  y.  Hodgson,  1  B.  &  C.  588.  The  deposit,  by  the  regis- 
tered mortgagee  of  a  ship,  of  the  instrument  of  mortgage,  to  secure  a 
loan,  takes  the  ship  out  of  tiie  mortgagee's  order  and  di^sition.  Lacon 
y.  Zi/cn,  4  Qifl.  75;  32  L.  J.,  Ch.  25. 

Debts.]  Under  the  earlier  Acts  many  questions  arose  as  to  whether 
shares  in  companies,  policies  of  insurance,  and  other  choses  in  action  were 
in  the  order  and  disposition  of  the  bankrupt.  Under  the  present  section 
debts  due  to  the  bankrupt  in  the  way  of  his  trade  or  business,  are  the  only 
ohosee  in  action  which  yest  in  the  trustee  by  reason  of  reputed  ownership. 
Vide  ante,  p.  1090.  The  section  includes  only  debts  connected  with  the 
bankrupt's  trade.  Ex  pte.  Bensburg,  4  Ch.  D.  685.  The  expression 
« debts  due,"  does  not  include  debts  which  are  only  contingent  at 
the  commencement  of  the  bankruptcy,  but  it  does  include  debts  not 
presently  payable.  Ex  pte.  Kemp,  L.  K.,  9  Ch.  383.  It  seems  that  tiie 
addition  in  the  present  section  of  the  words  **  or  growing  due,"  does  not 
extend  its  o|>eration.     Vide  S.  C. 

Where  a  simple  contract  debt  is  assigned,  the  assignor  is  considered  as 
haying  the  order  and  disposition  of  the  debt  with  the  consent  of  the  true 
owner  until  the  debtor  has  notice  of  the  assignment ;  for  the  assignment 
after  notice  to  the  debtor,  but  not  before,  is  equiyalent  to  deliyery  of 
moyable  goods.  Buck  y.  Lee,  1  Ad.  &  E.  804.  It  seems  to  be  sufficient 
if  the  notice  be  giyen  before  the  receiying  order,  if  the  transaction  be 
bond  fide  and  wimout  notice  of  any  ayailable  act  of  bankruptcy,  the 
transaction  bein^  then  protected  under  sect.  49,  po^t  P-  1131.  See 
In  re  Styan,  1  Phill.  105 ;  and  see  Toung  y.  Eope,  2  Exch.  105 ;  Crniham 
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V.  Furher,  14  0.  B.  134 ;  23  L.  J.,  0.  P.  10.  Notice  to  the  offldal  liqui- 
dator of  a  comjiaiiy  being  woxmd  up,  of  the  assignment  of  a  debt  due  from 
the  company,  is  sufficient  to  perfect  the  title  of  the  assimee.  Wmgg^s 
case,  L.  E.,  5  Eq.  284.  If  the  assignee  of  a  debt  take  ail  possible  sto]^ 
to  get  possession  of  the  debt  by  sending  notice  to  the  debtor,  although  it 
do  not  reach  him  till  after  the  bankruptcy,  the  debt  does  not  continue  in 
tiie  order  and  disposition  of  the  assignor  in  the  meantime,  so  as  to  pass 
to  his  trustee.  Bdcher  y.  Bellamy,  2  Exch.  303.  When  the  freight  to 
be  earned  by  a  ship  is  assigned  ana  notice  given  to  the  party  who  is  to 
pa^  it,  tiie  freight  is  no  longer  in  the  order  and  disposition  of  the 
assignor.  Dtmglae  v.  Buesdl,  4  Sim.  524;  1  Myl.  &  K.  488.  E.  con- 
tracted to  supply  meat  to  A.;  E.  assigned  the  contract  to  H.,  who 
supplied  his  own  meat  under  the  contract  in  E.'s  name,  without 
notice  to  A.  that  E.  was  not  performing  the  contract;  A.  determined 
the  contract,  and  E.  became  Dankrupt ;  held  that  the  price  of  the 
meat  due  from  A.  was  within  E.'b  disposition  with  the  consent  of 
the  true  owner  H.  Cooke  y.  Hemming,  L.  K.,  3  C.  P.  334,  diss,  Willes,  J. 
In  the  judgment  in  this  case  the  preyious  cases  are  reviewed.  An  autho- 
rity given  oy  A.  on  his  tenant  d,  to  pay  accruing  rent  to  0.  is,  unless 
^ven  for  valuable  consideration,  revoked  by  A.'b  bankruptcy.  Expte. 
Mall,  10  Oh.  D.  615. 

Fixtures,!  As  the  statute  provides  only  for  the  case  of  personal  chattels, 
fixtures  will  not  pass  to  Uie  trustee  of  a  bankrupt,  as  being  in  his  order 
and  disposition.  Freshney  v.  Carrick,  1  H.  &  N.  653 ;  26  L.  J.,  Ex.  129. 
The  lessee  of  land  having  erected  a  distillery  thereon,  demised  the  same 
to  persouB  who  became  bankrupt :  held,  that  the  stills,  &c.,  being  fixed 
to  the  freehold,  did  not  pass  to  the  assignees.  Horn  v.  Baker,  9  East, 
215 ;  Accord.  Clark  v.  Crownshaw,  3  B.  &  Ad.  804.  A  steam-engine 
was  erected  at  the  joiut  expense  of  landlord  and  tenant  for  the  purpose  of 
working  a  colliery,  to  be  used  by  the  tenant  during  the  term,  out  to  be 
held  as  the  property  of  the  landlord,  subject  to  such  use ;  the  court  held 
this  case  not  to  be  within  the  statute.  Coombs  v.  Beaumont,  5  B.  &  Ad. 
72.  The  tenant  in  fee  simple  of  a  cotton  mill,  which  contained  a  steam- 
engine,  boilers,  &c.,  mortgaged  it  with  those  articles,  and  remained  in 
possession  till  his  bankruptcy ;  the  plate  of  the  engine  fwhich  f onned  no 
part  of  the  working  apparatus)  was  fixed  to  the  freehold  of  the  mill, 
fivery  other  part  of  the  machine  was  secured  by  bolts  and  screws,  and 
might  be  removed  without  injury  to  the  building;  it  was  held  that  the 
steam-engine,  &c.,  were  not  chattels  within  the  reputed  ownership  of  the 
mortgagor.  Hubbard  v.  Bagshaw,  4  Sim.  326 ;  Ex  pte,  Lloyd,  1  Mont.  & 
Ayr.  494,  and  Ex  pte,  Betcher,  2  Mont.  &  Ayr.  160 ;  Ex  pte,  Gawan,  5  D. 
Bf.  &  G.  403;  25  L.  J.,  Bkv.  1 ;  Walmsley  v.  Milne,  7  C.  B.,  N.  S.  115 ; 
29  L.  J.  0.  P.  97  ;  followed  in  Climie  v.  Wood,  L.  E,  3  Ex.  257 ;  L.  E., 
4  Ex.  328,  Ex.  Gh. ;  and  In  re  Richards,  L.  E.,  4  Oh.  630,  in  which  cases 
the  authorities  on  this  subject  are  reviewed.  See  also  Sheffield,  Ac,  Build^ 
ing  Soe,  v.  Harrison,  15  Q,.  B.  D.  358,  0.  A.  Even  where  trade  fixtures 
are  put  up  by  the  mortgagor  after  the  mortgage,  they  do  not  pass  to  his 
trustee.  Ex  pte,  Betcher,  and  Walmsley  v.  Milne,  supra;  Uvilwick  y. 
Swindell,  L.  E.,  3  Eq.  249;  Longbottom  v.  Berry,  L.  E.,  5  Q.  B.  123. 
There  is  no  distinction  between  fixtures  removable  as  between  landlord 
and  tenant  and  fixtures  not  so  removable ;  for  as  between  mortgagor  and 
mortgagee  the  maxim,  quicquid  plantatur  solo,  solo  cedit,  applies  in  full 
force ;  §.  00. ;  Climie  v.  Wood,  supra ;  Holland  v.  Hodgson,  L.  E.,  7  0.  P. 
328,  Ex.  Oh.  See  also  Horn  v.  Baker,  supra,  and  notes  thereto  in 
2  Smith's  L.  0. ;  and  Meux  y.  Jacobs,  L.  E.,  7  H.  L.  481.    The  rule  is  the 
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same  wheUier  the  mortgage  be  a  legal  one  or  merely  equitable;  Exp, 
Lloyd,  Ex  o^«.  Qawan,  and  Lirngbottom  v.  Berry,  supra ;  TM  t.  SodgCy 
L.  E.,  5-  0.  JP.  73,  Ex.  Ch. ;  and  whether  the  mortsagor  be  a  freeholder  or 
leaseholder  of  the  mortgi^;ed  premises.  In  re  Bichards,  L.  B.,  4  Ch.  630, 
637.  The  fact  that  by  l£e  mortgage  deed  the  mortgagor  in  possession, 
for  the  better  securiiji^  the  mortgaged  interest,  attorned  tenant  to  the 
mortgagee,  does  not  afroct  tiie  right  of  ike  mortgagee  to  the  fixtures.  Ex 
pie,  Punnetty  16  Oh.  D.  226.  But  where  a  mortgagor  in  possession  lets  the 
mortgaged  premises,  the  tenant  may  remove  the  trade  fixtures  which  he 
himself  puts  up.     Sanders  y.  Davis,  15  Q.  B.  D.  218. 

In  the  bankrupt's  possession  cu  executor,']  Gk)ods  of  a  testator  or  intestate, 
in  the  possession  of  the  bankrupt  as  executor  or  administrator,  are  not 
within  the  statute.  Ex  pU.  EUis,  1  Atk.  101 ;  Farr  y.  Newman,  4  T.  B. 
629.  And  in  such  case  eyen  money,  if  it  can  be  specifically  distinguished, 
will  not  pass  to  the  trustee ;  per  Ld.  Mansfield,  C.  J.,  Howard  y.  Jemmett, 
3  Burr.  1369 ;  Taylor  y.  Plumer,  3  M.  &  S.  578.  But,  where  a  bankrupt 
had  remained  in  possession  of  the  intestate's  goods  for  some  years,  with- 
out haying  taken  out  administration,  though  entitled  to  do  so,  the  goods 
were  held  to  pass  to  the  assignees.  Fox  y.  Fisher,  3  B.  &  A1  135.^  So, 
where  the  grantees  of  a  bill  of  sale  of  goods,  used  by  the  grantor  A.  in  his 
business,  permit  A.'s  administratrix  d,  to  continue  using  them  in  the 
same  way  for  15  months  after  A.'s  death,  they  are  in  the  reputed  owner- 
ship of  B.    Kitchen  y.  Ihbetson,  L.  £.,  17  Eq.  46. 

In  the  bankrupt's  possession  as  factor,  broker,  or  agent,]  Qoods  in  the 
bankrupt's  possession  as  factor  will  not  pass  to  his  trustee.  B.  N.  P.  42 ; 
per  cur,,  in  Mace  v.  Cadell,  Cowp.  233 ;  Ex  pte.  Bright,  10  Ch.  D.  566,  G.  A. 
If  the  factor  have  sold  the  goods  and  receiyed  &e  proceeds  before  the 
bankruptcy,  the  principal  must  come  in  with  the  rest  of  the  creditors  and 
prove.  Scott  y.  Surman,  WiUes,  400.  But,  if  the  factor  take  notes  in 
payment ;  8.  C. ;  or  invest  the  proceeds  of  the  original  goods  in  other 
goods ;  Whitecomb  y.  Ja^b,  1  Salk.  160 ;  the  notes  or  goods  are  the  specifie 
property  of  the  principal,  and  do  not  pass  to  the  tru^ee,  although  the  in- 
vestment was  a  breach  of  trust.  Taylor  v.  Plumer,  3  M.  &  S.  562.  In 
that  case  a  draft  was  entrusted  to  a  broker  to  purchase  Exchequer  bills, 
and  he  cashed  it  and  purchased  American  stock  and  bullion,  but  after  an 
act  of  bankruptcy  handed  them  to  Ids  principal,  who  sold  the  whole  and 
received  the  proceeds ;  and  it  was  held  that  he  was  entitled  to  retain  them 
against  the  assignees.  In  such  a  case  the  right  to  the  proceeds,  even 
money  if  it  can  be  distinguished,  remains  in  the  princmal ;  per  cur.,  S.  C. ; 
Ex  pte,  Cooke,  4  Ch.  D.  123,  G.  A. ;  Accord,  Harris  v.  Truman,  9  Q.  B.  D. 
264,  C.  A.  So  in  the  case  of  an  agent  for  sale  of  land.  Birt  y.  Burt,  11 
Ch.  D.  773,  n.,  C.  A.  See  also  KnatchbuU  v.  HcUlett,  13  Ch.  D.  696,  C.  A.; 
Hancock  v.  Smith,  41  Ch.  D.  456,  C.  A.  So,  if  the  goods  have  been  sold, 
but  the  price  have  not  been  paid  before  the  bankruptcy  of  the  factor,  and 
the  trustee  receive  the  money,  tiie  principal  may  sue  him.  ScoU  v. 
Surman,  supra.  Books  deposited  with  a  bookseller  for  sale  on  com- 
mission, though  not  separate  from  hisgeneral  stock,  do  not  pass  to  lus 
trustee.     Whitjield  y.  Brand,  16  M.  &  W.  282 ;  and  see  the  cases  if^fira. 

In  the  bankrupts  possession  for  a  particular  purpose,]  Where  goods  are 
in  the  bankrupt's  possession  for  a  particular  purpose,  he  has  not  such  a 
disposition  of  them  as  to  make  them  pass,  under  ^e  statute,  to  his 
trustee.  Collins  v.  Forbes,  3  T.  E.  316 ;  Clarke  v.  I^>enee,  4  Ad.  &  E.  448. 
As  where  a  shipbuilder  sold  an  unfinished  ship,  and  agreed  to  complete 
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it,  and  it  remained  at  the  time  of  his  bankmpt^  in  his  yard  for  comple- 
tion. Holdemeas  v.  Bankin,  28  Beav.  180;  2  f).  F.  &  J.  258 ;  29  L.  J., 
Oh.  753.  See  also  Ex  pU.  Watts,  32  L.  J.,  Bky.  35 ;  SwainsUm  y.  Clay, 
32  L.  J.,  Ch.  503. 

• 

In  the  hankrupfa  possession  as  trustee."]  By  sect.  44  (1)  {ante,  p.  1084), 
property  held  by  the  bankrupt  in  trust  for  any  other  person  does  not  pass 
to  tne  trustee ;  and  this  was  so  under  the  former  Acts.  Winch  y.  Keeley, 
1  T.  R.  619 ;  Taylor  v.  Plumer,  3  M.  &  S.  576 ;  Sinclair  y.  Wilson,  20 
Beay.  324 ;  24  L.  o,,  Ch.  537 ;  Ex pte,  Cooke,  and  Harris  y.  Truman,  ante, 
p.  1100.  See  furQier  post,  p.  1126.  By  sect.  147,  the  court  may  appoint 
a  new  trustee,  in  lieu  of  one  who  has  become  bankrupt,  [Bky.  Act,  1869, 
8.  117.] 

It  will  haye  been  seen  that  many  of  the  aboye  cases  as  to  factors, 
trustees,  &c,  were  decided  chiefly  on  the  groimd  that,  the  bankrupt 
haying  only  a  qualified  property  in  the  goods  or  j>roperty  clothed  with  a 
trust,  the  property  did  not  pass  to  the  assignees,  with  but  slig^ht  reference 
to  the  question  of  reputed  ownership ;  as  were  also  the  following  cases : 

A.  and  B.  affreea  that  B.  shoula  purchase  of  A.  the  light  gold  coin 
which  he  should  send,  at  a  stated  price,  and  that  A.  should  from  time  to 
time  draw  upon  B.  for  the  money  due  upon  such  sale,  and  that  B.  should 
also  from  time  to  time  accept  other  bills  drawn  by  A.  for  his  own  con- 
yenienoe,  for  which  A.  was  to  remit  yalue.  After  they  had  acted  under 
this  contract  for  some  time,  B.  became  a  bankrupt,  bemg  under  accept- 
ances to  a  large  amount;  and  A.,  not  knowing  of  the  bankruptcy,  in 
order  to  enable  B.  to  discharge  the  acceptances,  sent  him  a  quantity  of 
tight  gold  and  biUs  which  were  taken  by  B.'s  assignees.  It  was  held  that 
A.,  who  had  since  paid  B.'s  acceptances,  might  recoyer  back  the  gold  and 
bills  sent  after  B.'s  bankruptcy,  on  the  ground  that  they  were  sent  for  the 
particular  purpose  of  paying  uiose  acceptances,  and  that,  as  the  purpose 
was  not  answered,  the  property  in  the  gold,  &c.,  remained  or  became  re- 
yested  in  A.  Tooke  y.  Hollingworth,  5  T.  B.  215 ;  2  H.  Bl.  501,  Ex.  Ch. 
See  also  Taylor  y.  Plumer,  3  M.  &  S.  562 ;  ante,  p.  1100.  Where  A.,  hay- 
ing agreed  to  lend  B.  200/.  to  be  applied  to  a  specific  purpose,  drew  a 
cheque  on  his  banker  for  that  sum,  ana  deliyered  it  to  B.,  who  afterwards , 
becune  bankrupt,  and  B.,  not  haying  used  the  cheque,  returned  it  to  A. 
after  haying  committed  an  act  of  oankruptcy :  it  was  held  that  B.'s 
assignees  ooiQd  not  maintain  troyer  for  the  cheque.  Moore  y.  Barthrop,  1 
B.  &  C.  5.  Where  A.  adyanced  money  to  B.,  then  lying  in  prison,  for 
the  purpose  of  settling  with  his  creditors,  and,  the  purpose  failing,  part  of 
the  amount  was  re]gaid  to  A.  by  B.,  who  became  bankrupt  by  lying  two 
months  in  prison,  it  was  held  that  the  assignees  could  not  recoyer  the 
money  so  repaid.  Toovey  y.  Milne,  2  B.  &  A.  683.  See  also  Chartered 
Bank  of  India,  <fcc.  y.  Evans,  21  L.  T.,  N.  S.  407,  July,  1869,  P.  C.  So 
where  money  was  obtained  by  means  of  a  guarantee  giyen  expressly  to 
enable  bankers  to  meet  a  run  upon  their  oank,  but,  finding  their  case 
hopeless,  they  at  once  returned  the  money,  and  suspended  payment  the 
next  day,  and  afterwards  became  bankrupt:  it  was  held  by  £h:le  and 
Crompton,  JJ.,  that  Hhe  money  did  not  pass  to  the  assignees;  the  prin- 
ciple of  the  aboye  cases  being  that  the  money  being  domed  with  a  trust 
for  a  specific  object,  the  object  failing,  the  bankrupts,  as  between  them- 
selyes  and  their  sureties,  were  bound  to  return  it.  Edwards  y.  Olyn,  2  E. 
A  E.  29;  28  L.  J.,  Q.  B.  350. 

Evidmoe  of  the  title  of  the  trwtee.]    By  sect  132,  « (2)  The  production 
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of  a  copy  of  the  London  Qazetto  containing  any  notice  of  a  receiying 
order »  or  of  an  order  adjudging  a  debtor  bankrupt,  shall  be  concluaiYe 
evidence  in  all  legal  proceedings  of  the  order  haying  been  duly  made,  and 
of  its  date."    [Bky  Act,  1869,  s.  10.] 

The  mere  production  of  a  copy  of  the  London  Gkizette  containing  the 
advertisement  will  be  sufficient,  without  further  proof  that  it  is  Uie 
Gazette,  or  was  printed  by  authority.  B.  v.  Battdnitz,  21  L.  T.,  N.  S. 
621;  0.  G.  B.,  M.  T.  1869,  decided  under  the  Bky.  Act,  1849,  s.  233; 
distinguishing  B.  y.  Wallace,  17  L:.  C.  L.  E.  206.  See  also  B.  y.  Forvythy 
B.  &  By.  274,  277.  The  production,  however,  of  the  single  page  of  the 
Gazette  containing  the  advertisement,  bearing  no  printer's  name,  and  not 
purporting  to  be  published  by  authority  is  not  sufficient  evidence.  B,  v. 
jLowe^  52  li.  J.,  Q.  B.  D.  122.  But  this  would  probably  be  immaterial, 
as  the  proceedings  would  no  doubt  show  the  bankruptcy  under  sects. 
134, 137,  post,  p.  1121.  The  copy  of  the  Gazette  is  conclusive  as  to  the 
validity  of  the  adjudication,  and  precludes  any  objection  being  taken, 
except  by  appeal,  to  the  jurisdiction  of  the  court  making  the  order. 
Bevell  V.  Bhke,  L.  B.,  7  0.  P.  300 ;  L.  B.,  8  0.  P.  533,  Ex.  Oh.  It  is  even 
conclusive  on  third  persons.  S.  0. ;  Ex  pie,  Learoyd,  10  Oh.  D.  3,  0.  A.. 
And  is  conclusive  as  to  the  committal  of  me  act  of  bankruptcy  on  which 
the  adjudication  ipurports  to  be  founded.    S.  0. 

As  to  the  meaning  of  the  words  *'  conclusive  evidence,"  see  B.  y.  Levi, 
Dears.  &  Bell,  47 ;  34  L.  J.,  M.  0.  174 ;  and  B.  v.  BobitiMm,  L.  B.,  1  0.  0. 
80. 

By  sect.  21  (2, 6),  the  Board  of  Trade  is  to  certify  the  appointment  of 
the  trustee,  and '  *  (4)  The  appointment  of  a  trustee  shall  take  effect  as  from 
the  date  of  the  certificate."    [Bkv.  Act,  1869,  s.  18.] 

By  sect.  138,  ''A  certificate  of  the  Board  of  Trade  that  a  person  has 
been  appointed  trustee  under  this  Act,  shall  be  conclusive  evidence  of  his 
appointment."  [Bky.  Act,  1869,  s.  18.]  By  Bky.  B.,  1886,  r.  297,  this 
certificate  is  to  be  in  Form  115,  given  in  the  Appendix. 

The  evidence  pointed  out  by  these  sections  will  be  sufficient,  whenever 
it  is  not  desired  to  carry  the  title  of  the  trustee  beyond  the  time  of  the  act 
of  bankruptcy,  on  which  the  adjudication  was  made.  Where,  however, 
it  is  necessary  to  roly  on  the  rolation  of  his  title  (under  sect.  43,  ante, 
p.  1084)  to  a  prior  act  of  bankruptcy,  it  will  be  requisite,  in  addition  to  the 
above  evidence,  to  show  such.  We  must  thereforo  consider  what  are  acts 
of  bankruptcy. 

The  foUowmg  aro  the  statutory  enactments  on  the  subject : — 

By  sect.  4,  **  (1.)  A  debtor  commits  an  act  of  bankruptcy  in  each  of  the 
following  cases : — 

**  (a.)  If  in  England  or  elsewhero  he  makes  a  conveyance  or  assign- 
ment of  his  property  to  a  trustee  or  trustees  for  Uie  benefit  ofma 


ent  conveyance. 


creditors  generally : "  [Bky.  Act,  1869,  s.  6  (1.)] 
**(b,)  If  in  England  or  elsewhero  he  makes  a  fraudul( 

gift,  delivery,  or  transfer  of  his  property,  or  of  any  part  thereof." 

[Bky.  Act,  1869,  s.  6  (2).] 
<*(c.)  If  in  England  or  elsewhere  Jie  makes  any  conveyance  or  transfer 

of  his  prcperty  or  any  part  thereof  or  creates  any  charge  thereon 

which  wovM  under  this  or  any  other  Act  he  void  as  a  fraudulent 

preference  if  he  were  adjudged  har^crujs^:" 
« {d!)  If  with  intent  to  defeat  or  delay  his  creditors  he  does  any  of 

the  foU  owing  things,  namely,  departs  out  of  England,  or  being 

out  of  England  romains  out  of  England,  or  departs  from  hia 

dwelling-house,  or  otherwise  absents  himself,  or  begins  to  keep 

house :  '^  pky.  Act,  1869,  s.  6  (3).] 
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(e.)  Bepealed  by  Bky.  Act,  1890,  s.  24,  vide  sect  1,  «»/ra,  sab- 
stitated. 

'*  (/.)  If  he  files  in  the  Court  a  dedaratioii  of  his  inability  to  pay  his 
debts  or  presents  a  bankruptcy  petition  against  himself: "  [Bky. 
Act,  1869,  8.  6  (4).] 

"  {g,)  If  a  creditor  has  obtained  a  final  judgrnenty**  vtc^eBky.  Act,  1890, 
8.  1,  infra,  '*  agaijist  him  for  any  amount,  and  execution  thereon 
not  having  been  stayed,  has  served  on  him  in  England,  or,  by  leave 
of  the  Court,  elsewhere,  a  bankruptcy  notice  under  this  Act,  require 
ing  him  to  pay  the  judgment  debt  in  accordance  vfith  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to  the  scUisf action  of  the 
creditor  or  the  Court,  and  he  does  not,  within  seven  days  after 
service  of  the  notice,  in  case  the  service  is  effected  in  England,  and 
in  case  the  service  is  effected  elsewhere,  then  within  the  time  limited 
in  that  behalf  by  the  order  giving  leaver  to  effect  the  service,  either 
comply  with  the  requiremenU  of  the  notice,  or  satisfy  the  Court  that 
he  has  a  counter-claim,  set-off  or  cross  demand  which  equals  or 
eacceeds  the  amount  of  the  judgment  debt,  and  which  he  could  not  set 
up  in  the  action  in  which  the  judgment  voas  obtained : "  [Bky.  Act, 
1869,  B.  6  (6).] 

"  (A.)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has  sus- 
pended, or  that  he  is  about  to  suipend,  payment  of  his  debts," 

By  the  Bky.  Act,  1890,  s.  1,  **  A  debtor  commits  an  act  of  bankruptcy 
if  execution  against  him  has  been  levied  by  seizure  of  his  ^ods  under 
process  in  an  action  in  any  court,  or  in  any  civil  proceeding  m  the  High 
Court,  and  the  goods  have  been  either  sold  or  held  by  the  sheriff  for 
21  days, 

**  Provided  that,  wh^re  an  interpleader  summons  has  been  taken  out  in 
regard  to  the  goods  seized,  the  time  elapsing  between  the  date  at 
which  such  summons  is  taken  out  and  the  date  at  which  the  sheriff 
is  ordered  to  withdraw,  or  any  interpleader  issue  ordered  thereon  is 
finally  disposed  of,  shall  not  be  taken  into  account  in  calculating 
such  period  of  21  days : "  [Bky.  Act,  1869,  s.  6  (5) ;  Bky,  Act, 
1883,  s.  4  (c).] 
"  Any  person  who  is  for  the  time  being  entitled  to  enforce  a  final  judg- 
ment shall  be  deemed  a  creditor  who  has  obtained  a  final  judgment 
within  the  meaning  of"  the  Bky.  Act,  1883,  s.  4  (g),  supra. 

By  the  Bky.  Act,  1883,  s.  5,  '*  Subject  to  the  conditions  hereinafter 
specified,  if  a  debtor  commits  an  act  of  bankruptcy  the  court  may,  on  a 
bankruptcy  netition  being  presented  either  by  a  creditor  or  by  the  debtor, 
make  an  oraer,  in  this  Act  called  a  receiying  order,  for  the  protection  of 
the  estate." 

Sect.  6.  **  (1.)  A  creditor  shall  not  be  entitled  to  present  a  bankruptcy 
petition  against  a  debtor  unless  " — 

**  (c.)  The  act  of  bankruptcy  on  which  the  petition  is  grounded  has 
occurred  within  three  months  before  the  presentation  of  the  peti- 
tion."   [Bky.  Act,  1869,  s.  6,]  *'and 

"  (d.)  The  debtor  is  domiciled  in  England,  or,  vnthin  a  year  before  the 
date  of  the  presentation  of  the  petition,  has  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England,** 

The  above  acts  of  bankruptcy  are  considered  in  detail,  and  the  sections 
compared  with  the  corresponding  sections  of  the  previous  acts,  post, 
pp.  1103  et  seq. 

As  to  what  is  a  secured  creditor,  see  sect.  168,  a/nte^  p.  1081. 
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.  It  will  be  seen  that  under  this  Act,  a  debtor  may  petition  against  him- 
self. 

By  sect.  103  (6),  where,  under  the  Debtors  Act,  1869,  s.  5,  "  application 
is  made  bv  a  judgment  creditor  to  a  court,  having  bankruptcy  jurisdic- 
tion,  for  tne  committal  of  a  judgment  debtor,  the  court  may,  if  it  thinks 
fit,  decline  to  commit,  and  in  Ueu  thereof,  with  the  consent  of  the  judg- 
ment creditor,  and  on  payment  by  him  of  the  prescribed  fee,  make  a 
receiying  order  against  the  debtor.  In  such  case  the  judgment  debtor 
sh^  be  deemed  to  haye  committed  an  act  of  bankruptcy  at  the  time  the 
order  is  made." 

In  such  case,  by  Bky.  Act,  1890,  s.  20,  "  the  bankruptcy  of  the  debtor 
shall  be  deemed  to  haye  relation  back  to  and  to  commence  at  the  time  of 
the  order,  or,  if  the  bankrupt  is  preyed  to  haye  committed  any  previous 
act  of  bankruptcy,  then  to  have  relation  back  to  and  to  commence  at  Uie 
time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have  been  committed 
by  the  debtor  within  three  months  next  preceding  the  date  of  the  order ; 
and  "  the  Bky.  Act,  1883,  s.  48,  ante,  p.  1085,  <*  shall  apply  as  if  the  debtor 
had  been  adjudged  bankrupt  on  a  bankruptoy  petition  presented  at  Uie 
date  of  the  receiving  order.'' 

Where  a  composition  or  scheme  of  arrangement  made  imder  Bky.  Act, 
1890,  s.  3,  postf  p.  1145,  cannot  proceed  wiuiout  injustice  or  undue  delay, 
or  the  approval  of  the  court  was  obtained  by  fraud,  the  court  may,  under 
Id,  s.  3  {l5},  postt  p.  1145,  annul  the  same,  and  adjudge  the  debtor  bank- 
rupt.   See  cases  hereon,  post,  p.  1148. 

Acts  of  Bankruptcy — 8taiuUA  Acts  of  bankruptoy  are  defined  by 
sect.  4,  ante,  pp.  1102,  1103.  Tnis  section  makes  no  distinction  between 
traders  and  non-traders.  An  act  of  bankruptcy  under  the  Bky.  Act, 
1869,  committed  before  the  Bky.  Act,  1883,  came  into  operation,  may, 
after  the  passing  of  that  Act,  still  be  relied  on  for  the  purpose  of  a  peti- 
tion, where  the  facte  amounted  also  to  an  act  of  bankruptoy  under  the 
Bky.  Act,  1869.  ExpU,  FraU,  12  a  B.  D.  334,  C.  A.;ExpU,  SnowhaU, 
L.  !E.,  7  Ch.  534,  542.  A  firm,  as  such,  cannot  commit  an  act  of  bank- 
ruptcy ;  it  must  be  the  personal  act  or  default  of  the  person  who  is  to  be 
made  a  bankrupt.    Expte.  Blain,  12  Oh.  D.  522,  0.  A. 

It  may  be  observed  that  sect.  6  (1  d\  ante,  p.  1103,  has  no  effect  on  acts 
of  bankruptcy,  but  only  limite  the  rignt  to  present  a  bankruptcy  petition, 
where  the  debtor  is  not  domiciled  iu  England,  or  has  not  within  a  year 
ordinarily  resided  or  had  a  dwelling-house  or  place  of  business  therein. 
This  condition  is  satisfied  where  a  foreigner  has  taken  furnished  rooms  in 
England,  which  he  has  within  the  period  occupied  exclusively,  for  3  months, 
witn  his  wife  and  servante.    Ex  pte.  Hecquard,  24  Q.  B.  D.  71,  C.  A. 

The  most  useful  decisions  with  respect  to  the  acte  of  bankruptcy  are 
noticed  below  in  the  order  in  which  they  are  given  in  the  section. 

Evidence  of  ads  of  bankruptcy, — (a)  Assignment  for  the  benefit  of  credi* 
tors.)  [Bky.  Act,  1869,  s.  6  (1)\]  Vide  ante,  p.  1102.  This  sub- 
section mdudes  assignmente  only,  iu  the  proper  leeal  sense  of  the  term, 
and  does  not  include  declarations  of  trust,  or  omer  dispositions,  not 
assignmente,  by  which  the  debtor's  property  may  be  di^osed  of,  for  the 
benefit  of  his  creditors.  Ex  pte,  Foley,  24  Q.  B.  I).  728,  C.  A.  But  even 
apart  from  this  sub-section,  an  assignment  of  all  a  debtor's  effects,  or  of 
aU  but  a  colourable  exception,  even  upon  trust  for  the  benefit  of  all  his 
creditors,  was  an  act  of  bankruptoy  as  a  fraudulent  conveyance.  Stewart 
v.  Moody,  1  0.  M.  &  E.  777 ;  Button  y.  Morrison,  17  Ves.  193 ;  vide  post, 
p.  1105.    Such  assignment  is  an  act  of  bankruptcy,  though  none  of  the 
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creditoTs  haye  executed  it,  and  thoagh  it  has  never  been  acted  upon, 
or  been  out  of  the  trader's  possession.  Botcherby  y.  Lancaster,  1  Ad.  & 
E.  77. 

A  creditor  who  has  acquiesced  in  the  execution  of  a  deed  of  assignment, 
^uid  taken  a  benefit  under  it  by  having  the  debtor's  property  protected 
from  execution,  is  estopped  from  availing  himself  of  it  as  an  act  of  bank- 
ruptcy, although  the  deed  be  not  binding  on  him.  Expte.  Stray,  L.  B., 
2  Ch.  374. 

It  may  be  observed  that  a  deed  of  assignment  of  property  to  a  creditor, 
in  trust  for  himself  and  other  creditors,  at  once  transfers  the  property  to 
the  trustee  imder  the  deed,  although  the  creditors  may  avoid  it  as  fraudu- 
lent. Siggere  y.  Evans,  5  E.  &  S.  367;  24  L.  J.,  Q.  B.  305;  Hobsan  y. 
Thellusan,  L.  E.,  2  a  B.  642. 

If  the  deed  of  assignment  be  destroyed  after  execution,  before  being 
acted  on,  it  still  amounts  to  an  act  of  bankruptcy.  Lees  v.  Whiteley, 
L.  B.,  2  Eq.  151.  And,  imder  the  Bky.  Act,  1861,  an  unstamped  and 
unregistered  deed  of  assignment  was  admissible  in  evidence  to  prove  an 
act  of  bankruptc};.  Expte.  Wensley,  1  D.  J.  &  8.  273 ;  32  L.  J.,  Bky.  22 
and  other  cases  cited  ante,  p.  221. 

(6.)  Fratutnlent  conveyance,  <fcc.]  [Bky.  Act,  1869,  s.  6  (2).]  Vide  ante, 
p.  1102.  A  fraudulent  delivery  of  goods  will  not  be  an  act  of  bankruptcy, 
unless  it  be  in  the  nature  of  a  gift,  or  transfer ;  so  that  where  goods  are 
removed  with  intent  to  delay  a  creditor,  but  the  person  in  whose  custody 
they  are  placed  has  no  interest  given  to  him  in  them,  this  is  not  an  act  of 
bankruptcy.  Cotton  v.  James,  M.  &  M.  273;  I»itt  y.  Beeston,  L.  B.,  4  Ex. 
159. 

As  the  acts  which  have  been  determined  to  be  fraudident  preferences 
are,  under  sect.  4  (1,  c),  also  acts  of  bankruptcy,  it  wiU  be  most  conve- 
nient to  consider  them  together  hereafter.  Post,  pp.  1 108  et  seq.  It  should 
be  observed  that  a  creditor  who  has  executed,  or  been  privy  to,  or  acted 
under,  the  fraudulent  deed,  cannot  himself  set  it  up  as  an  act  of  bank- 
raptcy ;  Bam/ord  v.  Baron,  2  T.  B.  594,  n. ;  Ex  pte.  Stray,  supra ;  nor, 
can  the  trustee,  where  the  j>etitioning  creditor  was  privy  to  it.  Tope  y. 
Hockin,  7  B.  &  0.  101.  The  intent,  express  or  implied,  to  defeat  or  aelay 
creditors  must  exist.  Under  the  old  Acts,  when  a  non-trader  could  not 
be  made  a  bankrupt,  there  was  no  distinction  between  the  delay  of  trade 
and  other  creditors.    Smith  v.  Cannan,  infra, 

A  conveyance  fraudulent  under  the  13  Eliz.  c.  5,  is  an  act  of  bank- 
ruptcy; see  1  Smith's  L.  C.  9th  ed.,  p.  26.  And,  any  deed  that  is 
fraudulent  at  common  law  will  be  void  as  a  fraud  upon  the  trustee,  and 
contrary  to  the  policy  of  the  bankrupt  laws;  see  Id,  and  Part  III.,  suh 
tU,  Actions  against  sheriffs,  post,  p.  1249. 

The  cases  decided  under  the  old  law  relative  to  assignments  by  deed  of 
all  a  trader's  properh"  are  now  applicable  to  all  assignments,  whether 
under  seal  or  not.  The  assignment  of  all  a  debtor's  property  whether 
upon  trust  for  the  benefit  of  one  creditor ;  Wilson  y.  Day,  2  Burr.  827 ; 
or,  of  several ;  Compton  y.  Bedford,  1  W.  Bl.  362 ;  or,  of  all.  to  the  exclu- 
sion of  one ;  Ex  pte,  Foord,  cited  1  Burr.  477 ;  is  an  act  of  bankruptcy. 
As  to  assignments  for  the  benefit  of  creditora  imder  the  present  Act,  vtde 
ante,  p.  1104. 

The  words  "with  intent  to  defeat  or  delay  his  creditors,"  contained  in 
some  of  the  earlier  Acts,  are  omitted  in  this  sub-section,  but  the  effect  is 
the  same ;  and  the  conveyance  of  a  man's  whole  property,  to  secure  a  past 
debt,  is  an  act  of  bankruptcy,  whether  he  be  a  trader  or  not.  In  re  Wood, 
li.  B.,  7  Oh.  302.    An  assignment  by  a  trader  in  insolvent  circumstances 
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of  all  his  stock  in  trade  is  an  act  of  banlmiptcy ;  but  it  is  not  absolutely 
essential,  in  order  to  make  an  assignment  an  act  of  bankruptcy,  that  h 
should  prevent  the  trader  carrying  on  his  trade.  Smith  v.  Caiman^  infra; 
Toung  v.  Waud,  8  Exch.  221 ;  22  L.  J.,  Ex.  27 ;  Oriental  Banking  Co.  t. 
Coleman,  3  Gi£E.  11 ;  30  L.  J.,  Oh.  635 ;  Woodhouae  y.  Murray,  infra ;  Ex 
pte,  Foxley,  L.  E.,  3  Ch.  515.  And  it  is  not  sufficient  consideration  for 
the  assignment  l^t  the  grantee  consented  to  withdraw  an  execution 
levied  on  the  debtor ;  the  execution  being  one  which  the  general  body  of 
creditors  could  have  avoided.  Woodhouae  v.  Murray,  L.  B.,  3  Q.  B.  634 ; 
L.  B.,  4  Q.  B.  27,  Ex.  Ch.;  ExpU,  Cooper,  10  Ch.  D.  313,  C.  A. ;  Expbt. 
Pearwn,  L.  B.,  8  Ch.  667,  cited  jpos^,  p.  1108.  It  is  not  sufficient  to  prove 
that,  imder  pecuniary  pressure,  the  bankrupt  parted  with  some  arades 
essential  to  the  carrying  on  of  his  business ;  as,  where  a  miller  transferred 
his  waggon  and  horses  to  a  creditor  who  had  arrested  him.  Wedge  v. 
Newlyn,  4  B.  &  Ad.  831.  An  assignment  by  a  trader,  of  all  his  property 
for  the  benefit  of  creditors,  is  not  less  an  act  of  bankruptcv  because  it  was 
delivered  to  an  attorney,  in  the  presence  of  the  person  to  whom  the  assign- 
ment was  made,  in  order  that  it  maybe  used  only  in  certain  circumstanoes. 
Turner  v.  Hardcaatle,  11  C.  B.,  N.  S.  683;  31  L.  J.,  C.  P.  193.  It  is  an 
act  of  bankruptcy  for  a  partner  in  an  insolvent  firm,  to  transfer  the  part- 
nership assets,  as  security  for  his  private  debt.  Expte,  SnowbaR,  L.  B., 
7  Ch.  534. 

Where  G-.,  a  farmer,  conveyed  aU.  his  proj>erty,  except  two  shares  in  a 
joint -stock  banking  company,  by  holding  which  ne  was  a  trader,  the  pro- 
perty being  worth  about  3,000/.,  to  secure  a  debt  of  9002.,  the  assignment 
was  held  to  be  an  act  of  bankruptcy,  for  although  the  grantee  would  be 
trustee  for  G.  as  to  the  amoimt  beyond  his  own  debt,  yet,  as  the  property 
could  not  be  taken  in  execution,  the  effect  was  to  delay  the  creditors. 
Smith  V.  Cannan,  2  E.  &  B.  35 ;  22  L.  J.,  Q.  B.  290,  Ex.  Ch.  It  was 
held  to  make  no  difference  in  IMs  case  that  the  bank  shares  were  not 
included  in  the  assignment,  for  '*  The  test  is  not  whether  the  necessary 
effect  of  the  deed  is  to  stop  the  trade,  but  whether  its  necessary  effect  is 
to  delay  the  creditors  of  the  trader ; "  per  Parke,  B.,  2  E.  &  B.  45 ;  22 
L.  J.,  Q.  B.  294. 

It  is  immaterial  whether  the  creditor  knew  that  the  transfer  of  the 
debtor's  property  to  him  reduced  the  debtor  to  a  state  of  insolvency,  or 
whether,  as  between  the  debtor  and  creditor,  it  was  a  perfectly  fair  and 
hmd  fide  transaction.  Lacon  v.  Liffen,  4  Giff.  75;  32  L.  J.,  Ch.  25; 
affirmed,  Id.  315;  Pemon  v.  Moon,  15  L.  T.,  N.  S.  444,  M.  T.  1867,  Ex. 
As  between  the  debtor  and  his  grantee,  the  Izansfer  itself  cannot  be  pro- 
tected imder  sect.  48,  ante^  p.  1085,  as  it  sometimes  was  under  the 
Bky.  Act,  1869,  s.  92.  Vide  post,  p.  1118.  An  assignment  of  all  a 
trader's  effects  as  security  to  a  surety  for  liabilities  he  had  incurred  was 
held  to  be  an  act  of  bankruptcy.  Leake  v.  Young,  5  E.  &  B.  955 ;  25 
L.  J.,  Q.  B.  266.  An  assignment  by  one  of  two  insolvent  partners  of  all 
his  interest  in  the  partnership  assets  to  the  other,  in  consideration  of  a 
covenant  to  pay  aU  the  partnership  debts  is  an  act  of  banicruptcy.  Expte, 
Mayou,  12  L.  T.,  N.  S.  254,  E.  T.  1868,  Ld.  Westbury,  0. 

A  distinction  is  to  be  observed  between  an  assignment  by  a  debtor,  of 
all  his  effects  for  the  benefit  of  his  creditors  or  for  securing  a  pre-existing 
debt,  and  an  assignment  of  all  hispropert^  for  a  valuable  consideration, 
the  latter  not  being  fraudulent,  llius,  it  is  said  bv  Ld.  Kenyon,  that  in 
all  the  cases,  where  the  assignment  of  his  property  by  a  trader  had  been 
deemed  fraudulent  and  an  act  of  bankruptcy,  it  had  been  made  for  a 
bygone  and  pre-contracted  debt ;  but  that  it  never  could  be  taken  to  be 
law,  that  a  trader  could  not  sell  his  property  when  his  affairs  became 
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embarrassed,  or  assign  them  to  a  person  who  would  assist  him,  as  a 
secuiity  for  advances  to  be  made  to  nim.  Whitwell  v.  T?u)mp8on,  1  Esp. 
72  ;  see  Lindon  v.  Sharp,  6  M.  &  Gr.  895 ;  Manton  v.  Moore,  7  T.  B.  67 ; 
Stmt  y.  Mortimer,  10  B.  &  0.  44 ;  In  re  Colemere,  L.  B.,  1  Ch.  128 ;  and 
Button  Y.  CruttweU,  1  E.  &  B.  15 ;  22  L.  J.,  Q,.  B.  78,  where  a  mortgage 
to  secure  a  present  advance  was  held  not  to  be  an  act  of  bankruptcy, 
though  it  contained  a  power  to  take  and  dispose  of  future  acquired  pro- 
perty. See  also  FenneU  v.  Reynolds,  11  G.  B.,  N.  S.  709;  8hruh8oley, 
8us9ams,  16  0.  B.,  N.  S.  452 ;  Mercer  v.  Peterson,  and  Lomax  v.  Buxton, 
infra.  In  BitUestone  v.  Cooke,  6  E.  &  B.  296,  an  assignment  of  all  pre- 
sent and  future  stock,  made  to  secure  future  advances,  was  held  not  to  be 
an  act  of  bankruptcy.  So,  an  assig^nment  of  aU  a  trader's  goods,  worth 
2,000^.,  in  consideration  of  the  assignee  paying  o&  the  debt  due  to  two 
pressing  creditors  of  the  assignor,  amounting  to  1,1502.  Whitmore  v. 
Claridge,  31  L.  J.,  Q.  B.  141 ;  33  L.  J.,  a  B.  87,  Ex.  Ch. ;  see  also  Boaster 
V.  Fritchard,  1  Ad.  &  B.  456 ;  Harwood  v.  BartleU,  6  N.  0.  61 ;  Ex  pte. 
Lewis,  31  L.  J.,  Bky.  11. 

An  assignment  made  to  secure  a  bygone  debt,  as  well  as  future  ad- 
vances, is  not  necessarily  an  act  of  bankruptcy ;  Mercer  v.  Feterson,  L.  B., 
2  Ex.  304;  Ex.  Ch.,  L.  B.,  3  Ex.  104;  even  although  the  assignment 
includes  all  the  debtor's  property,  as  well  as  that  which  may  be  bought 
by  the  advance.  Whitm^e  v.  Claridge,  in  Ex.  Ch.,  supra ;  Ex  pte,  Haux- 
well,  23  Ch.  D.  626,  C.  A.,  overruling  expressions  con:bra  in  judgment  in 
Oraham'y,  Chapman,  12  C.  B.  85,  106;  21  L.  J.,  0.  P.  173,  178.  See  also 
Lomax  v.  Buxton,  L.  B.,  6  C.  P.  107,  and  Allen  v.  Bonnet,  L.  B.,  5  Ch. 
577.  following  ^2ton  V.  Harrison,  L.  B.,  4  Ch.  622.  In  these  cases  the 
question  to  be  considered  is  the  motive  of  the  debtor  in  making  the  assign- 
ment; for  if  his  real  object  was  not  to  obtain  the  fresh  advance,  but  to 
secure  the  past  debt,  the  assignment  is  an  act  of  bankruptcy.  Ex  pte, 
Fisher,  L.  B.,  7  Ch.  636.  **  Where  a  debtor  assigns  his  whole  property 
as  a  security  for  a  past  debt  only,  it  is  an  act  of  bankruptcy  whatever  the 
motives  of  uie  parties  may  have  been.  If  there  is  also  a  f  urUxer  advance 
it  is  not  a  question  whether  the  further  advance  is  great  or  small,  but 
whether  there  was  a  bond  fide  intention  of  carrying  on  the  business."  Ex 
pte.  Ellis,  2  Ch.  D.  797,  798,  per  MeUish,  L.  J. ;  Ex  pte.  King,  Id.  256, 
C.  A. ;  Ex  pte.  Sheen,  1  Ch.  D.  560,  C.  A. ;  Ex  pte.  Chaplin,  26  Ch.  D. 
319,  C.  A.  In  Ex  pte,  Johnson,  Id.  338,  C.  A.,  it  was  held  that  the  true 
test  was  whether  the  fresh  advance  was  made  by  the  lender,  with  the 
intention  of  enabling  the  borrower  to  carry  on  his  business,  and  whether 
He  had  reasonable  belief  that  it  would  do  so,  and  that  the  intention  of  the 
borrower  and  the  actual  result  were  not  material.  To  prevent  such 
assignment  being  an  act  of  bankruptcy  it  is  not  necessary  that  there 
should  be  an  agreement  binding  on  the  grantee  to  make  advances,  a  bend 
fide  ]9romise  is  sufficient.  Ex  pte,  Wilkinson,  22  Ch.  D.  788,  C.  A.,  ex- 
plaining Ex  pte.  Dann,  17  Ch.  D.  26,  C.  A.  Giving  time  for  the  payment 
of  a  debt,  may  be  a  siifficient  consideration  for  the  giving,  by  the  debtor 
of  a  security  therefor  on  his  property.  Fhilps  v.  Homstedt,  1  Ex.  D.  62, 
Ex.  Ch.  ^ee,  however,  observations  on  this  case  in  Ex  pte.  Cooper,  10 
Ch.  D.  313,  0.  A. 

An  assi^ment  oipaH  of  a  trader's  effects  to  a  particular  creditor  (un- 
like, in  this  respect,  to  an  assignment  of  the  whole),  carries  with  it  no 
intrinsic  evidence  of  fraud ;  for  a  trader  must,  in  the  course  of  his  busi- 
ness, have  the  power  to  make  over  i>art  of  his  property,  either  for  past 
debts,  or  for  future  advances.  Thus  it  has  been  neld  that  an  assignment 
of  part  of  a  trader's  pro}>erty,  upon  trust  to  sell  and  dispose  of  tne  pro- 
ceeds as  he  shall  direct,  is  not,  m  itself,  an  act  of  bankruptcy.    Bobin&on 
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Y.  Carrington,  1  Mont.  &  Ayr.  1.  A  oonveyanoe  of  all  a  debtor's  goods  in 
a  certain  place  is  not  an  act  of  bankruptcy,  unless  it  be  shown  that  he 
had  no  other  effects.  CJuue  y.  Oohht  2  M.  ^  Gr.  930 ;  see  Toung  t.  Waud^ 
8  Exch.  221 ;  22  L.  J.,  Ex.  27 ;  Greenwood  y.  Churchill,  1  MyL  &  K.  546 ; 
Carr  y.  Burdiss,  1  0.  M.  &  B.  443  ;  Abhoit  y.  Burhage,  2  N.  0.  444.  So, 
a  conyeyance  of  part  of  the  debtor's  property,  if  made  under  pressure, 
is  not  an  act  of  bankruptcy.  Smith  y.  Timms,  1  H.  &  C.  849 ;  32  L.  J., 
Ex.  215,  Ex.  Ch.  But,  pressure  is  not  essential  to  n^atiye  frand ;  if  the 
act  be  not  spontaneous,  it  is  sufficient.  Johnson  y.  Feeemeyer,  3  De  O. 
&  J.  13;  Harris  y.  Rideett,  4  H.  &  N.  1.  And,  whether  sadi  partial 
assignment  is  an  act  of  baiikruptcy  is  a  question  of  fact  for  a  jury,  who 
will  haye  to  find  whether  it  was  yoluntaiy,  and  made  in  oontemplraon  of 
bankruptcy.  Belcher  y.  Prittie,  10  Bing.  412 ;  Bannaiyne  y.  Leader ^  10 
Sim.  350.  An  assignment  of  part  of  a  debtor's  property,  although  the 
rest  is  lar^,  will  be  an  act  of  bankruptcy  if  it  be  accompanied  at  the  time 
by  such  circumstances  of  insolyency,  that  the  general  body  of  the  credi- 
tors are  defeated  and  delayed,  in  the  manner  of  distribution  according  to 
the  bankruptcy  law.  Ex  pte.  Wendey,  1  D.  J.  &  S.  273 ;  32  L.  J.,  Bky. 
23 ;  Young  y.  Fletcher,  3  H.  &  C.  732 ;  34  L.  J.,  Ex.  154.  In  estimatiiig 
tiie  amount  of  the  debtor's  property,  his  book  debts  must  be  taken  into 
account.     ExpU.  Burton,  13  Gh.  D.  102,  0.  A. 

A  sale  by  a  trader  of  his  goods  at  prices  considerably  below  their  maikei 
yalue,  is  not  of  itself  a  fraudulent  tnuisfer  within  {he  statute.  Bom  y. 
Haycock,  1  Ad.  &  E.  460,  n. ;  Lee  y.  Hart,  11  Exch.  880;  25  L.  J.,  Ex. 
135.  To  render  the  transaction  fraudulent,  not  only  must  the  seller  haye 
intended  by  such  sale  to  defeat  or  delay  his  creditors,  but  the  purchancr 
must  haye  had  reason  to  know  that  such  was  the  object  of  the  seller. 
Baxter  y.  Pritchard,  1  Ad.  &  E.  456 ;  Harwood  y.  BarUett,  6  N.  C.  61 ; 
Eraser  y.  Levy,  6  H.  &  N.  16 ;  PenneU  y.  Reynolds,  11  C.  B.,  N.  S.  701 ; 
In  re  Colemere,  L.  B.,  1  Oh.  128.  It  seems  that  the  sale  by  a  debtor  in 
insolyent  circumstances,  to  his  execution  creditor,  of  goods  seized  by  the 
latter  under  an  execution  is  a  fraudulent  conyeyance  imder  this  section. 
See  Ex  pte,  Pearson,  L.  B.,  8  Ch.  667.  A  charge  giyen  by  the  debtor  on 
his  property  is  within  the  statute.  Ex  pte,  Snmoball,  L.  B.,  7  Ch.  534, 
cited  ante,  p.  1104;  see  Philps  y.  Homstedt,  ante,  p.  1107. 

The  goods  of  B.,  a  trader,  haying  been  seized  imder  fiye  executions,  F. 
paid  out  the  shenff,  who  executed  a  bill  of  sale  to  him.  B.  had  other 
creditors  to  F.'s  knowledge,  and  it  was  agreed  between  B.  and  F.,  that 
F.  was  to  hold  the  goods  for  a  certain  time,  and  re-transfer  them  to  B.  on 
payment  of  the  sum  paid  to  the  sheriff;  the  jury  haying  found  that  the 
object  of  the  transaction  was  not  only  to  reueye  B.  from  a  forced  sale 
under  the  circumstances,  but  also  with  F.'s  knowledge  to  protect  the 
goods  from  other  creditors ;  it  was  held  that  the  sale  was  yoid  under  the 
stat.  13  Eliz.  c.  5,  and  an  act  of  bankruptcy.  Graham  y.  Furher^  14 
C.  B.  410 ;  23  L.  J.,  C.  P.  51 :  see  also  Woodhouae  y.  Murray,  ante,  p. 
1106. 

(c.)  Fravdulent  conveyance — Fraudulent  preference,']  Vide  ante,  p.  1102. 
An  assignment  of  part  of  a  trader's  property  made  yoluntarily  and  in 
contemplation  of  bankruptcy,  and  consequently  with  the  fraudulent 
intent  to  giye  one  creditor  a  preference  oyer  the  other  creditors,  was 
always  heM  yoid  against  the  trustee,  as  being  contrary  to  the  policy  of 
the  bankruptcy  law,  and  is  now  in  express  terms  declared  to  be  an  a^  of 
bankruptoy.  As  between  the  debtor  and  his  grantee,  the  assignment 
cannot  be  itself  protected  under  sect.  48,  vide  poet,  p.  1118.  A  transfer  of 
9»ods  in  satisfaction  of  a  bond  fide  debt,  made  yoluntarily  and  in  contem- 
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plation  of  bankruptcy,  is  an  act  of  bankniptcy.  Sevan  y.  Nunn,  9  Bing. 
107.  In  order  to  render  the  conveyance  of  part  of  the  bankrupt's  effects 
fraudulent,  something  more  than  mere  yolimtariness  ia  necessary.  Gibbina 
Y.  Phillippay  7  B.  &  C.  529 ;  M<yrgan  v.  BrundreU,  5  B.  &  Ad.  289;  ExpU, 
Stubbins,  17  Ch.  D.  58,  C.  A. ;  Expte.  Taylor,  18  Q.  B.  D.  296,  0.  A.;  In 
re  MxlUy  W.  N.  1888,  p.  24,  0.  A.  See  these  last  three  cases  cited  post, 
p.  1119.  A  sale  of  goods  for  cash,  with  which  the  seller,  to  the  knowledge 
of  the  purchaser,  intended  to  make  a  voluntary  payment,  seems  not  to  be 
a  fraudulent  transfer  within  sect.  4  (1,  2>,  c).  Ex  pte.  Stubbing,  eupra. 
To  make  it  an  act  of  bankruptcy,  the  conveyance  must  be  both  fraudu- 
lent, and  in  delay  of  creditors ;  and  contemplation  of  bankruptcyis  evi- 
dence of  fraud.  Per  Bayley,  J.,  in  Oibbine  v.  Phillippa,  sufra,  whetiier 
the  party  contemplated  bankruptcy,  is  a  question  for  the  jury,  under  all 
the  circumstances  of  the  case.  Poland  v.  Olyn,  4  Bing.  22,  n. ;  Flook  v. 
Jones,  Id.  20.  A  voluntary  payment,  made  in  contemplation  of  bank- 
xnptcy,  may  be  void  as  a  fraudulent  preference,  thoue^n  the  immediate 
object  of  it  was  not  to  benefit  the  creditor  preferred,  but  to  free  the  estate 
of  the  bankrupt's  wife  from  an  incumbrance.  Marshall  v.  Lamb,  5  Q.  B. 
115.  But,  where  one  member  of  a  banking  firm  about  to  stop  payment 
gave  information  to  a  relation,  with  a  view  to  his  withdrawing  his 
account,  and  the  relation  communicated  the  intelligence  (contrary  to  the 
intention  of  the  banker)  to  an  insurance  company,  of  which  he  was  a 
director,  and  the  oompemy's  accoimt  was  acoordmgly  withdrawn  by  ]  ay- 
ment  of  a  cheque ;  this  was  held  no  fraudulent  preference  of  the  com- 
pany ;  for  althoufi:h  the  payment  was  in  consequence  of  the  information 
given  by  the  banKrupt,  there  was  no  intention  on  the  part  of  the  bank- 
rupt to  prefer  the  company.     Belcher  v.  Jones,  2  M.  &  W.  258. 

Proof  that  a  trader  is  in  embarrassed  circumstances  is  not  conclusive 
evidence  that  he  contemplated  bankruptcy.  A  trader  purchased  goods 
from  B.,  but  finding  that  he  must  stop  payment,  returned  them  to  B., 
and  the  next  day  stopped  payment,  though  expecting  remittances  suffi- 
cient to  pay  his  debts,  emd  though  he  lud  no  doubt  that  his  creditors 
would  give  him  time,  which  the  creditors  however  refused :  it  was  held, 
that  the  jury  were  warranted  in  finding  that  the  delivery  of  tiie  goods  was 
not  in  contemplation  of  bankruptcy.  Fidgeon  v.  Sharp,  1  MariSi.  196 ;  5 
Taunt.  539 ;  and  see  Wheelwright  v.  Jackson,  5  Taunt.  109;  Moore  v.  Bar^ 
ihrop,  1  B.  &  C.  5;  Ex  pte.  HaUiday,  L.  R,  8  Ch.  283.  To  make  out  a 
case  of  fraudulent  preference,  the  trader's  knowledge  that  he  was  in  a 
state  of  insolvency  is  not  sufficient,  unless  actual  bankruptoy  was  con- 
templated. Morgan  v.  Brundrett,  supra ;  Atkinson  v.  Brindall,  2  N.  0. 
225.  In  these  cases  the  length  of  time  elapsing  between  the  transaction 
and  the  bankruptoy  is  a  material  consideration ;  and,  with  regard  to  the 
contemplation  of  bankruptcy,  the  question  is  not  what  was  the  real  state  of 
the  trader's  affairs,  but  what  was  their  state  in  his  own  judgment.  Belcher 
▼.  PriUie,  10  Bing.  408. 

In  order  to  oonstituto  a  fraudulent  preference,  the  transaction  on  the 
part  of  the  trader  must  be  voluntary.  If  the  assignment  or  transfer  be 
upon  the  importunity  of  a  creditor  tiie  transaction  will  be  valid,  and  it  is 
immaterial  whether  the  trader  had  or  had  not  an  act  of  bankruptcy  in 
contemplation  at  the  time  the  creditor  pressed  for  payment.  Hartshorn 
▼.  Slodden,  2  B.  &  P.  582;  Crosby  v.  Crouch,  11  East,  256.  If  a  trader 
give  a  preference  to  a  creditor  under  an  apprehension,  however  groundless, 
of  legal  process,  such  preference  is  valid.  Thompson  v.  Freeman,  1  T.  B. 
155.  And,  where  a  creditor,  knowing  his  debtor  to  be  in  distr^sed  cir- 
cumstances, and  not  able  to  pay  his  oebte,  applied  to  him  for  a  security, 
and  took  part  of  his  stock  in  trade  for  that  purpose,  it  was  held  no  undue 
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preference,  fhongh  the  creditor  did  not  threaten  to  sae.  Smith  t.  PiMyne^ 
6  T.  B.  152.  Where  the  acceptor  of  a  bill  of  exchange  went  to  the  in- 
dorser  two  days  before  it  was  due,  and  informed  hun  privately  of  his 
insolvent  circumstances,  upon  which  the  indorser  said  that  the  amount  of 
the  bill  must  be  paid  to  hun  immediately,  and  the  acceptor  aooordingly 
paid  it,  and  four  days  after  became  bankrupt ;  this  was  held  evidence  for 
the  jury  of  a  fraudulent  preference.  Singleton  v.  BtcUer,  2  B.  &  P.  283 ; 
Expte.  HaUy  19  Oh.  D.  580,  0.  A.    But  where  A.,  a  shopkeeper,  procured 

B.  to  discount  accommodation  bills  drawn  by  him  and  accepted  uj  third 
persons,  and  B.  afterwards  required  A.  to  give  him  a  collateral  security 
for  the  payment  of  the  bills,  upon  which  A.  secretly  deposited  with  him 
goods  to  lie  sold  for  B.'s  benefit  if  the  bills  should  not  be  paid ;  and  soon 
after  A.  became  a  bankrupt,  and  the  bills  were  dishonoui^ ;  it  was  held 
that  the  depositing  of  the  goods  in  this  manner  as  a  security  was  not  a 
fraudulent  preference.  Crosby  v.  Crouch,  2  Gamp.  166;  11  East,  256. 
'*  If  the  creoitor  were  entitled  to  demand,  and  demanding,  to  receive  a 
security  in  goods  for  a  running  debt,  upon  what  principle  is  he  obliged  to 
insist  upon  the  transaction  bein^  conducted  by  his  debtor  with  any  par- 
ticular circumstances  of  publicity,  which  might  be,  in  other  respects, 
injurious  to  the  general  credit  of  such  debtor?"    Per  Ld.  Ellenborouglu 

C.  J. ;  S.  0.,  11  East,  261.  '*The  consideration  upon  which  a  payment 
made  to  an  importunate  creditor  of  a  debt  actually  due,  has  been  allowed 
to  be  valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforoe  pay- 
ment, but  that  his  demand  repels  the  presumption  that  the  bankrupt, 
upon  the  eve  of  bankruptcy,  made  a  distmction  among  his  creditors,  and 
spontaneously  favoured  one  of  them  to  the  prejudice  of  the  rest.  A  de- 
mand of  farther  security,  for  a  debt  not  yet  due,  has  the  same  effect,  and 
in  neither  case  is  there  any  fraud  upon  the  bankrupt  laws,  on  wldch 
groimd  alone  transactions  previous  to  the  bankruptcy  can  be  set  aside." 
I^er  Ld.  EUenborough,  0.  J. ;  S.  0.,  2  Camp.i  168.  A  payment  by  a  trader, 
who  contemplates  bankruptcy,  of  a  debt  not  then  due,  upon  a  bona  fide 
request  of  a  creditor,  is  not  in  law  a  voluntary  pavment,  the  fact  of  the 
debt  not  being  due  is  merely  a  circumstance  for  the  jury  in  considering 
the  question  of  fraudulent  preference.  Strachan  v.  Barton,  11  Exch.  647 ; 
25  L.  J.,  Ex.  182;  HarUhom  v.  Slodden,  supra;  Crosby  y,  Crtmch,  11 
East,  260.  Where  a  trader,  without  solicitation,  and  in  contemplation  of 
stopping  payment,  put  three  cheques  into  the  hands  of  his  derk  to  be 
delivered  to  a  creditor  at  the  counting-house  of  the  latter ;  but  whfle  the 
derk  was  absent  and  before  the  delivery,  the  creditor  called  upon  the 
trader  and  demanded  payment  of  his  debt,  it  was  ruled  that  the  intention 
of  making  a  voluntary  preference  not  having  been  consummated  before 
the  demand,  the  payment  stood  good.  Bayley  v.  Ballard,  1  Camp.  416. 
But  this  case  has  been  questioned ;  see  Cook  v.  Rogers,  7  Bing.  446,  poet^ 

Lull;  and,  it  seems  inconsistent  with  the  later  cases,  where  me  question 
9  been  held  to  be  what  operated  on  the  mind  of  the  debtor  in  making 
the  payment.  See  Brown  v.  Kempton,  and  other  cases,  post,  p.  1111.  See 
also  Tomkins  v.  Saffery,  3  Ap.  Ca,  213,  D.  P.,  dted  post,  p.  1119.  A 
debtor,  being  insolvent  and  in  prison,  went  under  a  day  rule  to  receive  a 
sum  of  money  due  to  him  at  an  office ;  a  creditor  met  him  there,  and 
demanded  and  received  out  of  the  money  payment  of  his  debt,  having  no 
notice  of  the  debtor's  insolvency  and  imprisonment;  eight  days  afterwards 
a  commission  issued  against  the  debtor ;  it  was  held  that  this  was  no 
fraudulent  preference.  Churchill  v.  Crease,  5  Bing.  177.  A  trader  had 
property  to  a  considerable  amount  standing  in  the  Custom  House  in  his 
own  name,  but  in  fact  purchased  on  account  of  A.  A  bill  deposited  with 
A.  by  the  trader  as  a  security  appearing  to  be  a  forgery,  A.  insisted  upon 
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haying  the  property  transferred  to  himself,  wfaioh  was  done  on  the  15th 
d  January.  On  the  17th  the  trader  became  bankrupt.  Ld.  Ellenborough 
said  that  the  question  for  the  lury  was,  whether  the  transfer  was  volun- 
tary, or  made  under  the  apprehension  of  force,  civil  or  criminal.  De  Tastet 
-y.  Carroll f  1  Stark.  88;  and  see  Atkins  y.  Beward,  Manning's  N.  P. 
Index,  62,  63.  Delivery  to  the  sheriff,  before  levy,  of  bills  which  the 
execution  creditor  consents  to  take  as  payment  of  the  judgment,  is  not  a 
fraudulent  preference.    Expte,  Brooke,  £.  B.,  9  Ch.  301. 

Where  a  trader,  being  pressed  by  a  creditor  for  payment,  gave  a  bill  of 
8fd.e  of  the  whole  of  his  stock,  and  immediately  left  his  business  and 
home  and  became  bankrupt,  it  was  held  that,  inasmuch  as  the  act  done 
did  not  redeem  the  trader  even  from  any  present  difficulty,  which  is  the 
ordinary  motive  for  such  an  act  when  done  imder  the  pressure  of  a  threat, 
there  was  evidence  that  it  was  not  done  imder  such  a  pressure,  but  volun- 
tarily, and  with  a  view  to  prefer  the  particular  creditor.  Thornton  v. 
Jffargreaves,  7  East,  544 ;  Goodricke  v.  Taylor,  2  H.  &  M.  380 ;  2  D.  J.  & 
S.  135.  If  evidence  of  a  threat  be  given  to  show  that  the  ti-ansaction  was 
not  voluntary  on  the  part  of  the  be^okrupt,  it  is  still  matter  of  considera- 
tion for  the  jury  whether  that  threat  hiul  any  operation  or  not,  and  the 
motives  of  tne  trader  may  be  properly  inquired  into.  Cook  v.  Rogers,  7 
Bing.  438 ;  Ex  pte.  Hall,  19  Gh.  D.  580,  C.  A.  The  following  direction 
was  upheld  by  tne  Exch.  Cham. : — if  tiie  bankrupt  was  induct  to  make 
tlie  payment  oy  pressure  of  the  creditor,  it  was  not  a  fraudulent  prefer- 
ence. If  he  was  not  influenced  by  the  pressure,  but  acted  voluntarily, 
and  with  a  view  to  give  a  preference  to  the  creditor  in  the  event  of  bank- 
ruptcy, it  was  a  fraudulent  preference.  If  the  payment  was  made  under 
the  influence  of  pressure,  and  also  with  a  desire  to  give  a  preference  in 
the  event  of  bankruptcy,  it  was  not  a  fraudulent  preference.  Brown  v. 
Kemptcm,  19  L.  J.,  0.  P.  169 ;  Jones  v.  Harber,  L.  E.,  6  Q.  B.  77.  If  the 
pressure  exercises  any  influence  6r  the  bankrupt's  mind  in  making  the 
assignment,  there  is  no  fraudulent  preference.  Hale  v.  AllnuU,  18  0.  B. 
527  ;  25  L.  J.,  C.  P.  267 ;  Edwards  v.  Olyn,  2  E.  &  E.  29 ;  28  L.  J.,  Q.  B. 
350 ;  Ex  pte.  Reddish,  5  Oh.  D.  882,  0.  A.  The  pressure  need  not  be  by 
the  creditor  himself,  pressure  by  a  surety  for  the  bankrupt  is  sufficient. 
8.  0.  Nor,  need  the  pressure  be  more  than  a  request  for  payment. 
Strachan  v.  Barton,  11  Exch.  647  ;  25  L.  J.,  Ex.  182;  Ex  pte.  Craven, 
L.  E.,  10  Eq.  648 ;  affiim.  sub  nam.  Ex  pte.  Tempest,  L.  E.,  6  Oh.  70. 
But  where  tne  assignment  is  made  with  the  real  effectual  substantial 
view  of  giving  a  preference,  it  is  an  act  of  bankruptcy.  Ex  pte.  Hill,  23 
Ch.  D.  695,  0.  A. 

The  absence  of  any  application  on  the  part  of  the  creditor  is  not  oondu- 
fiive  of  the  payment  bemg  a  fraudulent  preference,  as  where  the  debtor 
pays  money  on  a  particular  day  in  pursuance  of  a  promise  made  when  he 
borrowed  it  to  pay  it  on  that  day.  BUls  v.  Smith,  6  B.  &  S.  314 ;  34  L.  J., 
Q.  B.  68.  In  that  case,  Blackburn,  J.,  ruled  that  if  the  bankrupt,  though 
he  was  aware  that  bankruptcy  was  unavoidable,  and  though  no  applica- 
tion had  been  made  for  payment,  paid  the  debt  simply  in  discharge  of  the 
obligation  he  had  entered  into  to  pay  on  that  day,  without  any  view  of 
Riving  a  preference  to  the  particular  creditor  at  the  expense  of  the  rest, 
Sie  payment  need  not  be  a  fraudulent  preference.  The  jury  having  found 
in  favour  of  the  payment,  this  ruling  was  upheld  by  the  Oourt,  which, 
after  reviewing  the  authorities,  thus  laid  down  the  law  on  the  subject : 
*<  The  whole  question  turns  on  the  intention  of  the  trader  in  disposing  of 
liis  effects  to  the  particular  creditor.  Prima  fade,  a  trader  who,  on  the 
eve  of  bankruptcy,  hands  over  to  a  creditor  assets  which  ought  to  be 
rateably  distributed  among  all  his  creditors,  must  be  taken  to  have  acted 
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in  fraud  of  the  law;  but  if  circiimBtanoes  exist  which  tend  to  enlain  and 
give  a  different  character  to  the  tranaaction,  and  to  show  that  the  debtor 
acted  from  a  different  motive,  theee  circumstances  mnst  be  left  to  tJie 
jnrj,  who  shonid  be  told  that  nnlees  they  come  to  the  condnsion  that  the 
debtor  had  the  intention  of  def eatmg  tne  law,  and  pfierenting  the  doe 
distribution  of  his  assets  by  preferring  one  creditor  at  the  expense  of  the 
rest,  the  transaction  will  s&nd  good  in  law.*'  6  B.  &  8.  324 ;  34  L.  J., 
Q.  B.  72.  So,  security  given  subsequently  to  an  advance,  in  fulfilment 
of  a  promise  made  when  the  advance  was  made,  must  be  treated  as  thou^ 
given  at  the  time  of  the  advance.  Mercer  v.  Peteraon,  L.  B.,  2  Ex.  3D4, 
309 ;  Bew  v.  Bill,  15  W.  B.  760,  £.  T.  1869,  C.  P. ;  Ex  pie.  Tempeet,  anle, 
p.  1111 ;  Expte.  Izard,  L.  B.,  9  Ch.  271 ;  ExpU.  Hodgkin,  L.  B.,  20  Eq. 
746;  Ex  pU.  King,  2  Ch.  D.  256,  C.  A. ;  Ex  pte,  HaU,  4  Ch.  D.  682. 
But,  the  promise  must  not  be  conditional  on  the  debtor's  insolvency. 
ExpU.  Fisher,  L.  B.,  7  Ch.  636 ;  Ex  pU.  Burton,  13  Ch.D.  102,  C.  A. ; 
Ex  pie.  Kilner,  Id.  245,  C.  A.  And  the  person  setting  up  the  promise 
must  prove  its  bona  fides.  8.  C.  The  principle  above  stated  did  not 
apply  to  support  the  last  of  a  series  of  Dills  of  sale,  renewed  every  2D 
days,  so  as  to  escape  registration  under  the  Bills  of  Sale  Act,  1854.  B% 
pie.  Cohen,  8  Ch.  D.  20.  But  see  Ex  pie.  Hall,  euvra.  The  BOls  of  Sale 
Act,  1878,  s.  9,  cited  jXMf,  p.  1253,  expressly  avoios  such  a  series  of  bills 
of  sale. 

The  motive  operating  on  the  debtor's  mind  is  the  question,  and  tiie 
declarations  of  the  debtor  connected  with  the  fraudulent  assignment, 
whether  before  or  after  it,  are  evidence  towards  establishing  the  act  of 
bankruptcy.  Ridley  v.  Gyde,  9  Bing.  349 ;  see  also  ante,  p.  52,  and  cases 
dted  imder  Departing  out  of  England,  dsc,  infra.  To  prove  that  goods 
had  been  fraudulentiy  given  to  certain  creditors  by  the  bankrupt,  evi* 
denoe  was  tendered  that  they  had  since  the  fiat  returned  them  to  tiie 
assignees :  held  inadmissible  against  a  third  person ;  for  it  only  amounted 
to  tne  expression  of  an  opinion  dj  the  creditors  that  they  were  not  entitied. 
Backhouee  v.  Jones,  6  N.  C.  65. 

The  abandonment  by  a  debtor  in  insolvent  circumstances  of  a  specula- 
tion, while  the  result  uiereof  is  still  uncertain,  is  not  a  fraudulent  pre* 
ference.    Miller  v.  Barlow,  L.  B.,  3  P.  C.  733. 

See  sect.  25  (2),  cited^o«<,  p.  1119. 

{d.)  Departing  out  of  England,  d&c]  [Bky.  Act,  1869,  s.  6(3V]  Vide 
ante,  p.  1102.  It  must  be  shown  that  the  bankrupt  departed  tne  realm 
with  intent  to  delay  his  creditors ;  and,  therefore,  though  the  creditors  be 
in  fact  delayed,  yet  if  the  intent  is  wanting,  there  is  no  act  of  bankruptcy. 
Warner  v.  Barber,  Holt,  N.  P.  175 ;  Windham  v.  Paterson,  1  Stark.  145; 
Fowler  v.  Padget,  7  T.  B.  509.  But,  where  the  departing  the  reakn  must 
necessarily  cause  a  delay,  it  will  be  an  act  of  banxruptcy ;  for  a  persm 
must  be  supposed  to  foresee  and  intend  the  necessary  consecmence  of  his 
own  acts.  Bamsbottom  v.  Lewis,  1  Camp.  279.  Therefore,  where  a  trader 
went  abroad  in  consequence  of  having  killed  his  wife,  it  was  held  an  act 
of  bankruptcy.  Woodier* s  case,  B.  N.  P.  39 ;  and  see  Raikes  v.  Poremi, 
Cook,  B.  L.  73.  Betomin^  to  Ireland,  the  trader's  place  of  business,  is 
a  departii^?  the  realm  within  this  section,  if  he  leave  England  to  a^^ 
arrest.  WiUiams  v.  Nunn,  1  Taunt.  270.  But  where  a  foreigner,  domi- 
ciled abroad,  who  has  come  to  England  for  a  temporary  purpose,  mnely 
returns  home,  the  fact  that  he  had  previously  been  served  with  a  wnt 
here,  is  not  sufficient  to  make  such  departure  an  act  of  bankruptcy.  iSr 
pie.  Crispin,  L.  B.,  8  Ch.  374.  Nor,  is  his  remaining  at  home,  abroad, 
an  act  of  bankruptcy.    S.  C.    See  also  Ex  pie.  Chttierrez,  11  Ch.  D.  298^ 
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0.  A.  The  same  principle  applies  to  an  Englishman  whose  home  iB 
abroad.    Expte,  Brandon,  25  Oh.  D.  500,  C.  A. 

Where  a  debtor  departed  the  realm,  leaving  a  letter  behind  him,  and  on 
the  following  day  wrote  another  letter  from  Calais,  it  was  held  that  both 
letters  were  admissible  to  show  with  what  intention  he  departed.  Baweon 
y.  ffaigky  2  Bing.  99.     See  Ridley  y.  Oyde,  and  other  cases  cited  infra, 

A  fresh  act  of  bankruptcy  is  committed  eyery  day  a  debtor  remains 
abroad  with  intent  to  delay  his  creditors.  Ex  pte.  Bunny,  1  De  Q.  &  J. 
309;  26L.  J.,Bky.  83. 

(<i.)  Departing  from  his  dweHing-Tiotiae.']  [Bky.  Act,  1869,  s.  6  (3).] 
Vide  ante,  p.  1102.  In  this,  and  all  such  cases,  actual  delay  need  not  be 
proyed ;  an  intent  to  delay  is  sufficient.  Bobertson  y.  Liddell,  9  East,  487 ; 
Williams  y.  Nunn,  ante,  p.  1112;  CT^enoweth  y.  Hay,  infra,  Eyen  where 
a  debtor  departed  under  a  mistaken  idea  that  an  officer,  who  called,  had  a 
writ  for  him,  it  was  held  an  act  of  bankruptcy.  Expte,  Bamford,  15  Yes. 
449.  Where  the  act  of  departing  is  equiyocal,  it  is  a  question  for  the 
jury  whether  it  was  with  mtent  to  delay  creditors.  Deffle  y.  Desanges,  8 
Taunt.  671 ;  Aldridgey,  Ireland,  cited  1  Taunt.  273,  and  7  T.  E.  512.  A 
debtor  who  has  no  settled  house  or  counting-house,  but  takes  up  a  tem- 
porary abode  at  a  public-house  in  the  place  to  which  his  business  carries 
him,  commits  an  act  of  bankruptcy  by  departing  from  such  public-house, 
with  intent  to  delay  his  creditors.    Holroyd  y.  Qwynne,  2  Taunt.  176. 

In  order  to  proye  the  intent  with  which  the  bankrupt  departed  from 
his  dwelling-house,  eyidence  of  what  he  said  is  admissible  as  part  of  the 
res  gestae,  Ambrose  y.  Clendon,  Cas.  temp.  Hardw.  267.  There  are  many 
cases  to  show  that  the  declaration  ought  to  be  one  made  at  the  time  of  the 
act,  or,  at  all  eyents,  so  near  it  as  to  form  part  of  one  and  the  same  trans- 
action. But,  it  has  been  held  that,  though  concurrence  of  time  is  material, 
to  show  the  connection  between  the  act  done  and  the  expressed  intention, 
it  is  not  essential.  Bouch  y.  Gt,  W,  By,  Co.,  1  Q.  B.  51.  Thus,  the  decla- 
rations of  the  bankrupt  after  his  return  home,  as  to  the  reason  of  his 
absence ;  Bateman  y.  Bailey,  5  T.  B.  512 ;  or,  before  leaving  his  home ; 
Smith  y.  Cramer,  1  N.  C.  585 ;  haye  been  admitted.  And  see  Bidley  y. 
Oyde,  9  Bing.  349;  and  per  Tindal,  0.  J.,  S.  C,  the  court  must  consider 
whether  the  declaration  was  within  a  reasonable  time  of  the  disputed  act. 
The  bankrupt's  declaration  that  he  departed  to  ayoid  a  writ,  is  eyidence 
of  an  act  of  bankruptcy  without  proof  of  the  writ,  the  debt,  or  even  the 
existence  of  creditors.  Newman  y.  Stretch,  M.  &  M.  338;  Wilson  y. 
Norman,  infra ;  Bouch  y.  Ot,  W,  By,  Co,,  supra, 

{d,)  Otherwise  absenting  himself]  [Bky.  Act,  1869,  s.  6^3).]  Vide  ante, 
p.  1102.  The  keeping  away  mtentionally  from  any  place,  where  the 
debtor  would  in  the  ordinary  course  of  things  be,  is  **  absenting  himself." 
Ex  pte,  Meyer,  L.  B.,  7  Oh.  188, 190.  It  must  be  shown  from  uie  circum- 
stances, that  the  debtor  is  aliye  and  somewhere  else.  Ex  pte,  Geisel,  22 
Oh.  D.  436,  0.  A.  To  prove  that  the  debtor  absented  himself,  it  has  been 
held  sufficient  to  show  that,  after  being  arrested,  the  debtor  fled  into  the 
house  of  another  person,  where  the  door  was  fastened  and  the  officer  was 
not  permitted  to  enter,  and  that  he  said  he  remained  there  for  fear  of 
other  creditors.  Bayly  v.  SchoJlM,  1  M.  &  S.  338.  So  where  the  debtor 
went  into  the  back  shop  of  a  neighbour's  house  to  avoid  an  officer  who  he 
said  had  a  writ  against  him ;  Chenoweth  v.  Hay,  Id,  676 ;  and  see  Wilson 
v.  Norman,  1  Esp.  334.  Where  a  debtor  left  his  counting-house,  to  whidi 
he  never  returned,  taking  away  his  books  with  him,  and  went  to  his 
country-house,  where  he  slept  two  or  three  nights  afterwards,  he  was 
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held  to  haye  committed  an  act  of  bankraptcy  irhen  he  left  the  oonntiBg^- 
house.  Judine  y.  Da  Cossen,  I  N.  B.  234.  So,  where  there  -were  two 
partners,  one  of  whom  resided  in  Manchester  and  the  other  in  London, 
and  the  London  partner  haying  left  his  house,  without  intent  to  delay  his 
creditors,  and  haying  been  a  few  days  on  a  yidt  at  Manchester,  they  both 
left  their  counting-house  there  to  ayoid  an  arrest,  carrying  with  them 
their  books  of  account;  this  was  held  an  act  of  bankraptcy  by  bo^i. 
Spencer  y.  Billing^  3  Camp.  312. 

A  debtor  absented  himself  for  three  or  four  days  from  his  place  of 
business,  and  in  his  absence  a  bill  of  exchange  was  presented  and  dis- 
honoured, and  other  applications  for  the  payments  of  debts  were  made ; 
the  bankrupt's  absence  was  for  the  purpose  of  getting  up  evidenoe  against 
one  of  his  workmen  for  forgery,  and  also  for  obtaining  assistanoe  to 
enable  him  to  dischar^  cerSun  liabilities ;  held  that  the  eyidence  was 
insufficient  to  show  an  mtent  to  delay  creditors.  JSx  pie,  Barney,  32  L.  J., 
Bky.  41. 

li  a  debtor  absent  himself  from  any  ^lace  in  order  to  delay  his  creditors, 
whether  it  be  his  ordinary  place  of  business,  or  a  place  appointed  by  him- 
self for  a  meeting,  or  a  place  he  would  haye  gone  to  out  for,  eyen  an 
unfounded,  appr&ension  of  arrest,  he  commits  an  act  of  bankraptcy. 
Leea  y.  MarUm,  1  M.  &  Eob.  210;  Buuell  y.  BeU,  10  M.  &  W.  340; 
OiUingham  y.  Laing^  6  Taunt.  532 ;  Bobson  y.  Bolls,  9  Bing.  648.  And 
see  Expte.  Beer,  1  M.  D.  &  D.  390 ;  Ex  pte.  Dean,  2  M.  D.  &  D.  127.  It 
was  saiQ  by  Parke,  J.,  that  **  no  case  had  yet  gone  the  length  of  deciding 
that,  where  the  appointment  was  to  meet  me  creditor  at  his,  the  creditor's 
residence,  and  the  debtor  breaks  that  appointment, — such  conduct  amounts 
to  an  act  of  bankruptcy;''  Lees  y.  Morton,  1  M.  &  Bob.  212;  but  see 
Bobaon  y.  Bolls,  supra;  and  the  Court  of  Chancery  in  Lreland  has  sLnce 
decided  that  it  does,  ^e  O'Neill,  9  Lr.  Ch.  Bep.  279.  Wheie  a  debtor 
promised  to  call  on  the  creditor  at  an  appointed  time  and  pay  the  debt, 
but  haying  failed  to  procure  the  money  did  not  call ;  this  was  held  not  to 
be  cm  act  of  bankruptcy.    Ex  pte,  Meyer,  L.  B.,  7  Ch.  188. 

Where  a  debtor,  who  on  being  arrested  had  obtained  his  liberty  upon  a 
promise  to  attend  and  execute  a  bail-bond,  did  not  attend,  it  was  held  no 
act  of  bankruptcy.    Schooling  y.  Lee,  3  Stark.  149. 

(rf.)  Beginning  to  keep  housei]     [Bky.  Act,  1869,  s.  6  (3).]     Vide  anfe, 

S.  1102.  Li  order  to  proye  a  beg:inning  to  keep  house  with  intent  to 
elay  creditors,  an  authorized  demal  to  a  creditor  need  not  be  preyed ; 
such  actual  denial  is  only  one  mode  of  proof  by  which  the  act  of  bank- 
ruptcy may  be  established ;  it  may  be  proved  by  any  eyidence  to  the  same 
efcect.  Thus,  where  a  debtor  withdraws  from  his  oountinj^-house  on  the 
ground-floor  to  his  parlour  upstairs  for  priyacy  and  seclusion,  and  with  a 
yiew  to  ayoid  the  fair  importunity  and  personal  solicitations  of  his 
creditors,  it  is  an  act  of  banxruptcnr.  Dudley  y.  Vaughan,  1  Camp.  271 ; 
and  see  Lloyd  y.  Heathcote,  2  B.  &  B.  388 ;  Key  y.  Shaw,  8  Bing.  320. 
Where  the  partners  in  a  banking-house,  being  present  on  the  spot,  order 
the  door  and  shutters  of  the  bai^  to  be  closed  during  the  hours  of  busi- 
ness, this  is  **  a  beginning  to  keep  house."  Cummingy,  Baily,  6  Bing.  363. 
But,  the  closing  the  bank  is  not  an  act  of  bankruptcy,  in  those  partners 
who  are  not  present.  Mills  y.  Bennett,  2  M.  &  S.  556 ;  Ex  pte,  Mavor,  19 
Yes.  543.  Where  a  debtor,  haying  been  before  arrested,  desired  his 
servants  not  to  let  into  the  house  any  person  whom  they  did  not  know, 
and  the  doors  of  the  house  were  kept  snut,  and  no  person  was  admitted 
without  ascertaining  who  he  was,  it  was  held  an  act  of  bankruptcy* 
though  no  creditor  was  actually  denied.     Harvey y. Bamsboitom,  IB. & 
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C.  55.  So,  a  a  debtor  Becrete  himself  in  the  honse  of  a  friend  where  he  is 
lod^g,  and  where  persons  are  in  the  habit  of  calling  upon  him,  and 
desires  to  be,  and  is,  denied  to  them.     Curteis  y.  WiUis,  By.  &  M.  58 ;  4 

D.  &  Ey.  224.  And,  thonf'h  the  debtor  was  seen  by  the  creditor  at  the 
time  of  the  denial,  it  is  still  an  act  of  bankruptcy.  Ex  pte.  Bamford,  15 
Yes.  449.  Where  a  debtor  gave  a  general  order  to  be  denied,  and  was 
denied  to  a  particular  creditor,  it  was  held  such  a  beginning  to  keep  house 
as  constituted  an  act  of  bankruptcy,  though  the  debtor  immediately 
followed  the  creditor,  and  told  him  he  was  not  afraid  of  l^i'^n  but  of 
another  creditor.  Mucklow  y.  May,  1  Taimt.  479;  and  see  CoUcdt  y. 
Freeman,  2  T.  B.  59.  But,  a  mere  direction  ^yen  by  a  debtor  to  deny 
him  is  not  an  act  of  bankruptcy,  unless  that  direction  be  followed  by  an 
actual  denial,  or  b^  his  concealing  himself,  or  by  some  other  act  that  is 
eyidence  of  a  beginning  to  keep  house.  Fisher  y.  Boucher,  10  B.  &  C. 
705.  It  must  be  proyed  that  the  order  to  deny  was  ^en  by  the  debtor. 
Dudley  y.  Vaughan,  1  Camp.  271 ;  Ex  pte,  Foster,  17  Yes.  416.  But,  if  a 
debtor  in  his  own  house  knowingly  permit  himself  to  be  denied  to  a 
creditor,  this,  if  done  with  intent  to  delay  creditors,  is  an  act  of  bank- 
ruptcy, though  he  has  giyen  no  directions  to  be  denied.  Smith  y.  Moon^ 
M.  &  M.  458. 

In  answer  to  this  general  eyidence  of  denial,  it  may  be  shown  that  the 
order  was  not  giyen  with  intent  to  delay;  as  that  it  was  to  deny  the 
debtor  to  any  one  who  should  come  whilst  he  was  at  dinner,  or  engaged 
in  business.  Shew  y.  Thomson,  Holt,  N.  P.  159 ;  Lloyd  y.  Heathcote,  2 
B.  &  B.  392.  So  a  debtor  may  order  himself  to  be  denied  at  unseasonable 
hours,  as  at  ni^ht,  or  at  meal  times,  and  on  other  occasions  which  may 
be  ea^y  imagined,  without  meaning  to  delay  the  creditor,  and  therefore 
without  committing  an  act  of  bankruptcy;  per  Ld.  EUenborough,  C.  J., 
Smith  y.  Currie,  3  Camp.  350.  "Where  the  debtor  appointed  Sunday  to 
settle  with  a  creditor,  and  when  the  creditor  called  ordered  himself  to  be 
denied,  Ld.  Mdon  held  this  not  an  act  of  bankruptcy.  Ex  pte.  Preston,  2 
Y.  &  B.  312.  But  where  a  debtor  ordered  his  seryant  to  say,  if  any 
creditors  called,  that  he  was  not  at  home,  and  he  was  accordingly  denied, 
being  ill  in  bed  at»  the  time,  it  was  held  that  it  was  properly  left  to  the 
jury,  whether  this  was  an  act  of  bankruptcy,  and  that  they  were  warranted 
in  finding  it  was ;  for  the  creditor  should  haye  been  informed  that  the 
debtor  was  at  home,  but  ill.    Lazarus  y.  Waithman,  5  B.  Moore,  313. 

(e.l  Eoiecution  against  debtor  levied  by  seizure  of  goods,"]  [Bky.  Act,  1869, 
6.  6  (6) ;  Bky.  Act,  1883,  s.  4  (1).]  tinder  the  Bky.  Act,  1890,  s.  1,  ante, 
p.  1102,  the  leyyin^  of  an  execution  by  seizure  of  the  debtor's  ^oods  under 
process,  in  any  action  in  any  court,  or  in  any  ciyil  proceeding  in  the  High 
Court,  is  now  an  act  of  bankruptcy,  irrespectiye  of  the  amount  for  which 
the  leyy  is  made,  when  the  goods  haye  been  sold  or  held  by  the  sheriff  for 
twenty-one  days,  not  including  the  period  of  interpleader  proceedings, 
eyen  although  there  has  been  no  sale. 

Th^  Bky.  Act,  1869,  s.  6  (5),  applied  to  any  legal  process,  but  it  was 
requisite  that  the  amount  to  be  recoyered  should  not  be  less  than  501, 
Under  the  Bky.  Act,  1883,  s.  4  (1),  sale  as  well  as  seizure  was  necessary 
to  constitute  an  act  of  bankruptcy. 

An  execution  against  the  property  of  a  firm  sued  qud  firm  under  Bules 
1883,  0.  xyi.,  r.  14,  is  not  an  act  of  bankruptcy  by  a  partner  who  has  no 
cognizance  of  such  execution.  Ex  pte.  Blain,  12  Ch.  D.  522,  C.  A.  As 
to  now  the  e^eriff  is  to  hold  the  proceeds  of  the  leyy,  see  Bky.  Act,  1890, 
8.  11,  post,  p.  1128,  and  cases  cited  post,  pp.  1128  et  sea.  Where  the  sheriff 
seizes,  and  the  execution  creditor  buys  tne  goods  ox  the  debtor  for  the 
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amoont  of  the  debt  and  costs,  it  is  doubtful  whether  this  amoantB  to  a 
sale  withiQ  the  section.    Ex  pie,  Pearson,  L.  B.,  8  Oh.  667. 

(/.)  Debtor  filing  a  declaration  of  insolvency,  or  presenting  petition  againal 
himsel/,^  [Bky.  Act,  1869,  s.  6  (4).]  Vide  ante,  p.  1102.  The  dedara- 
tiou  is  to  be  in  the  form  and  executed  in  the  manner  provided  bv  Bky.  R., 
1886,  r.  135.  The  filing  is  complete  when  the  instrument  is  deliTerod  l^ 
a  properly  authorized  person  to  me  proper  <^cer  at  the  proper  office,  witu 
intent  that  it  should  be  filed,  or  placed  on  record  in  the  usual  manner. 
Bans/ord  v.  Maule,  L.  B.,  8  C.  P.  672.  But,  where  it  is  delivered  to  the 
officer  elsewhere,  the  filing  is  incomplete  till  it  reaches  the  proper  office. 
Cktrlick  v.  Sangster,  9  Bing.  46. 

By  sect.  8  (1)  **A  debtor's  petition  shall  allege  that  the  debtor  is 
unaole  to  pay  his  debts,  and  the  presentation  thereof  shall  be  deemed  an 
act  of  bankruptcy  without  the  preyious  filing  by  the  debtor  of  any  decla- 
ration of  inability  to  pay  his  debts,  and  the  Court  shall  thereupon  make  a 
receiving  order. 

y  (2.)  A  debtor's  petition  shall  not,  after  presentment,  be  withdrawn 
without  the  leave  of  the  Court." 

A  debtor  could  not,  imder  the  Bky.  Act,  1869,  present  a  bankruptcy 
I>etition  against  himself :  but,  he  conld  present  a  petition  for  liquidation 
under  the  Bky.  Act,  1869,  s.  125,  and  B.  G.  Bky.  1870,  r.  252. 

{jg,)  Non-payment  of  debt  on  hanJcruptey  notice,']  Vide  ante,  p.  1102.  A 
bankruptcy  notice  may  now  issue  on  a  final  jud^ient  of  any  amonnt. 

By  sect.  4  (2),  '*  It  shall  be  in  the  prescribed  form,  and  shall  state  the 
consequences  of  non-compliance  therewith,  and  shall  be  served  in  the 
prescribed  manner."    [Bky.  Act,  1869,  ss.  6  (6),  7.] 

The  issue  of  the  notice  is  regulated  by  Bky.  B.  1886,  rr.  136—138;  it 
must  be  in  writing,  and  sealed,  rr.  13,  14 ;  its  form  is  given  by  r.  136  (1), 
and  App.  Form,  No.  6,  and  its  service  is  regulated  by  rr.  140, 141. 

This  notice  replaces  the  debtor  summons,  introduced  by  the  Bky.  Act, 
1869,  s.  6,  but  tne  act  of  bankruptcy  thereby  created  was  available  to  the 
creditor  only,  who  issued  the  summons,  wnereas  the  act  of  bankruptcy 
arising  under  the  raesent  enactment  is  available  to  all  creditors  ;  Ex  ptL 
Dearie,  14  Q.  B.  D.  185,  C.  A.  It  is  doubtful  therefore  whether  &e 
decisions  under  the  Bky  Act,  1869,  s.  6  (6),  tiiat  the  act  of  bankruptcy 
was  conditional  only,  on  the  debtor  not  paying  the  ludgment  debt,  on 
which  the  notice  issued,  and  that  when  he  had  so  done,  tnere  was,  under  an 
adjudication  founded  on  a  subsequent  act  of  bankruptcy,  no  relation  back 
to  such  conditioned  act  of  bai]^Tuptcy  (see  Ex  pte.  Weir,  infra ;  Ex  pte. 
Bouchard,  12  Ch.  D.  26,  C.  A.),  apply  to  the  present  section.  See  further 
as  to  condonation  of  the  act  of  bankruptcy,  Ex  pte.  Love,  L.  B.,  17  £q. 
454.  By  B.  142,  where  the  Court  sets  aside  a  bankruptcy  notice,  it  may 
declare  that  no  act  of  bankruptcy  has  been  committed  by  the  debtor 
thereunder. 

There  has  been  much  controversy  as  to  what  orders  for  the  payment  of 
money  amount  to  final  judgments.  *'  A  *  final  judgment'  is  a  final  ad- 
ji\dication  of  the  matters  m  contest  in  the  action  between  the  parties 
to  the  action ; "  Ex  pte.  Strathmore,  Earl  of,  20  Q.  B.  D.  518,  per 
Lopes,  L.  J. ;  other  definitions  are  gven,  S.  C,  Id,  516,  per  Ld.  Esher, 
M.  B.,  and  in.  Ex  pte.  Moore,  14  Q.  B.  D.  627,  632,  per  Ld.  Selbome,  L.  C, 
which  are  to  much  the  same  effect.  Thus,  a  judgment  dissolving  a  part- 
nership with  costs  is  a  final  judgment ;  S.  C.  But  an  order  dismissing  an 
action  with  costs  for  want  of  prosecution  is  not  a  final  judgment.    Ex  ptt. 
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Straihmore,  Earl  of,  20  Q.  B.  D.  318, 512,  C.  A.  So  a  garnishee  order  abso- 
lute is  not  a  final  judgment  against  the  garnishee.  Ex  pie,  Chinery,  12 
Q.  B.  D.  342,  C.  A.  Nor  is  an  order  for  costs  made  by  consent  in  an 
action  for  specific  performance.  Ex  pte,  Schmitz,  Id,  509,  0.  A.  Nor  is 
a  balance  order  made  on  a  contributory  of  a  company  for  the  payment 
of  calls.  Ex  pte,  Whinneyj  13  Q.  fi.  D.  476 ;  Ex  pte,  Qrimwade,  17  Q.  B. 
D.  357,  C.  A.  Nor  is  a  judgment  against  a  married  woman,  in  respect 
of  her  separate  estate.  Ex  pte.  Cotdson,  20  Q.  B.  D.  249.  Nor  is  an 
order  made  on  a  co-respondent  in  a  suit  in  the  Divorce  Division,  that 
he  do  pay  the  petitioner  the  damages  assessed  by  the  jury.  Ex  pte. 
Fryer,  17  Q.  B.  D.  718,  0.  A.,  decided  on  sect.  103 (5);  nor  is  an  order 
for  alimony  pendente  lite.    Ex  pte.  Henderson,  20  Q.  B.  J),  509,  C.  A. 

The  creditor  must  be  in  a  position  to  issue  execution  on  his  judgment : 
henoe  an  executor  cannot  issue  a  bankruptcy  notice  on  the  judgment 
obtained  by  his  testator,  until  he  has  obtained  leave  under  Eiiles,  1883, 
O.  xlii.  r.  23,  to  issue  execution.  Ex  pte,  WoodaU,  13  Q.  B.  D.  479,  C.  A. 
Nor  can  a  creditor  who  has  obtained  judgment  against  a  firm,  but  has  not 
obtained  such  leave  imder  r.  10.  Ex  pte.  Ide,  17  Q.  B.  D.  755.  Prior  to 
the  Bky.  Act,  1890,  s.  1,  ante,  p.  1103,  the  assignee  of  a  judgment  debt 
could  not  issue  a  bankruptcy  notice,  even  although  he  had  obtained  such 
leave ;  Ex  pte,  Blanchett,  Id,  303,  0.  A. ;  nor  could  the  trustee  in  bank- 
ruptcy of  the  jud^ent  creditor;  Ex  pte.  Harper,  22  Q.  B.  D.  87,  C.  A. ; 
but  they  can  now  issue  the  notice  under  that  section. 

It  seems  that  the  notice  mayissue  in  the  name  of  a  company  which  is 
a  judgment  creditor ;  Ex  pte,  WinterhoUom,  18  Q.  B.  D.  446 ;  but  not  in 
the  name  of  its  liquidator ;  S.  C. 

Where,  after  goods  have  been  seized  under  a  jud^aent,  the  sheriff 
withdraws  under  an  interpleader  order,  execution  nas  been  stayed  under 
this  section,  and  notice  cannot  therefore  issue.  Ex  pte.  Ford,  18  Q.  B.  D. 
369.  Where  a  garnishee  order  has  been  made  on  a  judgment  debtor, 
.execution  on  the  judgment  debt  is  stayed  until  the  order  has  been  set 
aside.    Ex  pte,  Hyde,  20  Q.  B.  D.  690,  0.  A. 

The  notice  may  be  served  on  a  felon  undergoing  his  sentence.  Ex  pte. 
Graves,  19  0.  D.  1,  0.  A. 

Where,  within  seven  days  from  the  bankruptcy  notice,  the  creditor  has 
taken  a  promissory  note  for  the  debt,  he  cannot  obtain  a  receiving  order 
during  me  currency  of  the  note.  Ex  pte,  Matthew,  12  Q.  B.  D.  506, 
O.  A. 
^  This  act  of  bankruptcy  is  complete  at  the  expiration  of  the  seven  days 
limited  by  the  notice,  if  during  that  time  the  debtor  does  not  pay  or  secure 
the  debt.  See  Ex  pte.  Weir,  L.  E.,  6  Ch.  875.  See  further,  Johnson  v. 
Emerson,  L.  B.,  6  £x.  329. 

A  jud^ent  creditor  holding  security  may,  it  seems,  issue  a  bankruptcy 
notice,  without  offering  to  relinquish  his  security.  Ex  pte,  Mauritz,  L.  R, 
5  Oh.  779 ;  In  re  Tupper,  L.  E.,  9  Oh.  312. 

(h,)  Notice  of  suspeneion  of  payment,'}  Vide  ante,  p.  1 102.  This  is  a  new 
act  of  bankruptcy. 

The  notice  that  the  debtor  has  or  is  about  to  suspend  payment  of  his 
debts  need  not  be  in  writing ;  an  oral  statement  to  that  effect  to  a  creditor 
in  conversation  with  him  is  sufficient.  Ex  pte.  NickoU,  13  Q.  B.  D.  469. 
The  notice  must,  however,  be  given  formally  and  deliberately,  with 
the  intention  of  giving  notice.  Ex  pte.  Oastler,  Id,  471,  0.  A.  A  state- 
ment of  inability  to  pay  debts  is  insufficient.  S.  0.  But  a  circular  sent 
by  the  debtor  to  his  creditors  stating  he  has  no  property  and  is  not  going 
.again  into  business,  and  that  unless  they  accept  a  composition  he  must 
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saspend  payment,  is  snfflcieiit.    Ex  pie,  Qihwuy  W.  N.  1887,  p.  12,  H.  S., 

Avoidance  ofvcHumtary  uUUmenU  and  fravduUni  preferenoea.']  Sect.  47, 
ante,  p.  1085,  extends  to  all  debtors,  whether  traders  or  not,  and  inyalidates 
a  setUement  executed  within  10  years  before  bankruptcy,  unless  it  be 
shown  that  the  interest  of  the  settlor  in  the  property  settled  passed  to  the 
trustees  of  the  settlement  on  its  execution ;  but  is  in  other  respects  identical 
with  £ky.  Act,  1869,  s.  91,  under  which  most  of  the  foUowmg  cases  were 
decided.  A  coyenant  in  a  marriage  settlement  to  settle  all  future  acquired 
property  is  void  as  against  the  settlor's  trustee  in  bankruptcy,  though  the 
setuor  was  solvent  when  he  entered  into  the  coyenant.  Ex  pte.  Bottand^ 
L.  B.,  17  Eq.  115.  So,  a  yolimtary  settlement  of  property  subject  to  a 
mortgage  containing  a  coyenant  to  pay  off  the  mortgage  when  required, 
made  by  a  person  whose  assets  are  only  sufficient  to  pay  off  his  debts 
exclusiye  of  the  mortgage,  is  void  under  sect.  47,  ante,  p.  1085,  as  against 
the  trustee  in  bankruptey.  Ex  pte,  Huxtable,  2  Ch.  D.  54,  0.  A.  But,  a 
coyenant  to  pay  to  the  trustees  of  the  settlement,  6,000Z.  on  a  given  day» 
before  which  the  oovenantor  becomes  bankrupt,  is  not  void  under  sect.  47, 
as  against  the  trustee.    Ex  pie.  Bishop,  L.  B.,  8  Gh.  718. 

A  gift  of  money  to  a  son  to  enable  him  to  commence  business  is  not  a 
settlement  within  sect.  47  (1).  Ex  pte,  Harvey,  15  Q.  B.  D.  582.  Such 
settlement  must  be  an  instniment  imposing  some  obligation  on  the  settlor 
with  reepect  to  his  property.  Ex  pte,  Todd,  19  Q.  J3.  D.  186,  per  Ld. 
Esher,  M.  K,  and  Lopes,  L.  J.  To  be  a  ''purchaser'*  within  sect.  47,  a 
person  must  have  given  valuable  consideration,  thus  a  trustee  to  whom 
leaseholds  have  been  merely  assigned,  is  not  a  purchaser  for  valuable 
consideration  within  the  section.  Ex  o^e.  Hillman,  10  Ch.  D.  622,  G.  A. ; 
explained  in  Hance  v.  Harding,  20  Q.  B.  D.  732,  0.  A.  As  to  what  pro- 
perty of  the  settlor  is  to  be  taken  into  account,  in  estimating  whether  he 
can  pay  all  his  debts,  see  Ex  pte,  BuaeeU,  19  Qi.  D.  588,  0.  A.  A  oovd- 
nant  to  settle  a  share  of  certain  property,  which  is  liable  to  be  divested  by 
an  appointment,  is  not  void  imder  sect.  47  (2).  In  re  Andrew*8  Trusts,  7 
Ch.  D,  635.  The  section  is  retroactive  so  far  only  as  it  is  a  re-enactment 
of  Bky.  Act,1869,s.91.  ExpU,  Todd,  19  01.3,1).  186,  j^erLd.  Esher,  M.B., 
and  Lopes,  L.  J.  Where  the  settlement,  originally  valid,  has  been  set 
aside  on  the  bankruptcy  of  the  settlor,  the  trustees  of  the  settlement  are 
entitled  to  a  lien  on  the  settled  property  for  expenses  properly  incurred  in 
relation  to  the  trust.    In  re  Hotden,  20  Q.  B.  D.  43. 

Sect.  47  must  (see  sect.  152,  pott,  p.  1238),  be  construed  subject  to  the 
provisions  of  the  Married  Women's  Property  Act,  1882,  s.  11,  ante,  p.  436, 
and  imder  that  section  money  payable  on  an  insurance  on  t}ie  life  of  the 
bankrupt  to  the  separate  use  of  {he  wife,  jrasses  to  her  and  not  to  the 
trustee  m  bankruptcy.  Holt  v.  EvercUl,  2  Ch.  D.  266,  C.  A.,  decided  on 
33  &  34  Vict.  c.  93,  s.  10. 

Sect.  48  (1),  ante,  p.  1085,  is  identical  with  Bky.  Act,  1869,  s.  92,  except 
that  the  3  months  are  to  be  calculated  to  the  presentation  of  Ihe  bank- 
ruptcy petition,  instead  of  to  the  adjudication,  and,  the  proviso  in  that 
section,  which  was  as  follows:  **but  this  section  shall  not  affect  the  rights 
of  a  purchaser,  payee  or  incumbrancer  in  good  faith  and  for  valuable 
consideration,"  is  omitted.  Sect.  48  (2),  ante,  p.  1085,  adds  the  wonls 
'  *  through  or  under  a  creditor  of  the  bankrupt, "  which  prevent  the  protection 
afforded  thereby  from  applying  to  the  creditor  himself ;  the  dedsions  in 
Ex  pte.  Blackburn,  L.  R.,  12  Bq.  358;  Butcher  v.  Stead,  L.  R.,  7  H.  L. 
839 ;  and  Ex  pte.  Norton,  L.  B.,  16  Eq.  397,  decided  on  the  jiroviso  in  the 
Bb^.  Act,  1869,  s.  92,  cannot  therefore  Be  relied  on  as  authorities.    Sect  48 


^u 


Avoidance  of  Voluntary  SeUlemenU  and  Fraudulent  Preferences,    1119 

IB  now  applied  to  adjudications  nnder  sect.  103  (5),  by  Bky.  Act,  1890,  s.  20, 
ante^  p.  1104. 

The  following  cases  decided  on  Bky.  Act,  1869,  s.  92,  will  apply  to 
the  present  section.  Sect.  48  now  solely  determines  whether  a  transaction 
is  a  fraudulent  preference  or  not.  Ex  pte.  Griffith,  23  Oh.  D.  69,  0.  A. 
But  the  decisions  prior  to  the  Act  are  still  useful  as  guides ;  S.  0. ;  for 
sect.  48  does  not  avoid,  as  a  fraudulent  preference,  an  act  that  was  not 
such  under  the  old  law.  Ex  pte.  Tempest,  L.  K,  6  Gh.  70.  A  payment 
is  void  under  it  where  the  debtor's  real,  effectual,  substantial  view  was  to 
prefer  the  creditor ;  Ex  pte.  Hill,  23  Gh.  D.  695,  C.  A. ;  but  it  is  otherwise, 
where  this  was  not  the  debtor's  main  object;  Ex  pte.  Topham,  L.  R.,  8 
Gh.  614;  Ex  pte.  Ixmdm  &  County  Banking  Co.,  L.  B.,  16  Eq.  391 ;  thus, 
it  cannot  be  impeached  if  it  has  Iseen  made  under  pressure ;  S.  GG. ;  Ex 
pU.  BoUand,  L.  E.,  7  Gh.  24;  Smith  v.  Pilgrim,  2  Gh.  D.  127;  see  also 
Mercer  y.  Peterson,  ante,  p.  1107 ;  or  imder  uie  threat  of  a  criminal  prose- 
cution, Ex  pte,  Taylor,  infra ;  or  when  the  principal  creditor  has  been 
paid  for  the  purpose  of  relieving  the  surety  from  liability.  In  re  MUls, 
W.  N.,  1888,  24,  G.  A.,  H.  S.  Mere  non-appearance,  to  a  specially  in- 
dorsed writ,  whereby  the  plaintilS  was  enabled  to  sign  judgment  by 
default,  and  seize  the  defendant's  goods  under  an  elegit,  was  not  fraudu- 
lent and  void  under  the  Bky.  Act,  1869,  sect.  6,  as  *'  a  judicial  proceeding 
suffered."    Ex  pte.  Lancaster,  25  Gh.  D.  311,  G.  A. 

It  seems  that  sect.  48  does  not  avoid  any  conveyance  or  transfer  of  pro- 
perty which  would  not  have  been  avoided  as  an  act  of  bankruptcy,  by 
relation  back  of  the  trustee's  title  under  sect.  43,  ante,  p.  1084.  See  further, 
poat^vp.  1122  et  seq. 

Where  the  security  has  been  given  in  accordance  with  a  prior  agree- 
ment, which  if  then  carried  out,  could  not  have  been  impeached,  the  sub- 
sequent giving  of  the  security  is  not  a  fraudulent  preference.  See  cases 
cited  ante,  }).  1112.  So  the  delivery  by  the  grantor  to  the  grantee  of  the 
goods,  previously  granted  to  the  latter,  by  an  unimpeachable  bill  of  sale, 
cannot  be  a  fraudiuent  preference.  Ex  pte.  Symmons,  14  Gh.  D.  693,  G.  A. 
A  past  debt  is  a  valuable  consideration.  Tomkins  v.  Saffery,  3  Ap.  C^. 
21;$,  D.  P.  But,  a  payment  is  not  made  in  good  faith  when  the  creditor 
had  notice  that  the  debtor  had  other  creditors,  and  was  insolvent.  S.  G. 
The  expression  '* good  faith"  means  good  faith  as  contrasted  with  collu- 
sion between  the  parties.  Lucas  v.  Dicker,  5  G.  P.  D.  150,  155,  per 
Lindley,  J. 

There  can  be  no  fraudulent  preference  unless  the  relation  of  debtor  and 
creditor  existed  between  the  parties,  at  the  time  the  payment  or  transfer 
was  made.  Ex  pte.  Taylor,  18  Q.  B.  D.  295,  G.  A.  Hence,  a  payment, 
voluntarily  made,  by  a  debtor  on  the' eve  of  bankruptcy,  to  make  good, 
trust  money  misappropriated  by  him,  cannot  be  set  aside  as  a  fraudulent 
preference.  S.  G. ;  Ex  pte.  Stubbins,  17  Gh.  D.  58,  G.  A.  So  the  pay- 
ment of  51.  in  part  payment  of  a  debt  of  3,0002.,  statute  barred,  but 
always  treated  as  a  subsisting  debt,  made  to  prevent  the  operation  of  the 
statute,  is  not  a  fraudulent  preference.    Ex  pte.  Oaze,  23  Q.  B.  D.  74. 

Sect.  48  avoids  transactions  between  a  debtor  and  his  creditors  only. 
Ex  pte.  KeUy,  11  (Jk.  D.  306,  G.  A.  Where,  therefore,  money  has  been 
sent  by  A.  to  B.  for  a  specific  purpose,  and  B.  becomes  bankrupt  before 
that  purpose  is  carried  out,  but  has  not  misappropriated  the  money,  the 
appropnation  of  the  money  for  the  specific  purpose  is  not  prevented  by 
tibe  section.  S.  G.  As  to  what  amounts  to  a  fraudulent  preference,  see 
cases  collected  ante,  pp.  1108  e^  seq. 

By  sect.  25  (2),  *'No  payment  or  composition  made  or  security  given 
after  arrest,"  of  an  absconding  debtor,  *'  made  imder  this  section  sh^  be 
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exempt  from  the  provisions  of  this  Act  relatiiig  to  fraudulent  preferenoes.'* 
[33  &  34  Vict.  c.  76,  s.  3.] 

Proof  of  title  of  tnutee,  wJien  dispented  with  by  imjolied  admimon.']  The 
proof  of  the  title  of  the  trustee  can  be  now  so  reaoily  proved  under  sect. 
138,  antey  p.  1102,  that  that  is  the  course  which  will  usually  be  adopted. 
But,  under  the  old  law,  strict  proof  of  the  title  of  the  asaigneee  was  dis- 
pensed with  in  cases  where  the  defendant's  conduct  had  been  an  express, 
or  implied  admission  of  their  title.  Eden,  Bank.  354.  And  it  may  be 
useful  still  to  retain  some  of  the  cases  in  which  it  was  decided  that  such 
proof  might  be  dispensed  with.  Thus,  where  the  assignees  sought  to 
recover  the  price  of  some  goods  that  belonged  to  the  bankrupt,  which  the 
defendant,  as  auctioneer,  had  sold,  desciibmg  them  as  the  goods  "  of  D.,  a 
bankrupt.*'  Maltby  v.  Christie^  1  Esp.  340.  Where  the  defendant  bad 
attended  a  meeting  of  the  commissioners,  and  exhibited  an  aooount 
between  himself  and  the  bankrupt,  and  afterwards  made  a  part  paymoit 
to  tiie  plaintiff,  as  assignee,  on  that  account ;  it  was  held  to  be  frimA 
facie  evidence,  as  against  the  defendant,  that  the  plaintiff  was  assignee. 
JHckinson  v.  Coward^  1  B.  &  A.  677.  So,  where  the  defendant,  on  being 
applied  to  by  the  assi^ee,  said  he  would  call  and  pay  the  money ;  this 
was  held  to  difipense  with  tiie  usual  i>roofs  of  the  assignee's  title.  Pope  t. 
Monk^  2  0.  ft  f .  112.  Such  an  admission  is  evidence  even  when  the  ti:^e 
is  put  directly  in  issue.  IngliaY.  Spence^  1  C.  M.  &  B.  432.  The  affidavit 
of  a  witness,  used  by  the  petitiomnjg  creditor  to  prove  the  act  of  bank- 
ruptcy, is  evidence  against  such  creditor  of  such  act,  and  of  the  time  of  it. 
Gardner  v.  Moults  10  Ad.  &  E.  464.  But,  the  fact  that  one  of  the  de- 
fendants had  proved  his  debt  under  the  commission,  was  held  no  evidence 
^;ainst  him  of  the  petitioning  creditor's  debt.  Rankin  v.  Horner^  16 
^ist,  191. 

In  some  cases  the  conduct  of  the  party  is  conclusive  of  the  title  of  the 
trustee.  Thus,  where  the  bankrupt  obtained  his  discharge  £n>ni  azrest 
under  49  Geo.  3,  c.  121,  s.  14,  on  the  ground  of  his  bankruptcy,  it  was  held 
that  he  could  not  deny  it  as  against  nis  assijgnees.  WaUon  v.  Wact^  5  B. 
&  0.  153.  So,  the  affidavit  of  the  petitioning  creditor  that  a  person  is 
indebted  to  the  deponent  in  the  sum  of  lOOZ.  and  upwards,  and  is  become 
bai^onipt,  is,  as  against  the  d^>onent,  conclusive  evidence  of  the  bank- 
ruptcy. Ledbetter  v.  Saltf  4  Bing.  623.  But,  a  party  against  whom  a 
commission  had  issued,  was  held  not  precluded  from  disputing  it,  menly 
because  he  applied  to  a  oommissioner  to  appoint  an  official  assignee  to 
investi^te  the  sufficiency  of  the  debt ;  Afunk  v.  Clarke^  2  N.  0.  299 ;  nor 
by  givmg  notice  to  his  landlord  in  the  form  required  by  the  Bankrapter 
Acts  that  he  was  willing  to  give  up  his  lease.  Heane  v.  Boger$,  9  B.  &  CL 
577. 

See  further,  as  to  admissions  implied  from  the  acts  of  a  party,  arnkj 
p.  67. 

Power  oftfuste^  to  «u«.]  By  sect.  57,  ''  The  trustee  may,  with  the  per- 
mission of  the  committee  of  inspection,"  (2)  *' Bring,  institute,  or  derend 
any  action  or  other  legal  proceeding  relating  to  the  property  of  the  bank- 
rupt,"   [Bky.  Act,  1869,  s.  25  (3).] 

By  sect.  83,  *'  The  trustee  may  sue  and  be  sued  by  the  official  name  of 
^  the  trustee  of  the  property  of  a  bankrupt,'  inserting 

the  name  of  the  bankrupt.^'    [Bky.  Act,  1869,  s.  83  (7).] 

It  seems  that  the  trustee  may  commence  an  action  as  trustee  before  he 
has  been  formally  appointed,  and  that  it  is  sufficient  if  he  produce  at  the 
trial  the  certificate  of  his  appointment  dated  prior  to  the  issuing  of  t2id 
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writ;  see  sects.  21  (4)^  138, an^«,  p.  1102;  Kelly  y.  Morray^  L.  B.,  1  0.  P. 
667 ;  Carrick  v.  Ford,  L.  E.,  4  Ct.  247. 

Evidence  of  proceedings  in  hahkruptcy,']  The  Bky.  Act,  1883,  contains 
fieneral  proyisions  with  regard  to  the  manner  of  proying  proceedings  in 
oankniptcy. 

By  sect.  127  (2)  {antCy  p.  1082),  the  rules  of  court  made  under  that  sec- 
tion are  to  be  judicially  noticed. 

Sect.  132  (1).  **  A  copy  of  the  London  Quzette  containing  any  notice 
inserted  therein  in  pursuance  of  this  Act,  shall  be  evidence  of  uie  facts 
stated  in  the  notice. 

Sect.  133.  *'  (1*)  A  minute  of  proceedings  at  a  meeting  of  creditors 
under  this  Act,  simed  at  the  same  or  the  next  ensuing  meeting,  by  a  i>erson 
describing  bimsen  as,  or  appearing  to  be,  chairman  of  the  meeting  at 
which  the  minute  is  signed,  snail  b«  received  in  evidence  irithout  further 
proof. 

'*  (2.)  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect 
of  the  proceedings,  whereof  a  minute  has  been  so  signed,  shall  be  deemed 
to  have  been  dmy  convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  tiiereat,  to  have  been  duly  passed  or  had.  [Bky.  Act, 
1869,  s.  106.] 

Sect.  134.  ''Any  petition  or  copy  of  a  petition  in  bankruptcy,  any 
aider  or  certificate  or  copy  of  an  order  or  certificate,  made  by  any  court 
having  jurisdiction  in  bankruptcy,  any  instrument  or  copy  of  an  instru- 
ment, affidavit,  or  document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  [proceedings  had  under  this  Act,  shall,  if  it  appears 
to  be  sealed  with  the  seal  of  any  court  having  jurisdiction  in  bankruptcy, 
or  purports  to  be  signed  by  any  judge  thereof,  or  is  certified  as  a  true  copy 
"by  any  registrar  thereof  be  receivable  in  evidence  in  all  legal  proceedings 
whatever."    [Bky.  Act,  1869,  s.  107.] 

Sect.  136.  ''In  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a 
witness  whose  evidence  has  been  received  by  any  court  in  any  proceeding 
under  this  Act,  the  deposition  of  the  person  so  deceased,  pur]^rting  to  be 
sealed  with  the  seal  of  the  court,  or  a  copy  thereof  purporting  to  be  so 
sealed,  shall  be  admitted  as  evidence  of  the  matters  therein  deposed  to." 
P3ky.  Act,  1869,  s.  108.] 

Sect.  137.  "  Every  court  having  jurisdiction  in  bankruptcy  under  this 
Act  shaU  have  a  seal  describing  the  court  in  such  manner  as  may  be 
directed  by  order  of  the  Lord  Ohancellor,  and  judicial  notice  shall  be 
taken  of  the  seal,  and  of  the  signature  of  the  judge  or  registrar  of  any 
such  coiurt  in  all  legal  proceedings."    [Bky.  Act,  1869,  s.  109.] 

Sect.  140.  "  (1)  All  documents  purportm^  to  be  orders  or  certificates 
made  or  issued  by  the  Board  of  Trade,  and  to  be  sealed  with  the  seal 
of  the  Board,  or  to  be  signed  by  a  secretary  or  assistant  secretary  of  the 
Board,  or  any  person  authorized  in  that  behalf  by  the  President  of  the 
Board,  shall  be  received  in  evidence,  and  deemed  to  be  such  orders  or 
certificates  without  further  proof  unless  the  contrary  is  shown." 

"  (2)  A  certificate  signed  by  the  President  of  the  Board  of  Trade  that 
any  order  made,  certificate  issued,  or  act  done,  is  the  order,  certificate,  or 
act  of  the  Board  of  Trade  shall  be  conclusive  evidence  of  the  fact  so 
certified." 

The  county  courts  are  courts  of  record  under  51  &  52  Vict.  c.  43,  s.  5, 
see  also  the  Bky.  Act,  1883,  s.  100  {ante^  p.  1082) ;  any  proceeding  in 
Imnkruptcy,  sealed  with  the  seal  of  the  Court  of  Bankruptcy,  becomes  a 
record  of  the  court,  which  may  be  drawn  up  at  any  time,  and  when  so 
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dimwn  up  is,  under  sect  1S4  (nnU^  p.  1121),  concLimve  endenoe  at  fte 
proceeding.    KeUy  ▼.  Morray^  L.  B.,  1  C.  P.  667. 

G^ie  Act  also  oontainB  the  following  provisions  for  proving  partLcnlu' 
proceedings;  viz.: — 

Sect  132  (2)  {ante,  p.  1101),  evidence  of  due  mslring  of  receiving  orto, 
or  order  for  adjudication  and  the  date  thereof.  See  also  sect.  SO  (3), 
jNMf,  p.  1141. 

Sects.  21  (4),  138  {arde,  p.  1102),  of  appointment  of  trustee,  and  date  of 
appointment. 

Sects.  35  (3),  132  (1)  {:po$t  p.  1143,  and  ante,  p.  1121),  of  JMinnllrag  of 
adiodication  in  bankruptcy. 

Under  certain  oth^  seOTons  of  the  Act  Grders  of  the  comt  are  to  be 
evidence  of  certain  things;  viz.: — 

Sect.  37  (6)  (jNMt,  p.  1142),  order  that  a  debt  is  not  provable  in 
bankruptcy  is  conclusive  of  that  fact. 

Sect.  30  (3)  (jxM^,  p.  1141),  order  of  discharge  is  condosive  evidence  of 
the  bankruptcy  and  validity  of  the  proceedings  thereon. 

Bky.  Act,  1890,  s.  3  (13)  {pod,  p.  1145},  certificate  that  composition  or 
scheme  has  been  accepted  and  approved,  is  conclusive  as  to  its  validity  in 
the  absence  of  fraud. 

By  Bky.  B.  1886,  r.  12  "  all  proceedings  of  the  court  shall  remain  of 
record  in  the  court,  so  as  to  form  a  complete  record  of  eadi  matter,  and 
they  shall  not  be  removed  for  any  purpose,  except  for  the  use  of  the 
officers  of  the  court,  or  by  special  oirection  of  the  judge  or  registrar ;  but 
thev  may  at  all  reasonable  times  be  inspected  by  the  trustee,  the  debtor, 
and  any  creditor  who  has  proved,  or  any  person  on  behalf  of  the  trustee, 
debtor,  or  any  such  creditor."    [B.  G.  Blnr.  1833,  r.  10.] 

B.  13.  *'  All  notices  required  bj  the  Act  or  these  rules  shall  be  in 
-writing  unless  these  rules  otherwise  provide,  or  the  court  shall  in  any 
particular  case  otherwise  order."    [B.  G.  Bky.  1883,  r.  11.] 

B.  14.  "  All  summonses,  petitions,  notices,  orders,  warrants,  and  oiher 
process  issued  by  the  court  shall  be  sealed."    [B.  G.  Bky.  1883,  r.  12.] 

It  would  seem  from  r.  12,  eupra,  that  the  order  of  the  judge  or  zegistnr 
is  required  in  order  to  enable  the  bankruptcy  proceedings  to  be  removed 
for  the  purpose  of  evidence  in  another  ooiurt.    And  vuie  ante,  p.  156. 

The  answers  of  a  bankrupt,  A.,  on  his  public  examination,  are  not 
admissible  in  evidence  against  other  parties  m  proceedings  against  them 
by  A.'s  trustee.    In  re  BrUnner,  19  Q.  B.  D.  572. 

By  sect.  144  {ante,  p.  243),  deeds  and  other  instruments  required  by  the 
Act  are  not  chargeable  with  stamp  duty. 

Evidence  in  farHeular  actions— Actions  on  contracts  by  bankrupts,!  In 
many  transactions  between  the  bankrupt  and  others  after  an  act  of  bank- 
ruptcy committed,  the  trustee  has  the  option  either  of  adopting  the  con- 
tract made  by  the  bankrupt,  and  suing  the  party  in  an  action  ex  contractu, 
or  of  disaffirming  the  contract  and  suing  him  for  damages  in  an  action  of 
tort.  If  the  trustee  have  once  affirmed  the  transaction,  he  cannot  treat 
the  party  as  a  wrongdoer,  as  that  would  be  disaffirming  it.  Brewer  v. 
Sparrow,  7  B.  &  0.  310;  SmUh  y.  Baker,  L.  B.,  8  C.  P.  350.  See  also 
Bmith  V.  Hodson,  2  Smith,  L.  0.,  in  notis ;  Ex  pie,  Vaughan,  14  Q.  B.  D. 
25 ;  and  .fioe  v.  Mutual  Fund,  19  Q.  B.  D.  347,  C.  A.  Where  assignees 
had  recovered  a  sum  of  money  from  the  bankrupts  banker,  which  had 
been  received  by  him,  and  the  amount  of  which  had  been  paid  over  to  a 
creditor  of  the  bankrupt,  both  parties  having  a  knowledge  of  the  bank- 
ruptcy ;  it  was  held  that  they  could  not  also  sue  the  croditor  who  had 
received  it ;  for,  having  disafiormed  the  banker's  acts  in  the  f onx^er  actinDt 
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they  oonld  not  afterwards  aflSrm  them  as  payments  of  their  mone^. 
Vernon  t.  Hofnaon^  2  T.  B.  287.  So,  where  the  bankrupt,  before  ms 
bankruptcy,  had  purchased  goods  on  credit  and  re-sold  them,  at  under- 
nrices,  it  was  ruled  that  an  action  for  goods  sold  and  delivered  could  not 
be  maintained  by  the  assignees  against  the  purchaser  to  recover  the  differ- 
ence in  value.  Burra  v.  Clarke^  4  Gamp.  355.  See  Cook  v.  Caldecottt 
IL  &  M.  522;  Xee  V.  Hart,  11  Exch.  880;  25  L.  J.,  Ex.  135. 

Defendant  gave  an  order  to  a  bankrupt  for  certain  work,  which  was 
partly  executed  before  fiat ;  the  provisional  assignee  advanced  money  to 
the  bankrupt  to  complete  it ;  ana  it  was  completed  after  the  appointment 
of  the  creditors'  assignees :  held,  that  the  several  assignees  mi^nt  recover 
jointly  in  an  action  for  goods  sold  to  the  defendant  by  the  plamtiffs,  and 
that  it  was  a  question  for  the  jury  whether  the  banlmipt  acted  as  their 
agent.     Whitmare  v.  OUmour,  12  M.  &  W.  808. 

Evidence  in  particular  actianB^^Converaion,']  Wbere  the  goods  of  the 
bankrupt  have  been  converted  by  the  defendant  either  before  or  after  the 
bankruptcy,  the  trustee  may  recover  their  value  in  an  action  for  conver* 
sion.  Where  there  has  been  a  tortious  taking  since  the  bankruptcy,  such 
taking  is  a  sufficient  conversion ;  but  where  there  has  been  a  collusive 
sale  or  transfer  of  the  goods  b^r  the  trader,  in  contemplation  of  bank- 
ruptcy, there  will  be  no  conversion  without  a  demand  and  refusal  unless 
the  sale  amounts  to  an  available  act  of  bankruptcy ;  for  the  transfer  is 
merely  voidable,  and  it  passes  the  property  until  the  trustee  elects  to 
avoid  it,  by  demand  or  other  disaffirmance ;  and  on  making  such  election 
the  transaction  is  annidled,  but  there  is  no  relation  back  to  the  time  of 
the  transfer.  Nixon  v.  Jenkins,  2  H.  Bl.  135 ;  NewnJiam  v.  Steventon,  10 
C.  B.  713;  20  L.  J.,  0.  P.  Ill;  Stevenson  v.  Neumham,  13  0.  B.  285;  22 
L.  J.,  0.  P.  110,  Ex.  Oh.;  for  on  a  sale  or  other  transfer  voidable  for 
fraud,  till  avoided,  the  property  vests  in  the  transferee,  and  all  mesne 
assignments  to  persons  not  cognizant  of  the  fraud  are  valid.  White  v. 
Garden,  13  G.  B.  919 ;  20  L.  J.,  G.  P.  166 ;  per  cur,  Stevenson  v.  Neumham^ 
supra.  Where,  however,  the  ^oods  have  been  converted  into  money,  an 
action  for  money  had  and  received  is  maintainable,  without  prior  notice 
of  disaffirmance  \j  the  trustee.  Heilbut  v.  NeviU,  L.  B.,  5  G.  P.  478, 
Ex.  Ch.  A.  and  B.  were  partners,  and  B.  fraudulently  indorsed  certain 
bills  of  exchange  belonging  to  the  partnership  to  G.,  who  took  them,  with 
notice  of  the  fraud,  in  payment  of  a  private  debt.  B.  having  become 
bankrupt,  his  assignees  disaffirmed  the  transaction  as  a  fraudulent  pre- 
ference, and  joined  with  A.  in  an  action  for  money  had  and  received 
against  G. ;  it  was  held  they  were  entitled  to  recover,  as  although  A.  and 
B.  could  not  have  sued  G.,  that  arose  from  the  fact  that  G.  had  a  good 
defence  as  against  B.,  and  by  reason  of  the  fraudident  preference  that 
defence  did  not  avail  as  against  the  assignees.    S.  G. 

If  the  fraudident  preference  be  an  availahlew:^  of  bankruptcy  {vide  sect. 
168,  ante,  p.  1080),  it  is,  on  the  adjudication,  immediately  avoided  by  virtue 
of  tiie  relation  back  of  the  title  of  the  trustee  to  the  act  of  banlmiptcy. 
Vide  ante,  pp.  1084,  1086,  1087.  But,  the  trustee's  right  to  disaffirm  a 
prior  fraudulent  preference  is  quite  distinct  from  any  reCition  back  of  his 
title ;  it  entitles  him  to  say,  where  a  bankrupt  has  made  an  assignment 
of  any  of  his  property  to  one  of  his  creditors,  that  the  transaction  against 
him  shall  be  void.  Heilbut  v.  NevHl,  L.  B. ,  4  G.  P.  354,  359,  per  Willes,  J. ; 
Marks  V.  Feldman,  L.  B.,  5  Q.  B.  275,  Ex.  Gh.  The  trustee  may  elect  to 
avoid  the  contract,  and  demand  the  eoodsback  from  the  transferee,  or  sue 
him  for  money  had  and  received  if  he  have  previously  sold  them ;  S.  0. ;  but 
he  cannot  affirm  the  contract,  and  also  maintain  an  action  for  conversion  of 

dd2 
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the  goods.  Vide  ante,  p.  1 1 24.  And,  although  the  ajwignment  by  a  debtor 
of  aU  his  goods  for  a  past  debt  amounts  to  an  act  of  banlmiptcy,  yet  if  there 
be  no  relation  to  that  act  of  bankruptcy,  the  trustees  cannot  avoid  the 
assignment  unless  there  is  fraud  in  fact,  or  an  intention  to  prefer.  Jones 
y.  Jaarber,  L.  B.,  6  Q.  B.  77.  It  seems  that  sect.  48,  ante,  p.  1085,  does 
not  ayoid  any  conveyance  or  transfer  of  property,  which  would  not  also 
have  been  avoided  as  an  act  of  bankruptcy,  by  relation  back  of  the 
trustee's  title,  for  his  title  now  relates  back  to  any  act  of  bankniptcy 
committed  within  three  months  of  the  presentation  of  the  petition  for 
adjudication.  As  to  what  amounts  to  a  fraudulent  oonveyanoe,  or  a 
fraudulent  preference,  vide  ante,  pp.  1105,  1108  et  seq. 

Except  in  those  cases  in  whidi  there  is  an  offence  against  bankrapl^» 
or  some  other  law  for  the  protection  of  creditors,  the  trustee  is  in  no 
better  position  than  the  bankrupt  himself  was.  Thus  he  cannot,  except 
in  cases  of  such  offence,  recover  money  or  goods  transferred  by  the  bank- 
rupt before  his  bankruptcy  on  an  illegal  consideration.  Ex  fie.  Caldeeott, 
4  Oh.  D.  150,  C.  A.  The  trustee  can,  however,  recover  it  where  the 
transfer  was  made  after  an  act  of  bankruptcy.  Ex  pte,  Wotverhampttm 
Banking  Co,,  14  Q.  B.  D.  32. 

A  third  person  cannot  set  up  the  title  of  the  trustee  against  that  of  the 
transferee,  before  the  trustee  has  interfered.  Newnkam  v.  Stevevucm, 
Stevenson  v.  Nevmham,  ante,  p.  1123.  Where  the  plaintiffs,  assignees  of 
K.  under  a  second  bankruptcy,  sued  the  defendant  in  trover  for  goods 
acquired  by  K.  since  the  first  bankruptcy,  under  which  K.  had  not  ob- 
tained a  certificate,  and  fraudidently  assigned  by  him  to  the  defendant,  it 
was  held  that  the  defendant  could  not  set  up  the  title  of  the  assieinees 
under  the  first  bankruptcy,  they  not  having  in  any  way  interfered  with  the 
property.  Morgan  v.  Knight,  15  0.  B.,  N.  S.  669 ;  33  L.  J.,  C.  P.  186. 
See  also  Expte,  Watson,  12  Oh.  D.  380,  0.  A.  And  see  Young  v.  BiUiUr, 
8  H.  L.  0.  682 ;  30  L.  J.,  Q.  B.  153,  a  decision  under  the  1  ft  2  Yiet 
c.  110,  s.  59. 

Before  the  Bky.  Act,  1849,  it  was  held  that  neither  the  sheriff  nor  exe- 
cution creditor  of  the  bankrupt  could  be  sued  as  for  a  conversion  of  goods, 
if  the  execution  creditor  had  no  notice  of  the  act  of  bankruptcy  till  after 
the  seizure  in  execution ;  and  if  he  received  notice  before  the  sale,  thou^ 
after  seizure,  the  creditor  was  not  liable  to  such  an  action,  if  he  did  not 
actively  interfere  in  the  levy,  though  he  might  be  liable  to  refund  tiie 
proceeds  to  the  assignees.  Whitmore  v.  Oreene,  13  M.  &  W.  104.  And, 
if  the  sale  took  place  after  the  filing  of  the  petition,  it  was  the  duty  of  the 
sheriff,  having  notice  of  the  bankruptcy,  to  pay  the  amount  of  it  to  the 
assignees ;  and  if  he  paid  it  over  to  the  execution  creditor,  the  sheriff  was 
liable  to  an  action  by  the  assignees  for  money  had  and  received.  Notley 
V.  Buck,  8  B.  &  G.  160.  The  Bky.  Act,  1849,  contained  more  extensive 
protection  clauses  for  creditors  against  secret  acts  of  bankruptcy  than 
previous  Acts.  The  corresponding  provisions  now  in  force  are  the  Bky. 
Act,  1883,  ss.  45,  46  (3),  and  the  Bky.  Act,  1890,  s.  11.  These  will  be 
found,  with  cases,  post,  pp.  1127  et  seq.  And  see  Actions  against  skerif, 
post,  pp.  1243  et  seq.  The  Bky.  Act,  1890,  s.  11  {post,  pp.  1128, 1247),  directs 
how  the  sheriff  is  to  apply  uie  proceeds  of  a  levy  on  a  debtor's  goods. 

Joint  a^iion  hy  hankrupfs  trustee  and  solvent  partner,"]  Sect.  1 13.  "Where 
a  member  of  a  partnership  is  adjudged  bankrupt,  the  court  may  authoiixe 
the  trustee"  .  .  .  *'  to  commence  and  prosecute  any  action  in  the  names 
of  the  trustee  and  of  the  bankrupt's  partner ;  and  any  release  by  suck 
partner  of  the  debt  or  demand  to  which  the  action  or  suit  relates  miall  be 
void."    [Bky.  Act,  1869,  s.  105.] 

It  occasionally  happens,  by  reason  of  a  transaction  amounting  to  a 
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fiaiidtilent  preference,  which  the  trustee  has  avoided,  that  the  solyent 
partner  and  the  trustee  of  the  bankrupt,  may  Tnaintain  an  action,  which 
the  partners  could  not  have  brought.  See  Heilhut  y.  NeviU,  L.  B.,  5  0.  P. 
478,  Ex.  Ch.,  anU,  p.  1123. 

Action  by  assignee  of  trustee,']  By  sect.  56,  '*  Subject  to  the  provisions 
ol  this  Act,  the  trustee  may  do  all  or  any  of  the  following  things : 

'*(!.)  Sell  all  or  any  part  of  the  property  of  the  bankrupt  (including 
the  goodwill  of  the  business,  if  any,  and  the  book  debts  due  or  growing 
due  to  the  bankrupt),  by  public  auction  or  private  contract,  with  power 
to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels"  :  J^Bky.  Act,  1869,  s.  25  (6).] 

There  is  no  provision  corresponding  to  Bky.  Act,  1869,  s.  Ill,  expressly 
enabling  the  purchaser  to  sue  in  his  own  name,  in  respect  of  ohoses  in 
action  purchased  from  the  trustee :  but  this  power  is  given  by  J.  Act, 
1873,  s.  25  (6),  anie,  p.  300. 

The  trustee  may  sell  and  transfer  whatever  property  has  come  to  him 
under  the  bankruptcy  fas  to  which  vide  ante,  pp.  1084  et  seq,)^  and  the  trans- 
fer is  not  affected  by  uie  laws  against  maintenance  and  cnamperty.  Slear 
V.  Lawson,  15  Ch.  D.  426,  0.  A. ;  Guy  v.  Churchill,  40  Ch.  D.  4ol.  The 
official  receiver  acting  as  trustee  until  a  trustee  is  appointed  by  the  cre- 
ditors, may  sell  under  this  section.  Ex  pte.  Board  of  Trade,  15  Q.  B.  D. 
196,  G.  A. 

Tlie  sale  may  be  to  the  bankrupt  himself.  Kitson  v.  Hardwick,  L.  B., 
7  C.  P.  473.  *' Book  debts"  include  all  such  debts  as  would,  in  the 
ordinary  course  of  carrying  on  the  bankrupt's  business,  be  entered  in 
books,  although  they  have  not  in  fact  been  so  entered.  Shipley  v.  Jlfar- 
shall,  14  C.  B.,  N.  S.  466;  32  L.  J.,  C.  P.  258. 

The  stat.  56  Gbo.  3,  c.  50,  s.  11,  prohibits  the  trustee  in  bankruptcy  of 
A«,  the  tenant  of  a  farm,  from  selling  any  crops,  manure,  &c.,  on  the 
farm,  except  in  the  manner  and  for  the  purpose  for  which  A.  might  have 
sold  them ;  Lyhhe  v.  Hart,  29  Ch.  D.  8,  0.  A. ;  even  although  the  trustee 
has  disclaimed  the  lease  of  the  farm.    S.  0. 

Defence, 

Defence  denying  that  the  plaintiff  is  trustee,"]  By  Bules,  1883,  0.  xxi., 
r.  5  {ajUe,  p.  629^,  in  order  to  enable  the  defendant  to  denv  the  right  of 
the  plaintiff  to  claim  as  trustee  in  bankruptcy,  he  must  deny  the  same 
specificallv. 

As  to  wnat  evidence  is  now  necessary  to  prove  the  title  of  the  trustee, 
vide  ante,  pp.  1101  et  seq. 

Defence  of  payment  to  trustee,]  By  sect.  156,  subject  to  the  provisions 
of  the  Act,  the  mistee  shall  have  power 

(2)  "to  give  receipts  for  any  money  received  by  him,  which  receipts 
shall  effectually  discnarge  the  person  paying  the  money  from  all  respon- 
sibility in  respect  of  the  application  thereof. 

Defence  in  cutionfor  conversion,]  It  is  a  good  defence  to  an  action  for 
.  conversion  to  prove  that  the  goods  were  taken  in  execution,  without 
notice  of  any  act  of  bankruptcy  having  been  committed.  Unwin  v.  St, 
Quintin,  11  M.  &  W.  286;  Turguand  v.  Hawtrey,  9  M.  &  W.  727.  Where 
the  plaintiffs  were  assi^ees  of  A.  when  the  conversion  took  place,  and 
afterwards  became  assignees  of  A.  and  B.,  and  declared  in  trover  alleging 
the  property  in  themselves  as  assignees  of  A.  and  B.,  it  was  held  that  they 
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could  not  reooyer  even  a  moiety ;  for  they  were  not,  at  the  time  of  oon- 
Temon,  poesessed  as  assignees  of  both  bankrapts.  Edwards  y.  Hooper,  II 
M.  &  W.  363. 

The  defendant  may  show  that  the  equitable  interest  passed  from  the 
bankrupt  before  the  bankruptcy;  for  the  trustee  only  takes  what  the 
bankrupt  is  equitably,  as  well  as  leeally,  entitled  to,  and  liierefore  an 
equitable  assignment  made  before  bankruptcy  preyents  the  property  from 
yesting  in  the  trustee.  Castelli  y.  Boddington,  1  £.  &  B.  66 ;  22  L.  J., 
Q.  B.  5,  879,  Ex.  Gh.  The  same  doctrine  apd[ied  to  the  assignees  of  an 
insolyent.  Mogg  y.  Baker,  3  M.  ft  W.  195;  Tihbite  y.  Oeorge,  5  Ad.  ft  E. 
107.  But,  the  equity  must,  under  tiie  former  Acts,  haye  been  a  dear  and 
definite  one ;  if  not,  the  property  passed,  and  the  claimant  on  it  must 
haye  resorted  to  a  court  of  equity.  Oarvalho  y.  Bum,  4  B.  ft  Ad.  382 ; 
Best  y.  ArgleSy  2  Or.  ft  M.  394.  Under  the  present  Act,  sect.  44  (1),  anie, 
p.  1084,  property  held  by  the  bankrupt  in  trust  for  any  other  peraon  does 
not  pass  to  the  brustee. 

By  Bky.  Bides,  1886,  r.  349,  "  no  person  shall,  as  against  the  official 
reoeiyer,  or  trustee,  be  entitled  to  withhold  possession  of  the  books  ol 
accounts  belonging  to  the  debtor,  or  to  set  up  any  lien  thereon."  [B.  G. 
Bky.  1883,  r.  259.J 

Protection  against  €u:ts  of  bankruptcy,']  The  defendant  may  also  protect 
himself  by  insisting  that  he  comes  within  the  following  sections  of  the 
Bky.  Act,  1883,  by  which,  in  yarious  cases,  transactions  with  the  bank- 
rupt, with  or  without  notice  of  his  bankruptcy,  are  declared  good. 

Bight  of  distress,']  By  sect.  42  (1.)  ''  The  landlord  or  other  person  to 
whom  any  rent  is  due  from  the  bankrupt  may  at  any  time,  either  befors 
or  after  the  commencement  of  the  bankruptcy,  distram  upon  the  goods  cr 
effects  of  the  bankrupt  for  the  rent  due  to  him  from  the  bankrupt,  widi 
this  limitation,  that  if  such  distress  for  rent  be  leyied  after  the  commoioe- 
ment  of  the  bankruptcy  it  shall  be  ayailable  only  for  six  months* "  (Bky. 
Act,  1890,  8.  28)  "  rent  accrued  due  prior  to  uie  date  of  the  order  of 
adjudication,  but  the  landlord  or  other  person  to  whom  the  rent  may  be 
due  from  the  bankrupt,  may  proye  under  the  bankruptcy,  for  the  suiplns 
due  for  which  the  oifftress  may  not  haye  been  ayailable."  [Bky.  Act, 
1869,  s.  34.] 

(2.)  '*  For  the  purposes  of  this  section  the  term  '  order  of  adjudication* 
shall  be  deemed  to  include  an  order  for  the  administration  of  the  estate  of 
a  debtor  whose  debts  do  not  exceed  50/.,  or  of  a  deceased  person  who  dies 
insolyent."     Vide  sect.  \22,post,  p.  1144,  and  sect.  125,  post,  p.  1223. 

The  following  cases  were  decided  on  the  Bky.  Act,  1869,  s.  34,  whidi 
was  in  precisely  the  same  terms  as  Bky.  Act,  1883,  s.  42  (1.). 

The  landlora's  right  to  distrain  has  been  held  limited  to  a  distress  for 
one  year's  rent,  although  two  half-years*  rent  became  due  before  the  com- 
mencement of  the  bankruptcy,  and  one  half  year's  subsequentiy  thereto. 
Ex  pte.  Hart  Dyke,  22  Ch.  1).  410,  G.  A. ;  leaye  to  app^  was  howeyer 
refused. 

The  landlord  may  exercise  the  right  giyen  him  bythis  section,  althou^ 
a  reoeiyer  has  been  appointed.  Ex  pte,  Tilly  L.  ±t.,  16  £q.  97.  So,  m 
respect  of  rent  becoming  due  after  the  commencement  of  the  bankruptcy, 
while  the  trustee  is  in  possession  of  the  premises.  Ex  pte.  HM,  1 
Ch.  D.  285.  The  section  applies  to  a  bond  fide  rent  reserved  uiukr 
an  attornment  of  a  mortgl^B;or  in  possession  to  a  mortgagee,  as  an 
additional  security  to  him;  Ex  pte,  Voisey,  21  Ch.  D.  •&2;  &i  pU, 
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FumneU,  16  Ch.  D.  226,  G.  A. ;  even  althoagli  the  mortgagor  had 
preyionsly  attorned  to  a  prior  mortgagee  whose  mortgage  was  recited  in 
the  second  mortgage ;  8.  G. ;  or,  dltnough  the  mori^;a^  deed  reserved 
power  to  the  mortge^gee  to  take  possession  of  the  premises,  without  notice, 
and  to  determine  the  tenancy  thereby  created.  Ex  pie.  QaeerCs  Benefit 
Building  i9oc,  16  Gh.  D.  274,  G.  A.  llie  section  does  not  however  apply 
where  tihe  attornment  is  a  mere  sham.  ^^Bpte.  WiHiams,  7  Gh.  D.  138, 
C.  A. ;  Ex  pk.  j€uk$(m,  14  Gh.  D.  725.  This  may  be  proved  by  the 
amonnt  of  rent  reserved  beine  absurdly  large,  having  regurd  to  the  value 
of  the  premises;  S.  GG.;  Sx  pte.  Voiiey,  21  Gh.  D.  442,  461,  per 
Brett,  L.  J. ;  or,  by  a  secret  arrangement  that  payment  of  the  rent  should 
be  enforced  in  tiie  event  of  bankruptcy  only.  3.  G.  Id.  And  now  see  the 
Bills  of  Sale  Act,  1878,  s.  6,  cited  jxm<,  pp.  1253, 1262.  The  proceeds  of  the 
distress  may  be  applied  in  payment  of  principal  as  well  as  interest.  Ex 
pfe,  Harrieon,  18  Oh.  D.  127,  G.  A.  Sect.  42  does  not  affect  the  landlord's 
right  to  distrain  on  the  goods  of  a  stranger  on  the  demised  premises. 
BroddekuTst  v.  Lawe,  7  B.  &  B.  176 ;  26  L.  J.,  Q.  B.  107 ;  BailUm  y. 
Wood,  15  Ap.  Ga.  363,  P.  G. 

Sect.  42  does  not  protect  the  rights  of  a  gas  company  to  distrain  for  the 
price  of  gas  under  the  Ghusworks  Glauses  Act,  1847  (10  ft  11  Yict.  c.  15), 
8.  16.  Ex  pie.  HiU,  6  Gh.  D.  63,  G.  A.  But  it  is  otherwise  where  the 
special  act  of  the  company  empowers  it  to  recover  eas  rent  "  by  the  like 
jaeans  as  landlords  are  for  the  thne  being  by  law  aUowed  to  recover  rent 
in  arrear."    Ex  pie.  Edwards,  13  Q.  B.  D.  747,  G.  A. 

A  somewhat  serious  inroad  on  the  landlord's  priority  for  rent  has  been 
made  by  the  Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  Vict. 
c.  62),  by  sect.  1  of  which,  modifying  the  Bky.  Act,  1883,  s.  40,  priority  is 

S'ven  to  certain  daims  for  rates,  taxes,  and  wages,  for  sub-sect.  4  provides, 
At  ''In  the  event  of  a  landlord  or  other  person  distraining,  or  having 
distrained,  on  any  eoods  or  effects  of  a  bankrupt,  or  a  company  being 
wound  up  within  wree  months  next  before  the  date  of  the  receivinjsf 
order  or  the  winding-up  order  respectively,  the  debts  to  which  priority  is 
eiven  by  this  section  shall  be  a  first  cliarge  on  the  goods  or  effects  so 
distrained  on,  or  the  proceeds  of  the  sale  thereof.  Provided  that  in 
respect  of  any  money  paid  under  any  such  charge  the  landlord  or  other 
person  shall  have  the  same  rights  of  priority  as  tiie  person  to  whom  such 
payment  is  made." 

Prcieded  ExeeuHona.']  By  sect.  45  fl),  '*  Where  a  creditor  has  issued 
execution  against  the  goods  or  lands  oi  a  debtor,  or  has  attached  any  debt 
due  to  him,  ne  shall  not  be  entitled  to  retain  the  benefit  of  the  execution 
or  attachment  against  the  trustee  in  bankruptcy  of  the  debtor,  unless  he 
has  completed  the  execution  or  attachment  he/ore  tlie  date  of  the  receiving 
order,  and  before  notice  of  the  presentation  of  any  hankrvptcy  petition  by  or 
against  the  debtor,  or  of  tne  commission  of  any  available  act  of  bankruptcy 
(vide  sect.  168,  ante,  p.  1080),  hj  the  debtor. 

"  (2.)  For  the  purposes  of  this  Act,  an  execution  against  goods  is  com- 
pleted by  seizure  and  sale ;  an  attachment  of  a  debt  is  completed  by 
receipt  of  the  debt;  and  an  execution  against  land  is  completed  by 
fleizure,  or  in  the  case  of  an  equitable  interest,  by  the  appointment  of  a 
zeoeivOT."    [Bky.  Act,  1849,  s.  184 ;  Bli^.  Act,  1869,  s.  95  (2,  3).] 

In  sect.  46,  sub-sects.  1,  2,  are  replaced  by  Bky.  Act,  1890,  s.  11, 
^post,  p.  1128. 

By  sub-sect.  3,  "An  execution  levied  by  seizure  and  sale  on  the  goods  of 
a  deotor  is  not  invalid  by  reason  only  of  its  beinj^  an  act  of  bankruptcy, 
and  a  person  who  purchases  the  goods  in  good  faith,  under  a  sale  by  toe 


1128  Actums  hy  Trwteea  0/ Bankrupt, 

sheriff,  shall  m  all  cases  aoquirea  good  tiUe  to  them  against  the  trnstee  in 
ban^raptcy." 

By  the  Bky.  Act,  1890,  s.  11. — "  (1.)  Where  any  goods  of  a  debtor  are 
taken  in  execution  and  before  the  sale  thereof,  or  t?ie  completion  of  the 
eoDeeution  hy  the  receipt  or  recovery  of  theftUl  amount  of  the  levy,  notice  is 
served  on  the  sheriff  that  a  reoeiying  order  has  been  made  against  tiie 
debtor,  the  sheriff  shall,  on  request,  deliver  the  goods  and  any  money 
seized,  or  received  in  part  satisfaction  of  the  execution  to  the  officiu 
receiver,  but  the  costs  of  the  execution  shall  be  a  first  charge  on  tiie  goods 
or  money  so  delivered,  and  the  official  receiver  or  trustee  may  sell  tiie  goods, 
or  an  adequate  part  thereof,  for  the  puix>ose  of  satisf^g  tiie  chaige." 

(2.)  *'  where  under  an  execution  in  respect  of  a  judgment  for  a  sum 
exceeding  202.,  the  goods  of  a  debtor  are  sold  or  money  is  paid  in  order  to 
avoid  9ale,  the  sheriff  shall  deduct  his  costs  of  the  execution  from  the  pro- 
ceeds of  sale  or  the  money  paid,  and  retain  the  balance  for  14  days,  and  if 
within  that  time  notice  is  served  on  him  of  a  bankruptcy  petition  having 
been  presented  against  or  by  the  debtor,  and  a  receiving  order  u  made 
against  the  debtor  thereon  or  on  any  other  petition  of  which  the  ^eriff 
has  notice,  the  sheriff  shall  pay  the  balance  to  the  official  receiver  or,  as  the 
case  may  he,  to  the  trustee,  who  shall  be  entitied  to  retain  the  same  as 
against  the  execution  creditor."  [Bky.  Act,  1869,  s.  87 ;  Bky.  Act,  1883, 
s.  46  (1,  2).] 

By  sect.  168,  "  *  sheriff '  includes  any  officer  charged  with  the  execution 
of  a  writ  or  process."    See  Expte,  Warren,  15  Q.  B.  D.  48,  C.  A. 

A  judgment  creditor  who  has,  prior  to  any  act  of  bankruptcy,  to  which 
there  is  relation,  caused  his  debtor's  goods  to  be  seized  under  an  execution, 
is  a  secured  creditor,  within  sect.  9  (2),  ante,  p.  1081,  and  apart  from  sect.  45, 
ante,  p.  1127,  his  right  to  obtain  payment  of  his  debt  by  sale,  would  not 
be  affected  by  any  subsequent  ad;  of  bankruptcy,  followed  by  adjudica- 
tion. Slater  v.  Finder,  L.  B.,  7  Ex.  95,  Ex.  Ch. ;  Expte,  Bodee,  £.  E.,  6 
Ch.  795.  So,  in  the  case  of  the  attachment  of  a  debt  due  to  the  judgment 
debtor ;  Ex  pte.  Joaleyne,  8  Ch.  D.  327,  C.  A.  So,  where  a  receiver  has 
been  appointed  in  respect  of  an  equitable  interest  of  the  judgment  debtor. 
Ex  pte.  Evans,  13  Ch.  D.  252,  C.  A.  All  the  above  cases  were  decided 
imder  the  Bky.  Act,  1869.  That  Act,  however,  contained  no  provision 
analogous  to  sect.  45,  ante,  p.  1127,  and  under  that  section  an  execution 
or  attachment  must  now  be  completed  before  the  dale  of  the  receiving  order 
(see  sect.  9  (1),  ante,  p.  1081),  as  well  as  before  notice  of  the  presentation 
of  a  bankruptcy  petition  or  of  an  available  act  of  bankrupttnr,  in  order  to 
enable  the  judgment  creditor  to  obtain  payment  of  his  debt  under  tho 
execution.  See  Button  v.  Cooper,  6  Exch.  159 ;  20  L.  J.,  Ex.  153 ;  Young 
T.  Roebuck,  2  H.  &  C.  296;  32  L.  J.,  Ex.  260,  decided  on  Bky.  Act, 
1849,  s.  184,  which  was  to  the  like  effect.  Where  money  has  been  paid, 
under  order,  into  Court  by  a  garnishee,  pending  a  claim  by^  a  third  ^Arty, 
which  is  withdrawn,  on  a  receiving  order  being  made  against  the  jud^ 
ment  debtor,  there  is  no  ** receipt  of  the  debt"  by  the  creditor  withm 
sect.  45.  BuUer  v.  Wearing,  17  Q.  B.  D.l  82.  So,  where  the  garnishee 
arranges  with  the  judgment  creditor  to  pa^  him  the  amoimt  of  tiie  debt 
on  a  future  day,  before  which  day  a  receiving  order  is  made  against  the 
judgment  debtor,  the  trustee  is  entitied  to  receive  the  debt.  Ex  fte, 
Ealing  Local  Board,  60  L.  J.,  Q.  B.  D.  50.  An  order  niei  attaching  a 
debtor's  shares  under  1  &  2  Vict.  c.  110,  s.  14,  is  not  affected  by  sect.  45. 
Expte.  Hutchinson,  16  Q.  B.  D.  515.  Delivery  of  land  in  execution  by 
the  sheriff  under  an  elegit,  is  *' seizure"  imder  sect.  45(2^,  although  tlie 
writ  has  not  been  returned,  until  after  a  receiving  order  nas  been  made 
against  the  judgment  debtor.    In  re  ffobson,  33  Ch.  D.  493.    Where  th» 
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eeiznre,  under  Afi.fa,^  is  made  after  an  act  of  bankruptcy ,  it  seems  that 
the  judgment  creditor  is  entitled  to  the  proceeds  of  the  sale,  if  the  condi- 
tions of  sect.  45,  ante,  p.  1127,  are  satisfied.  See  Expte.  SchttUe,  L.  B.,  9 
Ch.  409,  decided  on  Bkv.  Act,  1869,  s.  95  (3).  An  act  of  bankruptcy, 
notice  of  which  would  be  fatal,  under  sect.  45  (1),  to  the  right  of  the 
execution  creditor,  must  haye  been  committed  not  more  than  3  months 
prior  to  the  presentation  of  the  petition,  on  which  the  receiving  order  was 
made  against  the  debtor ;  see  sect.  6  (c),  an^,  p.  1103 ;  and  sect.  168,  ante, 
p.  1080.  It  would  also  seem  that  the  act  of  bankruptcy  must  be  limited  to 
one  committed  prior  to  the  seizure,  as  under  Bky.  Act,  1869,  s.  95  (3) ; 
see  Expte,  Schulte,  mpra;  Expte.  Villars,  L.  B.,  9Ch.  432;  Expte,  Vale, 
18  Ch.  D.  137,  C.  A. ;  for  the  levy  by  seizure  and  sale  is  now  always  itself 
an  act  of  bankruptcy.  Bky.  Act,  1890,  s.  1,  ante,  p.  1103.  But  notwith- 
standing this,  the  sheriff  is  by  sect.  46  (3)  enabled  to  sell  the  goods,  unless 
he  has  deliTered  them  to  the  official  receiver  or  trustee  under  Bky.  Act, 
1890,  s.  11  (1),  ante,  p.  1128,  and  to  confer  a  good  title  on  a  bond  fide 
buyer.     Vide  post,  p.  1130. 

Where  the  execution  is  for  a  judgment  exceeding  20Z.  {vide post,  p.  1 130), 
the  sheriff  is  to  retain  the  balance  of  the  proceeds  of  the  sale  for  14  days, 
which  run  from  the  completion  of  the  sale ;  Jones  y.  Parcell,  11  Q.  B.  I). 
430 ;  and  not  from  the  date  when  the  proceeds  are  received  by  him ; 
Ex  pte.  Boss,  21  Q.  B.  D.  472 ;  and  if,  within  the  14  days,  he  nave  no 
notice  that  a  petition  has  been  presented,  he  is  to  pay  the  sum  levied  to 
the  execution  creditor,  who  will  be  entitled  to  keep  the  same  unless  he  is 
deprived  of  it  by  sect.  45,  as  to  wnich  vide  supra.  See  Ex  pte,  Villars, 
supra,  decided  on  Bky.  Act,  1869,  ss.  87,  95.  If  he  receive  notice,  the 
effect  of  Bky.  Act,  1890,  s.  11  (2),  is  not  to  avoid  the  sale,  but  to  transfer 
the  right  to  the  proceeds  of  the  sale  from  the  execution  creditor  to  the 
general  body  ox  creditors.  Ex  pte,  Orossthwaite,  14  Q.  B.  D,  966.  So 
when  the  sheriff  is,  in  such  case,  in  possession  under  several  writs,  and 
sells,  the  amounts  are  payable  in  order  of  priority,  those  of  20/.  and  under 
are  })aid  to  the  execution  creditors,  and  those  of  over  201,  to  the  trustee. 
S.  C.  **The  notice"  to  be  *'  effectual  should  be  given  to  the  sheriff,  or 
some  recognized  agent  of  his  for  receiving  such  notices,  i,e.,  to  the  uhder- 
sheriff  or  to  a  derk  at  the  sheriff's  office."  Ex  pte,  Warren,  15  Q.  B.  D. 
48,  52,  per  Brett,  M.  B.  Expenses  incurred  by  the  sheriff  for  the  cost  of 
cutting,  carrying,  threshing,  and  dressing  com  taken  in  execution  are  not 
•*  costs  of  execution"  withm  Bky.  Act,  1890,  s.  11  (1) ;  Expte,  Conder,  20 
Q.  B.  D.  40;  nor  within  Id.  s.  11  (2),  vide  S.  C. 

Under  the  Bk^.  Act,  1869,  s.  87,  where  the  sheriff  received  notice  of 
proceedings  for  uquidation,  which  terminated  within  the  14  days  from  the 
sale,  by  reason  of  no  resolution  having  been  passed  at  the  first  meeting  of 
creditors,  the  execution  creditor  was  entitled  to  the  proceeds  of  the  sale  at 
the  end  of  the  14  days,  and  was  not  affected  by  the  debtor  bein^  subse- 
aiiently  adjudicated  bankrupt,  on  the  act  of  oankruptcy  committed  by 
filing  tne  petition  for  liquidation.  Expte,  James,  L.  B.,  9  Ch.  609.  And 
this  section  did  not  apply  where,  before  seizure,  the  execution  debtor 
delivered  a  bill  of  exchange,  a  cheque  drawn  by  a  third  person,  and  bank 
notes  to  the  sheriff,  whicn  the  execution  creditor  consented  to  take  as 
payment  of  the  judgment ;  and  such  payment  was  good.  Ex  pte,  Brooke, 
li.  B.,  9  Ch,  301.  Nor,  where,  after  seizure,  money  was  paid  before  sale, 
and  the  creditor  consented  to  take  it  on  account  of  the  debt.  Stock  v. 
Holland,  L.  B.,  9  Ex.  147.  Under  circumstances  similar  to  those  in  this 
latter  case,  tiie  parent  woidd  now  be  within  the  Bky  Act,  1890,  s.  11  (2], 
bcdng  made  to  avoid  a  sale.  So  under  those  in  Ex  pte,  Brooke,  supra,  if 
tJie  payment  were  made  under  the  execution,  but  not  otherwise. 
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A  private  sale  by  the  execation  debtor,  then  being  in  inaolyent  cireiim- 
stances,  to  the  execution  creditor,  of  goods  seized  under  the  execution,  to 
avoid  a  sale  by  the  sheriff,  is  a  fraudulent  transfer  under  sect.  4  (6,  c), 
anUy  p.  1102,  and  is  not  protected  by  the  Bky.  Act,  1890,  s.  11  (2),  anie, 
p.  1128,  and  sect  49,  pott,  p.  1131.  Expte.  Pearson,  L.  B.,  8  Oh.  667 ;  see 
also  Wood?u>ii9e  v.  Murray,  and  Ex  pie.  Cooper,  cited  an^,  p.  1106.  An 
interpleader  order  between  the  execution  creditor  and  a  bill  ol  sale  holder, 
does  not  interfere  with  the  right  of  the  trustee  under  sect.  11,  as  between 
himself  and  the  execution  creditor ;  Ex  pte.  ffaUing,  7  Ch.  D.  157,  C.  A. ; 
even  although  the  sheriff  has  sold  and  paid  the  proceeds  into  court  under 
the  order  prior  to  the  bankruptcy  petition.  MecUhoote  v.  Livedey^  19  Q. 
B.  D.  285.  An  execution,  protected  under  these  sections,  is  an  act  of 
bankruptcy  which  may  avoid  a  subsequent  execution  levied  by  the  mmme 
creditor.  Ex  pte.  Ihwee,  L.  B.,  19  £q.  438.  It  seems  that  **  goods  "  and 
'*  lands,"  '*of  the  debtor"  in  sects.  45,  46,  and  Bky.  Act,  1890,  s.  11, 
mean  goods  and  lands  which,  but  for  the  bankrupted,  would  have  been 
his  goods  and  lands.  Ex  pte.  Fillers,  17  Gh.  D.  653,  661,  per  James,  L.  J. ; 
Ex  pte.  Vale,  18  Oh.  D.  137.  Where  goods  are  seized  by  the  sheriff,  a 
sale  thereof  by  him,  to  one  who  purchases  them,  in  good  faith,  is  pro- 
tected by  sect.  46  (3).  But,  the  sheriff  cannot  sell  before  seizure.  .Rs  pte. 
Sail,  14  Gh.  D.  133,  0.  A.  The  expression  <'  good  faith,"  means  "  good 
faith  "  as  contrasted  with  ooUusion  between  the  parties.  Lttcae  v.  Dieker^ 
5  0.  P.  D.  150,  155,  per  Lindley,  J. 

The  following  cases,  decided  undei;  the  Bky.  Act,  1869,  s.  87,  seem  to 
apply  to  the  present  Act.  Where  the  judgment  was  for  less  than  20/., 
but  the  amount  to  be  levied  is  increased  above  that  amount  by  the  oosti 
of  execution,  it  is  within  Bkv.  Act,  1890,  s.  11  (2) ;  Ex  pte,  Liverpool  Loan 
Co,,  L.  B.,  7  Oh.  732 ;  whether  the  costs  consist  of  officer's  fee ;  Howes  v. 
Stone,  1  Ex.  D.  146;  poundage;  Howes  v.  Young,  Id,;  or  poaoosnaan 
money;  Ex  pte,  Sims,  4  Oh.  D.  521 ;  5  Gh.  D.  375,  0.  A.;  even  although 
it  has  become  due  throu^  the  sale  having  been  delayed  by  an  injunction. 
Ex  pte,  Lithgow,  10  Oh.  D.  169.  But  it  is  otherwise  where  tiie  delay  was 
at  the  request  of  the  receiver,  who  promised  to  pay  the  extra  cost.  Ex 
vte.  /nc2,  44  L.  T.,  N.  S.  587,  T.  8.  1881,  Bky.  So  where  the  amount 
leviable  is  kept  below  20^  by  payments  made  by  the  judgment  debtor. 
Mostyn  v.  Stock,  9  Q.  B.  D.  432.  And  although  the  debt  exceed  201.,  if 
judgment  thereon  be  signed,  and  execution  issued,  to  levy  less  than  20{., 
It  is  not  within  the  Bky.  Act,  1890,  s.  11  (2) ;  Ex  pte.  Beya,  6  Oh.  D.  3S2, 
0.  A. ;  so  if  judgment  be  signed  for  more  than  20/.,  but  execution  be 
levied  for  less  l£an  20/.  Ex  pte,  Berthier,  7  Oh.  D.  882.  So  where  the 
judgment  is  for  less  than  20/.,  and  a  ^.  /a.  is  issued  to  levy  judgment  npd 
expenses,  which  would  together  amount  to  more  than  20/.,  if  uie  sheriff, 
by  the  direction  of  the  judgment  creditor,  levy  less  than  20/.,  it  is  not 
within  sect.  11  (2).     Turner  v.  Bridgett,  8  Q.  B.  D.  392. 

By  sect.  146,  "  (1)  The  sheriff  shall  not  under  a  writ  of  elegit  deliver 
the  goods  of  a  debtor,  nor  shall  a  writ  of  elegit  extend  to  goods." 

The  object  of  this  provision  will  be  understood  from  the  decision  in  Ex 
pie,  Abbiit,  15  Oh.  D.  447,  0.  A.,  and  the  observations  of  James,  L.  J^ 
Id,  455. 

If  the  bankmjptcy  be  annulled,  vide  post,  p.  1143,  while  the  proceeds 
of  the  levy  are  m  the  sheriff's  hands,  the  execution  creditor  is  entitled 
thereto.    Diggks  v.  Austin,  18  L.  T.,  N.  S.  890,  £.  T.  1868,  Ex. 

Protected  Sequestrations,}  By  sect.  52,  **  (1)  Where  a  bankrupt  k  a 
beneficed  clergyman,  the  trustee  ma^r  apply  for  a  sequestration  of  tiie 
profits  of  the  oenefice,  and  tiie  certificate"  of  the  appointment  of  tiie 
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trustee  shall  be  sufficient  authority  for  the  granting  of  sequestration 
without  any  imt  or  other  proceeding,  and  the  same  ahaU  accordingly  be 
issued  as  on  a  writ  of  leyari  facias  founded  on  a  judgment  i^;ainst  the 
bankrupt,  and  shaU  have  priority  oyer  any  other  sequestration  issued 
after  the  commencement  of  the  bankruptcy  in  respect  of  a  debt  provable 
in  the  bankruptcy,  except  a  sequestration  issued,  before  the  date  of  the 
receiying  order,  by  or  on  behalf  of  a  person,  who  at  the  time  of  the  issue 
thereof,  nad  not  notice  of  an  act  of  bankrupt^  committed  by  the  bank- 
rupt, and  available  for  grounding  a  receiving  order  against  him."  [Bky. 
Act,  1869,  8.  88.] 

See  Hopkins  Y.€flarke,^B.  &S.836;  83  L.  J.,  Q.  B.  03 ;  affirm,  in  Ex. 
Ch.,  5  B.  &  S.  753;  83  L.  J.,  a  B.  334;  decided  on  the  Bky.  Act,  1861, 
B.  135;  and  Ex  pie.  Chick,  11  Gh.  D.  731,  G.  A. 

FroUded  paymeaU  and  tramadione,']  By  sect.  49,  "Subject  to  the 
forgoing  provisions  of  this  Act  with  respect  to  tlie  effect  of  bankruptcy 
on  an  execution  or  attachment"  {vide  sect.  45(1),  ante,  p.  1127),  ''and 
with  respect  to  the  avoidance  of  certain  settlements  and  preferences,"  vide 
sects.  47, 48,  ante,  p.  1085,  nothing  in  this  Act  shall  invaudate,  in  the  case 
of  a  bankruptcy — 

'a,)  Any  payment  by  the  bankrupt  to  any  of  his  creditors, 

bA  Any  payment  or  delivery  to  ue  banlmipt, 

[c.)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable 

consideration, 
{d,)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 

for  valuable,  consideration. 
Provided  that  both  the  following  conditions   are  complied  with, 

namely — 
{!,)  The  payment,  deHveiy,  conveyance,  assignment,  contract,  deal- 
ing, or  transaction,  as  the  case  may  be,  takes  place  before  the  date 
•   of  the  receiving  order ;  and 

(2.)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  tiie 
payment,  delivery,  conveyance,  assignment,  contract,  dealing,  or 
transaction  was  made,  executed,  or  entered  into,  has  not  at  the 
time  of  the  payment,  delivery,  conveyance,  assignment,  contract, 
dealing,  or  Iransaction,  notice  of  any  available  act  of  bankruptcy," 
{vide  s.  168,  ante,  p.  1080),  ''committed  by  the  bankrupt  before  tnat 
time."    [Bky.  Act,  1869,  ss.  94,  95.;| 
The  effect  of  sect.  49,  in  cases  to  which  it  applies,  is  to  limit  the  rela- 
tion of  the  title  of  the  trustee,  to  the  date  of  the  receiving  order,  instead 
of  going  back  to  the  act  of  bankruptcy ;  see  per  cur,  Whitmore  v.  JRobert^ 
son,  8  M.  ft  W.  476.    It  does  not  protect  a  transaction  avoided  by  the 
Bills  of  Sale  Acts.  Expte.  Attwater,  5  Oh.  D.  27,  0.  A. 

A  delivery  of  goods,  bond  fide  made,  in  part  payment  of  a  previous  debt 
after  a  secret  act  of  bankruptcy  committed  by  the  debtor,  was  a  protected 
payment  imder  the  previous  Acts.  Cannan  v.  Wood,  2  M.  ft  W.  465.  ^  It 
vras  not  necessary  that  the  payment  should  be  of  a  precedent  debt  to  bring 
the  case  within  those  statutes.  Sill  v.  FameU,  9  B.  ft  0.  45 ;  see  also 
Churchill  v.  Crease,  5  Bing.  177.  But,  there  must  have  been  a  debt 
actually  accrued  at  the  time  of  payment.  Bishop  v.  Crawahay,  3  B.  &  0. 
415.  Giving  cash  for  a  bank  post  bill  was  a  payment  protected  by  the 
above  Acts.  WiUis  v.  Bank  of  England,  4  Ad.  ft  E.  21.  Delivery  of  a 
post-dated  cheque,  by  the  drawer,  for  value,  is  a  dealing  protected  by 
sect.  49  {d).  Ex  pte,  Bichdale,  19  Ch.  D.  409.  And  although  subse- 
quently, and  prior  to  its  becoming  payable,  he  receive  notice  of  the 
payee's  adjudication,  he  is  not  bound  to  stop  payment  thereof.    S.  0. 
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The  true  owner  of  goods  has  a  light  at  any  time  before  the  adjudication 
to  take  or  demand  back  his  goods  of  which  he  has  allowed  the  bankmpt 
to  have  possession  as  the  reputed  owner,  provided  he  does  so  without 
notice  of  any  prior  act  of  bankruptcy,  it  being  protected  by  these  sec- 
tions; Graham  v.  Furber,  14  C.  B.  134;  23  L.  J.,  C.  P.  10;  Brewinr. 
Shorty  5  E.  &  B.  227 ;  24  L.  J.,  Q.  B.  297 ;  so,  a  seizure  of  the  bank- 
rupt's goods  after,  but  without  notice  of  an  act  of  bankruptcy,  and  before 
the  date  of  the  receiving  order,  under  a  licence  to  seize,  given  by  the 
bankrupt  prior  to  the  act  of  bankruptcy,  is  within  them.  Krehl  v.  Gi, 
Central  G(u  Co.^  L.  B.,  5  Ex.  289.  Tnese  cases  follow  Young  v.  Hope^  2 
Exch.  105,  decided  on  2  ft  3  Vict.  c.  29,  s.  1.  Accord.  Expte.  Amoid,  3 
Ch.  D.  70,  C.  A.  A  right  of  general  lien  arising  before  the  date  of  the 
receiving  order  may  be  protected  by  this  section ;  9emb.  Bcwman  v.  Mal- 
colm, 11  M.  &W.  833. 

A  provision  in  a  building  a^;reement  between  A.  and  B.,  that  building 
materials  of  A.  brought  by  hmi  on  B.'s  land  shall,  on  A.'8  bankruptcy, 
become  the  property  of  B.,  is  void,  as  against  the  policy  of  the  bankrupt 
laws.  Ex  pte.  Jay,  14  Gh.  D.  19,  C.  A.  See  also  cases  cited  anie,  p. 
1089. 

A  claim  made  by  the  true  owner,  A.,  to  the  sheriff,  for  goods  seized  by 
him  under  an  execution  against  Uie  debtor,  who  subseouently  becomes 
bankrupt,  is  not  "  a  dealing  "  protected  under  sect.  49  (cQ ;  Ex  pte.  Dor- 
man,  L.  B.,  8  Ch.  61 ;  nor  is  a  garnishee  order  attaching  a  deot  due  to 
the  bankrupt.  Ex  pte.  Fillers,  17  Ch.  D.  653,  C.  A.  And  now  see  sect 
45  (1),  ante,  p.  1127.  A  family  settlement  may  be  protected  by  sect.  49. 
See  Hance  v.  Harding,  20  Q.  B.  D.  732,  C.  A. 

Apart  from  these  sections,  it  is  settled  that  "  until  the  trustee  inter- 
venes, all  transactions  by  a  bankrupt  after  his  bankruptcy  with  any 
person  dealing  with  him  bond  fide  ana  for  value,  in  respect  of  his  after- 
acquired  property,  whether  witii  or  without  knowledge  of  the  bankruptcy, 
are  valid  against  the  trustee."  Cohen  v.  Mitchell,  25  a  B.  D.  262,  267, 
C.  A.,  following  Herbert  v.  Saver,  5  Q.  B.  965,  and^x  pte.  Dewhurat,  L.  B., 
7  Ch.  185.  Thus,  money  paid  away,  or  property  transferred,  for  value,  xq 
either  case,  bv  an  imoertificated  bankrupt,  cannot  be  followed  by  the  trus- 
tee, though  tne  payee  or  transferee  had  notice  of  the  bankruptcy.  S.  C. ; 
Cohen  V.  MitcheU,  supra.  See  also  Collins  v.  Stimson,  11  Q.  B.  D.  142. 
But  where  A.  contracted  to  sell  his  land  to  B.,  and  was  adjudicated 
bankrupt,  and  B.  paid  A.  the  price  without  notice  of  the  adjudication,  it 
was  held  that  A.*s  trustee  was  not  bound  to  convey  the  estate  without 
payment  to  him  of  the  price.    Ex  pte.  Babbidge,  8  Ch.  D.  367,  C.  A. 

As  to  notice  of  act  of  bankruptcy,  vide  infra. 

Notice  of  ad  of  bankruptcy.']  As  to  what  constitutes  an  act  of  bank- 
ruptcnr,  vide  sect.  4,  andBky.  Act,  1890,  s.  1,  ante,  pp.  1102,  1103.  An 
act  of  bankruptcy,  to  be  material  under  sects.  45,  49,  ante,  pp.  1127,  1131, 
must  be  an  "a^^able  act  of  bankruptcy,"  vide  sect.  168,  ante,  p.  1080; 
it  must  therefore  have  been  committed  not  more  than  3  months  prior  to 
the  seizure.    See  sect.  6  (c),  ante,  p.  1113. 

Notice  of  an  act  of  bankruptcy  means  knowledge  thereof,  or  wilfully 
abstaining  from  acquiring  such  knowledge.  Bird  v.  Bass,  6  M.  ft  Gr. 
143.  Where  a  person.  A.,  knows  facts  from  which  any  impartial  perscm 
woidd  naturally  and  properly  infer  that  an  act  of  buikruptcy  had  been 
committed,  it  is  sufficient,  and  it  is  immaterial  what  inference  A.  drew 
therefrom;  Ex  pte.  Snowball,  L.  E.,  7  Ch.  534;  but,  notice  of  intention 
to  commit  an  act  of  bankruptcy  is  not  sufficient,  nor  is  the  creditor 
thereby  put  on  inquiry.    Ex  pte.  Arnold,  3  Ch.  D.  70,  C.  A.    Where  an 
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act  of  bankruptcy  has  been  committed,  any  communication-  wHch  brings 
to  the  knowledge  of  the  execution  creditor  the  alleged  fact,  in  a  way 
which  ought  to  induce  him,  as  a  reasonable  man,  to  believe  that  the 
notification  was  true,  is  sufficient  notfce.   Per  cur,,  Hope  y.  Me^,  10  Exch. 
S45 ;  25  L.  J.,  Ex.  16.    It  seems  that  notice  by  telegram  may  under 
aome  circumstances  be  sufficient.    Expte.  Langley,  13  Vh,  D.  110,  0.  A. 
A  notice  of  facts  from  which  an  act  of  bankruptcy  must  necessarily  be 
inferred  is  sufficient.     Lucas  y.  Dicker,  6  C.  P.  D.  160;  6  0.  P.  D.  84,  C.  A. 
Thus  notice  of  the  filing  of  a  bankrupt^  petition  is  sufficient.   S.  0. ;  oyer- 
Tuling  Hocking  y.  Acraman,  12  M.  &  W.  170.   A  notice  that  tiie  debtor  has 
executed  a  conyeyance  of  all  his  property  for  the  benefit  of  his  creditors  is 
sufficient.  LackingUm  y.  EUicU,  7  M.  &  Gfr.  538.   So,  is  a  general  notice  that 
he  has  committed  an  act  of  bankruptcy,  without  stating  the  nature  of  it. 
UdalT,  Walton,  14  M.  &  W.  254;  Bamsey  y.  Eaton,  10  M.  &  W.  22;  Turner 
▼.  Hardcastle,  11  C.  B.,  N.  S.  683;  31  L.  J.,  0.  P.  143.    But,  if  from  the 
facts  stated,  it  ia  doubtful  whether  they  amount  to  an  act  of  bankruptcy, 
the  notice  is  insufficient.    Evans  y.  Hallam,  L.  E.,  6  Q.  B.  713.    ^us, 
a  notice  that  the  debtor  ''had  made  an  assignment  of  what  goods  he  had,*' 
is  insufficient.    S.  0.    Where  the  plaintiS's  attorney  ia  the  cause  was 
informed  that  the  defendant  had  executed  an  assignment  of  all  his  effects 
to  trustees,  in  trust  for  the  general  body  of  his  creditors,  that  it  would  be 
impossible  to  carry  out  the  trusts  thereof,  and  that  the  measure  must  end 
in  a  bankruptcy,  and  he,  after  such  information,  issued  execution ;  it  was 
held,  that  the  plaintiff,  at  the  time  of  the  execution,  had  notice  of  a  prior 
act  of  bankruptcy.     Bcihwell  v.  Timhrell,  1  Dowl.  N.  S.  778.    So,  a 
notice  of  the  nling  of  a  declaration  of  insolyency  before  execution  was 
held  sufficient,  a  fiat  haying  afterwards  issued,  under  the  5  &  6  Vict. 
c  122,  s.  22,  within  the  two  months.     Qreen  y.  Laurie,  1  Exch.  335.    So, 
notice  of  the  filing  of  a  petition  for  arrangement  with  creditors,  proyided 
it  was  afterwards  dismissed,  and  so  made  an  act  of  bankruptcy  1^  rela- 
tion, under  the  Bky.  Act,  1849,  s.  76.    Edwards  y.  Oabriel,  6  H.  &  N. 
701 ;  30  L.  J.,  Ex.  245 ;  7  H.  &  N.  520 ;  31  L.  J.,  Ex.  113,  Ex.  Ch. 
Notice  that  the  debtor  had  not  complied  with  a  debtor's  summons, 
issued  by  another  creditor,  under  Bky.  Act,  1869,  s.  7,  was  sufficient. 
Ex  pie,  Hankin,  L.  B.,  10  Ch.  267.    So,  was  the  notice  to  the  creditor 
who  had  issued  the  summons.    Hood  y.  Newhtf,  21  Ch.  D.  605,  G.  A. 
But,  notice  of  the  filing  of  a  petition  for  liquidation,  under  the  Bky.  Act, 
1869,  s.  125,  under  which  a  composition  had  been  agreed  to,  was  insuffi- 
cient, as  it  is  not  then  ayailable  for  adjudication,  notwithstanding  that 
it  might,  by  reason  of  non-pimnent  of  the  composition,  subsequently 
become  so  ayailable.    Expte,  Moare,  L.  B.,  16  Eq.  625.    The  party  who 
relies  on  the  absence  of  notice  must  proye  it.    Ex  pte,  Schulte,  L.  B.,  9 
Ch-  409,  following  Pearson  y.  Graham,  6  Ad.  &  E.  899. 

Notice  of  act  of  bankruptcy,  to  whom,l  It  seems  that  notice  to  one  of 
two  execution  creditors  is  sufficient.^  Edwards  y.  Cooper,  11  Q.  B.  33. 
Notice  to  the  chief  office  of  a  bank  is  notice  to  its  branch  banks,  at  dl 
eyents  if  reasonable  time  has  elapsed  to  transmit  it.  Willis  y.  Bank  of 
England,  4  Ad.  &  E.  21.  Notice  to  plaintiffs  solicitor  is  sufficient; 
Bothwdl  y.  Timhrell,  ante,  p.  1133;  but  it  is  not  sufficient  to  deliyer  a 
notice  of  the  act  of  bankruptcy  at  a  solicitor's  office  in  the  same  way  as  a 
notice  in  a  cause  is  deliyered.  Pike  y.  Stephens,  12  Q.  B.  465 ;  Bird  y. 
BasSy  6  M.  &  Gr.  143.  And,  it  seems  that  notice  to  the  solicitor's  clerk, 
xinless  he  communicate  the  same  to  his  principal,  is  not  notice  to  the 
execution  creditor;  Pennell  y.  Stephens,  7  0.  B.  987;  at  least,  unless 
iho  derk  is  a  managing  clerk  acting  in  the  matter  in  place  of  his  prin- 
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oipal.  Fihe  t.  8iq>hens,  ante,  p.  1133.  Bat,  notice  to  a  oonntry  solidtory 
em^ojed,  as  affent  by  the  plamtiffs  town  solicitor,  with  a  certain  dia- 
oretion  to  act  lor  him  in  the  matter  of  the  execution,  under  which  the 
sheriJS  was  then  in  possession,  but  had  not  sold,  was  held  notice  to  the 
plaintiff.  Brewin  y.  Briicoe,  2  K  &  E.  116 ;  28  L.  J.,  Q.  B.  329.  Notice 
to  the  sheriff,  or  to  a  sherifTs  officer  having  the  execution  of  the  writ,  is 
not  notice  to  the  execution  creditor.  BatMcy  y.  EaJUm^  10  21.  &  W.  22 ; 
Exj^.  SchuUe,  arOe,  p.  1133. 

Nbiice  of  act  of  hankrupteyt  when  given,"]  If  the  sale  and  notice  of  an 
act  of  bankruptcy  were  on  tJie  same  day,  it  is  open  to  inquiry  at  what 
time  of  the  day  each  took  place;  and  if  the  goods  were  actually  sold 
before  the  notice,  the  execution  will  be  yalid.  CHlee  y.  Orover^  9  Bing. 
128 ;  Whitmore  y.  Greene,  13  M.  &  W.  104 ;  Godson  y.  SanOuary,  4  B.  & 
Ad.  255.  So,  if  the  seizure  took  place  and  the  fiat  issued  on  the  same 
day,  it  was  open  to  inquiry  at  what  time  of  the  day  each  respectiyely  took 
place.  Fewtreea  y.  Annan,  9  Dowl.  828.  The  leaving  of  a  notice  of  an 
act  of  bankrujptcy  at  the  residence  of  the  party  intended  to  be  affected  by 
it,  is  no  notice  until  it  is  receiyed  by  nim.  Christie  y.  Winninffton, 
8  Exch.  287. 

Evidence  on  d^ence  of  mutual  credits,  debts,  or  dealinga,']  By  eeci.  38, 
**  Where  there  haye  been  mutual  credits,  mutual  debts,  or  other  Twntna^ 
dealings  between  a  debtor  against  tohom  a  receiving  order  shall  he  made 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt 
under  such  receiving  order,  an  account  shall  be  taken  of  what  is  due  from 
the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the  sum 
due  from  the  one  party  shall  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  account,  and  no  more,  shall  be  claimed 
or  paid  on  either  side  respectiyely;  but  a  person  shall  not  be  entitled 
under  this  section  to  claim  the  benefit  of  any  set-off  against  the  property 
of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving  credit  to  the 
debtor,  notice  of  an  act  of  bankruptcy  committed  by  the  debtor,  and 
available  asainsfc  him."    [Bky.  Act,  1869,  s.  39.] 

The  wordi3  of  this  section  are  identical  with  those  of  Bky.  Act,  1868, 
8.  39,  except  that  *'  a  debtor  against  whom  a  receiving  order  shall  have 
been  made  under  this  Act  *'  replace  the  word  bankrupt,  with  coiresponding 
alterations;  they  are  more  comprehensive  than  those  of  the  "Bij.  Act, 
1849,  s.  171,  where  the  words  '* other  mutual  dealings"  did  not  occur; 
these  words  give  a  right  to  set  off  for  unliquidated  damages,  arising  out 
of  the  contrast  sued  on ;  Peat  y.  Jones,  8  Q.  B.  D.  147,  G.  A. ;  even  in 
respect  of  a  fraudulent  misrepresentation.  Jack  y.  Kipping,  9  Q.  B.  D. 
113.  The  cases  cited  below  must  therefore  be  read  with  due  regard  to  the 
different  langua^  of  the  present  section;  subject,  however,  to  this 
remark  the  decisions  under  that  section,  the  statute  6  Geo.  4,  c  16,  and 
the  previous  Acts,  axe  applicable  to  the  present  Act,  and  are  thoefore 
retamed.  See  Eden  on  Bankruptcy,  194 ;  Ex  pte,  MareJiall^  1  Mont  & 
Ayr.  139. 

The  object  of  sect.  38  is  that  where  there  are  mutual  accounts,  a  secTet 
act  of  bankruptcy  should  not  stop  the  currency  of  those  accounts.  Elliott 
y.  Turquand,  7  Ap.  Ca.  79,  P.  G.  Authorities  given  in  the  course  of 
mutual  dealings,  and  necessary  to  the  continuance  thereof,  are  thereby 
excepted  from  the  rule,  that  authorities  are  revoked  by  an  act  of  bank- 
ruptcy. S.  G.  But  where  the  act  of  bankruptcy  is  known,  the  lights  of 
the  parties  are  fixed  at  the  commencement.oif  tne  bankruptcy.    Ex  ptt. 
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Beid,  14  Q.  3.  D.  963,  following  Ex  pte.  Theys,  25  Ch.  D.  587*    See 
farther  jNM^y  p.  1171. 

The  term  mutual  credit  is  held  to  have  a  more  eztensiye  meaning  than 
mutual  debt.  Ex  pte,  Freecot,  1  Atk.  230.  A  mutual  credit  may  be  oon-« 
stituted,  though  the  parties  did  not  mean  particularly  to  trust  each  other ; 
as  where  a  bm  of  exchange,  accepted  by  A.,  e^ts  into  the  hands  of  B., 
and  B.  buys  goods  of  A.,  it  is  a  mutual  credit  between  A.  and  B.,  though 
A.  did  not  kaow  that  the  bill  was  in  B.'s  hands.  Eankey  y.  Smith,  3 
T.  B.  507,  n.  It  is,  however,  settled  that  the  term  mutual  credit  is  con- 
fined to  such  credits  only  as  must,  in  their  nature,  terminate  in  debts ;  as 
where  a  debt  is  due  from  one  party,  and  credit  is  given  by  him  on  the 
other  side  for  a  sum  of  money  payable  on  a  future  day,  and  which  will 
then  become  a  debt ;  or,  where  there  is  a  debt  on  one  side,  and  a  delivery 
of  property  on  the  other,  with  directions  to  turn  it  into  money ;  in  such 
oases  the  credit  given  by  the  deliveiy  of  the  property  must  in  its  nature 
terminate  in  a  debt,  the  balance  will  be  taken  on  the  two  debts,  and  the 
words  of  the  statute  will,  in  all  respects,  be  complied  with ;  per  cur.  Base 
▼.  Hart,  8  Taunt.  499,  506;  Naortjji  v.  Chartered  Bank  of  India,  L.  E.,  3 
C.  P.  444;  Astley  v.  Ovmey,  L.  E.,  4  0.  P.  714,  Ex.  Ch.,  where  Toung 
T.  Bank  of  Bengal,  infra,  is  distinguished.  But,  where  there  is  a  mere 
deposit  of  property  without  any  authority  to  turn  it  into  money,  no  debt 
can  arise  out  of  it ;  and,  therefore,  it  is  not  a  credit  within  the  meaning 
of  tiie  statute;  per  car,  Bose^T,  Hart,  eupra;  Toung  y.  Bank  of  Bengal, 
1  Moo.  P.  0.  150 ;  Ex  pte.  BoUand,  8  C^.  D.  225.  See  Gibson  v.  Bell, 
1 N.  C.  743.  So,  a  guarantee  against  contingent  damages,  which  could  not 
terminate  in  a  debt,  was  held  not  to  be  the  subject  of  mutual  credit. 
Sampson  v.  Burton,  2  B.  &  B.  89;  and  see  Bell  y.  Carey,  8  0.  B.  887. 
See  now,  however,  Peat  v.  Jones,  and  Jack  y.  Kipping,  ante,  p.  1134,  decided 
Tinder  the  Bky.  Act,  1869,  s.  39.  In  the  winomg  up  of  a  life  assurance 
company  and  the  liauidation  of  a  policy  holder,  the  estimated  value  of 
the  policy  could  not  oe  set  off  against  money  borrowed  &om  tiie  company 
on  the  security  of  the  policy,  as  there  were  no  mutual  debts.  Ex  pte. 
JPrice,  L.  E.,  10  Ch.  648.  But  now  see  J.  Act,  1875,  s.  10,  ante,  p.  300, 
and  cases  thereon  cited,  j708^,  p.  1171.  Sect.  38  applies  notwithstanding 
the  bankrupt  has  a  lien  for  the  debt  due  to  him.  Ax  pte,  Bamett,  L.  E., 
9  Ch.  293.  See  Ex  pte.  Fletcher,  6  Ch.  D.  350,  C.  A.  It  was  held  by 
Sacon,  C.  J.,  that  the  operation  of  the  section  could  not  be  excluded  by 
agreement ;  S.  C. ;  but  the  C.  A.  seemed  of  opinion  that  this  opinion  was 
incorrect.  Id.,  357.  Where  A.  lets  a  house  and  afterwards  becomes 
iMnkrupt,  there  is  a  set-off  against  all  the  rent  due  to  A.  thereunder  prior 
to  the  dose  of  the  bankruptey;  Booth  v.  Hutchinson,  L.  E.,  15  Eq.  30; 
but  rent  due  from  a  bankrupt  prior  to  the  bankruptcy,  under  a  tenancy 
from  year  to  year,  cannot  be  set  off  against  tillages  due  to  his  trustee  at 
its  dose.  AlUnvay  v.  Steere,  10  Q.  B.  D.  22.  See  further  on  this  subject, 
notes  to  Bose  v.  Hart,  2  Smith's  L.  Cases. 

J.  was  indebted  to  a  banker,  H.,  and  became  bankrupt;  the  trustee  of 
J.  deposited  money  of  J.'s  estate  with  H.,  who  also  became  bankrupt ; 
J.'s  bankruptcy  was  subsequently  annulled;  the  effect  of  sect.  35(2), 
post,  p.  1143,  is  by  relation  to  vest  in  J.  the  money  so  deposited  with  H., 
and  tnereby  to  create  a  mutual  credit  between  J.  and  H.  Bailey  v.  John^ 
son,  L.  E.,  6  Ex.  279 ;  L.  E.,  7  Ex.  263,  Ex.  Ch. 

The  section  applies  only  to  the  settlement  of  claims  between  the  bank- 
rupt himself  and  a  creditor.  Turner  v.  Thomas,  L.  E.,  6  C.  P.  610,  cited 
atUe,  p.  675 ;  Lee  and  Chapman* s  Case,  30  Ch.  D.  216,  C.  A.  '  It  does  not 
apply  where  the  bankrupt  sues  as  trustee  only.  De  Mattos  v.  Saunders, 
L.  £>  7  G.  P.  570.    Nor,  where  one  only  of  several  joint  debtors  has 
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become  bankmpt.    New  Quehrada  Co,  t.  Garr,  L.  B.,  4  C.  P.  651.    But 
a  mutual  credit,  available  against  a  claim  by  the  bankrupt,  may  be  aet  up 
against  a  claim  by  the  person  in  whom  nis  estate  was  Tested  on  the 
annulling  of  the  bankruptcy.     West  t.  Baker,  1  Ex.  D.  44. 
Set-off,  or  mutual  credit,  must  be  specially  pleaded. 


ACTIONS  AGAINST  TBUSTEES  OF  BANKRUPTS. 

Formerly  actions  were  frequently  brought  by  bankrupts  against  their 
assignees  to  try  the  yalidity  of  the  adjudication ;  but  as  imder  the  present 
Act  (sect.  132  (2),  ante,  p.  1101),  the  production  of  a  cony  of  the  London 
Gkkzette  in  which  the  adjudication  is  advertised  is  maae  condusiTe  eyi- 
dence  of  such  adjudication,  this  can  no  longer  be  effectually  done,  ami 
the  bankrupt  must  apply  to  the  Court  to  set  aside  the  adjudication.  But 
actions  may  still  be  brought  against  trustees  in  bankruptcy. 

By  sect.  65,  **  the  bankrupt  shall  be  entitled  to  any  surplus  remaining 
after  payment  in  full  of  his  creditors,  with  interest,  as  by  this  Act  pro- 
vided, and  of  the  costs,  charges  and  expenses  of  the  proceedings  under 
the  bai^Tuptcy  petition."    [Bky.  Act,  1869,  s.  45.] 

The  trustee  is  not,  however,  during  the  bankruptcy,  trustee  for  the 
bankrupt  of  such  surplus.  In  re  Leadbitter,  10  Oh.  D.  388,  C.  A. ;  £x 
jOe.  Sheffield,  Id.  434,  C.  A. 

Disclaimer  of  onerous  property.']  Much  difficulty  arose  under  the  former 
Acts  as  to  whether  the  trustee  of  a  bankrupt  became  liable  in  respect  of 
covenants  with  which  the  land  of  the  bankrupt  was  burdened.  Under  tlie 
present  Act  (sects.  43, 44, 54, 168,  ante,  pp.  1084, 1085, 1081,  thebankmpf  8 
interest  in  tne  land  vests  in  the  trustee  on  his  appointment,  and  he  wu 
becomes  liable  on  the  covenants,  imless  he  avail  himself  of  the  following 
provisions  enabling  him  to  disclaim  the  property,  vide  post^  p.  1139. 
These  sections  apply  also  to  unmarketable  snares  in  companies,  &c,  and 
are  as  follows : — 

By  sect.  55.  '*  (1.)  Where  any  part  of  the  property  of  the  bankrupt  oon- 
sists  of  land  of  any  tenure  buiuened  with  onerous  covenants,  of  shares  or 
stock,  in  companies,  of  unprofitable  contracts,  or  of  anv  otiier  property 
that  is  unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding  the 
possessor  thereof  to  the  performance  of  any  onerous  act,  or  to  the  pay- 
ment of  any  sum  of  money,  the  trustee,  notwithstanding  that  he  has 
endeavoured  to  sell  or  has  taken  possession  of  the  property,  or  exercised 
any  act  of  ownership  in  relation  thereto,  but  subject  to  the  provisions  of 
this  section,  may,  by  writing  signed  by  him,  at  any  time  within  tw^m^' 
[Bkv.  Act,  1890,  s.  13]  '^fnonths  after  the  first  appointment  of  a  truEtee, 
disclaim  the  property. 

**  Provided  that  where  any  such  property  shall  not  have  come  to  the  ibioir- 
ledge  of  the  trustee  within  one  month  after  such  appointment,  he  may  disclaim 
such  property  at  any  time  within  twelve^*  [Bky.  Act,  1890,  s.  13]  ^^ months 
after  he  first  became  aware  thereof 

**  (2.)  The  disclaimer  shall  operate  to  determine,  as  from  the  date  of 
disclaimer,  the  rights,  interests,  and  liabilities  of  the  bankrupt  and  his 
property,  in  or  in  respect  of  the  property  disclaimed,  and  shall  also  dis- 
charge the  trustee  from  all  personal  KaDility  in  respect  of  the  propeity 
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disclaimed  as  from  the  date  when  the  property  vested  in  him,  hut  shcUl 
not,  except  ao/ar  as  U  necessary  for  the  purpose  of  releasing  the  bankrupt 
and  his  property  and  the  trustee  from  luAility^  affect  the  rights  or  liabilities 
of  any  other  person:'    [Bky.  Act,  1883,  r.  23.) 

''  (3.)  A  trostee  shall  not  be  entitled  to  disclaim  a  lease  without  the 
leave  of  the  court,  except  in  any  cases  which  may  be  prescribed  by- 
general  rules,"  vide  infra^  ^^and  the  court  may,  before  or  on  granting  stick 
leave,  require  such  notices  to  he  given  to  persons  interested,  and  impose  such 
terms  as  a  condition  of  graiUing  leave,  and  make  such  orders  with  respect  to 
fiaftures,  tenant's  improvements,  and  other  moMers  arising  out  of  the  tenancy 
as  the  couH  thinks  just:'    [B.  G.  Bky.  1871,  r.  28.] 

'*  (4.)  The  trustee  shall  not  be  entitled  to  disclaim  any  property  in 
pursuance  of  this  section  in  any  case  where  an  application  in  writing  has 
oeen  made  to  the  trustee  by  an^  person  interested  in  the  property  requir- 
ing him  to  decide  whether  he  mil  disclaim  or  not,  and  the  trustee  he^  for 
a  period  of  twenty-eight  days  after  the  receipt  of  the  application,  or  such 
eirtended  period  as  may  be  allowed  by  the  court,  declined  or  neglected  to 
give  notice  whether  he  diflclaims  the  property  or  not ;  and,  in  the  case  of  a 
contract,  if  the  trustee,  after  such  application  as  aforesaid,  does  not  within 
the  said  period  or  extended  period  disclaim  the  control,  he  shall  he  deemed  to 
have  adopted  it."    [Bky.  Act,  1869,  s.  24.] 

'*  (5.)  The  court  may,  on  the  application  of  any  person  who  is,  as  against 
the  trustee,  entitled  to  the  benefit  or  subject  to  the  burden  of  a  contract  made 
with  the  bankrupt,  make  an  order  rescinding  the  contract  on  such  terms  as  to 
jpayment  by  or  to  either  party  of  damages  for  the  non-performance  of  the 
contract,  or  otherwise,  a^  to  the  court  may  seem  equitable,  and  any  damages 
payable  under  the  order  to  any  such  person  may  be  proved  by  him  as  a  debt 
under  the  bankruptcy:* 

"  (6.)  TAe  court  may,  on  application  by  any  person  either  claiming  any 
interest  in  any  disclaimed  pr(^f)erty,  or  under  any  liahility  not  discharged  by 
this  Act  in  respect  of  any  disclaimed  property,  and  on  hearing  such  persons 
as  it  thinks  fit,  make  an  order  for  the  vesting  of  the  property  in  or  delivery 
thereof  to  any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that  the 
same  should  be  delivered  by  way  of  compensation  for  stich  liability  as  afore^ 
said,  or  a  trustee  for  him,  and  on  such  terms  as  the  court  thinks  just ;  and 
on  any  such  vesting  order  being  made,  the  property  comprised  th&rein  shall 
vest  accordingly  in  the  person  therein  named  in  that  behalf  without  any  con- 
veyance or  assignment  for  the  purpose, 

**  Provided  always,  that  where  the  property  disclaimed  is  of  a  leaseJiold 
nature,  the  court  shall  not  make  a  vesting  order  in  favour  of  any  person 
claiming  under  the  bankrupt,  whether  as  under-lessee  or  as  mortgagee  by 
demise  except  upon  the  terms  of  making  such  person  subject  to  the  same  liabili- 
ties and  obligations  as  the  bankrupt  was  subject  to  under  the  lease  in  respect 
of  the  property  at  the  date  when  the  bankruptcy  petition  was  filed,  and  any 
mortgagee  or  under-lessee  declining  to  accept  a  vesting  order  upon  such  terms 
shall  he  excluded  from  all  interest  in  and  security  upon  the  property,  and  if 
there  shall  he  no  person  claiming  under  the  bankrupt  who  is  willing  to  accept 
an  order  upon  such  terms,  the  court  shall  have  power  to  vest  the  bankruj^s 
estate  and  interest  in  the  property  in  any  person  liable  either  personally  or  in 
a  representative  character,  and  either  aione  or  jointly  with  the  bankrupt  to 
perform  the  lessee's  covenants  in  such  lease,  freed  and  discharged  from  all 
estates,  incumbrances,  and  interests  created  therein  by  the  bankrupt" 

Under  the  Bky.  Act,  1890,  s.  13,  the  period  of  12  months  allowed  for 
disclaimer  may  be  extended  by  the  court. 

Under  sect.  105  (4),  the  court  has  power  to  extend  the  time  for  dis- 
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doimer,  altliougli  the  3  montbB  limited  by  sect.  55  (1)  liaye  expired.  Sx 
pte.  Foreman,  13  Q.  B.  D.  466. 

Sect  55  (2)  clearly  defines  the  effect  of  the  diBdauner,  and  expresely 
proyidee  tluit  it  shall  not  affect  sub-intereets ;  this  is  in  aooordance  witii 
the  decisions  on  the  Bky.  Act,  1869,  s.  23.  See  SmaUey  y.  Harding^,  7 
a  B.  D.  524,  0.  A.;  HardingY.  Fteece,  9  a  B.  D.  281;  E.  A  W.  India 
Docks  y.  HiU,  22  Ch.  D.  14,  C.  A. ;  9  Ap.  Ga.  448.  The  case  of  a  sob- 
lease  and  mortgase  by  demise  is,  howeyer,  dealt  -with  by  sob-sect.  (6L 
and  an  order  may  be  made  thereunder  exclnding  the  sab-lessee  from  all 
interest  in  the  property,  unless  he  consents  to  accept  liability  under  tibe 
coyenants  of  the  lease.  Ex  pte,  Clothworkere*  Co,y  21  Q.  B.  D.  475,  0.  A. 
Whether  the  liability  is  to  be  that  of  original  lessee  or  of  assignee,  has 
not  been  decided ;  see  S.  C. ;  JSb  pte,  Morgan,  22  Q.  B.  D.  592,  C.  A. ; 
but  that  it  is  that  of  lessee  seems  to  naye  been  assumed  in  Ex  pte,  HepHmmy 
25  Q.  B.  D.  536,  0.  A.  Now,  howeyer,  by  the  Bky.  Act,  1890,  a.  13, 
"  The  court  may,  if  it  thinks  fit,  modify  the  terms  prescribed  by  the 
proyiso  in  "  sect.  55  (6),  supra,  <<  so  as  to  make  the  person  in  whose  layour 
the  yesting  order  may  be  made  subject  only  to  the  same  liabilitieB  and 
obligations  as  if  the  lease  had  been  assigned  to  him  at  the  date  when  tibe 
bankruptcy  petition  was  filed,  and  (if  the  case  so  requires)  as  if  the  lease 
had  comprised  only  the  property  comprised  in  the  yeisting  order."  "Wheie 
the  lessee  of  pronorty  mortgages  it  by  assignment  and  becomes  bankrupt, 
the  equity  of  redemption  is  not  property  Durthened  with  onerous  coye- 
nants wiuiin  sect.  55.    In  re  (he,  24  Q.  B,  D.  65. 

By  Bky.  B.  1886,  r.  320  (r.  69,  Noy.  1890)  (1),  "  A  lease  may  be  dis- 
claimed without  the  leaye  of  the  court  in  any  of  the  following  casssi 
yiz. : — 

'^  (i.)  Where  the  bankrupt  has  not  sublet  or  assigned  the  lease  or  created 
any  mortgage  or  charge  thereon;  and  (a)  The  rent  reseryed  and  real 
yalue  of  tne  property  leased  as  ascertained  by  the  property  tax  aaasss- 
ment,  are  less  tnan  202.  per  annum;  or  (b)  The  estate  is  administered 
under  the  nroyisions  of"  the  Bk^r.  Act,  1883,  s.  121 ;  <<  or  (c)  The  trustee 
seryes  the  lessor  with  notice  of  ms  intention  to  disclaim,  and  the  lessor 
does  not  within  seyen  days  after  the  receipt  of  such  notice  giye  notice  to 
the  trustee  requiring  the  matter  to  be  brought  before  the  court." 

^'  (ii.)  Where  the  bankrupt  has  sublet  the  demised  premises  or  creaied 
a  mortgage  or  charge  upon  the  lease,  and  the  trustee  seryes  the  lessor 
and  the  sub-lessoe  or  the  mortgagees  with  notice  of  his  intention  to  dis- 
daim,  and  neilher  the  lessor  nor  the  sub-lessee  or  the  mortgagees,  or  any 
of  them,  within  14  days  after  the  receipt  of  such  notice  require  or  requires 
the  matter  to  be  brought  before  the  court." 

'*  (3.)  Except  as  proyided  by  this  rule  the  disclaimer  of  a  lease  without 
fhe  leaye  of  the  court  shall  be  yoid." 

**  (4,)  Where  a  trustee  diflclaims  a  leasehold  interest  he  shall  forthwith 
file  me  disclaimer  with  the  proceedings  in  the  court ;  and  the  disclaimer 
shall  contain  particulars  of  the  interest  disclaimed,  and  a  statement  ol  tiie 
persons  to  whom  notice  of  the  disclaimer  has  been  giyen.  Until  the  dts- 
daimer  is  filed  b]^  the  trustee  the  disclaimer  shall  m  inoperatiye." 

'*(6.)  A  disclaimer  made  without  leaye  of  the  court  under  tfaia  ruk 
shall  not  be  yoid  or  otherwise  affected  on  the  ground  only  that  the  notice 
required  by  this  rule  has  not  been  giyen  to  some  person  who  daims  to  be 
interested  in  the  demised  property. 

The  right  of  disclaimer  extends  to  any  property  of  the  bankrupt,  at 
defined  by  sect.  168,  ante,  p.  1081,  from  which  no  benefit  can  accrue  to  the 
estate.    Expte.  Monkhmue,  14  Q.  B.  D.  956. 
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The  trustee  may  diBclaim  a  lease  eyen  after  it  has  been  determined,  by 
effluxion  of  time,  or  by  forfeiture.  Ex  pte.  Hart  Dyke,  22  Oh.  D.  410, 
C.  A. 

The  effect  of  the  disclaimer  is  to  destroy  the  lease  itself  and  all  pro- 
visions which  are  to  come  into  operation  after  its  determination ;  S.  0. ; 
ExpU.  Olegg^  19  Oh.  D.  7,  0.  A. ;.  but  only  as.  between  the  lessor  and  the 
bankrupt  or  his  trustee.  See  sect.  55  (2),  ante,  pp.  1136, 1137.  Apart  from 
any  order  made  under  the  sect.  55  (3),  ante,  p.  1137,  dl  the  property 
comprised  in  the  lease  is  giyenup  to  the  lessor  by  a  disclaimer.  Ex  pte, 
Allen,  20  Oh.  D.  341,  0.  A.  Where,  therefore,  there  is  a  lease  of  land 
and  chattels,  the  trustee  cannot,  after  disclaimer,  claim  ti^e  chattels 
under  sect.  44  (iii.),  ante,  p.  1084.  S.  0.  So,  on  disclaimer,  all  tiie  fix- 
tures pass  to  the  landlord  as  from  the  date  when  the  property  vested  in  the 
trustee ;  Ex  pte,  Stephens,  7  Oh.  D.  127 ;  even  though  before  disclaimer 
the  trustee  seyered  and  sold  them ;  Ex  pte.  Brook,  10  Oh.  D.  100,  0.  A. 
It  is,  howeyer,  doubtful  if  the  trustee  can  disclaim  after  so  dismantling 
the  premises  of  fixtures.  Vide  Id.  110,  per  0.  A.,  citing  Saint  y.  Pilley, 
li.  K.,  10  Ex.  141,  per  Amphlett,  B.  Sect.  55  (3),  howeyer,  enables  the 
court  to  make  special  orders  as  to  fixtures. 

The  stat.  56  Geo.  3,  c.  50,  s.  11,  restraining  the  sale  of  crops  on  the 
farm  of  a  bankrupt  tenant,  applies  notwithstanding  disclaimer.  Vide  ante, 
p.  1125. 

The  mere  posting  of  an  application  to  the  trustee  under  sect.  55  (4), 
ante,  p.  1137,  is  not  sufficient  imless  it  is  receiyed.  Reed  y.  Harvey,  5 
Q.  B.  D.  184.  A  disclaimer  signed  by  the  trustee's  solicitor  is  ineffectual. 
Wilson  y.  WaUani,  5  Ex.  D.  155. 

The  estate  of  iJie  bankrupt  in  leaseholds  yests  in  the  trustee  on  his 
appointment;  vide  ante,  p.  1136,  subject  to  his  right  to  Hiaplaim  under 
sect.  55 ;  unless  he  disclaim,  he  is  personally  liable  on  the  coyenants  of 
the  leases,  eyen  although  he  has  not  taken  possession.  S.  0. ;  Titterton 
V.  Cooper,  9  Q.  B.  D.  473,  0.  A.  But  the  trustee  is  not  liable  for  rent 
v^hich  became  due  prior  to  his  appointment.  S.  0.  When  the  trustee 
has  disclaimed,  he  is  not  personally  liable  to  the  lessor  in  respect  of  the 
period  between  the  time  of  his  actual  occupation  ceasing,  and  of  the  exe- 
cution of  the  disclaimer;  Lotvrev  y.  Barker,  5  Ex.  D.  170,  0.  A.;  nor 
even  in  respect  of  the  period  of  nis  occupation.  Gabriel  y.  BlarUcenstein, 
13  Q.  B.  D.  684.  Sect.  56  does  not  affect  the  power  of  the  trustee  to 
relieve  himself  from  aU  subsequent  liability  under  the  lease,  by  assigning 
it  to  a  pauper.     Hophinson  v.  Xovering,  11  Q.  B.  D.  92. 

Sect.  55  extends  to  freehold  properly  burdened  with  onerous  covenants, 
but  the  disclaimer  in  such  case  takes  effect  from  its  date  only.  In  re 
Mercer  &  Moore,  14  Oh.  D.  287. 

Under  sect.  55  (4),  where  the  trustee  does  not  disclaim  a  contract,  after 
application  made  to  him,  he  is  deemed  to  have  adopted  it.  This  provision 
is  new.  See  Ex  pte,  Davis,  3  Oh.  D.  463.  The  court  has,  however,  power 
Tinder  sub- sect.  5,  to  make  an  order  rescinding  the  contract. 

Sect.  55,  by  reason  of  sect.  150,  ante,  p.  1080,  is  binding  on  the  crown. 
JSxpte,  Commissioners  of  Woods  and  Forests,  21  Q.  B.  D.  380. 

With  regard  to  the  liability  of  the  trustee  to  the  creditors  of  the  bank- 
rapt,  sect.  63  enacts  that,  '*  no  action  for  a  dividend  shall  lie  against  the 
trustee."  The  Act,  bv  sect.  82,  provides  for  giving  a  release  to  the 
trustee  on  the  dose  of  nis  duties. 

By  sect.  82,  '*  (3.)  An  order  of  the  Board  releasing  the  trustee  shall 
discnar;^  him  from  all  liability  in  respect  of  any  act  done  or  default  made 
hy  him  in  the  administration  of  the  affairs  of  the  bankrupt,  or  otherwise 
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in  relation  to  his  conduct  as  trustee,  but  any  such  order  may  be  reroked 
on  proof  that  it  was  obtained  by  fraud  or  by  suppression  or  concealment 
of  any  material  fact."    [Bky.  Act,  1869,  s.  53.] 
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As  already  stated  {ante,  p.  1136),  actions  will  no  lon^r  be  brou^t  by 
bankrupts  against  their  trustees  to  try  the  validity  of  we  adjudication. 

Defence  of  bankruptcy  of  plaintiff »']  This  defence  must  be  pleaded 
specially.  As  to  what  rights  of  action  pass  to  the  trustee,  vide  ante,  pp. 
1084  et  9€q.  As  before  noticed,  ante,  pp.  1084,  1089,  it  is  only  proper^  m 
which  the  bankrupt  is  beneficially  interested  that  passes  to  his  trustee ; 
therefore,  when  he  has  assigned  before  his  bankruptcy  a  debt  due  to  bim., 
an  action  for  the  reooyery  of  it  must  be  brought  m  nis  name,  and  not  in 
the  name  of  his  trustee. 

As  to  proof  of  bankruptcy,  see  ante,  pp.  1101  et  seq. 

Although  property  acquired  by  a  bankrupt  after  the  oommenoeznent  of 
the  bankruptcy,  prior  to  the  bankrupt  obtaining  his  discharge,  T-ests  in 
the  trustee ;  vide  ante,  p.  1086;  yet  an  xmdischarged  bankrupt  may  main- 
tain an  action  for  the  recovery  of  such  propeity  unless  the  trustee  has 
interfered.  Jameeon  v.  Brick  &  Stone  Co.,  4  Q.  d.  D.  208,  C.  A.,  foUov. 
ing  Herbert  v.  Sayer,  5  Q.  B.  965,  Ez«  Ch.  See  also  Cohen  v.  MiUheU^  25 
Q.  B.  D.  262,  0.  A.,  cited  ante,  pp.  1087,  1132. 

Defence  of  bankruptcy  of  deftndant.']  The  defence  of  the  defendant's 
bankruptoy  must  be  pleaded  specially.  Oowland  v.  Warren,  1  Canm. 
363. 

The  provision  in  sect.  9  (1),  ante,  p.  1081,  forbidding  the  commenoement 
of  any  action  against  the  bankrupt  without  leave  of  the  court,  is  new. 
Under  the  Bky.  Act,  1869,  s.  12,  it  was  held  that  bankruptcy  'was  no 
defence  until  after  the  order  of  discharge  was  obtained,  and  if  obtained 
after  action  brought,  it  was  a  defence  only  to  the  further  maintenance  of 
the  action ;  Jones  v.  Hill,  L.  B.,  5  Q.  B.  230 ;  for  the  section  merely  pie- 
vented  the  enforcement  of  any  remedv  against  the  person  or  property  of 
the  bankrupt  except  in  accordance  witn  the  Act,  but  did  not  protect  hinx 
from  being  sued  for  a  debt  provable  under  the  bankruptcy.  Marshall  v. 
King,  31  £.  T.,  N.  S.  511,  M.  T.  1874,  Q.  B.  Where  a  commission  issaed 
against  a  person  by  a  wrong  name,  and  he  obtained  a  certificate  under  it, 
and  an  action  was  afterwards  brought  against  him  in  his  right  name,  on 
a  plea  of  bankruptoy  he  was  admitted  to  show  that  he  was  the  person 
against  whom  the  commission  issued,  and  that  he  had  gone  by  the  name 
by  which  he  was  described  in  the  commission.  Stevens  v.  Elizee,  3  Camp. 
256. 

It  seems  that  imder  the  Bky.  Act,  1869,  ss.  12, 49,  a  creditor  whose  debt 
was  not  barred  bv  the  order  of  discharee  might  sue  in  respect  of  his  debt» 
and,  as  soon  as  the  order  of  discharge  had  been  minted,  obtain  judginent 
and  execution;  Expte. Hemming,  13  Ch.  D.  163,  C.  A.;  but  not  until  then. 
Cobham  v.  DalUm,  L.  B.,  10  Ch.  655.  See  also  Munns  v.  Benn,  35  Ch.  D- 
266,  C.  A.  Now,  however,  no  action  can  be  brought  in  respect  of  any  debt 
provable  in  bankruptcy,  without  the  leave  of  the  court,  vu2e  sect.  9  (1}^ 
ante,  p.  1081. 
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The  discharge  of  A.  by  bankruptcy  or  liquidation  under  the  law  of  a 
foreign  count^  in  which  A.  is  domiciled  is  no  answer  to  an  action  for 
breadi  of  contract  made  and  to  be  performed  in  England.  Oibbs  y.  La 
Society,  dic.  du  MHaux,  25  Q.  B.  D.  399,  G.  A. 

Order  of  discharge — Debts  provable  in  bankruptcy."]  By  Bky.  Act,  1890, 
e.  8  (2),  the  court  **  may  eitner  grant  or  refuse  an  absolute  order  of  dis- 
charge, or  suspend  the  operation  of  the  order  for  a  specified  time,  or  grant 
an  Older  of  dischar^  suoject  to  any  conditions  with  respect  to  any  earn- 
ing or  income  which  may  afterwards  become  due  to  the  bankrupt,  or 
with  respect  to  his  after-acquired  property "  [Bky.  Act,  1883,  s.  28  (2)] : 
and,  on  proof  of  certain  facts  specified  m  sub-sect.  ^3), 

(iv)  **  require  the  bankrupt  as  a  condition  of  his  aischarge  to  consent  to 
judgment  being  entered  against  him  by  the  official  receiver  or  trustee  for 
any  balance  or  part  of  any  balance  of  uie  debts  provable  under  the  bank- 
ruptcy which  is  not  satisfied  at  the  date  of  the  discharge,  such  balance  or 
part  of  any  balance  of  the  debts  to  be  paid  out  of  the  future  eamingn  or 
after-acquired  property  of  the  bankrupt  in  such  manner  and  subject  to 
such  conditions  as  the  court  may  direct ;  but  execution  shall  not  be  issued 
on  the  ludgment  without  leave  of  the  court,  which  leave  may  be  given  on 
proof  tnat  the  bankrupt  has  since  his  discharge  acquired  property  or 
income  available  towards  payment  of  his  debts."  [Bky.  Act,  1883, 
8.  28  (6).;[ 

'*  Provided,  that  if  at  any  time  after  the  expiration  of  two  years  from 
the  date  of  any  order  made  under  this  section  the  bankrupt  sliall  satisfy 
the  court  that  there  is  no  reasonable  probability  of  his  being  in  a  position 
to  comply  with  the  terms  of  such  order,  the  court  may  modi^  the  terms  of 
the  oraer,  or  of  any  substituted  order,  in  such  manner  and  upon  such 
conditionB  as  it  may  think  fit." 

By  Bky.  Act,  1883,  s.  30,  "  (1.)  An  order  of  discharge  shall  not  release 
the  bankrupt  from  any  debt  on  a  recognizance  nor  fiom  any  debt  with 
which  the  rankrupt  may  be  chargeable  at  the  suit  of  the  crown  or  of  any 
person  for  any  offence  against  a  statute  relating  to  any  branch  of  the 
public  revenue,  or  at  the  suit  of  the  sheriff  or  other  public  officer  on  a  bail 
Dond  entered  into  for  the  appearance  of  any  person  prosecuted  for  any 
such  offence  :  and  he  shall  not  be  discharged  from  such  excepted  debts 
unless  tiie  Treasury  certify  in  writing  their  consent  to  his  being  dis- 
charged therefrom.  An  oraer  of  discharge  shall  not  release  the  bankrupt 
from  any  debt  or  liability  incurred  by  means  of  any  fraud  or  frauduleifd 
breach  of  trust  to  which  he  was  a  party ^  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by  any  fraud  to  which  he  was  a 
party.** 

'*  (2.)  An  order  of  discharge  shall  release  the  bankrupt  from  all  other 
debts  provable  in  bankruptcy."     Vide  Bky.  Act,  1890,  s.  10,  post,  p.  1142. 

*'  (3.)  An  order  of  discharge  shall  be  conclusive  evidence  of  the  bank- 
ruptcy, and  of  the  validity  of  the  proceedings  therein,  and  in  any  proceed- 
ings uiai  maybe  instituted  against  a  bankrupt  who  has  obtainecL  an  order 
of  discharge  in  respect  of  anv  debt  from  whicn  he  is  released  by  the  order, 
t^e  bankrupt  may  plead  that  the  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence." 
[Bky.  Act,  1869,  s.  49.1 

'*  (4.)  An  order  of  discharge  shall  not  release  any  person  who  at  the 
date  of  the  receiving  order  was  a  partner  or  co-trustee  with  the  bankrupt 
or  was  jointly  bound  or  had  made  any  joint  contract  with  him,  or  any 
person  who  vxu  surety  or  in  the  nature  of  a  surety  for  him.**  [Bky.  Act, 
1869,  8.  50.] 
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Bj  sect.  37,  ''(1.)  DemandB  in  the  nature  of  nnliqnidated  damages 
ansxng  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust, 
shall  not  be  provable  in  bankraptcy." 

^'(2.)  A  person  having  notice  of  any  act  of  bankraptcy  availaUa 
against  the  debtor,  shall  not  prove  under  me  order  for  any  debt  or  liability 
contracted  by  the  debtor,  sabeequentily  to  the  date  of  his  so  having 
notice." 

'<(3.)  Save  as  aforesaid,  all  debts  and  liabilities,  present  or  fatme, 
certain  or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the 
receiving  order,  or  &  which  he  may  become  subject  before  his  dischazge  by 
reason  of  any  obligation  incurred  before  the  date  of  the  receiving  order, 
shall  be  deemed  to  oe  debts  provable  in  bankruptcy." 

''  (4.)  An  estimate  shall  be  made  by  the  trustee  of  the  value  of  any  d^ 
or  liability  provable  as  aforesaid,  which  by  reason  of  its  being  subject  to 
any  contingency  or  contingencies,  or  for  any  other  reason,  does  not  bear 
a  certain  value." 

*'  (5.)  Any  person  aggrieved  by  any  estimate  made  by  the  trustee  as 
aforesaid  may  appeal  to  the  court." 

''f6.)  If,  m  tne  opinion  of  the  court,  the  value  of  tiie  debt  <v 
liability  is  incapable  of  being  fairly  estimated,  the  court  may  make 
an  order  to  that  effect,  and  thereupon  the  debt  or  liability  shall,  for  tihe 
purposes  of  this  Act,  be  deemed  to  be  a  debt  not  provable  in  bank- 
ruptcy." 

*'  ^7.)  If ,  in  the  o]^inion  of  the  court,  the  value  of  the  debt  or  liability  is 
capaole  of  being  &urly  estimated,  the  court  may  direct  the  value  to  be 
assessed,  before  the  court  itself  without  the  intervention  of  a  jury,  and 
may  give  all  necessary  directions  for  this  purpose,  and  the  amount  of  Hie 
value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in  bank- 
ruptcy." 

"  (8.)  '  Liability '  shall  for  the  purposes  of  this  Act  include  any  com- 
pensation for  work  or  labour  done,  any  obligation  or  x>06sibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  breach  of  any  express 
or  implied  covenant,  contract,  agreement,  or  undertaking,  whether  Uie 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable  of 
occurring  before  the  discharge  of  the  debtor,  and  generally  it  shall  include 
any  express  or  implied  engagement,  agreement,  or  undertaking,  to  pay, 
or  capable  of  resulting  in  the  payment  of  money,  or  moneys  worth, 
whether  the  payment  is,  as  respects  amount,  fixed  or  unliquidated ;  as 
respects  time,  present  or  future,  certain  or  dependent  on  any  one  con- 
tingency or  on  two  or  more  contingencies;  as  to  mode  of  valuation 
oipable  of  being  ascertained  by  fixed  rules,  or  as  matter  of  opinion." 
[Bky.  Act,  1869,  s.  31.] 

By  sect.  55,  *'  (7.^  Any  person  injured  by  the  operation  of  a  disdauner 
under  this  section  snaU  be  deemed  to  be  a  creditor  of  the  buikrunt  to  the 
extent  of  the  injury,  and  may  accordingly  prove  the  same  as  a  debt  under 
the  bankruptcy."    [Bky.  Act,  1869,  s.  23.] 

By  the  Bky.  Act,  1890,  s.  10,  *'  An  order  of  discharge  shall  not  release 
the  bankrupt  from  any  liability  under  a  judgment  against  him  in  an 
action  for  seduction,  or  imder  an  affiliation  oraer,  or  under  a  judgment 
against  him  as  a  co-respondent  in  a  matrimonial  cause,  except  to  such  an 
extent  and  under  such  conditions  as  the  court  expressly  orders  in  respect 
of  such  liability." 

The  words  in  italics  in  sect.  30  (1),  afde,  p.  1141,  were  probably  inserted 
to  limit  the  application  of  the  proviso  to  me  personal  fniud  of  the  buik- 
rupt.  Under  Bky.  Act,  1869,  s.  49,  which  did  not  contain  these  words^ 
where  a  partnership  debt  was  incurred  by  the  fraud  of  A.,  his  partner  B. 
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waa  held  not  to  be  released  therefrom  by  B.'s  discharge  in  bankmptcy. 
Cooper  V.  Frichard,  11  Q.  B.  D.  351,  C.  A. 

By  sched.  11.  r.  19,  '*  When  any  rent  or  other  payment  falls  due  at 
stated  periods,  and  the  receiyin^  order  is  made  at  any  tmie  other  than  one 
of  those  {periods,  the  person  entitled  to  the  rent  or  payment  may  proye  for 
a  proportionate  part  thereof  up  to  the  date  of  the  order  as  if  the  rent  or 
payment  grew  due  from  day  to  day."    [Bky.  Act,  1869,  s.  35.] 

This  provision  enables  a  set-off  of  rent  or  o&er  periodical  payment  to 
be  successfully  pleaded  to  a  claim  in  an  action  by  a  bankrupt's  trustee. 
Stanger  y.  Miller,  L.  B.,  1  Ex.  58. 

B.  20  provides  for  proof  for  interest  when  it  would  have  been  recoverable 
by  action.    [Bky.  Act,  1869,  s.  36.] 

B.  21  provides  for  proof  of  debts  payable  after  the  act  of  bankruptcy. 

Annulling  the  adjudication^]  Sect.  35  (1.)  empowers  the  court  to  annul 
the  adjudication. 

By  y  (2.)  Where  an  adjudication  is  annulled  under  this  section  all  sales 
and  dispositions  of  property  and  payments  duly  made,  and  all  acts  thereto- 
fore done,  b^  the  official  receiver,  trustee,  or  other  person  acting  under 
their  authority,  or  by  the  court,  shall  be  valid,  but  the  propertv  of  the 
debtor  who  was  adjudged  bankrupt  shall  vest  in  such  person  as  the  court 
may  appoint,  or  in  default  of  any  such  appointment  revert  to  the  debtor 
for  all  bis  estate  or  interest  therein  on  such  terms  and  subject  to  such 
conditions,  if  any,  as  the  court  may  declare  by  order. 

*'  (3.)  Notice  of  the  order  annulling  an  adjudication  shall  be  forthwith 
gazetted  and  published  in  a  local  paper."    [Sky.  Act,  1869,  s.  81.1 

See  Diggles  v.  Austin,  cited  ante,  p.  1130 ;  Bailey  t.  Johnson,  ana  Westy. 
Baker,  ante,  p.  11 36 ;  Crew  v.  Terry,  2  0.  P.  D.  403 ;  Markwick  v.  Harding^ 
ham,  16  Ch.  D.  339,  0.  A. ;  Metcalfe  y.  Metcalfe,  43  Ch.  D.  633. 

The  rejection  by  the  trustee  of  a  liauidated  daim  is,  imder  this  section, 
a  bar  to  proceedings  to  enforce  that  claim,  after  the  bankruptcy  has  been 
annulled.    Brandon  v.  McEenry,  (1891)  1  Q.  B.  538,  0.  A. 

As  to  annulling  bankruptcy  under  sect.  23  (2),  on  approval  of  scheme 
of  arrangement,  vide  post,  p.  1146. 

See  sect.  14  as  to  annulLng  a  receiving  order. 

Effect  of  order  of  discharge.l  A  discharge  granted  by  the  joint  creditors 
of  ^rtners  on  their  joint  bankruptcy,  does  not  release  the  partners  from 
their  separate  liabilities.  Meggy  v.  Imverial  Discount  Co.,  3  Q.  B.  D.  711, 
C  A.  it  has,  however,  been  held  by  Bacon,  C.  J.,  that  a  discharge  to  a 
member  cf  a  partnership  firm  in  ms  separate  bankruptcy,  releases  bun 
from  his  joint  debts.    Ex  pte,  Hammond,  L.  B.,  16  £q.  614,  sed  qucere. 

Under  the  Bankruptcy  Acts,  prior  to  1869,  a  debt  (uscharged  by  buik- 
mptcy  was  a  good  consideration  for  a  fresh  promise  for  payment.  True^ 
man  v.  Fenion,  Cowp.  644 ;  Kirkpatrick  v.  TaUeraall,  13  M.  &  W.  766. 
Under  sect.  30  (2),  however,  of  the  present  Act,  ante,  p.  1141^  the  debt  is 
released,  and  it  therefore  no  longer  affords  any  consideration  for  a  new 
promise.  Heather  v.  Webb,  2  0.  P.  D.  1.  See  also  Marshall  v.  King,  31 
L.  T.,  N.  S.  611,  M.  T.  1874,  Q.  B.  A  promise  to  repay  the  debt  so  re- 
leased is,  however,  binding  if  founded  on  good  consideration,  e.g,,  the 
giving  of  credit.    Jakeman  v.  Cook,  4  Ex.  D.  26. 

The  Act  governs  proceedings  in  colonial  courts,  and  actions  here  on 
colonial  judgments.    Ellis  v.  M' Henry,  L.  B.,  6  0.  P.  228. 

Where  in  an  action  of  tort  a  verdict  is  obtained  before  the  commence- 
ment of  the  bankruptcy,  the  amount  is  not  provable  unless  judgment  is 
also  signed  before  the  date  of  the  receiving  onier.  Ex  pte.  Brooke,  3  Ch.  D. 
494,  C.  A.    It  is  otherwise  in  an  action  of  contract,  for  even  although  the 
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costs  are  not  taxed  or  judgment  si^ed  till  afterwards,  the  whole  claim  k 
provable.  See  Ex  pie.  Peacock,  L.  K.,  8  Ch.  682.  As  to  costs  of  pending 
action,  see  Vint  y.  ffudipith,  30  Ch.  D.  24,  C.  A.  An  annuity  granted 
subject  to  defeasance,  is  now  provable.  Expte.  Naden,  L.  B.,  9  On.  670 ; 
ExpU.  Blakemore,  6  Oh.  D.  372.  C.  A.;  ExpU,  Neal,  14  Ch.  D.  679,  C.  A. 
So  IS  an  annuitr  payable  after  the  death  of  the  bankrupt.  BameU  v. 
King  (1891),  1  dn.  4,  C.  A.  But  it  is  otherwise  in  the  case  of  fatore 
weekly  or  monthly  payments  of  alimony  ordered  hj  the  Divorce  Court 
under  29  &  30  Yict.  c.  32.    LinUm  v.  Linton,  15  Q.  B.  D.  239,  C.  A. 

The  claim  for  an  account,  in  an  action  for  infringing  a  patent,  is  not  a 
demand  in  the  nature  of  unliquidated  damages.  WaUon  y.  HoUiday^  20 
Ch.  D.  780.  Nor  is  a  claim  for  money  received  by  a  promoter,  or  other 
agent  in  fraud  of  his  principal  {vide  ante,  p.  577) ;  Emma  Silver  Mining 
Co.  V.  Orant,  17  Ch.  D.  122 ;  but  it  is  a  liability  incurred  by  a  fraud  or 
tU  sem  hU)  a  fraudulent  breach  of  trust  within  sect.  30  (1 ).  S.  C.  Damages 
:or  breacnee  arising  after  buikruptcy,  under  a  contract  made  before  bank- 
ruptcy, to  indemnuy  against  repairing  covenants  in  a  lease,  are  provable, 
unless  the  court  has  made  an  order,  under  sect.  37  (6).  ante,  p.  1142,  tiiat 
the  value  of  the  liability  is  incapable  of  bein^  fairly  estimated.  Morgan  t. 
Hardy,  18  Q.  B.  D.  646,  C.  A. ;  afi&rmed  m  D.  P.,  sub  nom.  Hardy  v. 
Fothergilly  13  Ap.  Ca.  351.  And  it  seems  that  every  claim  for  damages 
arising  by  reason  of  a  contract,  promise,  or  breach  of  trust  is  provable, 
unless  such  order  has  been  made.  S.  C.  B.  having  a  power  of  appoint- 
ing a  fund  by  will,  so  appointed  it  to  a  mortgagee,  A. ;  and  covenanted 
not  to  revoke  the  will ;  B.  became  bankrupt,  and  after  her  discharge  re- 
voked the  will,  and  appointed  the  fund  to  C. :  it  was  held  that  the  con- 
tingent liability  under  the  covenant  was  not  provable  in  bankruptcy,  nor 
was  the  covenant  released  thereby.  Robinson  v.  Ommanney,  23  ClL  D. 
285,  C.  A. 

As  to  the  effect  of  bankruptcy  on  a  licence  to  seize  or  on  an  assignment 
of  after-acquired  property,  as  security  for  a  debt,  vide  ante,  p.  1089. 

Notice  of  an  act  of  bankruptcy,  in  sect.  37  (2),  aide,  p.  1142,  means,  of 
an  act  of  bankruptcy  on  which  the  particular  adjudication  might  have 
been  made,  in  point  of  time ;  so  explained  in  Hood  v.  Newby,  21  Ch.  D. 
605,  C.  A. ;  Ex  pte.  Crosbie,  7  Ch.  D.  123,  C.  A. 

By  sects.  43,  44,  54,  168  (ante,  pp.  1084, 1085,  1081),  all  the  property  of 
the  Dankrupt  vests  in  his  trustee,  and  such  property  includes  lana  burdened 
with  onerous  covenants,  unmarketable  shares  in  companies,  &c. ;  by 
sect.  55  {ante,  pp.  1136,  1137),  the  trustee  may  Hi'«M>lftiTn  such  property, 
but  as  in  no  case  any  interest  therein  will  remain  in  the  bankrupt,  qne»- 
tions  will  no  longer  anse  as  to  the  effect  of  bankruptcy  on  the  bankrupt's 
liability  on  covenants  in  leases,  on  shares,  &g.     Viae  ante,  pp.  1136  etf  weg. 

Order  for  administration  of  debtor* s  estate.^  By  sect.  122,  **{!-)  Where 
a  judgment  has  been  obtained  in  a  county  court  and  the  debtor  is  unable 
to  pay  the  amount  forthwith,  and  alleges  that  his  whole  indebtedness 
amounts  to  a  sum  not  exceeding  50/.,  inclusive  of  the  debt  for  which  the 
judgment  is  obtained,  the  coim^  coiirt  may  make  an  order  providing  for 
the  administration  of  his  estate." 

*<  (5.)  When  the  order  is  made  no  creditor  shall  have  any  remedy 
against  the  person  or  property  of  the  debtor  in  respect  of  any  debt  which 
the  debtor  has  notified  to  a  county  court,  except  with  the  leave  of  thai 
county  court,  and  on  such  terms  as  that  court  may  impoee." 

*'  (7.)  The  order  shall  be  carried  into  effect  in  such  manner  as  may  be 
prescribed  by  general  rules." 

General  rules  dated  1st  December,  1883,  were  made  under  this 
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ACTIONS  AGAINST  DEBTOBS  WHO  HAVE  MADE  A  COM- 
POSITION, OB  SCHEME  OF  ABBANGEMENT,  AND  BY 
OB  AGAINST  THEIB  TBUSTEES. 

After  a  receiving  order  has  been  made  under  sect.  5,  ante,  p.  1103 ;  vide 
ante,  p.  1080 ;  theBky.  Act,  1890,  s.  3  (replacing  the  Bky.  Act,  1883,  s.  18), 
enacts  that  **{l.)  Where  a  debtor  intends  to  imike  a  proposal  for  a  com- 
position in  satisfaction  of  his  debts,  or  a  proposal  for  a  scneme  of  arrange- 
ment of  his  affairs,  he  shall"  ....**  lodge  vith  the  official  receiver  a 
proposal  in  writing,  signed  by  him,  embodying  the  terms  of  the  composi- 
tion or  scheme  which  he  is  desirous  of  submittmg  for  the  consideration  of 
his  creditors,  and  setting  out  particulars  of  any  sureties  or  securities  pro- 
posed. 

'*  (2.)  In  such  case  the  official  receiver  shall  hold  a  meeting  of  credi- 
tors ....  *'andif  at  that  meeting  a  majority  in  number  and  three 
fourths  in  value  of  all  the  creditors  'wno  have  proved  resolve  to  accept  the 
proposal,  the  same  shall  be  deemed  to  be  duly  accepted  by  the  creditors, 
and  when  approved  bv  the  court  shall  be  binding  on  all  the  creditors." 

Sub-sects.  3 — 10  relate  to  the  assent  of  the  creditors  and  approval  by 
the  court. 

**  (11.)  If  the  court  approves  the  composition  or  scheme,  the  approval 
may  be  testified  by  the  seal  of  the  court  oedn^  attached  to  the  instrument 
containing  the  terms  of  the  composition  or  sdieme,  or  by  the  terms  being 
embodied  in  an  order  of  the  court."    [Bky.  Act,  1883,  s.  18  (7).] 

*'  (12.^  A  composition  or  scheme  accepted  and  approved  in  pursuance  of 
this  section  ^all  be  binding  on  all  the  creditors  so  far  as  relates  to  any 
debts  due  to  them  from  the  debtor,  and  provable  in  bankruptcy,  hut  shall 
not  release  the  debtor  from  any  liability  under  a  judgment  againd  him  in  an 
action  for  seductiouy  or  under  an  affiliation  order,  or  under  a  judgment 
against  him  as  a  co-respondent  in  a  matrimonial  cause,  except  to  such  an 
extent  and  under  such  amditions  as  the  court  expressly  orders  in  respect  of 
such  liability:'    [Bky.  Act,  1883,  s.  18  (8).] 

**  (13.)  A  certificate  of  the  official  receiver  that  a  composition  or  scheme 
has  been  duly  accepted  and  approved  shall,  in  the  absence  of  fraud,  be 
conclusive  as  to  its  validity."    [Bky.  Act,  1883,  s.  18  (9).] 

**  (14.)  The  provisions  of  a  composition  or  scheme  imder  this  section 
mav  be  enforced  by  the  court  on  application  by  any  person  interested, 
and  any  disobedience  of  an  order  of  the  court  made  on  the  application 
shall  be  deemed  a  contempt  of  court"    [Bky.  Act,  1883,  s.  18  (10).] 

"(15.)  If  default  is  made  in  payment  of  any  instalment  due  m  pur- 
suance of  the  composition  or  scheme,  or  if  it  appears  to  the  court,  on 
satisfactory  evidence,  that  the  composition  or  scheme  cannot,  in  conse- 
quence of  legal  difficulties,  or  for  any  sufficient  cause,  proceed  without 
injustice  or  undue  delay  to  the  creditors  or  to  the  debtor,  or  that  the 
approval  of  the  court  was  obtained  by  fraud,  the  court  may,  if  it  thinks 
fit,  on  application  by  the  official  receiver  or  the  trustee,  or  by  any  credi- 
tor, adjudge  the  debtor  bankrupt,  and  annul  the  composition  or  scheme, 
but  without  prejudice  to  the  validity  of  any  sale,  disposition,  or  payment 
duly  made,  or  thing  duly  done  under  or  in  pursuance  of  the  composition 
or  scheme.  Where  a  debtor  is  adjudged  bankrupt  under  this  sub-section 
any  debt  provable  in  other  respects,  which  has  been  contracted  before  the 
date  of  the  adjudication,  shall  be  provable  in  the  bankruptcy."  [Bky. 
Act,  1883,  8.  18  ai).] 

**  (16.)  If,  unaer  or  in  pursuance  of  a  composition  or  scheme,  a  trustee 
is  appointed  to  administer  the  debtor's  property  or  manage  his  business. 
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Part  y.  of  "  the  Bky.  Act,  1883  (sects.  72—91),  *'  shall  apply  to  the  trostee 
as  if  he  were  a  trustee  in  a  hankniptcy,  and  as  if  the  terms  *  hankmptcy,' 
*  bankrupt,'  and  '  order  of  adjudication '  included  respectiyely  a  composi- 
tion or  scheme  of  arrangement,  a  compounding  or  arranging  debtor,  and 
order  approving  the  composition  or  scheme."    [Bky.  Act,  1883,  s.  18  (12).] 

"  {11.)  Part  m.  of  "  the  Bky.  Act,  1883  fsects.  37—65)  «*  shall,  so  &r 
as  the  nature  of  the  case  and  tiie  terms  oi  the  composLtion  or  scheme 
admit,  apply  thereto,  the  same  interpretation  being  giyen  to  the  words 
'  trustee,  '  bankruptcy,'  *  bankrupt '  and  '  order  of  ^judication '  as  in  the 
last  preceding  sub-section."    HBky.  Act,  1883,  s.  18(13).] 

'*  (18.)  No  composition  or  scheme  shall  be  approved  hy  the  court  which 
does  not  provide  i6r  the  payment  in  priority  to  other  debts  of  all  debts 
directed  to  be  so  paid  in  the  distribution  of  the  property  of  a  bankrupi." 
[Bky.  Act,  1883,  s.  18  (14).] 

**  (19.)  The  acceptance  by  a  creditor  of  a  composition  or  scheme  shall 
not  release  any  person  who  under  this  Act  would  not  be  released  by  an 
order  of  discharge  if  the  debtor  had  been  adjudged  bankrupts"  [Bky. 
Act,  1883,  s.  18  (15).] 

By  Bky.  Act,  1883,  s.  19,  '*  Notwithstanding  the  acceptance  and  ap- 
proval of  a  composition  or  scheme,  such  composition  or  scheme  shall  not 
be  binding  on  any  creditor,  so  i^  as  regards  a  debt  or  liability  from 
which,  under  the  provisions  of  this  Act,  the  debtor  would  not  be  dis- 
charged by  an  order  of  discharge  in  bankruptcy,  unless  the  creditor 
assents  to  the  composition  or  scheme." 

The  Act  also  contains  the  following  provision  for  converting  a  bank- 
ruptcy into  an  arrangement  with  or  without  a  composition. 

By  sect.  23,  |'  (10  Where  a  debtor  is  adjudged  oankrupt  the  creditoirB 
"  ink  fit,  at 


may,  if  they  think  nt,  at  any  time  after  the  adjudication,  by  special 
lution,  resolve  to  entertain  a  proposal  for  a  composition  in  satisfactdoa  of 
the  debts  due  to  them  imder  tne  oankruptcy,  or  for  a  scheme  of  arrange- 
ment of  the  bankrupt's  affairs ;  and  thereupon  the  same  proceedings  shall 
be  taken  and  the  same  consequences  shall  ensue  as  in  the  case  of  a  com- 
position or  scheme  accepted  before  adjudication." 

''  (2.)  If  the  court  approves  the  composition  or  scheme  it  may  make  an 
order  annulling  the  bankruptcy  and  vesting  the  property  of  the  bankrupt 
in  him,  or  in  such  other  person  as  the  court  may  appoint,  on  such  terms, 
and  subject  to  such  conditions,  if  any,  as  the  court  may  declare."  [Bky. 
Act,  1869,  s.  28.] 

"  (3.)  If  default  is  made  in  payment  of  any  instalment  due  in  puzsa- 
anoe  of  the  composition  or  scheme,  or  if  it  appears  to  the  court  that  the 
composition  or  scheme  cannot  proceed  without  injustice  or  undue  delay, 
or  that  the  approval  of  the  court  was  obtained  by  fraud,  the  court  may, 
if  it  thinks  nt,  on  application  by  any  person  interested,  adjui^e  tbe 
debtor  bankrupt,  and  annul  the  composition  or  scheme,  but  withoat 
prejudice  to  the  validity  of  any  sale,  disposition,  or  payment  duly  made, 
or  uiing  duly  done,  under  or  in  pursuance  of  the  composition  or  scheme. 
Where  a  debtor  is  adjudged  bankrupt  under  this  sub-section,  all  debts, 
provable  in  other  respects,  which  have  been  contracted  before  the  date  of 
such  adjudication  shall  be  provable  in  the  bankruptcy." 

By  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  15, /'where  a 
debtor  makes  any  amm&ement  or  composition  with  his  creditors  under 
the  provisions  of  the  Bankruptc]^  Act,  1869,  he  shall  remain  liable  for  iho 
impaid  balance  of  any  debt  wmch  he  incurred  or  increased,  or  whereof 
before  the  date  of  the  arrangement  or  composition  he  obtained  forbear- 
ance, by  any  fraud,  provided  the  defrauded  creditor  has  not  assented  to 
the  arrangement  or  composition  otherwise  than  by  proving  his  debt  and 
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acoepting  diyidends."  See  Ex  pte,  Halford,  L.  B.,  19  Eq.  436;  Fashler 
V.  Vincent,  8  Ch.  D.  826,  C.  A. ;  Exjpte.  Hemming,  13  Ch.  I).  163,  0.  A. ; 
and  Munne  y.  Bum,  35  Ch.  D.  266,  C.  A. 

ThiB  provision  applies  to  the  Bky.  Act,  1883,  for  by  sect.  149,  *'  (2.) 
Where  by  any  Act  or  instrument  reference  is  made  to  the  Bankruptcy 
Act,  1869,  the  Act  or  instrument  shall  be  construed  and  haye  effect  as  if 
reference  were  made  therein  to  the  corresponding  provisions  of  this  Act." 
See  Ex  Die.  Ootdd,  13  Q.  B.  D.  454. 

It  will  be  seen  that  Bky.  Act,  1890,  s.  3  (13),  afite,  p.  1145,  makes 
spedal  provision  as  to  evidence  of  proceedings  under  a  scheme  of  arrange- 
ment or  composition.  The  sections  of  the  Bky.  Act,  1883,  which  relate 
to  evidence  generally,  wiQ  be  foimd  collected  ante,  pp.  1121  et  teq. 

The  resolutions  for  arrangement  or  composition  are  now  always  pre- 
ceded by  a  bankruptcy  petition,  on  which  a  receiving  order  (under  sect.  5, 
ante,  p.  1103^  is  made,  founded  on  an  act  of  bankruptcy,  and  if  a  trustee 
be  appointea  under  the  arrangement  resolution,  his  title  relates  back, 
under  Bky.  Act,  1890,  s.  3  (17 J,  to  that  act  of  bankruptcy.  See  Expte. 
Duignan,  L.  B.,  6  Ch.  605.  His  title  will  also  relate  oack  to  any  act  of 
bankruptcy  committed  within  three  months  ^rior  to  the  filing  of  the 
bankruptcy  petition,  iu  the  same  way  as  the  title  of  a  trustee  m  bank- 
ruptcy would  relate  back.  Ex  pte.  Eyles,  L.  B.,  16  Eq.  99;  Expte  Schulte, 
L.  B.,  9  Ch.  409.  Hence,  even  apait  from  sect.  45  (1),  ante,  p.  1127,  the 
title  of  the  trustee  is  good  as  against  an  execution  cremtor  who  seized  the 
debtor's  goods  with  notice  of  the  fOing  of  the  petition  by  the  debtor.  Ex 
pte,  Duignan,  supra.  So,  where  the  goods  of  a  debtor  are  sold  under  an 
execution,  issued  under  a  judgment  for  more  than  20/.,  if  the  sheriff  has 
within  14  days  notice  of  a  bankruptcy  petition  being  presented,  and  a  scheme 
of  arrangement  is  approved  appointing  a  trustee,  the  sheriff  must,  under 
Bky.  Act,  1890,  s.  11  (2)  {ante,  p.  1128),  pay  over  the  proceeds  of  the  exe- 
cution to  the  trustee.  See  Expte.  Key,  L.  B. ,  10  £q.  432,  and  Ex  pte,  Bayner, 
L.  B.  7  Ch.  325.    As  to  when  the  judgment  exceeds  20Z. ,  vide  ante,  p.  1130. 

Although  a  receiving  order  has  been  made  against  a  debtor,  his  pro- 
perty remains  in  him,  until  a  trustee  is  appointed,  or  he  is  adjudicated 
a  bankrupt.  Ex  pte.  Foetmaster  General,  10  Ch.  D.  595,  C.  A. ;  Ex  pte, 
McLaren,  16  Ch.  D.  534,  C.  A.  And  by  Bky.  B.  1886,  r.  208  (r.  20, 
Nov.  1890),  when  a  composition  or  scheme  is  approved  of,  the  official 
receiver  is  to  put  the  debtor,  or  the  trustee,  or  other  person  to  whom  the 
debtor's  property  is  to  be  assigned,  into  possession  of  the  debtor's  pro- 
perty, and  uie  court  ia  to  discnarge  the  receiving  order.  The  trustee, 
however,  takes  only  that  property  to  which  uie  debtor  is  entitled 
at  the  date  of  the  approval  of  the  scheme  by  the  court,  such  ap- 
proval being  equivalent  to  an  order  of  discharge.  England  v.  PrO" 
vincial  AsseU  Co.,  (1891)  1  Ch.  695.  Under  the  Bky.  Act,  1869, 
s.  125,  property  acquired  by  the  debtor  during  the  liquidation  proceed- 
mgs,  untQ  ne  had  obtained  nis  discharge,  vested  in  the  trustee.  Ex  pte, 
Trainwright,  19  Ch.  D.  140,  C.  A.  Until  the  composition  has  been 
set  aside  and  the  debtor  adjudicated  a  bankrupt  imder  sub-sect.  15  (as 
to  which  videjpoet,  p.  1148),  the  debtor  has  full  power  to  deal  with  and 
dispose  of  his  property.  In  re  Kearley  A  Clayton^a  contract,  7  Ch.  D. 
615 ;  ExpU.  Mcbermott,  21  Q.  B.  D.  580,  C.  A.  By  Bky.  B.  1886,  r.  212 
(r.  ii,  Dec  1890),  '*  Where  a  composition  or  scheme  is  annulled  the  pro- 
perty of  the  debtor  shall,  unless  the  court  otherwise  directs,  forthwith 
vest  in  the  official  receiver  to  whom  the  estate  was  originally  assigned 
without  any  special  order  being  made  or  necessary."  The  debtor  cannot 
before  the  completion  of  the  composition  make  a  valid  agreement  with 
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one  of  the  oreditoTS,  who  is  bound  by  the  resolutionB,  to  pay  his  debt  in 
full,  even  on  the  terms  of  giving  him  fresh  credit.  Ex  pte,  Barrow,  18 
Ch.  D.  464,  C.  A. 

Under  Bkv.  Act,  1890,  s.  3  (12),  ante,  p.  1145,  a  scheme  or  composi- 
tion binds  all  creditors  in  respect  of  debts  provable  in  bankruptcy  {vide 
Bky.  Act,  1883,  s.  37,  anU,  p.  1142);  but  by  Id.  and  Bky.  Act,  1883, 
8.  19,  ante,  p.  1146,  the  debtor  is  not  discharged  from  any  debt  from 
which  he  would  not  be  discharged  by  an  order  of  discharge  in  bankruptcy 
{vide  8.  30  (1),  ante,  p.  1141),  imless  the  creditor  assents  to  the  scheme  or 
composition;  and  Bky.  Act,  1890,  s.  10,  ante,  p.  1142,  and  s.  3  (12\  pro- 
vides that  the  debtor  shall  not  be  released  from  certain  liabilities  uierdn 
specified,  without  the  order  of  the  court.  See  also  the  Debtors  Act,  1869, 
s.  15,  ante,  p.  1146.  The  term  "debts  provable"  in  sect.  3  (12),  includes 
any  liability  which  would  be  released  by  an  order  of  discharge  iu  bank- 
ruptcy.    Flint  V.  Barnard,  22  Q.  B.  D.  90,  C.  A. 

Neither  want  of  notice  of  the  liquidation  proceedings,  nor  the  non- 
insertion  of  the  creditor's  name  in  the  list  of  creditors,  affords  any  answer 
to  a  defence  of  a  discharge  given  to  the  debtor.  Heather  v.  Webb,  2  C.  P. 
D.  1 ;  Ulmelie  v.  Corrie,  4  Q.  B.  D.  295,  C.  A.  But,  a  reply  that  the 
registration  of  the  resolution  for  liquidation  was  procured  by  fraud  is 
good.  Eyre  v.  Srnith,  2  C.  P.  D.  435,  C.  A.  This  case  was  not  cited  in 
nadeworth  v.  Pickles,  5  Q.  B.  D.  470,  where  it  was  held  that  the  fraudu- 
lent omission  of  the  plaintiff's  debt  from  the  defendant's  statement  of 
debts,  did  not  prevent  the  discharge  from  barring  the  plaintiff's  daim. 

A  resolution  for  a  composition  duly  passed  imder  BKy.  Act,  1890,  s.  3. 
is,  under  sub-sect.  12,  a  bar  to  an  action  by  any  creditor  whose  debt  ia 

f provable  in  bankruptcy,  and  would  be  released  by  an  order  of  discharge 
vide  eupra),  so  long  as  there  has  been  no  de&rult  on  the  part  of  the  debtw 
to  perform  his  part  of  the  agreement ;  Slater  v.  Jones,  and  Copes  v.  Ball, 
L.  B.,  8  Ex.  186;  but  upon  such  default,  e.a,,  on  his  failing  to  pay 
an  instalment,  where  the  composition  is  payable  by  instalments, — ^tlie 
creditor  may  sue  for  the  balance  of  the  whole  debt  remaining  due, 
whether  he  had  assented  to  the  resolution  or  not.  Edwards  v.  Cooinbe, 
L.  B.,  7  C.  P.  519;  In  re  Hatton,  L.  B.,  7  Ch.  723;  Goldney  y.  Lord- 
ing,  L.  B.,  8  Q.  B.  182.  The  giving  of  promissory  notes,  which  are 
afterwards  dishonoured  for  the  amount  of  the  instalment,  does  not  alter 
this  right.  Edwards  v.  Hancher,  1  C.  P.  D.  111.  Where  the  resolution 
of  the  creditors  appoints  a  trustee  to  whom  the  composition  is  to  be 
paid  for  themselves,  payment  by  the  debtor  to  such  trustee  is  sufficient. 
Campbell  v.  Im  Thum,  Id,  267.  The  release  of  a  debtor  by  an  arrange- 
ment or  composition  under  this  section,  by  reason  of  sub-sect.  19,  ante, 
p.  1146,  and  sect.  30  (4\  ante,  p.  1141,  does  not  release  a  oo-surety  or 
other  person  jointly  liable  with  him,  whether  the  creditor  assent  to  the 
resolution  or  not.  See  Expte,  Jacobs,  L.  B.,  10  Ch.  211 ;  Ellis  v.  WHmct, 
L.  B.,  10  Ex.  10;  and  see  Megrath  y.  Orag,  L.  B.,  9  C.  P.  216.  So  in 
the  case  of  a  joint  and  several  liability,  a  composition  accepted  by  the 
joint  creditors  does  not  affect  the  several  liability.  Simpson  v.  Henning, 
L.  B.,  10  Q.  B.  406,  Ex.  Ch.  See  also  caaes  dted  ante^  pp.  669,  670. 
See  generally,  on  the  scope  and  effect  of  arrangement  schemes,  the  judg- 
ments in  Megrath  v.  Oray,  supra. 

Sub-sect.  15  enables  the  court  to  adjudicate  the  debtor  a  bankrupt 
irrespective  of  any  act  of  bankruptcy.  Ex  pte.  Charlton,  6  Ch.  D.  45, 
C.  A.  There  is  not  iu  such  case  any  relation  back  of  the  title  of  the 
trustee.  Expte.  McDermoU,  21  Q.  B.  D.  580,  C.  A.  This  adjudication 
may  be  made  although  the  creditors  have  not  passed  any  resolatioos. 
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Ex  pie.  Walker f  22  Oh.  D.  813,  0.  A.  It  discharges  the  liability  of  a  surety 
who  has  given  secmity  for  the  payment  of  a  composition,  and  avoids  the 
security.     Walton  v.  Cook,  40  Ch.  D.  325. 

Where  the  bankruptcy  has  been  annulled  under  sect.  23  ^2),  ante, 
p.  1 146,  and  a  scheme  of  arrangement  approved  by  tiiie  court,  the  oankrupt 
IS  discharged  from  his  debts  provable  under  the  bankruptcy.  Qilhey  v. 
Jefferiee,  11  Q.  B.  D.  559,  C.  A.  See  further  on  this  section,  Crew  v. 
Terry,  2  C.  P.  D.  403 ;  Ex  pte.  Allard,  16  Ch.  D.  605,  C.  A. 

By  Bky.  Bules,  1886,  r.  211  (r.  33,  Dec.  1890),  ''Where  a  composition 
or  scheme  has  been  approved,  and  default  is  made  in  any  payment  there- 
under, either  by  the  debtor  or  the  trustee  (if  any),  no  action  to  enforce 
such  payment  shall  lie,  but  the  remedy  of  any  person  aggrieved  shall  be 
by  application  to  the  court."  This  rule  seems  to  apply  imether  the  com- 
position be  entered  into  under  sect.  23  or  the  Bky.  Act,  1890,  s.  3.  Ex 
pie,  Ood/rev,  18  Q.  B.  D.  670,  C.  A. 

The  Deeds  of  Arrangement  Act,  1887  (50  &  51  Yict.  c.  57),  nrovides  for 
the  registration  of  such  deeds  as  are  not  made  under  the  oankruptoy 
laws. 

By  sect.  4(1).  The  Act  applies  to  every  deed  of  arrangement,  as  defined 
in  this  section,  made  after  September  16m,  1887. 

(2.)  "A  deed  of  arrangement  to  which  this  Act  applies  shall  include 
any  of  the  following  instruments,  whether  under  seal  or  not,  made  by, 
for,  or  in  respect  of  the  affairs  of  a  debtor  for  the  benefit  of  his  creditors 
generally  (otnerwise  than  in  pursuance  of  the  law  for  the  time  being  in 
force  relating  to  bankruptcy),  that  is  to  say:— (a)  an  assignment  of 
property ;  (h)  a  deed  of  or  agreement  for  a  composition ;  And  in  cases 
where  creditors  of  a  debtor  obtain  any  control  over  his  proper^ 
or  business:  (c)  a  deed  of  inspectorship  entered  into  for  the  purpose 
of  carrying  on  or  winding  up  a  busmess;  (d)  a  letter  of  licence 
authorising  the  debtor  or  any  other  person  to  manage,  carry  on,  reidise, 
or  dispose  of  a  business,  with  a  view  to  the  payment  ox  debts;  and 
(e)  any  agreement  or  instrument  entered  into  for  the  purpose  of  carrying 
on  or  winding  up  the  debtor's  business,  or  authorising  the  debtor  or  any 
other  person  to  manage,  carry  on,  realise,  or  dispose  of  the  debtor^s 
business,  with  a  view  to  the  payment  of  his  debts." 

By  sect.  5.  "  From  and  after  the  commencement  of  this  Act  a  deed  of 
arrangement  to  which  this  Act  applies  shall  be  void  unless  the  same  shall 
have  been  registered  under  this  Act  within  seven  clear  days  after  the  first 
execution  thereof  by  the  debtor  or  any  creditor,  or  if  it  is  executed  in  any 
place  out  of  England  or  Iroland  rospectively,  then  within  seven  clear  days 
after  the  time  at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in 
England  or  Iroland  respectively,  if  posted  within  one  week  after  the 
execution  thereof,  and  unless  the  same  shall  bear  such  ordinary  and 
ad  valorem  stamp  as  is  under  this  Act  provided." 

By  sect.  6.  ' '  l^e  rogistration  of  a  deed  of  arrangement  under  this  Act  shall 
be  effected  in  the  following  maimer : — (1.)  A  true  copy  of  the  deed,  and  of 
every  sdiedule  or  inventory  theroto  annexed,  or  theroin  referred  to,  shall 
be  presented  to  and  filed  with  the  ro^istrar  within  seven  dear  days  after 
the  execution  of  &e  said  deed  (in  like  manner  as  a  bill  of  sale  given  by 
way  of  security  for  the  payment  of  money  is  now  roquired  to  1^  filed), 
vide  poet,  p.  1253,  "  together  with  an  affidavit  verifying  the  time  of  execu- 
tion, and  contaimng  a  description  of  the  residence  and  occupation  of  the 
debtor,  and  of  the  ^ace  or  pleuses  whero  his  business  is  carried  on,  and  an 
affidavit  by  the  debtor  stating  the  total  estimated  amount  of  property  and 
liabilities  mcluded  under  the  deed,  the  total  amount  of  the  composition  (if 
any)  payable  therounder,  and  the  names  and  addrosses  of  his  creditors ; 
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(2.)  No  deed  shall  be  registered  under  this  Act  imleflB  ike  oiiginal  of  sadi 
deed,  duly  stamped  with  the  proper  iulaiid  reyeuue  duty,  and  in  addition 
to  such  duty  a  stamp  denotmg  a  duty  computed  at  the  rate  of  Is.  for 
every  1002.  or  fraction  of  100/.  (3  the  sworn  yaiue  of  the  property  passing, 
or  (where  no  property  passes  under  the  deed)  the  amount  of  composition 
pa^ble  under  the  deed,  is  produced  to  the  registrar  at  the  time  of  andi 
reflostration." 

By  sect.  7,  the  registrar  shall  keep  a  register  wherein  shall  be  entered 
an  abstract  of  the  contents  of  eyery  deed  oc  arrangement  registered  under 
this  Act,  containing  certain  particulars. 

By  sect.  8  (1.^  The  registrar  of  bills  of  sale  shall  be  the  registrar  for 
the  purposes  oi  this  Act;  and  (2.)  the  Bills  of  Sale  Department  of  the 
'Oentr^  Office  of  the  Supreme  Court  of  Judicature  shallbe  the  office  for 
the  registration  of  deeds  of  arrangement. 

By  sect  9,  i^e  court  or  a  judge  naye  power  imder  certain  circumfftanoeB 
to  extend  the  time  for  reg;istration,  or  order  an  omission  or  mis-sAate- 
ment  to  be  supplied  or  rectified  by  the  insertion  in  the  register  of  the  true 
name,  residence,  or  description. 

Bjseot.  10.  ''When  the  time  for  registering  a  deed  of  arrangement 
expires  on  a  Sunday,  or  other  day  on  which  the  registration  office  is  closed, 
the  registration  shall  be  yalid  if  made  on  the  next  following  day  on  whidi 
the  office  is  open." 

Sect.  11  proyides  that  an  office  copjof,  or  extract  from,  any  deed  regis- 
tered under  this  Act  may  be  obtamed,  and  enacts  that  '*any  copy  or 
extract  purporting  to  be  an  office  copy  or  extract  shall,  in  aU  courts  and 
before  all  arbitrators  or  other  persons,  oe  admitted  as  primS  facie  evidenoe 
thereof,  and  of  the  fact  and  date  of  registration  as  shown  thereon." 

By  sect.  17.  '*  Nothing  contained  m  this  Act  shall  be  construed  to 
repeal  or  shall  affect  any  proyision  of  the  law  for  the  time  being  in  force 
in  relation  to  bankruptcy,  or  shall  giye  yalidity  to  any  deed  or  instrument 
which  by  law  is  an  act  of  bankruptcy,  or  yoid  or  yoi&ble." 

By  sect.  18. — *'  (1.)  Bulee  for  carrying  this  Act  into  effect  may  be  made, 
reyoked,  and  altered  from  time  to  time  by  the  like  persons  and  in  the 
like  manner  in  which  rules  may  be  made  under  and  mr  the  puiposes  of 
the  Supreme  Court  of  Judicature  Acts,  1873  to  1884." 

By  sect.  19.  ''In  this  Act,  unless  the  context  otherwise  requires, — 
<  court  or  a  judge '  means  the  High  Court  of  Justice  and  any  judge 
thereof ;  '  creditors  generally '  includes  all  creditors  who  may  assent  or 
take  the  benefit  of  a  deed  of  arrangement ;  |  person '  includes  a  body  of 
persons  corporate  or  unincorporate ;  'prescribed'  means  prescribed  by 
rules  to  be  made  under  this  Act ;  '  property '  has  the  same  meaning  as 
the  same  expression  has  in  the  Bankruptcy  Act,  1883 ;  *  rules '  includes 
forms." 

By  a  deed  of  arrangement  a  debtor  assdgned  all  his  property  to  tnisteee 
for  nis  creditors'  benefit,  all  the  acceding  creditors  oemg  made  parties 
thereto;  it  was  executed  by  the  debtor,  the  trustee,  and  one  creditor,  and 
registered  imder  this  Act,  a  copy  of  the  deed  in  its  then  state  being  filed ; 
afterwards  six  other  creditors  executed  the  deed.  It  was  held  that  such 
execution  did  not  alter  the  deed  so  as  to  affect  it,  or  ayoid  the  registra- 
tion, and  that  sect.  6  (1)  was  satisfied  as  a  true  copy  of  the  deed  at  the 
time  of  its  registration  had  been  filed.  Ex  pU,  mune,  22  Q.  B.  D.  685, 
O.A. 
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ACTIONS  BY  AND  AGAINST  OAEEIEES. 
See  anUy  pp.  600  et  »eq. 


ACTIONS  BY  AND  AGAINST  COMPANIES,  &a. 

UndeT  fhis  head  wiU  be  found  the  decisions  and  statutory  provisions  so 
far  as  may  be  useful  for  the  purposes  of  this  work,  relating  to— 1.  Corpo- 
rations in  general ;  2.  Companies  registered  under  the  Companies  Acts, 
1862,  1867 ;  3.  Comjpanies  registered  under  the  Joint  Stock  Companies 
Act,  1844  (7  &  8  "Vict.  c.  110);  4.  Companies  incorporated  by  statute 
within  the  Companies  Clauses  Consolidation  Act,  1845  ;  5.  Banking  com- 
panies registered  under  7  Geo.  4,  c.  46,  and  other  companies  entitled  to  sue 
and  be  si^  in  the  name  of  their  public  officer,  &c. ;  6.  Companies  con- 
stituted by  charter  or  letters  patent,  under  the  stat.  7  Will.  4  &  1  Yict. 
c78. 

Companies  formed  in  either  of  the  above  ways  axe  usually  called  public 
oompanieB ;  but  whether  the  term  '^  public  "  may  not  extend  to  unmcor- 
porated  oomj>anies,  of  which  the  shares  are  transferable  generally  to  any 
one  at  will,  is  open  to  question ;  see  Macintyre  y.  Conndl,  1  Sim.  N.  S. 
225 ;  20  L.  J.,  Ch.  286 ;  NicholU  y.  Boeewame,  6  C.  B.,  N.  S.  480 ;  28 
L.  J.,  C.  P.  273.  The  company  mentioned  in  the  last  case  was  a  '*  cost- 
book"  company,  of  the  kind  called  in  Sihley  y.  Miniorif  27  L.  J.,  Ch.  53, 
a  "monster  partnership,"  the  natore  of  wmch  and  the  powers  and  lia- 
bilities of  the  members  of  which  have  been  discussed  in  IHckinwmY, 
Valpy,  10  B.  &  C.  128 ;  Tredwm  y.  B(mme,  6  M.  &  W.  461 ;  Hawtayne  y. 
Bcume,  1  K.&W,  595 ;  Hawken  y.  Bourne,  8  M.  &  W.  703 ;  Bicketts  y. 
BmneU,  4  C.  B.  686;  WaUon  y.  Spratley,  10  Exch.  222 ;  24  L.  J.,  Ex. 
53 ;  Clarke  y.  Hart,  6  H.  L.  C.  633 ;  27  L.  J.,  Ch.  615 ;  Hyharty.  Parker, 
4  C.  B.,  N.  S.  209 ;  27  L.  J.,  C.  P.  120 ;  In  re  Frank  MiUa  Mining  Co., 
23  Ch.  D.  52,  C.  A. ;  and  in  other  cases  cited  in  Collier  on  Mines,  Ch.  3, 
sects.  5  and  6.  In  i2e  Bodmin  United  Mines  Co,,  23  Beay.  370 ;  26  L.  J., 
Ch.  570,  Bomill^,  M.  B.,  held  that  whether  a  mine  was  constituted  on  ^e 
oost-book  piinaple,  and  ^hat  was  the  meaning  of  the  term,  was  a  ques- 
tion of  fact  on  eyidenoe,  and  would  not  be  judicially  noticed  by  the  court ; 
but  the  constitution  of  these  associations  has  been  since  recognized  by  the 
legislature  in  the  Stannaries  Act,  1869  (32  &  33  Yict.  c.  19). 

The  crown  by  exercise  of  its  prerogative  can  create  a  corporation  by 
charter,  and  when  so  created  the  liability  of  the  individual  members  for 
the  liabilities  of  the  corporation  ceases,  and  cannot,  at  common  law,  be 
zeseryed  by  the  terms  of  the  charter.  Under  7  Will.  4  &  1  Yict.  c.  73, 
as.  4,  29,  poet,  pp.  1187,  1188,  the  liability  of  the  members  may,  notwith- 
standing the  incorporation  of  the  company,  be  limited  to  a  certain  extent 
per  share.    Lindley  on  Partnership,  Be.  ii.  c.  2,  §  2. 

Actions  by  or  against  the  meml«Ts  of  projected  or  inchoate  companies, 
or  of  unincorporated  companies,  being  mere  voluntary  associations  not 
legally  invested  with  any  collective  or  corporate  character,  have  been 
noticed,  ante,  pp.  539  ei  eeq. 

'Egt  actions  by  subscrioers  or  allottees  to  recover  back  deposits  or 
money  advanced  on  projects  which  have  &iled,  or  are  impeached  for 
fraud,  see  Action  for  money  had  and  received,  ante^  pp.  580,  585. 
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Actions  against  allotees  of  shares  for  non-payment  of  deposits  are  not 
distingaishable  from  ordinary  cases  of  contract :  see  Woclmer  y.  Tahy,  10 
Q.  B.  691,  cited  anlUy  p.  93. 

Actions  against  railway  companies  as  carriers,  will  be  found  under  the 
head  of  Actions  against  carriers,  ante,  pp.  600  et  seq.  The  eyidence  in 
actions  against  corporations  for  negHg^ce  or  other  torts  will  be  found 
under  the  proper  heads,  ante,  pp.  734,  753  et  seq. ;  and  post,  pp.  1155, 
1156. 

As  to  the  effect  of  the  books,  &c.,  of  public  companies,  vide  ante,  p.  208; 
and  as  to  tiie  admissibility  of  certified  or  examined  copies  of  such  books, 
ante,  pp.  97  et  seq. 

1.  Corporations  in  General, 

Common  law  corporations  a^;gregate  cannot  sue  or  defend  otherwiBe 
than  by  their  solicitor ;  Go.  Litt.  66  b. ;  who  must  be  appointed  under 
their  common  seal.  Arnold  y.  Mayor  of  Poole,  4  M.  &  Gr.  860.  But  a 
corporation  is  bound  by  the  act  of  tneir  solicitor,  so  far  as  the  opposite 
paiiTy  is  concerned,  although  there  is  no  such  appointment  under  seal. 
I'avidl  y.  E,  Counties  By,  Co,,  2  Ezch.  344. 

A  corporation  must  sue  and  be  sued  in  the  ooiporate  name.  It  need 
not  to  be  alleged  in  the  statement  of  claim  against  a  corporation  that  it  is 
incorporated,  using  the  name  it  is  known  by  is  sufficient.  Wool/  y.  CUy 
Steam  Boat  Co.,  7  0.  B.  103. 

Contracts  by  corporations.']  As  a  general  rule,  coiporations  can  only 
contract  imder  their  common  seal.  Com..  Dig.  Franchise  (F  13).  To  this 
general  rule  there  are  exceptions  which  were  formerly  '*  classed  under  one 
of  two  heads: — ^First,  when  the  acts  done  are  such  as  the  corporation,  by 
its  yery  constitution,  is  appointed  to  do,  as  in  the  case  of  trading  corpora- 
tions, whose  duty,  by  their  yery  appointment,  bdng  to  draw  biUs  of 
exchan&e,  they  may  do  it  without  affixing  the  common  seal.  Secondly, 
when  me  acts  are  recjuired  for  oonyenienoe,  management  and  comfort, 
as  in  the  cases  cited  m  Com.  Dig.  supra ;  as  where  either  the  acts  are 
triyial  in  their  nature  and  of  frequent  occurrence,  so  that  the  doing  them 
in  the  usual  way  would  be  inconyenient  or  absurd,  or  such  that  an  over- 
ruling necessity  requires  them  to  be  done  at  once ;  in  that  case  also  tiie 
corporation  may  proceed  by  parol  instead  of  affixing  the  seal  according  to 
the  proper  and  regular  course."  Diggle  y.  L,  &  BlaekwaU  By,  Co,,  5 
£xch.  450,  per  Alderson,  B.;  Wells  y.  Kingston-upon-HvU,  L.  B.,  10 
C.  P.  402. 

But  recent  cases  haye  decided  that  '*  these  exceptions  apply  to  all  con- 
tracts by  trading  corporations  entered  into  for  the  purposes  for  which  they 
are  incorporated.  A  company  can  only  carry  on  business  by  agents;, 
managers,  and  others;  and  if  the  contracts  made  by  Ihese  persons  are 
contracts  which  relate  to  obiects  and  purposes  of  the  company,  and  are 
not  inconsistent  with  the  rules  and  regulations  which  goyem  their  acts, 
they  are  yalid  and  binding  upon  the  companj  though  not  under  seal ;  '* 
these  exceptions  are  not  limited  to  transactions  of  frequent  occurrence 
and  small  importance.  8.  of  Ireland  Colliery  Co.  y.  WadaU,  L.  B.,  3  C.  P. 
462,  469,  OCT  JBovill,  C.  J. ;  followed  by  Ex.  Ch.,  S.  C,  L.  B.,  4  C.  P.  617. 
In  the  judgment  in  this  case  the  preyious  cases  are  reyiewed. 

Where  a  company,  incorporated  by  charter  for  the  purpose  of  trading* 
as  shipowners,  and  doing  all  such  matters  as  might  be  incidental  to  sach 
undertaking,  made  a  contract  with  A.  to  go  out  to  Sydney  and  bring  home 
a  disabled  uiip  belonging  to  the  company;  it  was  held,  that  A.  might  8a» 
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the  company  for  breach  of  the  contract,  though  not  under  seal.    Sender' 
eon  y.  Australian,  4S;c,  Steam  Navigation  Co.,  5  E.  &  6.  409;  24  L.  J., 
Q.  B.  322.    So,  where  the  same  company  contracted  with  the  defendant 
by  parol,  for  the  supply  to  the  company  of  a  quantity  of  ale ;  the  ale  was 
deliyered  and  paid  for  oy  the  company,  but  turned  out  to  be  unfit  for  use : 
it  was  held,  that  the  defendant  was  liable,  although  the  contract  was  not 
under  the  seal  of  the  company.    Australian,  &c.  Steam  Navigation  Co,  y 
MarzeUi,  11  Exch.  228;  24  L.  J.,  Ex.  273;  see  also  Renter  y.  Electric 
Telegraph  Co.,  6  E.  &  B.  341 ;  26  L.  J.,  Q.  B.  46.    A  company  incorpo- 
rated under  the  Companies  Act,  1862,  for  the  working  of  coUieries,  con- 
tracted with  an  engineer  for  the  supply  of  engines  for  that  purpose,  and 
paid  him  part  of  the  price ;  it  was  hela  that  the  company  could  sue  for  a 
oreach  of  such  contract  sJthough  it  was  not  under  seal.     S,  of  Ireland 
Colliery  Co.  y.  Waddle,  ante,  p.  1162.     See  also  In  re  Contract  Corporation, 
L.  R,  8  Eq.  14. 

But  where,  although  the  company  is  a  trading  one,  the  contract  is  not 
within  the  scope  of  its  business,  it  does  not  fall  within  the  exception. 
Copper  Miners  Co.  y.  Fox,  16  Q.  B.  229;  20  L.  J.,  Q.  B.  174.  Andqucere 
— ^whether  the  contract,  eyen  if  by  deed,  would  haye  been  binding  on  the 
company,  as  it  was  ultra  vires  9  vide  ante,  j).  636.  In  the  case  of  London 
Dock  Co.  y.  SinnoU,  8  E.  &  B.  347 ;  27  L.  J..  QL.  B.  129,  it  was  held,  that 
the  plaintiffs  (&  dock  company  incorporated  by  statute'^  could  not  sue  on 
the  defendant  s  refusal  to  execute  a  formal  contract  lor  scayengin^  the 
docks,  his  promise  to  do  so  not  haying  been  accepted  by  the  plamtiffs 
under  seal.  This  has  been  distineuLe^ed  from  the  other  cases  on  the 
ground  that  it  was  not  a  contract  of  a  mercantile  character ;  it  was  not  a 
contract  for  work  done  by  the  defendant  for  the  company,  but  a  contract 
to  enter  into  another  contract.    L.  E.,  3  G.  P.  471,  per  Boyill,  0.  J. 

Where  the  corporation  is  not  a  trading  one,  the  rule  laid  down  by  Alder- 
son,  B.,  a7}^6,  p.  1152,  seems  to  be  still  correct,  at  least  where  the  contract 
is  executory.  Thus,  a  contract  for  the  engagement  of  a  clerk  to  the  master 
of  a  workhouse,  by  a  board  of  guardians  must,  to  bind  them,  be  under 
their  common  seaL  Austin  y.  Sethnal  Green  Guardians,  L.  E.,  9  G.  P.  91. 
8o,  in  the  case  of  a  contract  by  a  municipal  corporation  for  letting  tolls. 
Kidderminster,  Mayor,  Ac.  ofy.  Hardvnck,  L.  R.,  9  Ex.  13.  But,  where 
the  contract  falls  within  me  purposes  for  which  the  coiporation  was 
created  and  has  been  executed,  if  the  corporation  haye  receiyed  the  goods  or 
accepted  the  benefit  of  the  contract,  it  nas  been  held  that  the  oojection 
that  the  contract  is  not  under  seal  is  then  no  longer  tenable ;  as  where 
'buildings  are  erected,  or  goods  supplied,  for  the  inmates  of  the  workhouse 
on  the  order,  properly  giyen,  of  guardians.  Sanders  y.  St.  Neofs  Union, 
S  Q.  B.  810;  Clarke  y.  Cuckjfield  Union,  21  L.  J.,  a  B.  349  ;  Nicholson  y. 
Bradfield  Union,  L.  E.,  1  Q.  B.  620.  See  E.  London  Waterworks  y. 
Bailey,  4  Bing.  283,  287,  p^  Best,  G.  J. ;  Zowe  y.  L.  &  N.  W.  Ry.  Co.,  18 
Q.  B.  632,  636 ;  21  L.  J.,  Q.  B.  361 ;  per  Ld.  Gampbell,  G.  J. ;  Australian 
JR.  Mail  S.  N.  Co.  y.  Marzetti,  11  Exch.  228;  24  L.  J.,  Ex.  273.  This 
principle  was,  howeyer,  doubted  by  the  G.  A.  in  Hunt  y.  Wiv\hledon  Local 
Board,  post,  p.  1154,  in  which  case,  howeyer,  the  court  held  that  the  con- 
tract was  not  executed,  so  that  the  benefit  thereof  had  not  been  receiyed 
Iby  the  corporation.  See  also  Church  y.  Imperial  Gas  Co.,  6  Ad.  &  E. 
846,  859,  per  Ld.  Denman,  G.  J. ;  and  Young  y.  Cor.  of  Leamington, 
posty  p.  1154.  An  implied  promise  by  a  corporation  to  pay  for  work 
done  for  them,  extra  a  contract,  can  only  arise  in  such  cases  as  it  would 
be  competent  to  them  to  contract  by  parol.  Lamprell  y.  Billericay  Union ^ 
3  Exch.  283. 

Use  and  occupation  lies  at  the  suit  of  a  corporation ;  Rochester,  Dean, 
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Ae.  o/y.  Pierce,  1  Camp.  466 ;  Stafford,  Mayor  ofy,  TtU,  4  Bing.  75 ;  and 
see  Eecleeiastical  Commissioners  y.  Merrall,  L.  B.,  4  Ex.  162 ;  and,  against 
a  corporation  which  has  actually  occupied  under  a  parol  contract ;  Lowe 
V.  L.  <fe  N.  W,  By.  Co,,  18  Q.  B.  632;  21  L.  J.,  a  B.  361;  but  if  the 
corporation  cease  to  occupy,  and  quit,  even  without  notice  to  quit,  they 
cannot  be  charged  as  on  an  impued  engagement  to  hold  from  year  to 
year ;  for  such  a  contract  must  be  by  deed ;  and  payment  of  a  quarterns 
rent  after  quitting  does  not  affect  the  question  of  furmer  liability.  Finlay 
T.  BrisM  <fc  Exeter  Ry.  Co.,  7  Exch.  409 ;  21  L.  J.,  Ex.  117. 

As  to  the  presumption  of  contracts,  made  on  behalf  of  a  corporation,  being 
xnade  in  pursuance  of  a  statutory  power,  see  cases  cited  post,  pp.  1183, 1 1S4. 
A  corporation  may  be  bound  in  equity  by  acquiescence,  in  respect  of  a 
matter  as  to  which  they  could  at  law  oe  bound  only  by  deed.  Crook  t. 
Seaford,  Cor.  of,  L.  B.,  6  Gh.  551.  See  also  Melbourne  Banking  Cor.  y. 
Brougham,  4  Ap.  Ga.  156,  P.  C.  Under  the  Public  Health  Act,  187-> 
(38  &  39  Yict.  0.  55),  s.  174,  eyery  contract  made  imder  that  Act,  by  an 
urban  authority,  of  which  the  yalue  exceeds  507.  must  be  in  writing,  under 
their  common  seal.  Such  a  contract  is  yoid  unless  so  authenticated, 
although  authorized  and  ratified  by  the  authority;  Hunt  y.  Wimhiedoti 
Local  Board,  4  C.  P.  D.  48,  C.  A. ;  and  eyen  although  it  haye  been  exe- 
cuted, and  be  necessary  for  them.  Young  y.  Cor.  of  Leamington^  8  Q.  B.  D. 
579,  G.  A. ;  8  Ap.  Ga.  517,  D.  P.  It  is  not  sufficient  that  it  has  been 
entered  into  by  an  agent  appointed  under  seal.  S.  G.  The  section,  how- 
eyer,  ap})lies  only  to  a  contract,  the  parties  to  which,  at  the  tune  of 
entering  into  it,  contemplate  that  it  shiall  exceed  501.  Eaton  y.  Basker, 
7  Q.  B.  D.  529,  G.  A.  See  also  on  this  section,  AU.-Chn,  y.  Chskill^  23 
Gh.  D.  537.  A  contract  with  A.  sealed  by  the  urban  authority,  after  it 
has  been  partially  executed,  is  enforceable,  where  the  consideration  for 
Hie  sealing  is  that  A.  should  complete  the  contract.  Mdliss  y.  Shirley,  d-c. 
Local  Board,  14  Q.  B.  D.  911. 

Where  the  contract  is  of  such  a  nature  that,  to  bind  the  corporation,  it 
must  be  entered  into  by  deed,  it  is,  if  entered  into  by  parol,  yoid  against 
the  other  party  for  want  of  mutuality,  and  the  corporation  cannot  enforce 
it.  Copper  Miners  Co.  y.  Fox,  London  Dock  Co.  y.  Sinnott,  ante,  p.  1153; 
and  Kidderminster,  Mayor,  &c.  ofy.  Hardwicky  ante,  p.  1 153.  The  defence 
of  the  want  of  a  deed  would  now  require  to  be  pleaded  specially,  see  Bules, 
1883,  O.  xix.,  rr.  15,  20,  ante,  pp.  301,  302.  As  to  claim  by  promoters, 
&c.,  for  expenses  incurred  in  formine^  a  company,  vide  post,  p.  1171. 

See  furtiaer  as  to  the  stetutory  auuiority  of  directors,  &c.,  to  enter  into 
contracte  on  behalf  of  companies  constituted  under  the  seyeral  statutes, 
post,  pp.  1169,  1173,  1183. 

A  contract  which  is  uUra  vires  will  not  bind  the  corporation,  although 
ratified  by  all  ite  members.  Riche  y.  AshhuryBy.  Carriage,  <tc.  Co.,  L,  B., 
7  H.  L.  653 ;  Wenlock,  Ly.  y.  Biyer  Dee  Co.,  10  Ap.  Ga.  354,  D.  P. 

A  corporation,  haying  only  limited  powers,  cannot  be  bound  by  estoppel, 
or  otherwise,  by  an  act  done  on  ite  behalf  beyond  such  powers.  Chapleu 
y.  Brunswick  Building  Soc.,  6  Q.  B.  D.  696,  712,  713.  See  British  Mutual 
Banking  Co.  y.  Chamwood  Forest  By.  Co.,  18  Q.  B.  D.  714,  C.  A.;  Ex  jde. 
Watson,  21  Q.  B.  D.  301.  As  to  the  authorifr  of  the  secretory  of  a  tram- 
way company  to  make  representetions  on  behalf  of  the  company,  see 
Bartiett  y.  South  London  Tramways  Co.,  18  Q.  B.  D.  815,  G.  A. 

By  the  B.  of  Ex.  Act,  1882,  s.  91  (2),  ante,  p.  320,  in  the  case  of  a  bill 
of  exchange,  cheque,  or  note,  the  seal  of  a  coiporation  is  equiyalent  to 
signature. 

As  to  a  signed  minute  being  a  sufficient  memorandum  of  a  contract, 
tinder  the  Stet.  of  Frauds,  vide  post,  p.  1170. 
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As  to  proof  of  deeds  executed  by  a  corporation,  and  as  to  priority  of 
such  deeds  wlien  executed  on  same  day,  vvde  ante,  p.  130. 

Torts  by  corporations,^  Troyer  is  sustainable  against  a  coiporation  as 
such;  see  cases,  ante,  p.  972 ;  so  is  an  action  for  a  false  return;  Argent  y. 
8,  PauTs,  Dean  of,  cited  16  East,  7  ;  or  for  a  distress ;  Smith  y.  Birming- 
ham, &c.  Gas  Co.,  1  Ad.  &  E.  526;  or  for  a  trespass;  Maund  y.  Monmouth 
Canid  Co,,  4  M.  &  Gr.  452;  or  for  negligence;  Cowley  y,  Sunderland, 
Mai/or  of,  6  H.  &  N.  566;  30  L.  J.,  ]&.  127.  So,  an  action  will  Ue 
against  a  corporation  for  negligently  keeping  a  mischieyous  animal,  if 
knowledge  of  its  mischieyous  propensities  be  brought  home  to  some  one 
in  the  company's  employ,  haying  authority  in  the  matter.  Stiles  y.  Car- 
diff  Steam  Navigation  Co, ,  33  L.  J. ,  Q.  B.  310.  An  action  for  libel  lies  against 
a  railway  or  telegraph  company  for  sending  defamatory  matter  by  tele- 
graph. Whitfieldy,  S,  E,  By,  Co,,  E.  B.  &E.  115;  27  L.  J.,  Q.  B.  229;  vide 
ante,  p.  858.  As  to  whether  a  coiporation  can  be  g^ty  of  express  malice 
so  as  to  destroy  Aprimd/ade  pnyilege,  vide  ante,  p.  864.  A  corporation 
may  be  liable  for  intentional  acts  of  misfeasance  by  its  seryants,  proyided 
the  acts  are  connected  with  the  scope  and  object  of  its  incorporation ;  as 
where  the  defendants  were  a  company  established  for  conyeying  passen^rs 
in  omnibuses,  for  wilfully  molesting  the  plaintiff's  carriages  on  the  high- 
way, by  driying  the  defendants'  carriages  so  as  to  obstruct  the  plaintiff  in 
the  use  of  his.  Oreen  y.  L,  General  Omnibus  Co,,  7  G.  B.,  N.  S.  290;  29 
li.  J.,  0.  P.  13 ;  Limpus  y.  Id.,  1  H.  &  0.  526 ;  32  L.  J.,  Ex.  34,  Ex.  Ch. 
As  to  whether  an  action  wiU  lie  against  a  corporation  for  a  malicious 
prosecution,  vide  ante,  p.  884. 

Trespass  lies  against  a  corporation  aggregate  for  an  assault  or  false 
imprisonment  committed  by  their  seryant  authorized  by  them  to  do  the 
act,  although  such  authorify  was  not  giyen  by  an  instrument  under  seal. 
GvffY,  G,  N,  By,  Co,,  post,  p.  1156,  and  see  the  aboye  and  following  cases. 
An  assault  committed  on  behalf  of,  and  for  the  benefit  of  a  corporation  is 
capable  of  being  ratified  by  them,  and,  if  ratified,  renders  then  liable  in 
trespass  for  the  act ;  E,  Counties  By,  Co,  y.  Broom,  6  Exch.  314;  20  L.  J., 
£x.  196,  Ex.  Ch. ;  as  where  the  seryant  of  a  railway  company  took  the 
plaintiff,  a  passenger  upon  the  company's  line,  into  custody,  for  an  alleg^ed 
breach  of  one  of  the  company's  bye-laws,  and  carried  him  before  a  magis- 
trate; the  only  eyidence  of  ratification  was  that  the  attorney  of  the 
company  attended  before  the  magistrate  to  conduct  the  charge :  it  was 
held,  that  this  was  not  eyidence  that  the  company  ratified  the  act  of  their 
seryant.  S.  0. ;  Walker  y.  S,  E,  By,  Co,,  L.  R.,  6  0.  P.  640;  see  also 
Boe  y.  Birkenhead,  <fcc.  By.  Co,,  7  Exch.  36 ;  21  L.  J.,  Ex.  9.  The  plain- 
tiff's quicks  had  been  carried  on  defendant's  railway,  and  planted  at  one 
of  their  stations  by  leaye  of  F.,  the  general  superintendent  of  the  com- 
pany. Plaintiff  demanded  the  quicks  from  F. ,  and  the  managing  director, 
and  on  their  refusal  to  allow  him  to  remoye  them,  he  brougnt  troyer  for 
them :  held,  that  it  was  the  duty  of  a  railway  company  to  have  on  the 
Bpot  some  person  with  authority  to  act  on  their  behalf  in  all  cases,  as  the 
exigency  of  the  traffic  might  require :  that  there  was  sufficient  eyidence 
that  F.  had  authority  to  bind  the  company  in  all  matters  within  the 
course  of  their  ordinary  business ;  and  that  the  quicks  haying  been  left 
with  defendants  in  the  course  of  their  business  as  carriers,  there  was  eyi- 
dence of  a  conyersion  by  them.  Giles  y.  Taff  Vale  By,  Co,,  2  E.  &  B. 
822 ;  23  L.  J.,  Q.  B.  43,  Ex.  Ch. ;  see  also  Glover  y.  L,  &  N,  W,  By,  Co,, 
5  Exch.  66.  So,  where  ike  plaintiff  had  taken  a  return  ticket  on  the  defen- 
dant's railway,  and  at  the  end  of  the  return  journey  by  mistake  gaye  up  an 
old  half  ticket.    The  superintendent  of  the  line,  after  hearing  the  matter, 
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directed  a  constable  to  take  the  plaintiff  to  the  station-house.  It  was  held, 
on  similar  grounds  to  those  expressed  in  Giles  y.  Taff  Vale  By.  Co,,  ante, 
p.  1155,  having  regard  to  the  powers  conferred  on  the  company  by  8  & 
9  Yict.  c.  20,  ss.  103,  104,  in  certain  cases  to  detain  persons  travelling  on 
the  railway,  there  was  evidence  that  the  superintendent  acted  under  the 
authority  of  the  company,  and  that  they  were  liable  in  trespass.  Oqff  v. 
Ot.  N.  By.  Co.,  3  E.  &  E.  672 ;  30  L.  J.,  Q.  B.  148.  So,  where  the 
plaintiff  on  the  return  journey  left  the  train  at  a  station  £.,  short  of  that, 
K.,  at  which  the  ticket  was  issued,  and  was  illegally  arrested  by  the 
station  inspector  under  the  above  sections,  for  refusing  to  pay  the  fare 
from  E.  to  N.,  the  company  were  held  liable.  Moore  v.  Metropolitan  By. 
Co.,  L.  E.,  8  Q.  B.  36.  See  also  Smith  v.  S.  E.  By.  Co.,  L.  B.,  5  C.  P. 
640,  645;  BayleyY.  Manchester,  &c.  By.  Co.,  L.  B.,  8  C.  P.  148,  Ex.  Ch. 
In  these  cases  it  lies  on  the  company  to  rebut  the  authority  with  which 
the  officer  primd  facie  appears  to  be  invested  by  them.  Moore  v.  Metro- 
politan  By.  Co.,  supra. 

But,  wnere  a  station-master  directed  the  plaintiff's  arrest  under  cir- 
cumstances in  which  the  company  were  not  empowered  to  arrest  him,  it 
was  held  that  no  authority'  to  the  station-master  to  make  the  arrest  could 
be  inferred,  and  that  the  company  were  therefore  not  liable.  PoulUm  v. 
L.  &  S.  W.  By.  Co.,  L.  B.,  2  Q.3.  534.  The  8  &  9  Vict.  c.  20,  s.  154, 
permits  the  arrest  of  **  any  i)erson  who  shall  have  committed  any  offence 
against  the  proTisions  of  this  or  the  special  Act,  and  whose  name  and 
residence  shall  be  unknown"  ;  but  this  does  not  authorize  the  arrest  of  a 
person  for  merely  the  breach  of  a  bye-law  made  under  the  powers  of 
sects.  109  et  seq.  Barry  v.  Midland  By.  Co.,  I.  E.,  1  C.  L.  103,  Ex.  Ch. 
And  it  would  seem,  that  in  such  case  the  distinction  laid  down  in  Poulton 
Y.  L.  d:  S.  W.  By.  Co.,  supra,  would  apply,  and  that  without  express 
ratification  of  an  arrest  made  by  their  servants,  the  company  would  not 
be  liable.  Where  a  railway  porter  arrested  a  fellow-servant  on  a  charge 
of  stealing  the  company's  property,  it  was  held  that  he  was  not  acting 
within  the  scope  of  his  authority,  and  that  the  company  were  not  liable. 
Edwards  v.  L.  <fc  N.  W.  By.  Co.,  L.  E.,  5  C.  P.  445.  See  also  Allen  v. 
L.  &  S.  W.  By.  Co.,  L.  E.,  6  Q.  B.  65 ;  Walker  v.  S.  E.  By.  Co.,  L.  B.,  5 
C.  P.  640 ;  Boltnghroke,  Ld.  v.  Swindon  Local  Board,  L.  E.,  9  C.  P.  575; 
and  Bank  of  New  S.  Wales  v.  Owston,  4  Ap.  Ca.  270,  P.  0. 

As  to  how  the  bye-law  of  a  company  may  be  {proved,  vide  ante,  p.  102. 

By  sect.  139  {post,  p.  1176),  railway  companies  may  in  certain  cases 
make  tender  of  amends  and  plead  the  same  as  a  defence. 

As  to  fraud  -by  corporations,  see  National  Exchange  Co.  of  Glasgow  v. 
Drew,  2  Macq.  103 ;  and  cases  cited  ante,  pp.  852,  853. 

2.  Companies  registered  under  the  Companies  Acts,  1862  to  1890. 

The  Companies  Act,  1862  (25  &  26  Yict.  c.  89],  repeals  (sect  205,  and 
Sch.  3)  former  Acts  as  to  joint  stock  companies,  out  sect.  206  saves  acts 
done  and  liabilities  incuired  under  those  Acts,  and  the  incorporation  of 
comnanies  registered  under  them,  and  Table  B.  annexed  to  the  Joint 
Stock  Companies  Act,  1856  (19  &  20  Yict.  c.  47),  so  far  as  it  applies  to  any 
company  existing  at  the  commencement  of  this  Act ;  see  also  sects.  194, 
195.  ^e  Act  does  not  repeal  the  stat.  7  Geo.  4.  c.  46  {post,  p.  1185),  re- 
lating to  banking  companies,  nor  the  Acts  relating  to  the  incorporation  of 
companies  by  special  Act  of  Parliament,  charter,  or  letters  patent. 

Sect.  3.  For  the  purposes  of  the  Act  a  company  carrying  on  the  busi- 
ness of  insurance  in  common  with  any  other  business  is  to  oe  deemed  an 
insurance  company. 

Sect.  4.  No  partnership  of  more  than  ten  persons  shall  be  formed  after 
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November  let,  1862,  for  the  purpose  of  banking,  unless  registered  \ 
this  Act,  or  formed  under  an  Act  of  Parliament  or  letters  patent  (bu 
sect.  205  and  Sch.  3,  it  shall  be  lawful  for  any  number  of  persons .  vt. 
exceeding  ten  to  carry  on  the  business  of  bankers  in  the  same  way  as  a 
company  of  not  more  than  six  persons  could  have  done  before  the  Act) ; 
and  no  company  or  partnership  consisting  of  more  than  twenty  persons 
shall  be  formed,  for  the  purpose  of  carrying  on  any  other  busmess  that 
has  for  its  object  the  acquisition  of  gain,  by  the  company  or  its  members, 
unless  registered  under  this  Act,  or  formed  in  pursuance  of  some  other 
Act  of  Parliament  or  of  letters  patent,  unless  it  be  a  mining  company 
within  the  jurisdiction  of  the  Stannaries. 

The  cases  decided  on  this  section  wiU  be  found  ante,  pp.  636,  637.  Ab 
to  mining  companies,  see  the  Stannaries  Act,  1869,  potty  p.  1185. 

Sect.  6.  Any  association  of  seven  or  more  persons  by  subscribing  their 
names  to  a  memorandum  of  association  may  form  an  incorporated  com- 
pany with  or  without  limited  liability.  This  subscription  may  be  made 
by  an  orally  authorised  agent.  In  re  Whitley  Partners^  32  Ch.  D.  337, 
G.  A.  By  registration  of  the  memorandum  the  company  becomes  a  body 
corporate;  sect.  18. 

There  are  provisions  in  the  Act  enabling  a  company  to  change  its  name; 
sect.  13 ;  as  to  this  section,  vide  post,  p.  1166.  By  stat.  53  &  54  Yict.  c.  62, 
the  memorandum  of  association  may  now  in  some  cases  be  varied. 

The  Companies  Act^  1862,  by  ss.  175---177  (except  Sch.  1,  Tablo  A.)  is 
to  apply  to  companies  formed  and  registered,  or  registered  on^y,  under 
the  Joint  Stock  Companies  Acts,  19  &  20  Vict.  c.  47 ;  20  &  21  Vict.  c.  14  ; 
and  the  Joint  Stock  Banking  Companies  Act,  20  &  21  Vict.  c.  49;  and 
the  21  &  22  Vict.  c.  91 ;  except  that  *'  the  date  of  registration  *'  is  to  refer 
to  the  registration  under  the  former  Acts.  The  Act  does  not  apply  to 
companies  registered  under  7  &  8  Vict.  c.  110,  post,  p.  1172,  except  m  the 
case  of  those  companies  which  were  re-resistered  under  the  repealed 
section  19  &  20  Vict.  o.  47,  s.  110,  or  the  substituted  provision  20  &  21 
Vict.  c.  14,  s.  27. 

The  Act  does  not  afiect  banking  companies  formed  under  7  Geo.  4, 
c.  46,  and  not  registered  since ;  but  as  banking  companies  formed  under 
7  &  8  Vict.  c.  113,  were  required  to  be  registered  \mder  the  20  &  21  Vict. 
c.  49  (s.  4),  these  companies  fall  within  the  operation  of  the  Companies 
Act,  1862.     Vide  post,  p.  1185. 

The  Companies  Act,  1867  (30  &  31  Vict.  c.  131),  is  (by  sect.  2)  to  be,  so 
far  as  is  consistent  with  the  tenor  thereof,  construed  as  one  with  the  Com- 
panies Act,  1862 ;  and  the  Companies  Acts,  1877,  1879,  and  1880,  are  to 
be  so  read  with  the  Companies  Acts,  1862, 1867.  The  53  &  54  Vict.  cc.  62, 
63,  are  to  be  construed  with  all  these  Acts,  and  so  is  Id,  c.  64,  ante,  p.  851. 

As  to  the  effect  of  the  J.  Act,  1875,  s.  10,  ante,  p.  300,  on  an  insolvent 
company  in  liquidation,  vide  ante,  p.  907,  and  post,  pp.  1171,  1222,  1223. 
The  insolvency  of  such  company  is  assumed,  until  the  contrary  is  proved* 
Expte,  Theys,  25  Ch.  D.  587,  591,  per  Ld.  Selbome,  C. 

WTuU  certificates  and  documents  are  evidence.']  By  sect.  18,  a  certificate 
of  incorporation  *'  given  by  the  registrar  shall  be  conclusive  evidence  that 
all  the  requisitions  of  this  Act,  in  respect  of  registration,  have  been  com- 
plied with."  See  Oakes  v.  Turquand,  L.  E.,  2  H.  L.  325;  8hackle/ord  v. 
Dangerfield,  L.  E.,  3  C.  P.  407 ;  PeePs  case,  L.  E.,  2  Ch.  674  ;  In  re  Nassau 
Phosphate  Co,,  2  Ch.  D.  610;  In  re  National  Debenture,  cfco.  Cor,,  60 
L.  J.,  Ch.  248 ;  in  C.  A.,  W.  N.  1891,  p.  83.  Sects.  31,  37,  relating  to 
certificates  of  shares,  and  the  share  register,  are  cited  post,  pp.  1160, 1159. 

By  sect.  67,  the  company  shall  cause  minutes  of  all  resolutions  and 
proceedings  of  general  meetings  of  the  company,  and  of  directors  or 
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xoanaeers,  if  any,  to  be  duly  entered  in  books,  to  be  from  time  to  time 
proyiaed  for  tibe  purpose ;  and  any  such  minute,  if  purporting  to  be 
signed  by  the  chairman  of  the  meeting  at  which  the  resolutions  were 
passed,  or  by  the  chairman  of  the  next  meeting,  shall  be  received  as 
evidence  in  all  legal  proceedings ;  and  until  the  contrary  is  proved,  every 
general  meeting  in  respect  of  me  proceedings  of  which  minutes  have  been 
so  made  shall  be  deemed  to  have  been  duly  held  and  convened ;  and  all 
resolutions  to  have  been  duly  passed ;  and  all  appointments  of  directors^ 
managers,  or  liquidators  deemed  to  be  valid,  and  their  acts  valid,  not- 
withstanding any  defect  afterwards  discovered  in  their  appointments  or 
rli£cations.  See  York  Tramways  Co,  v.  Willows^  8  Q.  B.  I).  685,  C.  A., 
re  Indian  Zoedone  Co.,  26  Ch.  D.  70,  C.  A.,  and  cases  decided  on 
analogous  Acts,  cited  ^xw^y  p-  1181. 

By  sects.  56—60,  inspectors  may  be  appointed  by  the  Board  of  Trade  or 
the  company  to  examine  into  the  affairs  of  the  company ;  and  by  sect.  61, 
"  a  copy  of  the  report  of  any  inspectors  appointed  under  this  Act,  authen- 
ticated by  the  seal  of  t^e  company  into  whose  afiairs  they  have  made 
inspection,  shaU  be  admissible  in  any  legal  proceeding,  as  evidence  of  the 
opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  such 
report." 

^y  sect.  154,  "where  any  company  is  being  wound  up,  all  books, 
accounts,  and  documents  of  the  company  and  of  the  liquidators  shall,  as 
between  the  contributories  of  the  company,  be  primd  facie  evidence  of  the 
truth  of  all  matters  purporting  to  be  merein  recorded."  See  Ex  pU. 
Kennedy,  44  Ch.  D.  472. 

Sect.  175,  and  subsequent  sections,  provide  for  the  registration  of 
existing  companies,  ante,  p.  1157 ;  and  by  sect.  192,  a  certificate  of  incor- 
poration, given  to  any  such  company  so  registered,  shall  be  condufiive 
evidence  that  all  the  requisitions  in  respect  of  registration  under  this 
Act  have  been  complied  with,  and  the  date  of  incorporation  mentioned  in 
it  shall  be  deemed  to  be  the  date  at  which  the  company  is  incorporated 
under  this  Act. 

By  the  Companies  Act,  1877  (40  &  41  Yict.  c.  26),  s.  6,  /<  any  certificate 
of  the  incorporation  of  any  company  given  by  the  registrar  or  by  any 
assistant  re^^istrar  for  the  time  bemg  shall  be  received  in  evidence  as  if  it 
were  the  original  certificate,"  and  any  copy  of  or  extract  from  any  of  the 
documents  or  part  of  the  documents  kept  and  registered  at  any  of  the 
offices  for  registration  of  joint  stock  companies,  if  duly  certified  to  be  a 
true  copy  under  the  hand  of  the  registrar  or  one  of  the  assistant  registrars, 
and  whom  it  shall  not  be  necessary  to  prove  to  be  such,  shall  be  received 
in  evidence  as  of  equal  validity  wim  the  original  document. 

By  53  &  54  Vict.  c.  62,  s.  2,  when  a  company  has  altered  its  memo- 
randum of  association,  &c.,  under  that  Act,  the  registrar  shall  register 
a  copy  of  the  altered  memorandum,  &c.,  and  of  the  order  of  court 
authorising  it,  and  his  certificate  of  such  repstration  **  shall  be  con- 
clusive evidence  that  aU  the  requisitions  of  this  Act  with  respect  to  such 
alteration  and  the  confirmation  thereof  have  been  complied  with." 

Register  of  $hareholders,']  By  sect.  23,  the  subscribers  of  the  memo- 
randum of  association  are  to  be  deemed  to  have  agreed  to  become 
members,  and  upon  the  registration  of  the  company  are  to  be  entered  as 
members  on  the  register ;  and  every  other  person  who  has  a^^reed  to 
become  a  member,  and  whose  name  is  entered  on  the  register,  is  to  be 
deemed  a  member. 

By  sect.  25,  the  company  are  to  keep  a  register  of  members,  in  which 
the  following  particulars  are  to  be  entered :  The  names,  addiesses,  and 
occupations  (if  any)  of  the  members  of  the  company,  and  where  the 
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capital  Ib  divided  into  sliares,  the  shares  held  by  each  of  them,  dis- 
tingaishing  each  share  by  its  number;  the  amount  paid,  or  agreed  to  be 
considered  as  paid,  on  the  shares  of  each  member ;  tke  date  at  which  the 
name  of  any  person  was  entered  in  the  register  as  a  member ;  the  date  at 
which  any  person  ceased  to  be  a  member. 

By  sect.  26,  in  the  case  of  a  company  having  capital  divided  into  shares, 
once  m  every  year  a  list  is  to  be  made  of  all  persons  who,  on  the  14th 
day  succeeding  the  day  on  which  the  ordinary  general  meeting  of  the 
company,  or,  if  there  is  more  than  one  ordinarv  meeting  in  each  year,  the 
first  of  such  ordinary  general  meetings,  is  held,  are  members  of  the 
company ;  and  such  hst  is  to  state  the  names,  addresses,  and  occupations 
of  all  the  members  therein  mentioned,  and  the  number  of  shares  held  by 
each  of  them,  and  is  to  contain  a  summary  specifying  the  following  par-* 
ticulars :  The  amount  of  the  capital  of  the  company,  and  the  number  of 
shares  into  which  it  is  divided ;  the  number  of  shares  taken  from  the 
commencement  of  the  company  up  to  the  date  of  the  summary;  the 
amount  of  calls  made  on  each  share ;  the  total  amount  of  calls  received ; 
the  total  amount  of  calls  unpaid ;  the  total  amount  of  shares  forfeited ; 
the  names,  &c.,  of  the  persons  who  have  ceased  to  be  members  since  the 
last  Hst  was  made,  and  the  number  of  shares  held  by  each.  The  list  to 
be  completed  within  7  days  after  such  14th  day ;  and  a  copy  thereof  is  to 
be  forthwith  forwarded  to  the  registrar  of  joint  stock  companies. 

By  sect.  37,  *'  the  register  of  members  ^lall  he  primd  Jncie  evidence  of 
any  matters  by  this  Act  directed  or  authorized  to  be  inserted  therein.** 

Evidence  of  title  to  shares  and  of  memhership,']  By  sect.  30,  *'  no  notice 
of  any  trust,  express,  implied  or  constructive,  shall  be  entered  on  the 
register  or  be  receivable  by  the  registrar."  It  follows  that  no  notice  to 
the  company  is  necessary  to  perfect  the  title  of  an  equitable  owner  of 
shares,  for  notice  to  the  company  of  an  equitable  mortgage  has,  by  reaflou 
of  this  section,  been  held  to  be  of  no  effect  as  between  successive  mort- 
gagees of  the  company's  shares.  SocietS  Generate  de  Paris  v.  Tramways 
union  Co.,  14  Q.  B.  D.  424,  C.  A. ;  accord,  S.  C,  sub  nom,  SociHi 
Generale  de  Paris  v.  WcUker,  11  Ap.  Ca.  30,  31,  per  Ld.  Selbome,  where 
the  judgment  was  however  affirmed  in  D.  P.  on  other  grounds.  See  also 
Moore  v.  N,  Western  Bank,  W.  N.  1891,  71,  E.  S.,  Bomer,  J.  And  it  has 
been  since  decided  that  notice  to  the  company  of  such  a  mortga^  would 
prevent  the  company  from  setting  up,  in  respect  of  subsequent  liabilities 
to  them,  a  lien  on  the  shares,  conferred  by  their  articles  of  association. 
Bradford  Banking  Co,  v.  Briggs,  &c,  Co,,  12  Ap.  Oa.  29,  D.  P. 

By  sect.  14,  articles  of  association  are  to  accompany  the  memorandum 
on  registration. 

By  sect.  15,  in  the  case  of  a  company  limited  by  shares,  if  there  are  no 
articles  of  association,  or  if  they  do  not  exclude  or  modify  Sch.  1,  Table  A, 
Ihe  re^gulations  contained  in  it  are  to  be  taken  as  regulations  of  the  com- 
pany ;  and  bv  Cls.  (8)  (9),  the  instrument  of  transfer  of  shares  is  to  be 
executed  both  by  transferor  and  transferee,  and  is  to  be  in  the  form  pre- 
scribed, which,  it  may  be  observed,  although  required  to  be  signed  by  the 
parties,  is  not  stated  to  be  under  seal;  and  the  transferor  is  to  be  deemed 
to  remain  the  holder  until  the  name  of  the  transferee  is  entered  on  the 
register.  Where  however  the  transferee  has,  in  fact,  agreed  to  accept  the 
shares,  the  non-execution  of  the  transfer  by  him,  is  an  irregularitv  only, 
and  he  becomes  shareholder  on  registration  of  the  transfer.  In  re  Taurine 
Co.,  25  Ch.  D.  118,  0.  A. 

Where  the  owner  A.  of  shares  deposits  with  B.,  as  security  for  a  loan  by 
B.,  the  certificates  of  the  shares  and  a  transfer  of  them,  with  the  name  of 
the  transferee  in  blank,  B.  is  equitable  mortgagee  and  has  authority  to 
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acquire  the  legal  title  to  the  shares  by  filling  in  his  own  name  and  regis- 
tenng  the  transfer,  but  he  cannot  delegate  the  like  authority  to  C.  to  fill 
up  the  transfer  for  a  purpose  foreign  to  the  original  contract ;  G.  cannot 
therefore  hold  them  as  security  for  more  than  A.'s  debt.  France  ▼.  Clarky 
22  Ch,  D.  830;  26  Ch.  D.  257,  0.  A.,  explaining  Ex  pte,  Sargm^,  L.  R, 
17  £q.  273,  and  distinguishing  Roffe  v.  RoBcoe,  0.  A.,  cited  26  Ch.  D.  260, 
265.  See  also  EaMon  y.  L»  Joint  Stock  Bank,  34  Ch.  D.  95,  C.  A.,  reyersed 
in  D.  P.  on  another  ground,  sub  nam,  Sheffield^  Earl  ofv,  Id,^  13  Ap.  Oa, 
333.  See  further,  anUy  p.  959.  Where  shares  are  assignable  by  deed  only, 
a  transfer  in  blank  conye3rs  no  title,  vide  ante^  p.  135. 

By  sect.  24,  a  transfer  of  a  deceased  member  may  be  made  by  his  per- 
sonal representatiyes,  although  the  latter  be  not  a  member.  See  Buchan's 
caee,  4  Ap.  Ca.  549,  588,  589,  594,  per  Lds.  Cairns  and  Selbome. 

By  sect.  31,  *'  a  certificate  under  the  common  seal  of  the  company  speci- 

'  Lg  any  share  or  shares,  or  stock  held  by  any  member  of  a  company, 
~  be  prima  fade  eyidence  of  the  title  of  the  member  to  the  share  or 
shares  or  stock  therein  specified.^' 

As  to  the  effect  of  a  share  certificate,  as  an  estoppel  a^iinst  the  company, 
see  In  re  Bahia  &  8,  Francieco  By,  Co,,  L.  E.,  3  Q.  B.  584,  and  Hart  y. 
Frontinoy  <fcc..  Gold  Mining  Co,,  L.  B.,  5  Ex.  Ill,  cited  jxw^,  p.  1177.  As 
to  the  effect  of  "certification"  on  a  transfer,  eee  Bishop  y,  BaUcis  Con^ 
solidated  Co,,  25  Q.  B.  D.  512,  C.  A.,  cited  post,  p.  1178.  As  to  effect  of 
forged  transfers,  see  cases  collected  post,  p.  1177.  The  register,  if  made 
in  accordance  with  the  requirements  of  uie  Act,  and  haying  the  name  of 
the  member  on  it,  may  be  used  as  primd  facie  eyidence  of  membership. 
Sect.  37,  ante,  p.  1159.  But  such  eyidence  may  always  be  rebutted,  and 
the  defendant  in  an  action  for  calls  may  show  that  there  was  no  agreement 
binding  him  to  take  shares. 

As  to  warranty  of  genuineness  of  transfer  of  shares  sent  to  company 
for  registration,  vide  post,  p.  1178. 

Shareholders  or  members  liable  to  calls,']  It  is  now  settled  that  an  appli- 
cant for  shares  does  not  become  a  member,  until  shares  haye  been  actually 
allotted  to  him  in  accordance  with  his  application,  and  he  haa  receiyea 
notice,  actual  or  oonstructiye,  of  such  allotment ;  until  such  notice,  he  Is 
at  liberty  to  withdraw  his  application  for  shares,  and  is  not  afterwards 
bound  to  accept  an  allotment.  Fdlat^s  case,  L.  B.,  2  Ch.  527,  535 ;  HebVs 
case,  L.  E.,  4  £q.  9;  Ounn^s  case,  L.  E.,  3  Ch.  40;  Sahlgreen  and 
CarralPs  case,  Id,  323;  Wallis^s  case,  L.  E.,  4  Ch.  325,  n. ;  Bobinson^s 
case,  Id,  322,  330;  Bitso's  case,  4  Ch.  D.  774,  C.  A.  So,  if  the  notice  of 
allotment  be  conditional  or  impose  a  new  term  on  the  applicant ;  AddinelVs 
case,  L.  E.,  1  Eg.  225 ;  Jackson  y.  Turquand,  L.  E.,  4  H.  L.  305 ;  Fentelou^f 
ease,  L.  E.,  4  C^.  178 ;  on  which  see  Feek*s  case,  Id,  532 ;  or,  be  not  made 
within  a  reasonable  time  from  the  time  of  application ;  Ba/msgate  Victoria 
Hotel  Co,  y.  Ooldsmid,  L.  E.,  1  Ex.  109;  Baily*s  case,  L.  R,  5  Eq.  428; 
L.  E. ,  3  Ch.  592 ;  he  may  repudiate  the  shares  sdlotted.  See  also  Howards 
case,  L.  E.,  1  Ch.  561 ;  and  GustarcPs  case,  L.  E.,  8  Eq.  438.  The  mere 
fact  of  a  person  beins  director  does  not  dispense  with  notice  of  allotment 
of  shares,  for  which  ne  had  not  applied  and  was  not  bound  under  tiie 
articles  {vide  post,  p.  1162)  to  take.  Hallmark* s  case,  9  Ch.  D.  329, 
C.  A.  An  executor  is  personally  liable  on  shares  which  haye  been  allotted 
to  him  in  right  of  his  testator,  and  accepted  by  the  executor.  Feamside 
and  Dean^s  case,  L.  E.,  1  Ch.  231 ;  Jameson  y.  TurqtMnd,  supra.  As  to 
conditional  applications  for  shares,  and  collateral  aneements  to  set  off 
calls  in  payment  of  goods,  see  Shackleford^s  case,  L.  K.,  1  Ch.  567;  Elk' 
ington*s  case,  L.  E.,  2  Ch.  511 ;  Pellatt^s  case.  Id,  527 ;  Boger's  case,  L.  B., 
3  Ch.  633;  Bridget's  case,  L.  E.,  9  Eq.  74,  affirm.  L.  B.,  5  Ch.  305; 
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Black  S  Co.'s  case,  L.  E.,  8  Ch.  254 ;  Fisher's  case,  31  Ch.  D.  120,  C.  A.  ; 
see  also  the  Companies  Act,  1867,  s.  2d,  post^  p.  1164. 

In  those  cases  in  which  ike  notice  of  allotment  can  properly  be  sent  by 
poet,  as  where  the  letter  of  application  has  been  sent  by  post,  the  contract 
IB  complete  as  soon  as  the  notice  of  allotment  has  been  posted  to  the  appli- 
cant, properly  addressed;  Harris's  case,  L.  E.,  7  Ch.  587 ;  eyeu  although 
it  does  not  reach  the  applicant.  Household,  &c,  Insur,  Co»  y.  Grant,  4 
Ex.  D.  216,  C.  A.,  overruling  British  &  American  Telegraph  Co,  v.  Colson, 
L.  B.,  6  Ex.  108.  If  the  address  given  by  the  applicant  be  followed,  that, 
although  imperfect,  will  be  sufficient  to  satisfy  this  rule.  Townsend^s 
case^  L.  B.,  13  Eq.  148.  The  allottee  is  liable  although  the  shares  have 
not  been  appropriated  to  him  by  numbers.  Adams'  case,  L.  B.,  13  Eq. 
474.  Where  shares  have  been  allotted  on  A.*s  application  to  a  fictitious 
person,  or  one  incapable  of  contracting,  A.  is  liable.  Pugh  ds  ShannarCs 
case,  Id.  566.  But,  where  A.  has  applied  for  shares  in  B.'s  name  without 
B.'s  authority,  A.  is  not  liable  as  a  shareholder.  Coventry's  case,  (1891) 
1  Ch.  202,  C.  A.  And  a  contract  toplace  shares,  is  not  a  contract  to  take 
shares.  Gorrissen's  case,  L.  B.,  8  Ch.  507.  An  '* underwriting"  agree- 
ment by  A.  for  a  certain  number  of  shares,  means,  however,  an  agreement 
entered  into  before  the  shares  are  offered  to  the  public,  to  take  an  allot- 
ment of  so  many  of  that  number  of  shares  as  have  not  been  taken  up  by 
the  public,  and  such  last-mentioned  number  may  be  allotted  to  A.  witnout 
any  further  application.  Expte,  Audain,  42  Ch.  D.  1,  C.  A.  As  to  the 
stamp  on  a  letter  of  allotment,  vide  ante,  p.  255. 

If  the  allottee  have  dealt  with  the  shares  allotted  as  his  own,  he  will  be 
taken  to  have  accepted  the  shares,  and  be  concluded  from  repudiating 
them  on  the  ground  of  no  notice  of  aUotment  having  been  given  to  him. 
Crawley's  case,  L.  B.,  4  Ch.  322;  see  also  A,  Levita's  case,  L.  B.,  3  Ch.  36; 
G,  H,  Levita's  case,  L.  B.,  5  Ch.  489 ;  see  further  the  cases  cited  post, 
p.  1162,  as  to  the  qualification  of  directors. 

It  seems  that  secfc.  23,  ante,  p.  1158,  requires  that  the  name  of  an  allottee 
of  shares  should  be  entered  on  the  register  before  he  can  become  a  share- 
holder; Nicol,  Tufnell,  and  Ponsonby's  cases,  29  Ch.  D.  421,  C.  A.;  but 
that  sect.  25,  ante,  p.  1158,  is  directory  only.  Adams'  case,  supra ;  see 
also  East  Gloucestershire  By.  Co,  v.  Bartholomew,  L.  E.,  3  Ex.  15,  cited 
post,j^,  1179.  An  allotment  made  at  a  meeting  of  a  board  of  directors,  of 
which  other  absent  directors  had  not  reasonable  notice,  is  void  against  the 
allottees.  Expte,  Smith,  39  Ch.  D.  546  ;  In  re  Portuguese,  &c.  Mines,  Ex 
pte,  Steele,  42  Ch.  D.  160,  C.  A.  A  director  cannot  waive  the  right  to 
notice.  Id,  168,  per  Ld.  Esher,  M.  E.  An  allotment  made  at  an  informal 
board,  and  therefore  void,  maybe  ratified  by  the  company;  Expte,  Badman 
and  Boeanquet,  45  Ch.  D.  16,  C.  A. ;  unless  the  allottee  have  previously 
withdrawn  his  application.  Exjpte,  Steele,  supra.  Shares  cannot  be  issued 
at  a  discount,  even  under  a  registered  contract;  In  re  Almada,  ike,  Co,,  38 
Ch.  D.  415,  C.  A. ;  and  unless  Uie  allottee  avoid  the  aUotment  prior  to  the 
liquidation  of  the  company ;  vide  S.  C. ;  and  befoY-e  he  has  dealt  with  the 
shares  as  a  member  of  the  company ;  Ex  pte,  Sandys,  42  Ch.  D.  98,  C.  A. ; 
he  is  liable  to  the  full  amount  of  the  shares.  S.  C. ;  In  re  London  CeU 
luloid  Co,,  39  Ch.  D.  190.  See  also  In  re  Addlestone  Linoleum  Co,,  37 
Ch.  D.  191,  C.  A. 

The  subscribers  of  the  memorandum  are  to  be  entered  on  the  register 
as  members  of  the  company,  although  no  shares  have  been  actually  allotted 
to  them ;  Evans'  case,  L.  K.,  2  Ch.  427 ;  HalVs  case,  L.  E.,  5  Ch.  707 ; 
In  re  London,  <kc.  Coal  Co,,  5  Ch.  D.  525;  provided  there  are  shares  which 
can  be  allotted  to  them.  Mackley's  case,  1  Ch.  D,  247.  Their  obligation 
to  take  shares  is  not  satisfied  by  tiie  subsequent  allotment  to  them  of  fully 
paid-up  shares.    MigottCs  case,  L.  E.,  4  Eq.  238 ;  De  Beville's  case,  L.  B., 
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7  Eq.  11 ;  Forhea  and  Judd'e  ea$e,  L.  B.,  5  Gh.  270 ;  Dent's  case,  L.  E.,  8 
Oh.  768.  But,  if  the  subsoriberB  have  paid  for  the  shares  in  money's 
worth,  that  is  sufficient  Drummand's  case,  L.  B.,  4  Ch.  772 ;  PelTs  casCj 
L.  B.,  5  Ch.  11;  In  re  Baglan  HaU  Colliery  Co.,  Id.  346;  Jones*  case,  L.  B., 
6  Gh.  48 ;  MaynardPs  case,  L.  B.,  9  Ch.  60.  Now,  however,  by  the  Com- 
panies Act,  1867,  s.  2b,  post,  p.  1164,  agreements  for  payments  of  calls, 
otherwise  than  in  cash,  must  oe  registered  at  or  before  the  issue  of  the 
shares.    See  on  this  section  cases  ci\^  post,  ^.  1164. 

Where  F.  si^ed  the  memorandum  and  articles  of  association,  and  after 
signature  by  him,  and  without  his  knowledge,  an  alteration  was  made  in 
the  articles,  F.  was  held  released  from  his  liability.  Ex  pte,  Felgate,  2 
D.  J.  &  S.  456. 

The  articles  of  association  usually  provide  that  a  director  of  a  company 
must,  as  a  qualification,  be  the  holder  of  a  specified  number  of  shares,  and 
in  many  cases  the  question  has  arisen,  as  to  how  far  a  person  who  has 
acted  as  director,  is  precluded  from  repudiating  the  registration,  in  his 
name,  of  that  number  of  shares.  This  question  must  be  determined  by  all 
the  circumstances  of  the  transaction.  In  Abercom*s  {Ms.  of)  case,  4  D. 
F.  &  J.  78;  31  L.  J.,  Ch.  828;  and  Green's  case,  L.  E.,  18  Eq.  428,  it  was 
held  that  the  director  had  not  by  his  acts  bound  himself  to  accept  the 
shares.  In  Leeke's  case,  L.  B.,  6  Ch.  469,  and  In  re  Disderi  &  Co,,  L.  B.| 
11  £q.  242,  on  the  other  hand,  it  was  held  that  the  director  had  so  bound 
himself.  This  obligation  to  take  shares  is  satisfied  by  the  allotment  of 
fully  paid-up  shares,  by  the  direction  of  any  person  entitled  to  them. 
Brouni's  case,  L.  B.,  9  Uh.  102 ;  Carting's  case,  1  Ch.  D.  115,  C.  A.  The 
acceptance  of  the  office  of  director  alone,  does  not  bind  a  person  to  become  a 
shareholder  if  he  retract  the  acceptance  before  the  reasonable  time  for 
acquiring  the  shares,  and  he  never  act.  Karuth's  case,  L.  B.,  20  £q.  506. 
See  also  Heuntt's  case  and  Brett's  case,  25  Ch.  D.  283,  C.  A.  So  where  the 
election  of  the  director  is  void,  he  is  not  bound  to  take  shares ;  Jenner^s 
case,  7  Ch.  D.  132,  C.  A. ;  even  although  they  were  allotted  to  him. 
Barber's  case,  5  Ch.  D,  963,  C.  A.  And  wEiere  the  articles  of  association 
provide  that  the  director's  qualification  shall  be  the  holding  of  250  shares, 
that  he  might  act  before  acquiring  it,  but  that  if  it  be  not  ac- 
quired within  three  months,  the  office  should  be  vacated,  a  director  by 
acting  for  more  than  the  three  months  does  not  agree  to  take,  and  is  not 
liable  to  take,  the  250  shares.  In  re  Wheal  Buller  Consols,  38  Ch.  D.  43, 
C.  A.  The  same  principles  apply,  where  by  the  terms  of  appointment  of 
a  person  to  an  office  in  a  company,  he  is  required  to  be  the  holder  of  a 
obtain  number  of  shares.  In  re  Richards  and  Home  Assur,  Assoc.,  L.  B., 
6  C.  P.  591. 

Directors  cannot  allot  shares  unless  they  have  been  duly  appointed. 
In  re  London,  &c.  Land  Co,,  31  Ch.  D.  233,  following  Howbeach  Coal  Co. 
Y.  Teague,  5  H.  &  N.  151 ;  29  L.  J.,  Ex.  137,  although  that  case  seems 
to  have  been  somewhat  doubted  in  York  Tramways  Co.  v.  Willows,  8 
Q.  B.  D.  685,  C.  A.  Where,  however,  a  director,  who  has  been  irregularly 
appointed,  joios  in  allotting  shares  to  himself,  he  is  estopped  from  relying 
on  the  invalidity  of  the  aUotmeDt  arising  from  such  irregularity.  S.  C. 
As  to  the  appomtment  under  Table  A.,  CI.  52,  of  the  fiiist  directors,  see 
these  cases.  Ex  pte.  Kennedy,  44  Ch.  D.  472,  and  John  Motley  Building 
Co,  V.  Barras,  W.  N.  1891,  p.  69,  E.  S.,  Stirling,  J. 

A  member.  A.,  of  a  company  ceases  to  be  su(£  when  he  has  duly  trans- 
ferred his  shares  to  another  person,  B.,  whose  name  has  been  then  entered 
on  the  register.  An  absolute  transfer  to  a  pauper  is  good,  and  reHeves 
the  transferor  from  liabiH^  to  calls  as  a  present  member  of  the  company; 
De  Pass's  case,  4  D.  G.  &  J.  544  ;  28  L.  J.,  Ch.  769 ;  Ex  pU.  Bugg,  2  Dr. 
&  Sm.  452 ;  35  L.  J.,  Gh.  43 ;  Master's  case,  L.  B.,  7  Ch.  292 ;  but  if  the 
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transfer  be  colourable  only,  and  the  transferor  retain  an  interest  in  the 
shares,  the  transferor  remains  liable.  Hyama*  ccucy  1  D.  F.  &  J.  75 ;  29 
L.  J.,  Gh.  243 ;  Buddha  caae,  30  Beay.  143 ;  3  D.  F.  &  J.  297 ;  Ex  pU. 
KifUrea,  L.  B.,  5  Ch.  95.  So,  where  the  transfer  is  to  an  infant ;  for  the 
transferor  remains  liable,  till  there  is  on  the  register  a  transferee  who 
is  legally  liable  to  the  company.  Sy7non*a  caacy  Id,  298.  £nt,  if  the 
infant  transfer  to  an  adult  and  tne  transfer  is  registered,  the  liability  of 
the  original  holder  ceases  as  from  the  date  of  the  registration  of  the 
transfer  to  the  infant.  QoocICa  caae,  L.  B.,  8  Ch.  266.  It  is,  of  course, 
essential  that  the  transfer  should  be  accepted  by  the  transferee.  Ca/rtmelVa 
caae,  L.  B.,  9  Ch.  691.  But  it  is  not  essential  that  the  transfer  should 
haye  been  executed  by  him.  In  re  Taurine  Co.^  25  Ch.  D.  118,  C.  A., 
an^e,  p.  1159.  See  also  Cuninghame  y.  City  of  Olaagcw  Bank,  4  Ap.  Ca. 
607,  D.  P.  As  to  acceptance  of  transfers  on  behalf  of  the  company,  see 
CartmeWa  eaae,  aupra»  The  directors  are  bound  to  register  any  transfer 
duly  executed,  and  can  exercise  no  discretion  as  to  thereg^tration,  unless 
such  power  is  expresslygiyen  them  by  the  articles  of  association.  Weaton'a 
caaey  Jj.  B.,  4  Ch.  20.  The  duty  of  registration  is  merely  ministerial,  and 
it  takes  effect  from  the  time  the  traneler  is  sent  to  the  company^s  office. 
In  re  Cawley,  42  Ch.  D.  209,  C.  A.  The  question  of  the  non-registration 
of  a  transfer  by  the  company,  owing  to  the  laches  of  the  company, 
or  of  one  of  the  parties,  nas  usually  arisen  on  an  application  to 
the  court  to  remoye  the  transferor  from  the  list  of  contributories, 
and  some  of  the  principal  cases  are  here  collected  for  conyenienoe 
of  reference.  Shepherd^ a  caae,  L.  B.,  2  Eq.  564;  L.  B.,  2  Ch.  16; 
Marino' a  ctiae,  L.  B.,  2  Ch.  596;  Ex  pte,  Parker,  Id,  685;  Fyfe'a  caae, 
L.  B.,  4  Ch.  768;  RoUnaon  y.  Chartered  Bank,  L.  B.,  1  Eq.  32 ;  Walk&r'a 
caae,  L.  B.,  2  £q.  554;  8hipman*a  caae,  L.  B.,  5  £q.  219 ;  Nation' a  case, 
L.  B.,  3  Eq.  77;  Head! a  caae.  White* a  caae.  Id,  84;  Ward  and  Garfiia  caae, 
L.  B.,  4  Eq.  189;  Lcw^a  caae,  L.  B.,  9  Eq.  589;  see  BaUi^a  caae,  39  L.  J., 
Ch.  391 ;  Gilbert  a  caae,  L.  B.,  5  Ch.  559. 

By  the  Companies  Act,  1867,  s.  26,  ''a  company  shall,  on  the  applica- 
tion of  the  transferor  of  any  share  or  interest  in  the  company,  enter  in 
its  register  of  members  the  name  of  the  transferee  of  such  share  or  interest, 
in  the  same  manner  and  subject  to  the  same  conditions,  as  if  the  application 
for  such  entry  were  made  by  the  transferee." 

A  company  is  not  bound  to  send  notice  to  the  transferor,  of  their  refusal 
to  register  the  transfer.     Giiatard^a  caae,  L.  B.,  8  Eq.  438. 

A  past  shareholder  is,  subject  to  the  limitations  stated  in  sect.  38,  liable 
to  caDs,  if  the  company  be  wound  up.     Vide  peat,  p.  1166. 

In  the  case  of  jomt  ownership  the  liability  to  pay  calls  is  a  joint  liability 
which  surviyes.    MaxwelVa  caae,  20  L.  B.,  Eq.  585. 

CcUla,"]  The  power  to  make  calls,  and  the  conditions  for  enforcing 
them,  depend  on  the  articles  of  association  (if  any),  see  sects.  14,  15,  but 
if  there  are  none,  or  they  do  not  exclude  the  regulations  of  Sch.  1, 
Table  A.,  by  CI.  4,  the  directors  may  from  time  to  tune  make  such  calls 
as  they  think  fit,  upon  members  in  respect  of  all  moneys  unpaid  on  their 
shares,  proyided  21  da3rs'  notice,  at  least,  is  giyen  of  each  call ;  and  each 
member  shall  be  liable  to  pay  the  amount  of  calls  so  made,  to  the  persons 
and  at  the  times  and  places  appointed  by  the  directora ;  and  by  CI.  5,  a 
call  is  to  be  deemed  to  naye  been  made,  at  the  time  when  the  resolution 
of  the  directora  authorizing  it  was  passed. 

By  sect.  16,  all  moneys  payable  by  a  member  to  the  company  in  pur- 
suance of  the  regulations  of  the  company  are  to  be  deemed  a  specialty 
debt ;  and  by  sect.  75,  the  liability  to  contribute  to  the  assets  of  the  com- 
pany when  wound  up  shall  be  deemed  to  create  a  debt  of  the  nature  of  a 
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specialty,  accmiiig  due  from  such  person  at  the  time  when  his  liability 
commenced,  but  payable  at  the  times  when  calls  are  made  for  enforcing 
the  liability.  The  debts  created  by  these  sections  bind  the  heirs  of  the 
contributory.    Bttck  v.  Bobson,  L.  E.,  10  Eq.  629. 

By  sect.  70,  in  an  action  by  the  company  against  a  member  for  a  call,  or 
other  moneys  due  from  him  as  a  member,  the  special  matter  need  not  be 
set  forth,  but  it  is  sufficient  to  * '  allege  that  the  defendant  is  a  member  of  the 
company,  and  is  indebted  to  the  company  in  respect  of  a  call  made  or  other 
moneys  due,  whereby  an  action  or  suit  natli  accrued  to  the  company." 

By  the  Companies  Act,  1867,  s.  25,  **  Every  share  in  any  company  shall 
be  deemed  and  taken  to  have  been  issued,  and  to  be  held,  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  shall  have 
been  otherwise  determined  by  a  contract  duly  made  in  writing  and  filed 
with  the  registrar  of  joint  stock  companies,  at  or  before  the  issue  of  such 
shares."  See  on  this  section,  FothergUVs  case,  L.  B.,  8  Ch.  270 ;  Andrtss^ 
case,  8  Ch.  D.  126,  0.  A. ;  WhiU's  case,  12  Ch.  D.  611,  C.  A.  Where  the 
transaction  would  support  a  defence  of  payment,  the  section  does  not 
apply.  Spargo's  case,  L.  R,  8  Ch.  407;  (foates*  case,  L.  B.,  17  Eq.  169. 
^ee  Ferraos'  case,  L.  B.,  9  Ch.  355.  But  in  such  case  each  party  must 
have  on  the  other  a  claim  for  present  payment.  Kent^s  case,  39  Ch.  D. 
259,  C.  A. ;  Ex  pte,  Zoutpausherg  Prospecting  Co,,  (1891)  1  Ch.  119,  C.  A. 
Hence  a  contract  to  take  fully  paid-up  shares  cannot  fall  within  this 
principle,  for  the  allottee  never  contracted  to  make  Bsry  payment.    S.  C. 

The  contract  must,  it  seems,  be  signed  by  the  parties  to  it.  Ex  pte. 
Menzies,  43  Ch.  D.  118,  C.  A.  It  need  not  specify  the  shares  by  numbers. 
Ex  pte,  Forde,  30  Ch.  D.  153.  Registration  of  the  contract  substantiaUy 
at  the  time  of  issue  is  sufficient.  FooVs  case,  35  Ch.  D.  579.  But  an 
agreement  with  the  company  to  register  the  contract,  does  not  satisfy  the 
section.    In  re  Celluloid  Co.,  infra. 

The  recital  of  an  agreement  in  the  articles  of  association  does  not  satisfy 
this  section.  Fritchard^s  case,  L.  B.,  8  Ch.  956;  Firmston^s  case,  L.  B., 
20  Eq.  524.  Nor  does  a  clause  therein,  providing  that  all  the  original 
shares  shall  be  considered  fully  paid  up.  Crickmer^s  case,  L.  B.,  10  Ch. 
614 ;  explained  in  Anderson*s  case,  7  Ch.  D.  75,  105,  C.  A.  Though  it  is 
otherwise  where  the  aUottee  of  the  shares  subscribes  the  memorandum, 
and  the  articles  of  association  are  the  only  contract  between  him  and  the 
company.  In  re  Appletreewick  Lead  Mining  Company,  L.  B.,  18  Eq.  95 ; 
see  also  Coaies^  case,  supra.  The  section  does  not  alter  the  law  as  to  what 
amounts  to  payment.  S.  C. ;  Adamson*s  case,  L.  B.,  18  Eq.  670.  And  if 
the  articles  provide  that  the  directors  shall  receive  and  be  registered  as 
the  holders  of  fully  paid-up  shares,  they  are  not  liable  for  unpaid  shares. 
Miller's  case,  3  Ch.  D.  661 ;  5  Ch.  D.  70,  C.  A.  So  on  a  contract  by  A. 
with  the  company  to  take  paid-up  shares,  he  cannot  be  compelled  to 
accept  unpcdd  shares ;  Amofs  case,  36  Ch.  D.  702,  C.  A. ;  but  if  A.  deal 
with  such  unpaid  shares,  when  allotted  to  him,  as  a  member  of  the  com- 
pany he  will  DO  bound  to  pay  them  in  full.  Ex  pte,  Sandys,  42  Ch.  D. 
98,  C.  A.    A  transferee  of  fully  paid-up  shares  must  prove  that  the  re- 

^uirements  of  this  section  have  been  complied  with.  BlytKs  case,  4  Ch. 
>.  140.  But  the  issue  of  a  certificate  to  A.  stating  tluit  the  shares  are 
fullj  paid-up  will,  as  against  B.,  a  bond  fide  transferee  for  value,  without 
notice,  estop  the  company  from  alleging  that  the  shares  have  not  been 
paid  up  as  required  by  sect.  25.  Burkinshaw  v.  Nicolls,  3  Ap.  Ca.  1004, 
I).  P. ;  In  re  Hall  &  Co.,  37  Ch.  D.  712.  And  C.  who  takes  the  shares 
from  B.,  although  without  consideration  and  with  notice,  is  in  the  same 
position  as  B.  Barroiv's  case,  14  Ch.  D.  432,  C.  A.  Where,  however.  A., 
B.,  and  C,  aU  have  notice  that  the  shares  have  not  been  paid-up  in  cash, 
no  estoppel  arises  against  the  company.    In  re  Celluloid  Co,,  39  Ch.  D. 
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190,  0.  A.  As  to  when  the  shares  are  to  be  taken  to  be  issued  for  the 
purposes  of  this  section,  see  BusK$  case,  L.  B.,  9  Gh.  554 ;  Clarke's  case^ 
%  Ch.  D.  635,  C.  A. ;  see  also  Hartley's  case,  L.  E.,  10  Ch.  157. 

As  to  the  recovery  of  interest  on  calls,  vide  ante,  p.  597. 

Calls  can  only  be  made  by  duly  appointed  directors ;  see  Garden  Gully, 
Mkc,  Mining  Co,  v.  McLister,  1  Ap.  ua.  39,  P.  0. ;  and  by  at  least  the 
minimum  number  of  directors  fixed  by  the  articles  for  carrying  on  the 
business  of  the  company.  BoUomleifs  case,  16  Ch.  D.  681.  See  cdso  How^ 
beach  Coal  Co,  v.  Teague,  5  H.  &  N.  151 ;  29  L.  J.,  Ex.  137 ;  and  In  re 
Z.,  &c.  Freehold  Land  Co.,  31  Ch.  D.  223,  ante,  p.  1162. 

Calls  can  be  legally  made  so  as  to  bind  subscribers,  although  only  a 
small  portion  of  the  shares  are  taken  up;  Omamenial  Woodwork  Co.  y. 
Brown,  2  H.  &  C.  63 ;  32  L.  J.,  Ex.  190 ;  unless  the  articles  expressly  or 
impliedly  prohibit  the  directors  from  carryinff  on  the  company  until  the 
whole  or  any  given  part  of  the  capital  is  subscribed.  N,  Stafford,  Steel, 
<kc.  Co,  V.  Ward,  L.  B.,  3  Ex.  172,  Ex.  Ch.  If  the  articles  declare  that 
although  the  whole  of  the  shares  be  not  subscribed  for,  yet  the  registered 
members  for  the  time  being,  if  the  directors  should  by  resolution  so  declare, 
should  be  incorporated  for  carrpng  on  the  objects  of  the  incorporation, 
the  company  cannot  enforce  a  call  unless  all  tne  shares  have  been  sub- 
scribed for,  or  the  resolution  has  been  passed.  S.  C.  See  also  Feirce  v. 
Jersey  Waterworks  Co,,  L.  B.,  5  Ex.  209,  citedjxw^,  p.  1171.  The  resolu- 
tion for  a  call  must  specify  the  amount  of  call  and  date  for  payment ;  In 
re  Cawley,  42  Ch.  D,  209,  C.  A. ;  if  the  date  be  omitted  and  be  fixed  by 
resolution  at  a  later  day,  the  call  is  complete  on  the  later  day  only. 
S.  C.  See  also  Johnson  v.  Lyttle's  Iron  Agency,  5  Oh.  D.  687,  C.  A.  A 
contributory  of  a  company,  which  is  being  voluntarily  wound  up,  cannot, 
in  an  action  against  nim  for  calls,  rely  on  the  fact  that  no  notice  was 
given  to  him  that  his  name  had  been  entered  on  the  list  of  oontributories. 
Brwhton  Arcade  Co,  v.  Bowling,  L.  B.,  3  C.  P.  175. 

The  articles  of  association  provided  that  any  director  who  should  accept 
or  hold  any  office  under  the  company  other  than  that  of  manager,  should 
therefrom  be  disqualified  from  being  and  should  cease  to  be  a  director ; 
A.  was  appointed  secretary  at  a  salary,  and  whilst  secretary  was  elected 
a  director  and  appointed  on  a  committee  to  exercise  certain  powers  of  the 
directors ;  from  tnat  time  he  received  salary  as  a  committeeman,  instead 
of  as  a  secretary,  though  he  continued  to  perform  the  duties  of  that  office : 
it  was  held  that  A.  did  not  hold  an  office  under  the  company,  so  as  to  dis- 
qualify him  from  being  a  party,  as  a  director,  to  the  makmg  of  a  call.  Iron 
Ship  Coating  Co,  y.  Blunt,  L.  E.,  3  C.  P.  484. 

By  a  deed  of  settlement  of  a  company  the  capital  was  to  consist  of  1002. 
shares.  The  company  subsequently  created  50Z.  shares,  and  the  defen- 
duit  afterwards  purchased  some  of  their  shares,  executed  the  deed,  and 
received  dividenos.  The  company  was  afterwards  registered  under  the 
19  &  20  Yict.  c.  47,  and  t^e  defendant  was  sued  for  calls :  held,  that  he 
was  estopped  from  disputing  the  legality  of  the  50/.  shares,  and  the  com- 
pany could  sue  for  calls  made  before  incorporation.  Hull  Flax  Co,  v. 
Wellesley,  6  H.  &  N.  38 ;  30  L.  J.,  Ex.  5. 

A  deed  of  transfer  of  shares  from  A.  to  B.,  though  invalid  at  law  as  a 
deed,  on  the  ground  that  the  particulars  of  the  sluires  were  not  filled  in 
iintal  after  execution  by  A.,  yet  may,  after  execution  by  B.  operate  as  a 
valid  acceptance  by  B.  of  A.'s  shares,  and  render  B.  liable  to  be  entered 
on  l^e  register  as  a  shareholder.  Expte,  Contract  Cor,,  L.  B.,  3  Ch.  105. 
So,  where  B.  accepts  a  transfer  of  shares  to  him  from  L.,  which  the  direc- 
tors register,  although  the  transfer  of  the  shares  to  L.  is  not  registered 
till  afterwards,  after  this  last  registration  B.  is  liable  as  a  shareholder. 
Weikenhtirds  oascj  L.  E.,  8  Ch.  831.    A  partner  in  a  bulking  firm  may 
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accept  on  behali  of  his  firm  a  transfer  of  shares  made  to  the  firm,  as 
security  for  an  advance  made  by  a  firm.  S.  C.  So  a  transfer  of  shares 
to  a  company  may  be  accepted  by  execution  by  the  manager  for  the  com- 
pany, though  the  acceptance  is  not  under  the  seal  of  the  company.  Royal 
Bank  of  IiMtia*s  case,  L.  B.,  4  Ch.  252.  Where  the  assent  of  the  directors 
of  a  company  was  recjuired  to  each  transfer,  it  was  held  that  an  assent 
given  by  mistake  might  be  revoked;  Anderton^s  ccue,  L.  B.,  8  Eq.  509; 
so,  where  their  assent  was  obtained  by  a  fraudulent  misstatement.  Payne's 
ca$e,  L.  B.,  9Eq.  223. 

CI.  10,  Sch.  1,  in  Table  A.,  makes  it  lawful  for  the  directors  to  refuse  to 
register  the  transfer  of  shares  made  by  a  member  who  is  indebted  to  tiiem. 
But  this  only  appUes  where  the  member  is  indebted  at  the  time  the  trans- 
fer is  sent  to  the  company's  office  for  registration,  although  be  may  be 
indebted  before  it  is  brought  before  the  board  of  directors.  In  re  Cawley 
A  Co,^  ante,  p.  1163.  A  member  is  not  so  indebted  after  a  call  has  been 
made,  but  before  it  is  payable.  B.  v.  Inns  of  Court  Hotel  Co,,  32  L.  J., 
Q.  B.  369.  As  to  tender  of  payment  for  calls,  together  with  transfer,  see 
Eolden*s  caee,  L.  B.,  8  £q.  444. 

A  jttondam  shareholder  may  also  show  that  his  shares  have  been  duly 
forfeited;  by  01.  21,  Sch.  1,  in  Table  A.,  such  forfeiture  is  made  subjedb 
to  the  right  of  the  company  to  recover  calls  then  due.  Every  company 
has,  as  incident  to  its  existence,  power  to  enter  into  a  bond  fide  oompromise 
with  one  of  its  members,  who  disputes  that  he  is  a  shareholder,  and  as 
part  of  sudi  contract  to  cancel  his  shares.  BaiVa  com,  8  Ch.  D.  334,  C.  A. 
And  even  if  the  forfeiture  were  ultra  vires  of  the  directors,  the  defendant 
may  prove  subsequent  ratification  by  the  company.  Phosphate  of^  Lime 
Co,  V.  Green,  L.  K.,  7  0.  P.  43.  It  would  seem,  however,  that  in  this  case 
the  forfeiture  amounted  to  a  sale  of  the  shares  which  was  uUra  vires  of  the 
compan}[.  See  Trevor  v.  Whitworth,  12  Ap.  Ca.  409,  D.  P.  See  further 
as  to  ratification,  cases  cited  post,  p.  1170.  In  the  event  of  a  winding-up, 
a  past  member  of  a  oompAny  is  liable  to  calls,  subject  to  the  restrictions 
in  sect.  38,  even  though  his  shares  have  been  forfeited,  either  adversely 
for  non-payment  of  caUs ;  Bridger's  case  and  NeilVs  case,  L.  B.,  4  Ch. 
266 ;  Creyke's  case,  L.  B.,  5  Ch.  63;  or  on  a  valid  oompromise,  BaiKs  case, 
supra. 

A  change  of  a  company's  name,  under  sect.  13,  is  not  complete  imtil  it 
has  been  made  on  the  register,  and  a  new  certificate  of  incorporation  has 
been  issued  by  the  registrar ;  until  then,  the  corporation  exists  under  its 
old  name.  Shackleford  ds  Co,  v.  Dangerfiidd,  L.  B.,  3  C.  P.  407.  Hence, 
a  call  made  by  the  company  is,  before  the  certificate  is  issued,  to  be  sued 
for  in  the  old  name  of  tne  company ;  but  notice  of  the  call,  given  in  the 
new  name  of  the  company  to  a  shareholder  who  knew  of  uie  proposed 
change,  is  sufficient,  as  it  m  fact  gave  the  defendant  notice  that  the  call 
had  been  made.  S.  C.  Where  after  a  call  has  been  made,  the  company 
is  wound  up,  the  official  liquidator  may  give  notice  of  the  call  and  sue 
therefor.     Stone  v.  City  &  County  Bank,  3  C.  P.  D.  282,  0.  A. 

The  holder  of  scrip  certificates  of  a  company  issued  *'  to  bearer,"  is  not 
liable  to  calls.  Ormerod'a  case,  L.  B.,  5  Eq.  110 ;  Ex  pte.  CoUum,  L.  R., 
9  Eq.  236.  See,  however,  as  to  these  decisions,  McJSuen  v.  FT.  London 
Wharves,  &c.  Co,,  post,  p.  1179.  See  further, ^x>«t,  p.  1178.  Although  in  a 
limited  company  the  snareholders  cannot,  as  regards  tiie  debts  of  the 
company,  be  liable  beyond  the  amount  unpaid  on  tiieir  shares,  yet  if  the 
articles  of  association  provide  for  the  payment  of  sums  of  money  by  the 
members  inter  se,  the  Umit  does  not  apply  to  calls  for  such  payment. 
McKewan's  case,  6  Ch.  D.  447,  C.  A. 

Special  defences  in  actions  for  calls.^    Many  of  the  defences  that  may  be 
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Taised  to  the  action  by  appropriate  defences  will  be  found  under  the  re- 
spectiye  beads  in  Defences  to  actions  of  simple  contract,  ante,  pp.  628  et  sea, 
'the  cases  peculiarly  applicable  to  the  action  are,  howeyer,  here  collected; 
the  arrangement  of  the  subjects  is  alphabetical. 

Bankruptcy. "]  Under  the  Bankruptcy  Act,  1883,  ss.  43, 44, 54, 168  {ante, 
pp.  1084, 1085, 1081),  shares  in  companies  which  were  held  by  the  bankrupt 
pass  to  his  tnustee  on  his  appointment ;  but  by  sect.  55  (1),  {ante,  p.  113^, 
when  any  property  of  the  bankrupt  consists  of  shares  in  companies,  the 
trustee,  notwithstanding  that  he  has  endeayoured  to  sell,  or  has  taken 
possession  of  the  shares,  or  exercised  any  act  of  ownership  in  relation 
thereto,  may,  within  the  time  limited  by  the  section,  by  writmg  signed  by 
him,  disclaun  the  shares.  By  sect.  55  (2),  ante,  |>.  1136,  the  disclaimer 
shall  determine,  as  from  its  date,  the  rights  and  liabilities  of  the  bankrupt, 
but  shall  not  affect  those  of  any  other  person,  in  or  in  respect  of  the  shares. 
These  proyisions  are  so  much  more  comprehensiye  than  those  of  the  Acts 
prior  to  1869,  that  the  cases  decided  under  them  will  afford  no  assistance 
m  construing  the  aboVe  enactments.  When  a  company  is  wound  up  and 
a  contributory  is  bankrupt,  the  estimated  yalue  of  his  liability  to  calls, 
past  or  future,  may,  under  25  &  26  Yict.  c.  89,  s.  75,  be  proyed  against  his 
estate. 

Fraud  and  misrepresentation,']  In  an  action  for  calls  the  defendant 
cannot  set  up  the  fraud  of  the  directors,  imless  he  has  repudiated  his  shares 
as  soon  as  he  discoyered  the  fraud  practised  on  him ;  Deposit  Life  Assur^ 
ance  Co.  y.  Ayscough,  6  E.  &  B.  761 ;  26  L.  J.,  Q.  B.  29 ;  but  if  he  haye 
done  so,  the  freLud  affords  a  good  defence.  Bwlch-y-Plivm  Lead  Mining 
Co,  y.  Baynes,  L.  B.,  2  Ex.  824.  As  to  what  will  preclude  a  shareholder 
from  repudiating  his  shares,  vide  ante,  p.  850.  Where  the  company  falsely 
represented  that  their  shares  of  1052.  each  were  paid  up  to  the  extent  of 
100^,  it  was  held  that  a  shareholder  who  had  bought  shares  on  the  faith 
of  this  statement,  was  liable  onlyin  the  liquidation  to  pay  51.  a  share. 
Waterhouse  y.  Jamieson,  L.  R.,  2  H.  L.  Sc.  29. 

The  misrepresentation  must  come  from  an  actual  report  put  forward  by 
the  authority  of  the  company,  and  not  from  the  statements  of  directors, 
clerks,  &c.  Expte.  Frowd,  30  L.  J.,  Ch.  322;  New  Brunsmck,  &c.  Co.  y. 
Conyheare,  9  H.  JJ.  0.  711 ;  31  L.  J.,  Ch.  297  ;  Glamorganshire  Iron,  &c. 
Co,  V.  Irvine,  4  F.  &  F.  947;  cor.  Willes,  J.  See  also  cases  collected  ante, 
pp.  849  et  seq.  See  also  In  re  Devala  Provident  Oold Mining  Co.,  22  Ch.  D. 
593,  in  which  case,  howeyer,  the  statement  was  admissible  as  haying  been 
made  to  the  company.  Where  the  alleged  &aud  arises  on  the  prospectus 
and  articles  of  association,  &c.,  it  is  a  question  for  the  jury  whether  these 
documents  contained  fraudulent  misstatements  which  materially  induced 
the  defendant  to  take  the  shares.  Cleveland  Iron  Co.  v.  Stephenson,  4  F. 
&  F.  428,  Cockbum,  0.  J.  See  also  Glamorganshire  Iron,  &c.  Co.  y. 
Irvine,  supra;  W.  Bank  of  Scotland  y.  Addie,  L.  R.,  1  H.  L.  Sc.  145; 
Venezuela  By.  Co.  y.  Kisch,  L.  R.,  2  H.  L.  99. 

Innocent  misrepresentation  is  also  a  ground  for  repudiating  shares,  vide 
ante,  p.  848.  One  way  in  which  this  may  arise  is,  tnat  the  memorandum 
of  association  of  the  company,  when  formed,  does  not  correspond  with  the 
prospectus  by  which  the  shareholder  was  induced  to  take  shares,  or,  in 
other  words,  that  the  company  is  in  name  only,  the  same  as  that  in  which 
the  defendant  agreed  to  take  shares.  Stewards  case,  L.  R.,  1  Ch.  574; 
Webster's  case,  L.  R.,  2  Eq.  741 ;  Downes  y.  Ship,  L.  R.,  3  H.  L.  343. 
But  the  diareholder  must  use  reasonable  diligence  in  making  himself 
acquainted  with  the  contents  of  the  memorandum  of  association,  and  he 
must  on  discoyering  the  yariance  repudiate  the  shares  at  the  earliest 
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possible  time;  he  will  otherwise  be  taken  to  have  acquiesced  in  the 
Tarianoe.  (kikes  v.  Turquand,  L.  R.,  2  H.  L.  32d;  Lawrence^ s  case; 
Kincaid^s  case,  L.  E.,  2  Ch.  412 ;  Wilk%ns<m's  case.  Id.  636 ;  PeeVs  case.  Id, 
674 ;  WhiUhouse's  case,  L.  B.,  3  Eq.  790 ;  TaiU's  case.  Id,  795.  An  inno- 
cent but  material  misrepresentation  in  the  prospectus  and  articles  may  be 
STOund  for  repudiating  shares.  Thus,  where  the  company  was  formed 
for  working  a  mine,  represented  to  the  directors  and  believed  by  them  to 
be  a  valuable  mine  in  full  operation,  and  it  proved  worthless,  and  had 
ceased  to  be  worked  before  the  prospectus  issued,  and  the  directors 
rescinded  the  contract  for  the  mine  and  proceeded  to  purchase  another,  it 
was  held  that  a  shareholder,  who  had  taken  shares  on  the  faith  of  the 
prospectus,  was  entitled  to  be  relieved  from  his  liability.  Smith's  case, 
L  E.,  2  Ch.  604;  L.  E.,  4  H.  L.  64;  Smith  v.  Beese  River  Co,,  L.  E.,  2 
Eq.  264 ;  see  also  New  Brunswick  4k  Canada  By,  Co,  v.  Muggeridge,  4 
Drew.  686;  30  L.  J.,  Ch.  242.  But,  a  mere  exaggeration  in  the  state- 
ments in  the  prospectus  is  not  sufficient  for  this  purpose;  Denton  v. 
Macneil,  L.  E.,  2  Eq.  352;  and,  an  innocent  misrepresentation  must,  in 
order  to  constitute  a  defence  to  an  action  for  calls,  be  "  such  as  to  show 
that  there  is  a  complete  difference  in  substance  between  what  was  sup- 
posed to  be  and  what  was  taken,  so  as  to  constitute  a  failure  of  considera- 
tion." Panama,  &c,  B,  Mail  Co,  v.  Kennedy,  L.  E.,  2  Q,  B.  580,  587. 
And  in  this  point  it  differs  materially  from  a  fraudulent  misrepresenta- 
tion. Vide  ante,  p.  586.  See  also  Jackson  v.  Turquand,  L.  E.,  4  H.  L. 
305. 

As  to  defence  of  a  fraudulent  arrangement  between  the  defendant  and 
the  company  as  to  shares,  see  Odessa  Tramways  Co,  v.  Mendel,  8  Ch.  D. 
235. 

It  seems  that  when  a  shareholder  has  been  induced  to  take  shares,  by  a 
prospectus  which  is  fraudulent,  bj  reason  of  the  Companies  Act,  1867, 
Q,  38,  ante,  p.  850,  that  section  pves  him  an  action  for  false  misr^re- 
eentation  only,  and  does  not  entitle  him  to  have  his  name  removed  m>m 
the  register.  Governs  case,  1  Ch.  D.  182 ;  Sullivan  v.  Metcalfe,  5  C.  P.  D. 
455,  465,  per  Baggallay,  L.  J.  It  does  not,  therefore,  afford  a  defence  to 
an  action  for  calls ;  nor  does  the  Directors  Liability  Act,  1890,  ante,  p.  851. 

Infancy,"]  An  infant,  in  whom  shares  in  a  joint  stock  or  railway  com- 
pany have  vested  either  by  contract  or  purchase  or  devolution,  becomes 
thereby  the  possessor  of  an  interest  analogous  to  an  interest  in  a  real 
estate,  and  he  so  continues  until  repudiation  either  dunns  infancy,  or 
within  a  reasonable  time  after  he  has  come  of  age.  Lumsdens  case,  L.  E., 
4  Ch.  31 ;  see  also  cases  therein  cited.  Hence  a  simple  defence  of  infancy 
is  insufficient  in  an  action  for  calls,  unless  it  also  show  that  the  interest  is 
■divested  by  such  repudiation.  N,  W,  By,  Co,  v.  M^ Michael,  5  Ezch.  114, 
120 ;  Dublin  A  WicJdow  By.  Co.  v.  Black,  8  Exch.  181 ;  22  L.  J.,  Ex.  94. 
See  further,  Ebbetes  case,  L.  E.,  5  Ch.  302 ;  MitchelTs  case,  L.  E.,  9  Eg. 
363;  Baker's  case,  L.  E.,  7  Ch.  115.  In  sudi  an  action,  the  evidence  will 
depend  on  the  allegation  traversed  by  the  plaintiff  in  his  reply. 

Limitations,  Statute  of]  By  sects.  16,  76  {ante,  p.  1163),  liability  to  pay 
calls  is  in  the  nature  of  specialty,  and  the  period  of  limitation  is  thereiore 
20  years ;  3  &  4  Will.  4,  c.  42,  s.  3,  ante,  p.  686 ;  and  see  cases  cited  ante, 
p.  647. 

Set-off.]  A  shareholder  in  a  limited  company,  who  is  also  a  creditor  of 
the  company,  is  not,  in  the  event  of  the  company  being  wound  up  compnl- 
sorily,  or  under  the  supervision  of  the  court,  entitled  to  set-off  against  calls 
made  on  him,  either  the  debt  due  to  him  or  dividends  that  may  thereafter 
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be  due  to  lum  in  respect  thereof.  OrxsselVB  ease,  L.  B.,  1  Ch.  528.  See 
on  this  case  Expte,  Mackenzie^  L.  E.,  7  Eq.  240, 245,  per  Ld.  Bomilly,  M.  B. 
See  also  Sankey  Brook  Coed  Co,  y.  Marsh,  L.  E.,  6  Ex.  185;  and  Kenfa 
case,  39  Ch.  D.  259,  0.  A.  So,  against  calls  made  before  the  winding  np, 
debts  then  due  from  the  company  cannot  be  set  off.  Calisher*»  case,  L.  B., 
5  Eq.  214 ;  Bametfs  case,  L.  K.,  19  Eq.  449. 

In  the  case  of  an  unlimited  company,  the  power  of  allowing  a  set-off  of 
debts  against  calls  is  expressly  reserved  to  the  court  by  sect.  101.  Oibbs  & 
Wesfs  case,  L.  B.,  10  Eq.  312.  So,  where  the  liability  of  the  directors  or 
manager  of  a  company,  otherwise  limited,  is  made  unlimited  under  the 
Companies  Act,  1867,  ss.  4,  5 ;  see  s.  6.  Where  the  winding  up  is  yolun- 
tary  the  members  may  set  off  debts  against  calls.  Brighton  Arcade  Co,  y. 
Dfnuling,  L.  E.,  3  C.  P.  184.  Contra,  In  re  Whitehouse  A  Co,,  9  Ch.  D. 
595,  M.  E. ;  see  also  Black  &  Co,*s  case,  L.  E.,  8  Ch.  254.  And  when  tiie 
contributory  of  a  company,  in  the  course  of  being  wound  up  under  order 
of  the  court,  becomes  bankrupt,  the  case  is  then  governed  oy  the  bank- 
ruptcy law,  and  the  right  of  set-off  is  given  by  the  mutual  credit  clause 
of  the  Bankruptcy  Act,  1883,  s.  38  (an^,  p.  1134).  In  rt  Duckworth,  L.  E., 
2  Ch.  578;  In  re  Anglo-Oreek,  <fcc.  Co,,  L.  E.,  4  Ch.  174 ;  Expte,  Strang, 
L.  B.,  5  Ch.  492;  In  re  Marine  Mansions  Co,,  W.  N.  1870,  p.  81,  decided 
under  the  Bankruptcy  Act,  1849,  s.  171.  As  to  the  right  of  set-off  under 
the  Joint  Stock  Companies  Acts,  1856,  1857,  1858,  see  Garnet  &  Moseleu 
Odd  Mining  Co,  y.  Suttm,  3  B.  &  S.  321 ;  32  L.  J.,  a  B.  47;  Barretfs 
case  (No.  2),  4  D.  J.  &  S.  756 ;  34  L.  J.,  Bky.  41. 

Action  /or  re/using  to  register  transfer  of  sharee^^  The  transferor  of 
shares  may  sue  the  company  for  neglecting  to  register  his  transfer. 
Skinner  y.  City  of  London  Marine  Insur,  Cor.,  14  Q.  B.  D.  882,  C.  A. 
As  to  damages  recoverable,  vide  S.  C. 

Contracts,^  The  Companies  Act,  1862,  contained  no  provision  as  to  how 
companies  formed  under  it  were  to  enter  into  contracts ;  but  by  the  Com- 
panies Act,  1867  (30  &  31  Yict.  c.  131),  s.  37,  "  contracts  on  behalf  of  any 
company  under  the  principal  Act"  (Companies  Act,  1862),  ''may  be  made 
as  follows,  that  is  to  say,  (1.)  Any  contract  which,  if  made  between  pri- 
vate persons,  would  be  by  law  required  to  be  in  writing,  and  if  n^e 
according  to  English  law,  to  be  under  seal,  may  be  made  on  behalf  of  the 
company  in  writmg  under  the  common  seal  of  the  company,  and  such  con- 
tract maybe  in  the  same  manner  yaried  or  discharged ;  (2.)  Any  contract 
which,  if  made  between  private  persons,  would  be  by  law  required  to  be  in 
writing,  and  signed  by  tne  parties  to  be  charged  therewith,  ma;^  be  made 
on  behalf  of  the  company  in  writing,  signed  oy  any  person  acting  under 
the  express  or  implied  authority  of  the  company,  and  such  contract  may  in 
the  same  manner  be  varied  or  discharged;  (3.)  Any  contract  which,  if 
made  between  private  persons,  would  by  law  be  valia,  although  made  by 
parol  only,  and  not  reduced  into  writing,  may  be  made  by  parol  on  behau 
of  the  company  by  any  person  acting  under  uie  express  or  implied  autho- 
rity of  the  company,  ana  such  contract  may  in  the  same  way  oe  yaried  or 
discharged:  And  all  contracts  made  accordine  to  the  provisions  herein 
contained  shall  be  effectual  in  law,  and  shall  be  oinding  ui>on  the  company 
and  their  successors  and  all  other  parties  thereto,  their  heirs,  executors,  or 
administrators,  as  the  case  may  be."  This  section  is  the  same  as  19  &  20 
Tict.  c.  47,  s.  41,  which  applies  to  companies  registered  under  that  Act, 
even  since  the  repeal  of  that  Act  by  the  25  &  26  Yict.  c.  89,  vide  ante, 
p.  1156.  Prince  v.  Prince,  L.  E.,  1  Eq.  490. 
.    By  the  Companies  Act,  1862,  ss.  8,  9,  a  limited  company  is  to  have  the 
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word  "  limited"  as  the  last  word  in  its  name.  By  sect.  42,  any  director  or 
officer  of  such  a  company,  issuing  inyoioes,  &o.,  or  accepting,  &c.,  a  bill  of 
exchange,  &c.,  without  the  name  mentioned  as  above,  is  made  personally 
liable  on  such  negotiable  instruments,  unless  they  are  paid  by  the  com- 
pany. See  Penrose  v.  Martyr,  E.  B.  &  E.  498 ;  28  L.  J.,  Q.  B.  28,  decided 
under  19  &  20  Vict.  c.  47,  s.  31. 

By  sect.  47,  ''a  promissory  note  or  bill  of  exdiange  shall  be  deemed  to 
have  been  made,  accepted  or  indorsed  on  behalf  of  any  company  under 
this  Act,  if  made,  accepted  or  indorsed  in  the  name  of  the  company  by 
any  person  acting  imder  the  authority  of  the  company;  or,  ii  made, 
accepted  or  indorsed  by,  or  on  behalf,  or  on  account  of  the  company,  by 
any  person  acting  imder  the  authority  of  the  comjuiny." 

^ct.  55  enables  any  company  to  execute  deeds  by  power  of  attorney 
out  of  the  United  Kingdom ;  and  the  Ciompanies  Seals  Act,  1864  ^27  &  28 
Vict.  c.  19),  gives  facihties  for  the  execution  abroad  of  deeds  of  uie  com- 
pany, by  a  special  seal. 

The  Companies  Act,  1862,  does  not  confer  on  all  companies  incorporated 
under  it,  the  power  of  issuing  negotiable  instruments :  such  a  power  exists 
only  where,  upon  a  fair  construction  of  the  memorandum  and  articles  of 
association,  it  appears  that  it  was  intended  to  be  conf  eired.  In  re  Peruvian 
Bye.  Co,,  L.  E.,  2  Ch.  617.  Where  the  company  has  such  power,  and 
represent  that  they  have  exercised  it,  they  cannot  afterwards  set  up  any 
informality  in  the  execution  of  the  power.  Ex  pte,  Overend,  Oumey  db  Co., 
L.  E.,  4  Ch.  460.  See  also  In  re  County  Assurance  Co.,  L.  E.,  5  dn.  288 ; 
and  Collie's  Claim,  L.  E.,  12  Eq.  246. 

A  contract  with  A.  to  act  as  foreman  of  the  works  of  a  company,  regis- 
tered under  the  Act,  signed  by  two  of  the  subscribers  to  the  memorandum 
of  association,  no  articles  having  been  filed,  or  other  shares  allotted,  was, 
in  the  absence  of  evidence  to  the  contrary,  held  to  be  evidence  of  a  con- 
tract binding  on  the  company.  Totterdell  v.  Fareham  Blue  Brick,  &c.  Co., 
L.  E.,  1  C.  P.  674.  As  to  what  contracts  a  trading  company  coiild  enter 
into  without  seal  before  the  Companies  Act,  1867,  ante,  p.  1169,  see  S.  of 
Ireland  Colliery  Co.  v.  Waddle,  and  other  cases,  ante,  pp.  1152  e^  seq. 

A  minute  of  a  contract  entered  in  a  book  and  signed  by  the  chairman 
under  sect.  67,  ante,  p.  1157,  is  sufficient  to  satisfy  the  Stat,  of  Frauds, 
8.  4.  Jones  v.  Victoria  Graving  Dock,  2  Q.  B.  D.  314,  C.  A.  Sect.  67  gives 
validity  to  such  acts  only,  as  are  done  prior  to  the  invalidity  of  the  appoint- 
ment of  the  directors,  &c.  being  known.  In  re  Bridport  Old  Brevoery  Co., 
L.  E.,  2  Ch.  191. 

Where  shareholders  permit  persons  to  be  (2e  facto  in  the  office  of  direc- 
tors, the  company  is,  as  against  innocent  third  parties,  bound  by  the  acts 
of  those  persons.  Mahony  v.  Holy  ford  Mining  Co.,  L.  E.,  7  H.  L.  869. 
A  com])any,  having  power  to  enter  into  a  contract  for  the  purchase  of 
goods,  is  TOimd  by  such  contract,  although  the  goods  may  not  be  intended 
to  be  used  for  the  purposes  of  the  company,  and  although  the  fact  may 
be  known  to  the  person  with  whom  the  contract  is  entered  into.  In  re 
CoTdract  Corporation,  L.  E.,  8  Eq.  14. 

A  contract  entered  into  by  the  directors,  which  is  ultra  vires  of  the  com- 
pany, will  not  bind  the  company,  even  though  ratified  by  every  member 
of  uie  company.  Riche  v.  Ashhury  By.  Carriage,  d;c.  Co.,  L.  E.,  7  H.  L. 
653.  The  company  can  by  an  ordinary  general  meeting  enter  into  a  con- 
tract which,  although  within  its  objects,  is  ultra  vires  of  the  directors. 
Grant  v.  United  J^ngdom  Switchback  Rys.  Co.,  40  Ch.  D.  135,  0.  A.; 
Irvine  v.  Union  Bank  of  Australia,  2  Ap.  Ca.  366,  P.  C.  As  to  what  con- 
stitutes sufficient  ratification  of  such  a  contract  by  the  individual  members 
of  the  company,  see  Phosphate  of  Lime  Co.  v.  Green,  L.  E.,  7  C.  P«  43; 
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and  cases  cited  |>Mf,  p.  1173.  A  company  registered  with  limited  liability 
cannot  have  ijower  to  purchase  its  own  shares,  such  power  would  he 
inconsistent  with  sects.  8  and  12.  Trevor  y.  Whitworth,  12  Ap.  Ca.  409, 
D.  P.  Where  the  articles  provide  that,  as  soon  as  3,000  shares  are  sub- 
scribed for  and  allotted,  the  members  should  be  associated  for  the  objects 
of  the  company,  the  company  have  no  power  to  enter  into  a  contract  imtil 
the  3,000  shares  haye  been  allotted.  Peirot  y.  Jenty  Waterworks  Co, ,  L.  B. , 
6  Ex.  209. 

The  promoter  P.  could  not  at  law  sue  a  company,  after  its  incorporation, 
for  premninary  expenses  incurred  by  him  in  tne  establishment  of  the  com- 
pany, even  though  the  articles  of  association  of  the  company  provide  that 
such  expenses  shall  be  defrayed  by  the  company ;  for  P;  is  not  a  party  to 
the  articles,  and  the  company  could  not  be  liable  by  ratification,  as  it  did 
not  exist  at  the  time  the  work  was  done.  Melhado  v.  Porto  AUgre  Ry,  Co., 
L.  E.,  9  0.  P.  503 ;  followine  Kdner  v.  Baxter,  L.  B.,  2  0.  P.  174,  cited 
ante,  p.  540.  See  also  PritcharcTs  case,  L.  E.,  8  Ch.  956 ;  Eley  v.  Positive 
ike.  Asswr.  Co.,  1  Ex.  D.  20,  88,  0.  A. ;  Browne  v.  La  Trinidad,  37  Ch. 
D.  1,  C.  A.  So  where  a  contract  has  been  made  between  A.  and  P.  on 
behalf  of  the  intended  compcmy,  the  company  when  formed  cannot  ratify 
it,  so  as  to  be  boimd  thereby  to  A.  In  re  Empress  Engineering  Go,,  16 
Oh.  D.  125,  0.  A.  If,  however,  the  company  have  adopted,  and  derived 
benefit  from,  the  services  of  P.,  they  will  be  liable  to  pay  him  therefor ; 
S.  0.,  Id,,  130,  per  James,  L.  J. ;  In  re  Hereford,  <fcc.  Engineering  Co,,  2 
Ch.  D.  621 ;  but  not  for  work  done  by  other  persons  on  P.'s  retainer. 
S.  C. ;  In  re  Botherham  Alum,  &c,  Co,,  25  Ch.  D.  103,  C.  A.  See  further 
In  re  Northumberland  Avenue  Hotel  Co,,  33  Ch.  D.  16,  C.  A. ;  and  Howard 
y.  Paiewt  Ivory  Manufacturing  Co,,  38  Ch.  D.  166. 

The  company  may,  in  general  meeting,  authorize  }>ayments  which  could 
not  legally  DO  enforced,  ii  they  are  made  bond  fide,  witnin  the  scope  of  the 
company's  business,  and  reasonably  incidental  to  carrying  on  tmit  busi- 
ness for  the  company's  benefit ;  Henderson  v.  Bank  of  Australasia,  40 
Ch.  D.  170 ;  and  so  may  the  directors.  Taunton  y.  Boyal  Insur.  Co,,  2 
H.  &  M.  135 ;  33  L.  J.,  Ch.  406.  As  to  authority  of  a  general  manager 
to  make  a  promissory  note  on  behalf  of  the  company,  see  Simpson* s  Claim, 
36  Ch.  D.  532. 

Setoff  and  oounier^claim,']  In  an  action  by  a  company,  in  course  of 
compulsory  winding-up,  for  a  debt,  the  defendant  may  under  J.  Act,  1875, 
s.  10,  ante,  p.  300,  set  up  by  way  of  counter-claim,  a  claim  for  unliqui- 
dated damages.  Merseu  Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648, 
C.  A. ;  9  Ap.  Ca.  434,  D.  P.  That  section  extends  the  Bankruptcy  Eules 
with  regara  to  mutual  credits  and  dealings,  to  claims  that  are  within  the 
Companies  Act,  1862,  s.  158.  Eberles  HoUls,  &c,  Co,  v.  J<mas,  18  Q.  B.  D. 
459,  C.  A.  But  it  onh^  applies  to  claims  on  each  side  which  result  in 
pecuniary  liabilities.  S.  C.  Thus  a  debt  due  from  the  plaintiff  company, 
cannot  be  counter-claimed  aeainst  a  claim  by  it  in  an  action  of  detinue. 
8.  C.  See  the  cases  in  bankruptcy,  anU,  pp.  1134  ef  seq.  In  an  action 
by  a  company,  for  the  price  of  unascertained  goods,  supplied  by  the 
company  after,  but  in  pursuance  of  a  contract  entered  into  before,  the 
commencement  of  the  winding-up,  a  debt  due  from  the  plaintiffs  to  the 
defendant  prior  to  that  event  cannot  be  set-off.  hw/s  Hall  Boiling  Mills 
Co,  v.  Douglas  For^  Co.,  8  Q.  B.  D.  179.  For  the  rights  of  the  parties 
are  fixed  at  the  tune  of  the  winding-up.  See  In  re  AsphaUic  Pavement 
Co.,  W.  N.  1884,  p.  103,  Bacon,  V.-C. ;  Expte.  Theys,  25  Ch.  D.  587,  0.  A. 
Sect.  10  applies  to  any  company  in  liquidation  until  it  is  shown  to  be 
solvent.    Id.  591,  per  lA.  Selbome,  C. 

oa2 
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Service  o/nduxi,']  By  sect.  62,  ''  any  summons,  notice,  order  or  other 
document  required  to  be  served  vpon  the  company,  may  be  served  l^ 
leaving  the  same,  or  sending  it  through  the  post  in  a  prepaid  letter 
addressed  to  the  comnany,  at  their  registered  q^ce." 

By  sect.  63,  *'  any  aocimient  to  be  served  by  post  on  the  company,  shall 
be  posted  in  such  tmie  as  to  admit  of  its  bein^  delivered  in  the  due  course 
of  aelivery  within  the  period  (it  any)  prescriDed  for  the  service  'hereof  ; 
and  in  proving  service  of  sucn  document  it  shall  be  sufficient  to  prove 
that  such  document  was  properly  directed,  and  that  it  was  put  as  a  pre- 
paid letter  into  the  post-office." 

By  sect.  64,  ''any  summons,  notice,  order  or  proceeding  requiring 
authentication  by  the  company  may  be  signed  by  any  director,  secretary, 
or  other  authorized  officer  of  the  company,  and  need  not  be  under  the 
common  seal  of  the  company,  and  the  same  may  be  in  writing  or  in  print, 
or  partly  in  writing  and  partly  in  print." 

By  Sch.  1,  Table  A.,  CI.  (95)  *'  a  notice  may  be  served  hy  a  company 
upon  any  member,  either  personallv  or  by  sending  it  throum  the  post  in 
a  prepaid  letter,  addressed  to  sucn  member  at  his  registered  plaoe  of 
abode ;"  and  by  CI.  (97),  *'  if  served  by  post,  it  is  to  be  deemed  to  have 
been  served  at  the  tiide  when  the  letter  containing  the  same  would  be 
delivered  in  the  ordinary  course  of  the  post ;  and  in  proving  such  service 
it  shall  be  sufficient  to  prove  that  the  letter  containmg  the  notices  was 
properly  addressed  ana  put  into  the  post-office."  These  clauses  only 
apply  to  notices  within  the  ordinary  business  of  the  company,  and  not  to 
the  service  of  notice  of  facts,  wmch  would  entitle  the  shareholder  to 
repudiate  his  shares.  Inre  L.  &  Staffordshire  Fire  Ineur,  Co.,  24  Ch.  D. 
149. 

A  third  mode  of  service,  bv  leaving  the  notice  at  the  registered  abode  of 
the  shareholder,  is  allowed  by  the  19  &  20  Yict.  c.  47,  Sch.  Table  B., 
CI.  (85) ;  and  Table  A.  of  the  present  Act  does  not  apply  (see  sect.  176)  to 
companies  formed  and  registered  under  the  repealed  Jomt  StodL  Com- 
panies Acts ;  and  as  to  those  registered  under  the  19  &  20  Yict.  o.  47» 
Table  B.  of  that  Act  ll  still  in  operation  (see  sect.  205,  ante,  p.  1156). 

Official  liquidators  J]  Official  liquidators,  appointed  under  the  Act,  have 
power,  with  the  sanction  of  the  court  (sect.  95)  amongst  other  things,  to 
Dring  or  defend  any  action,  suit,  or  otiier  legal  preceding,  in  the  name 
and  on  behalf  of  the  company.  As  to  the  persoxutl  liabili^  of  an  official 
Uquidator  for  a  rent-chajqge,  see  Graham  v.  Edge,  20  Q.  B.  B.  683,  G.  A., 
cited  ante,  p.  328. 


3.  Companies  registered  under  the  Joint  Stock  Companies  Act,  1844 

(7  <fc  8  Vict.  c.  110). 

This  Act  is  repealed  {ante,  p.  1156),  but  not  as  to  the  incorporation  of 
companies  registered,  and  liabilities  mcurred  under  it,  and  the  following 
cases,  &c.,  may  still  be  useful.  As  to  the  effect  on  this  Act  of  the  sevem 
enactinents  prior  to  the  Companies  Act,  1862,  see  In  re  Bank  of  London, 
4tc,  Insurance  Association,  L.  B.,  6  Oh.  421. 

Companies,  when  completely  registered  under  7  &  8  Yict.  o.  110,  became 
only  quasi  incorporated  for  the  purposes  specified  in  the  Act.  Hie  deed  of 
settlement  must  contain  certain  provisions  in  order  to  entitie  the  company 
to  registration ;  but  when  a  certificate  of  complete  registration  has  been 
given  by  the  registrar,  the  certificate  is  evidence  that  the  needful  pro- 
visions are  insertdd  in  the  settiement,  and  the  conditions  fulfilled,  wnich 
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entitle  the  oompony  to  such  certificate;  sect.  7.  In  the  absence  of  evidence 
to  the  contrary,  the  above  certificate,  and  copies  of  the  return  made  half- 
yearly  to  the  registrar  of  all  transfers  of  shares  and  changes  in  the  share- 
holders, are  admissible  in  evidence  without  proof  of  signature  or  seal  of 
office ;  sect  15 ;  and  certified  copies  or  extracts  of  all  returns  and  deeds 
registered  shall  be  received  without  proof  of  signature  or  seal ;  sect.  18. 
The  certificate  of  the  registration  of  a  joint-stock  company,  under  the 
hand  of  the  assistant  registrar,  is  admissible  in  evidence,  without  any 
allegation  in  the  certificate,  or  proof,  aliunde,  of  the  absence  of  the  regis- 
trar, althoujg^h,  by  sect.  19,  the  assistant  registrar  is  only  empowered  to 
act  in  the  abisence  of  his  principal.  Baker  v.  Cave,  I  K,  &  "S.  674 ;  26 
L.  J.,  Ex.  190. 

Actions  for  calls.^  Sect.  55  provides  for  the  recovery  of  calls.  The 
company  may  sue  for  the  instalment  due  in  an  action  of  debt ;  and  in  the 
statement  of  claim  it  is  enough  to  state  that,  at  the  commencement  of  the 

suit,  the  defendant,  as  holder  of shares  in  the  company,  was  indebted 

to  the  company  in  the  sum  of for  instalmente  of  capital  due  and 

jmyable  in  resj>ect  of  the  shares,  and  that  defendant  has  not  paid  it ;  and 
if  on  the  trial  it  shall  be  proved  that  the  defendant  was  hdder  of  any 
fihare  when  the  instalment  became  due,  the  company  shall  recover  it,  witL 
interest  at  5  per  cent,  from  the  day  it  became  due. 

On  the  trial  the  plaintiff  must  prove  that  the  defendant  is  a  shareholder. 
This  may  be  by  a  certified  copy  of  the  registered  list  of  subscribers ;  Turner 
y.  Metropolitan  Live  Stock  Co,,  2  Exch.  567 ;  or  of  the  returns  of  transfers 
made  under  sect.  18,  cited  supra;  or  by  proof  that  he  has  received  divi- 
dends, or  otherwise  acted  as,  or  claimed  to  be,  a  shareholder,  in  which  case 
the  books  of  the  company,  duly  kept,  will  be  evidence  against  him  of  the 
number  of  shares.    Maguire^s  case,  3  De  G.  &  Sm.  31. 

In  an  action  for  calls  the  plaintiff  may  prove  the  registration,  if  denied, 
without  producing  its  certificate  of  registration.  Agricultural  Cattle  In^ 
surance  Co.  y.  Fitzgerald,  16  Q.  B.  432;  20  L.  J.,  Q.  B.  244.  If,  in  such 
an  action,  the  company's  deed  of  settlement  be  produced  in  evidence  te 
prove  the  defendant  to  be  a  shareholder,  and  therefore  liable  under  sect.  55 
of  the  Act,  the  deed  is  available  for  this  purpose,  though  it  may  appear 
that,  since  execution  by  the  defendant,  the  name  of  a  shiureholder,  sub- 
scribed before  that  of  the  defendant,  has  been  erased,  and  the  erasure 
not  accounted  for.  S.  C.  It  is  no  defence  that  the  company's  settlement 
deed  did  not  comply  with  the  conditions  imposed  by  the  Act ;  the  regis* 
trar's  certificate  is,  for  the  purposes  of  such  action,  condusiye.  Banvfen 
Iron  Co,  V.  Bamett,  8  0.  B.  406;  Be  Independent  Assurance  Co.,  1  Sim. 
N.  S.  47 ;  20  L.  J.,  Ch.  30 ;  per  Bolfe,  Y.-C.  As  to  the  validity  of  an 
irregular  transfer  of  shares,  see  Murray  v.  Bush,  L.  B.,  6  H.  L.  37. 

An  arrangement  made  with  a  shareholder  for  his  retirement  from  the 
company,  by  the  directors,  beyond  the  scope  of  the  deed  of  settlement,  wiU 
become  vahd  if  ratified  by  every  individual  member  of  the  compaOT. 
Evans  v.  Smallcornbe,  L.  B.,  3  H.  Jj.  249;  see  also  Spackman  y.  Evans,  Id, 
171,  and  Houldsivortk  y.  Evans,  Id.  263.  As  to  what  constitutes  sufficient 
ratification  of  such  a  contract,  vide  S.  CO.  As  to  what  compromise  is 
within  the  powers  of  the  directors,  vide  S.  00.,  and  Dixon  y.  Evans,  L.  B.» 
5  H.  L.  606. 

Contracts.^  As  to  general  contracte  under  sect.  44,  although  the  statute 
or  a  deed  of  settlement  may  restrict  the  powers  of  the  directors,  it  is  not 
necessary  for  a  plaintiff  who  sues  the  company,  to  show  that  the  contract 
was  conformable  to  the  dped,  or  that  the  requiremente  in  the  statute  werv 
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obeeryed;  the  proof  of  irregnlarity  lies  on  the  defendants.  Smith  T.Btdl 
OloM  Co,,  8  C.  B.  668;  S.  0.,  11  C.  B.  897  ;  21  L.  J.,  C.  P.  106.  See 
ooK^ra,  Ridley  y.  Plymouth  Grinding  Co.,  2  Exch.  711 ;  bat  in  the  latter 
case  the  contract  was  foreign  to  the  hnsiness  of  the  company. 

By  sect.  45,  bills  of  exchange  and  promissory  notes  (where  authorized 
b^  deed  of  settlement  or  bye-law)  shall  be  made  or  accepted  by  two 
directors  expressly  on  hehalf  of  the  company ,  and  conntersigned  by  the 
secretary  or  other  appointed  officer;  and  indorsement  may  be  in  the  name 
of  the  company  by  an  authorized  officer.  On  such  a  bill  or  note  the 
company  may  sue  or  be  sued  as  efiectiyely  as  in  the  case  of  a  contract 
under  tibeir  seal.  Under  this  section,  if  a  bill  of  exchange  drawn  upon  a 
joint  stock  company  be  accepted  by  two  of  the  directors,  the  acceptance  is 
yoid  as  against  the  company,  if  not  **  expressed  to  be  accepted"  oy  them 
"on  behalf  of  such  company,"  though  tne  section  does  not  contam  any 
words  of  nullification.  Ealford  y.  Cameron*s,  akc.  My.  Co.,  16  Q.  B.  442; 
20  L.  J.,  Q.  B.  160.  But  where  a  bill,  drawn  upon  tihe  company  by  their 
corporate  name,  and  sealed  with  their  seal,  haying  the  name  of  the  com- 
pany circumscribed,  was  accepted  by  two  persons  styling  themselyee 
directors  of  the  company  appointed  to  accept  the  bill,  and  the  acceptance 
was  countersigned  by  the  companVs  secretojy;  held,  that  such  acceptance 
was  sufficiently  express.  S.  G. ;  £dtmrds  y.  Id,,  6  Exch.  268.  The  want 
of  the  counter-signature,  rec^^uiixsd  by  sect.  45,  will  be  no  defence  to  an 
action  on  the  bill,  the  act  bemg  directory  only,  semhle,  Aggs  y.  Nicholson, 
1  H.  &  N.  165 ;  25  L.  J.,  Ex.  348. 

By  sect.  46,  all  deeds  bearing  the  seal  of  the  company  shall  be  signed 
by  two  directors  at  least.  Where  the  seal  is  apparently  regular,  and  the 
instrument  good  on  the  face  of  it,  no  excess  of  authority  on  the  part  of 
the  directors  will  be  presumed ;  and,  semble,  if  the  excess  be  unlmown  to 
the  obligee  at  the  time,  and  if  there  be  no  fraud  or  irregularity,  such, 
excess  of  authority  (at  least  in  a  matter  within  the  general  scope  of  the 
company's  business)  will  be  no  defence.  E,  British  ISank  y.  Turquand,  5 
E.  &  B.  248  ;  24  L.  J.,  Q.  B.  327 ;  6  E.  &  B.  327 ;  25  L.  J.,  Q.  B.  317, 
Ex.  Oh. ;  see  Agar  y.  Athenasum  Insurance  Co,,  3  0.  B.,  N.  S.  725;  27 
L.  J.,  0.  P.  95. 

Whether  and  for  what  purpK)ses  a  party  contracting  with  a  comjuiny  is 
to  be  considered  as  affected  with  notice  of  the  contents  of  the  registered 
deed  of  settlement,  was  discussed  in  H.  British  Bank  y.  Turquand,  supra, 
and  the  cases  there  cited,  and  in  Greenwoods  case,  3  D.  M.  &  G.  459, 
479 ;  23  L.  J.,  Oh.  966,  973.  In  Balfour  v.  Ernest,  5  0.  B.,  N.  S. 
601 ;  28  L.  J.,  0.  P.  170,  it  was  treated  as  settled  law  that  a  person  con- 
tracting with  a  registered  company  miist  be  assumed  to  know  and,  sfwhUy 
is  bound  to  learn  what  powers  are  conferred  on  the  directors  by  the  deed 
of  settlement.  But  it  is  obseryable  that  the  bill  of  exchange  l^ere  sued 
on  was,  plainly  and  to  the  knowledge  of  the  plaintiff,  not  one  issued  for 
the  ordinary  purposes  of  the  company  as  such. 

As  to  admissions  by  joint  stock  companies,  see  ante,  pp.  70,  71. 


4.  Comp<mieB  within  the  Companies  Clauses  Consolidation  Ad,  1845, 

incorporated  by  special  Acts, 

To  what  companies  the  Ad  applies,']  The  8  &  9  Vict.  c.  16,  s.  1,  enacts, 
**  That  this  Act  shall  apply  to  eyery  joint  stock  company  which  shall,  by 
any  Act  which  shall  hereafter"  (8th  May,  1845)  "be  paissed,  be  incorpo: 
rated  for  the  purpose  of  carrying  on  any  undertaking :  and  this  Act  shall 
be  incorporated  with  such  Act ;  and  sJl  the  dauses  and  proyisions  of  this 
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Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by  any  such 
Act,  shall  apply  to  the  company  wnich  shall  be  incorporated  by  such  Act, 
and  to  the  undertaking  for  carrying  on  which  su^  company  shall  be 
incorporated,  so  far  as  me  same  shall  be  applicable  thereto  respectively ; 
and  such  clauses  and  provisions,  as  well  as  the  clauses  and  provisions  of 
every  other  Act  which  shall  be  incorporated  with  sudi  Act,  snail,  save  as 
aforesaid,  form  part  of  such  Act,  and  be  construed  together  therewith  as 
forming  one  Act."  Sect.  3.  The  interpretation  clause,  amongst  other 
things,  enacts,  that  the  word  month  shall  mean  calendar  month:  the 
expression  the  directors  shall  mean  *'  the  directors  of  the  company,  and 
shaU  include  all  persons  having  the  direction  of  the  undertaking,  whether 
XLnder  the  name  of  directors,  mana^rs,  committee  of  manc^ment,  or 
under  any  other  name:"  the  word  shareholder  shall  mean  **  ^areholder, 
proprietor,  or  member  of  the  company ;  and  in  referring  to  any  such 
shareholder,  expressions  properly  applicable  to  a  person  shaU  be  held  to 
apply  to  a  corporation ; "  ana  the  expression  the  secretary  shall  include  th^ 
word  clerk. 

The  reported  cases  on  this  Act  are  principally  upon  railway  Acts. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  contains  certair 
seneral  clauses  previously  usually  inserted  in  the  special  Act,  as  to  cancel- 
mtion  and  surrender  of  shares,  the  creation  of  additional  capital,  debenture 
stock,  and  the  change  of  name.  This  Act  has  been  amended  by  the 
Companies  Clauses  Act,  1869  (32  &  33  Vict.  c.  48). 

Notice  of  a4:tion,l^  Some  railway  and  other  similar  companies,  by  statute, 
are  entitled  to  notice  of  action  under  the  Act  by  which  they  are  incorpo- 
rated, for  things  done  in  pursuance  of  their  Act.  The  absence  of  notice 
must  be  pleaded  specially,  and  statutable  power  to  show  it  under  a  general 
defence  is  not  now  usually  given  to  such  companies.  The  defence  must 
show  that  the  action  falls  within  the  class  described  in  the  statute. 
Garton  v.  Gt.  W.  Hij.  Co.,  E.  B.  &  E.  846 ;  28  L.  J.,  a  B.  321,  Ex.  Ch. 
Where  **  any  person"  acting  in  pursuance  of  the  Act  was  entitled  to  notioe 
of  action,  it  was  held  that  the  company  were  included  in  the  word  person, 
Boyd  V.  Croydon  By.  Co.,  4  N.  C.  669.  By  a  railway  Act  no  action  was 
to  be  brought  for  anything  done  or  omitted  to  be  done  in  pursuance  of 
the  Act,  or  in  the  execution  of  the  powers  or  authorities  given  by  the  Act, 
tmless  20  days'  previous  notice  in  writing  should  be  ^ven;  the  company, 
contrary  to  the  provisions  of  the  Act,  made  excessive  charges  for  the 
carriage  of  goods,  and  claimed  and  received  the  amount  of  such  charges 
from  me  plaintiff ;  held,  that  in  an  action  for  money  had  and  received, 
brought  to  recover  back  the  sums  so  extorted,  the  company  were  entitled 
to  a  notice  of  action.  Kent  v.  Gt.  W.  By.  Co.,  3  C.  B.  714.  But  in  the 
case  of  a  like  provision,  where  an  action  was  brought  against  a  railway 
company,  in  tneir  capacity  of  carriers,  for  an  injury  to  the  plaintiff  whilst 
he  was  a  passenger  on  the  railway,  it  was  held,  that  no  notice  of  action 
was  necessary,  although  for  the  purpose  of  showing  that  the  accident 
occurred  from  a  speed  which  was  improper  under  the  circumstances,  evi- 
dence was  ^ven  of  the  defective  state  of  the  rails,  which  it  was  contended 
was  an  omission  in  some  of  the  works  authorized  by  the  Act.  Carpue  y. 
X.  &  Brighton  By.  Co.,  5  Q.  B.  747.  And  the  same  had  been  held,  where 
the  company's  Act  had  similar  enactments,  in  an  action  against  a  railway 
company  for  not  safely  carrying  some  horses  on  the  railway.  Palmer  v. 
Gd.  Junction  By.  Co.,  4  M.  &  W.  749. 

Where  the  action  is  to  be  served  under  the  Bailways  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Yict.  c.  20),  s.  138,  which  authorizes  a  notice  to  be 
left  at  or  sent  by  post  directed  to  the  principal  office,  or  one  of  ^e  principal 
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offices  of  the  company,  a  subordinate  office,  howeyer  great  the  traffic  at 
the  station  attached  to  it,  is  not  a  principal  office,  when  there  is  another 
at  which  the  central  government  of  the  railway  is  carried  on,  and  where 
the  secretary  andprincipal  officers  are  nsually  to  be  found.  Chirion  y. 
Gt.  W.  By.  Co.,  E.  B.  &  E.  837;  27  L.  J.,  a  B.  375.  See  also  Z>  TaiUeur 
Y.  8.  E.  By.  Co.y  3  C.  P.  D.  18.  This  section  is  identical  in  terms  with 
Id,  c.  16,  B.  135,  cited  jMM^,  p.  1185. 

Defence  of  tender  of  amends  in  adums  against  railway  companies.']  By 
che  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Yict.  c.  20),  s.  139, 
''if  any  party  shall  have  committed  any  irregularity,  trespass,  or  other 
wrongful  proceeding,  in  the  execution  of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  or  by  virtue  of  any  power  or  authority  thereby 
given,  and  if  before  action  brought  in  respect  thereof  such  psurty  make 
tender  of  sufficient  amends  to  the  party  injured,  such  last-mentioned 
Darty  shall  not  recover  in  anv  such  action ;  and  if  no  such  tender  shall 
nave  been  made,"  the  defendant  may  pay  money  into  court 

Defence  of  lien  for  toUs.^  This  is  given  in  certain  cases  to  railway 
companies,  by  the  8  &  9  Yict.  c.  20,  s.  97,  dted  ante,  p.  978. 

Begister  of  shareholders.']  By  8  &  9  Vict.  c.  16,  s.  8,  "  Every  person 
who  shall  have  subscribed  the  prescribed  sum  or  upwards  to  the  capital 
of  the  company,  or  shall  otherwise  have  become  entitled  to  a  share  in  the 
companv,  and  whose  name  shall  have  been  entered  on  the  register  of 
shareholders  hereinafter  mentioned,  shall  be  deemed  a  shareholder  of  the 
company. 

Sect.  9.  **  The  company  shall  keep  a  book  to  be  called  'The  Begister  of 
Shareholders' ;  and  m  such  book  shall  be  fairly  and  distinctly  entered 
from  time  to  time  tiie  names  of  the  several  corporations,  and  the  names 
and  additions  of  the  several  persons  entitled  to  shares  in  the  company, 
together  with  the  number  of  shares  to  which  such  shareholders  shall  be 
respectively  entitled,  distinguiahing  each  share  by  ite  number  and  the 
amount  of  the  subscriptions  paid  on  such  shares ;  and  the  surnames  or 
corporate  names  of  the  said  shareholders  shall  be  placed  in  alphabetical 
order,  and  such  book  shall  be  authenticated  by  the  common  seal  of  the 
company  being  affixed  thereto,  and  such  authentication  shall  take  plaoe 
at  the  m-st  ormnary  meeting,  or  at  the  next  Bubse<^uent  meeting  of  the 
company,  and  so  from  time  to  time  at  each  ordmary  meeting  of  the 
company." 

By  sect.  28,  "  The  production  of  the  register  of  shareholders  shall  be 
prirnd  facie  evidence  of  such  defendant"  (in  an  action  for  calls),  "  being 
a  shareholder,  and  of  the  number  and  amount  of  his  shares." 

Evidence  of  title  to  shares.']  By  sect.  11,"  On  demand  of  the  holder  of 
any  share,  the  company  shall  cause  a  certificate  of  the  proprietorship  of 
such  j^hare  to  be  delivered  to  such  shareholder,  and  such  certificate  shall 
have  the  common  seal  of  the  company  affixed  thereto;  and  such  certificate 
shall  specify  the  share  in  the  unaertaking  to  which  such  shareholder  is 
entitled." 

By  sect.  12,  "  The  said  certificate  shall  be  admitted  in  all  courts  as 
primd  facie  evidence  of  the  title  of  such  shareholder,  his  executors,  ad- 
ministrators, successors,  or  assigns,  to  the  share  therein  specified;  never- 
theless the  want  of  such  certificate  shall  not  prevent  the  holder  of  any 
share  from  disposing  thereof." 
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Sect.  13  proyides  for  the  issuing  of  a  new  certificate  wlien  the  former 
one  is  worn  out,  damaged,  lost,  or  destroyed. 

Sects.  14,  Id.  The  transfer  of  shares  and  stock  is,  by  deed  duly  stamped, 
registered  at  the  company's  office  in  a  book  called  the  **  register  of  trans- 
fers*' ;  and  the  company  shall  issue  a  new  certificate  to  the  transferee,  or 
indorse  a  memorandum  of  the  transfer  on  the  old  certificate,  which 
memorandum  has  the  same  effect  as  a  new  certificate.  Till  the  transfer 
has  been  delivered  to  the  secretary  for  registration,  the  transferor  remains 
liable  for  calLs. 

Sects.  18  and  19  provide  for  the  transmission  of  shares  otherwise  than 
by  deed  of  transfer. 

£y  sect.  20,  *'  The  company  shall  not  be  bound  to  see  to  the  execution 
of  &iij  trust,  whether  express,  implied,  or  constructive,  to  which  any  of 
the  said  shares  may  be  subject.'' 

As  to  the  effect  of  the  enactments  of  sects.  12,  15,  as  to  the  certificates 
being  evidence,  see  cases  cited  jpoa^,  p.  1181,  in  note  to  sect.  98.  The  exe- 
cution of  a  transfer  of  shares  does  not  pass  the  legal  estate  in  them  until 
registration  under  sect.  15.  Nanney  v.  Morgan,  37  Ch.  D.  346,  0.  A. 
See  also  Boots  v.  Williamsonj  38  Ch.  D.  485.  Executors  are  not  regis- 
tered under  sect.  18  as  such,  but  in  their  individual  character.  Barton  v. 
Z.  <fe  N.  W.  By.  Co.,  24  Q.  B.  D.  77,  0.  A. 

When  the  name  of  a  shareholder  has  been  inserted  on  the  register  in 
respect  of  shares,  the  company  cannot  remove  his  name  or  substitute  that 
of  another  person,  tmless  that  person  makes  out  a  clear  title  paramount 
to  the  shares,  or  unless  the  entry  was  obtained  by  fraud  or  forgery ; 
Ward  V.  S.  E.  By.  Co.,  2  E.  &  E.  812  ;  29  L.  J.,  Q.  B.  177 ;  and  if  tiie 
company  remove  his  name,  an  action  of  mandamus  will  lie  to  comjpel 
them  to  replace  it.  S.  0.  Where  a  company  removes  the  name  of  a 
shareholder,  A.,  under  a  forged  transfer  deed  of  A.'s  shares  to  B.,  the 
company  must  replace  the  shares  in  the  name  of  A.,  unless  he  has  been 
ffuUty  of  such  negHgenoe  as  was  the  proximate  cause  of  the  transfer  of 
the  snares  by  the  company.  Tayler  v.  Gt.  Indian  Peninsula  By.  Co.,  4 
De  G.  &  J.  574 ;   28  L.  J.,  Ch.  709 ;   Ex  pte.  Swan,  7  C.  B.,  N.  S.  429; 

30  L.  J.,  0.  P.  113;  Stmn  v.  N.  British  Australasian  Co.,  7  H.  &  N.  603; 

31  L.  J.,  Ex.  425;  Ex.  Ch.,  2  H.  &  0.  175 ;  32  L.  J.,  Ex.  273 ;  JohnsUm 
V.  Benton,  L.  B.,  9  Eq.  181 ;  see  Bank  of  Ireland  v,  Evan*s  Trustees,  5 
H.  L.  C.  389 ;  and  Staple  of  England,  Mayor,  &c.  o/v.  Bank  of  England, 
21  Q.  B.  D.  160,  C.  A.  So  where  A.  and  C.  are  joint  holders  of  stock,  and 
C.  forges  a  transfer  of  the  shares  to  D.,  and  the  company  register  it,  and 
A.  dies,  his  executor  can  compel  the  company  to  replace  the  stock. 
Midland  By.  Co.  v.  Taylor,  28  Beav.  287  ;  29  L.  J.,  Ch.  731 ;  8  H.  L.  C. 
751 ;  31  L.  J.,  Ch.  336.  See  also  Barton  v.  N.  Staffordshire  By.,  38  Ch.  D. 
458.  In  such  case  the  Statute  of  Limitations  runs  only  from  the  refusal 
of  the  company  to  replace  tiie  stock.  S.  C.  One  of  two  executors  cannot 
make  a  valid  transfer  of  stock  registered  in  the  names  of  both.  S.  C. 
Barton  v.  L.  &  N.  W.  By.  Co.,  supra. 

Where  a  company*  have  registered  shares  in  A.'s  name  under  a  for^;ed 
transfer,  and  have  issued  to  him  a  certificate  in  respect  thereof,  statmg 
that  the  shares  are  standing  in  his  name,  the  certificate  will  estop  the 
company  from  setting  up  against  B.,  a  bond  fide  transferee,  the  infirmity 
of  A.'8  title.  In  re  Bahia  &  San  Francisco  By.  Co.,  L.  B.,  3  Q.  B.  584. 
See  also  Shaw  v.  Port  Philip,  &c.  Mining  Co.,  13  Q.  B.  D.  103.  So  where 
A.,  the  transferee  of  shares,  ]^d  to  the  transferor  B.  the  amount  of  a  call 
made  on  the  shares,  on  the  faith  of  the  registration  by  the  company  of  the 
shares  in  A.'s  name ;  it  was  held  that  the  company  were  by  their  conduct 
estopped  from  disputing  A.'s  title  to  the  shaares.    Hart  v.  Frontino,  Jtc, 
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(jMd  Mining  Co,,  L.  B.,  5  Ex.  111.  Bat  the  mere  regutration.  of  stock 
under  a  forged  tranafer  to  an  innocent  parcliaser,  B.,  creates  no  estoppel 
in  favoor  ofB.,  for  B.  acted  on  the  faitn  of  the  transfer  only,  and  not  on 
an^  act  of  the  company,  and  by  sending  the  transfer  to  the  company  for 
registration,  he  induced  the  company  to  act  thereon.  Simm  y.  Anglo- 
American  Telegraph  Co,,  5  Q.  B.  D.  188,  G.  A.  If  the  stock  be  transfenred 
to  I.  as  seconty  for  a  loan  to  B.,  I.  acopiree  a  title  good  by  estoppel, 
so  long  only  as  the  loan  is  outstanding.  S.  0.  See  further  R.  y.  Shrop- 
shire Union  Rys,  Ac,  Co.,  L.  B.,  7  H.  L.  496  (reyersing  S.  C,  L.  B.,  8 
Q.  B.  420),  and  Burkinshaw  y.  NieholU,  cited  ante,  p.  1164. 

There  is  no  warranty  to  the  comx>any  by  B.,  that  a  deed  purporting  to 
transfer  shares  from  A.  to  B.  and  sent  by  B.  to  the  company  for  registra- 
tion, is  genuine.  Anglo-American  Telegraph  Co.  y.  Spurting,  5  Q.  B.  D. 
188.  The  0.  A.  b^  arrangement  between  the  parties  affirmed  this  judgment 
of  Lindley,  J.,  without  expressing  any  opinion  thereon. 

The  ''  certification"  of  a  transfer  by  the  placing  thereon  by  the  com- 
pany's secretary  of  the  words  ''  certificates  lodged  {vide  ante,  p.  550,  n.)» 
implies  no  warranty  of  the  title  of  the  transferor,  L.,  or  of  the  yalidity  of  the 
share  certificates  lodged,  nor  does  it  estop  the  company  from  disputing 
the  yalidity  of  the  transfer  to  L. ;  and,  in  the  absence  of  fraud,  no  action 
will  lie  for  an  erroneous  "  certification."  Bishop  y.  Balkis  Consolidated 
Co.,  25  Q.  B.  D.  512,  0.  A. 

Shareholders  liable  to  caUs."]  By  sects.  21,  22,  the  directors  haye  power 
to  make  calls  upon  the  shareholders  in  respect  of  the  capital  for  which 
they  haye  subscribed ;  and  21  days'  notice,  at  the  least,  is  to  be  giyen  of 
eacn  call. 

It  seems  that  the  entry  of  the  name  of  a  person  on  the  register  of  the 
company  is,  under  sect.  8,  essential  to  constitute  him  a  shareholder. 
Newry  and  EnniskiUen  Ry.  Co.  y.  Edmunds,  2  Exch.  118.  So  neither  the 
purchaser  of  scrip  certificates  for  shares ;  S.  G. ;  nor  the  subscriber  to  an 
undertaking ;  Wolverhampton  Waterworks  Co.  y.  Hawkesford,  6  C.  B.,  N.  S. 
336 ;  28  L.  J.,  G.  P.  242 ;  are  liable  to  calls,  when  their  names  haye  not 
been  inserted  in  the  register.  So,  the  allottee  of  scrip  certificates  ''to 
bearer "  is  not  liable  to  be  placed  on  the  register,  if  ne  do  not  accept 
shares  in  exchange  for  them.  McFlturaith  y.  Dublin  Trunk  Connecting 
Ry.  Co.,  L.  B.,  7  Gh.  134.  But  the  register  need  not  be  sealed  in  order  to 
make  the  persons  on  it  shareholders.  Wolverhampton  Waterworks  Co.  y. 
Eawkesfiyrd,  11  C.  B.,  N.  S.  456 ;  31  L.  J.,  G.  P.  184,  Ex.  Gh.  Where  a 
special  Act  requires  directors  to  hold  a  certain  number  of  shares,  they  are, 
although  their  names  are  not  on  the  register,  liable  by  proceedings  in 
sci.fa.,  at  any  rate  to  the  amount  of  that  number  of  shares.  Portal  y. 
Emmens,  1  G.  P.  D.  201,  664,  G.  A.,  explained  in  Kipling  y.  Wood,  3 
G.  P.  D.  350,  G.  A.  See  further  In  re  S.  London  Fish  Market  Co.,  39 
Gh.  D.  324,  G.  A. 

It  was  held  that  a  person  to  whom  shares  are  allotted  is  not  liable  to  pay 
calls,  unless  the  shares  allotted  to  him  are  specifically  numbered  and 
allotted  to  him  by  the  number.  Irish  Peate  Co.  y.  PhiUips,  1  B.  &  S.  598 ; 
30  L.  J.,  Q.  B.  114 ;  on  the  authority  of  Wolverhampton  Waterworks  Co,  y. 
Hawkesford,  7  G.  B.,  N.  S.  795 ;  29  L.  J.,  G.  P.  121.  But  the  G.  P.  did 
not  decide  on  this  ground,  but  on  the  right  ground  that  there  was  no 
register  when  the  call  was  made ;  j3«r  Ex.  Gh. ;  Irish  Peate  Co.  y.  Phillips,  1 
B.  &  S.  638 ;  30  L.  J.,  Q.  B.  366 ;  and  the  Ex.  Gh.  doubted  the  propriety 
of  the  decision  of  the  Q.  B..  but  affirmed  the  judgment  on  the  ground 
that  the  defendant  had  not  executed  the  deed  of  the  company  when  the 
•calls  were  made;  the  company  being  incorporated  by  charter.    Jjol  E. 
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Ohucestershire  By,  Co.  v.  Bartholomew,  L.  E.,  3  Ex.  15,  opinionB  were 
exprefised  by  many  of  the  judges  that  sect.  9  was  merely  directory ;  it 
was  there  held  that  the  register  need  not,  for  the  mere  purpose  of  con- 
stituting a  person  a  shareholder  imder  sect.  8,  comprise  all  the  particulars 
required  by  sect.  9 ;  and  tiiat  even  though  it  were  necessary  that  the 
shares  should  be  specifically  appropriated  to  the  person  by  their  numbers, 
yet  evidence  that  this  had  been  done  could  be  given  aliimde  by  showing 
that  he  signed  the  subscription  contract.  See  also  L.  Od,  Junction  By. 
Co,  V.  Freeman,  2  M.  &  Gb-.  606,  Ex.  Ch.,  that  the  register  will  not  be 
invalid  by  reason  of  omission  in  following  strictly  the  requisitions  of  the 
statute ;  and  see^^o^^,  p.  1181.  Where,  however,  the  register  is  relied  on 
under  sect.  28  {ante,  p.  1176),  aaprim^  facie  evidence  of  the  ownerahip  of 
the  shares,  it  must  then  strictly  comply  with  the  provisions  of  sect.  9 ;  E, 
Oloucesterahire  Bailway  Co,  v.  Bartholomew,  ante,  p.  1179.  Subscribers 
who,  before  the  Act  is  passed,  agree  to  take  shares,  on  being  subsequently 
entered  on  the  register  of  the  company  under  sect.  8,  are  liable  to  pay 
calls ;  it  Is  not  necessary  that  tiie  allotment  of  the  shares  should  have 
been  made  within  any  particular  time,  or  that  notice  thereof  should  have 
been  given  to  the  sharenolder.    Burke  v.  Lechmere,  L.  B.,  6  Q.  B.  297. 

Where  tiie  special  Act  provided  that  the  company  should  not  issue  any 
shares  created  under  the  authority  of  the  Act,  nor  should  any  share  vest 
in  the  person  accepting  the  same  until  one-fifth  of  the  share  was  paid  up, 
it  was  neld  that  issue  referred  to  issuing  of  certificates,  and  vest  to  vesting 
of  shares  so  as  to  be  property  and  canaole  of  transfer,  but  did  not  relieve 
A.,  who  had  accepted  snares,  from  liability  to  calls  until  one-fifth  was 
paid  on  the  shares.  E.  Oloucestershire  By,  Co,  v.  Bartholomew,  L.  B.,  3 
Ex.  15;  McEuen  v.  W,  London  Wharves,  &c,,  Co,,  L.  B.,  6  Ch,  655.  If, 
however,  a  transfer  of  the  shares  has  been  made  by  A.  to  B.,  and  regis- 
tered, A.  is  relieved  from  liability,  by  B.  having  entcored  into  a  substituted 
contract  with  the  company  to  take  shares.  Morton's  case,  L.  B.,  16  Eq. 
104. 

Shares  issued  by  a  railway  company  to  A.  as  fully  paid  up,  and  regis- 
tered in  his  name  as  security  for  a  loan,  do  not  render  A.  liable  to  calls. 
Quest  V.  Worcester,  &c.  By,  Vo,,  L.  B.,  4  0.  P.  9.  It  is  otherwise  where  a 
person  who  has  agreed  to  take  folly  paid-up  shares  makes  no  objection  to 
the  entry  of  his  name  on  the  register  as  the  holder  of  shares  not  paid  up ; 
he  will  be  taken  to  have  acquiesced  in  the  alteration,  and  will  be  liable  to 
calls.  Il/racomhe  Bv,  Co.  v.  Nash,  18  W.  B.  431,  H.  T.  1870.  On  an 
application  for,  and  allotment  of  shares,  the  allottee  remains  liable  after  he 
has  handed  over  the  scrip  certificates  to  a  purchaser,  unless  the  shares  have 
been  transferred  by  deed  registered  by  the  company.  McEuen  v.  W. 
London  Wharves,  &c.  Co, ,  »upra.  As  to  the  allotment  of  scrip  certificates  to 
bearer,  vide  ante,  p.  1178. 

A  shareholder  who  has  transferred  his  shares  is  liable  until  the  transfer 
has  been  registered;  sect.  15,  ante,  p.  1177.  Midland  Gt.  W,  By,  Co,  v. 
Gordon,  16  M.  &  W.  807 ;  Sayles  v.  Blane,  14  Q,  B.  205.  And  after  a 
call  has  been  made,  a  shareholder  cannot  transfer  imtil  he  has  paid  the 
call,  nor  until  he  has  paid  all  calls  for  the  time  being  due  on  every  share 
held  by  him ;  sect.  16.  And  a  call  is  made  at  the  time  when  the  resolution 
is  passed,  and  not  when  the  notice  is  given  to  the  shareholder.  B,  v.  Lon- 
donderry, &c.  By.  Co.,  13  Q.  B.  998;  and  see  Orpen's  casCy  32  L.  J.,  Ch. 
633  (on  7  &  8  Yict.  c.  110,  s.  54).  But,  this  section  only  appHes  to  a 
transfer  of  the  shares  on  which  a  call  can  be  and  has  been  made,  and  the 
company  must  therefore  register  a  transfer  of  stock,  on  which  all  the  calls 
have  been  paid,  although  the  transferor  holds  shsures  on  which  calls  are 
due.    Huhhergty  v.  Manchester,  &c.  By,  Co.,  L.  B.,  2  Q,.  B.  59;  Id.  471, 
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Ex.  Ch.  If  the  company  resistor  a  transfer  from  A.,  from  wHom  calls 
are  due,  the  transfer  is  good,  out  A/s  liability  for  the  past  calls  continues. 
Exvte.  Littledale,  L.  E.,  9  Ch.  267. 

where  the  buyer  of  shares  took  a  blank  transfer  of  them,  which  he 
filled  up  in  his  name  and  procured  to  be  registered ;  he  was  held  to  be 
estopped  as  against  the  company  from  setting  up  the  invalidity  of  the 
tranrfer.     Sheffield,  &c.  By,  Co.  v.  Woodcock,  1  M.  &  W.  674,  582. 

By  sect.  21,  **'  shareholder'  shall  extend  to  the  legal  personal  repre- 
sentatiyes  of  such  shareholder*' ;  and  it  seems  that  executors  are  liable 
for  calls  due  from  their  testator  so  long  as  they  are  in  possession  of  the 
shares.  Birkenhead,  &c.  By.  Co.  y.  Coteaivorth,  6  Exch.  226,  228 ;  Wilh 
y.  Murray,  4  Exch.  843;  but  see  Nees  y.  Armstrong,  4  Exch.  21,  Ex.  Ch. 

An  infant  may  be  liable  to  calls,  and  the  shares  yest  in  him  as  in  the 
nature  of  real  estate,  until  he  repudiates  them,  and  this  he  mi^  do  within 
a  reasonable  time  after  full  age.  Cork  <fk  Bandon  By.  Co.  y.  Cazenove,  10 
Q.  B.  936 ;  and  the  cases  citcMi  ante,  p.  1168. 

As  to  the  bankruptcy  of  the  shareholder  as  an  answer  to  an  action  for 
caUs  against  him,  vide  ante,  p.  1167. 

As  to  when  fraud  or  misrepresentation  is  a  defence  to  an  action  for 
calls,  vide  ante,  p.  1167. 

Actions  for  caJU-'proof  necessary  on  the  trial.']  By  8  &  9  Vict.  c.  16, 
8.  26,  "  In  any  action  or  suit  to  be  brought  by  £ne  comjuiny  against  any 
shareholder  to  recoyer  any  money  due  for  any  call,  it  shall  not  be  neces- 
sary to  set  forth  the  special  matter,  but  it  shall  be  sufficient  for  the  com- 
pany to  declare  that  the  defendant  is  the  holder  of  one  share  or  more  in 
the  company  (stating  the  number  of  shares),  and  is  indebted  to  the  com- 
pany in  the  sum  of  money  to  which  the  calls  in  arrear  shall  amount  in 
respect  of  one  call  or  more  upon  one  share  or  more  (stating  the  number 
and  amount  of  each  of  such  calls),  whereby  an  action  hath  accrued  to  the 
company  by  yirtue  of  this  and  the  special  Act." 

By  sect.  27,  ''  On  the  trial  or  hearing  of  such  action  or  suit  it  shall  be 
sufficient  to  prove  that  the  defendant,  at  the  time  of  making  such  call, 
was  a  holder  of  one  share  or  more  in  the  undertaking,  and  that  such  call 
was  in  fact  made,  and  such  notice  thereof  given  as  is  directed  by  this  or 
the  special  Act;  and  it  shall  not  be  necessary  to  prove  the  appointment  of 
the  directors  who  made  such  call,  nor  any  other  matter  whatsoever ;  and 
thereupon  the  company  shall  be  entitled  to  recover  what  shall  be  due 
upon  such  call,  with  interest  thereon,  tmless  it  shall  appear  either  that 
any  such  call  exceeds  the  prescribed  amount,  or  that  due  notice  of  such 
oaQ  was  not  given,  or  that  the  prescribed  interval  between  two  suocessiyB 
calls  had  not  elapsed,  or  that  calls  amounting  to  more  than  the  sum  pre- 
scribed for  the  total  amount  of  calls  in  one  year  had  been  made  within 
that  period." 

Proof  of  being  a  shareholder. 1  As  to  who  are  shareholders  liable  to  calls, 
see  an^,  p.  1178. 

The  allocation  in  the  statement  of  claim  '*  that  the  defendant  is  the 
holder  of  £ares,"  means  tiiat  he  was  the  holder  at  the  time  the  call  was 
made.  Belfast,  &c.  By.  Co.  v.  Strange,  1  Exch.  739.  The  statutory  form 
is,  therefore,  not  applicable  in  an  action  for  calls  against  an  executor, 
where  the  calls  were  made  in  the  lifetime  of  the  testator.  Birkenhead,  Ac 
By.  Co.  y.  Cotesworth,  supra.  But  in  such  a  case  an  amendment  would 
probably  be  allowed  at  the  trial. 

By  sect.  28  (a/tvte,  p.  1176)  the  production  of  the  register  of  shaieholdeis 
is  made  prima  facie  evidence  of  the  defendant  being  a  shareholder  and  of 
the  numoer  and  amount  of  his  shares;  but  this  may  be  rebutted.    Water ^ 
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ford,  Ac.  Ry.  Co.  v.  Pidcock,  8  Exch.  279;  22  L.  J.,  Ex.  146.  But  where 
the  defendant  has  by  hie  own  act  induced  the  company  to  register  him,  he 
cannot  then  contradict  the  register.  Sheffield,  ic.  tty.  Co,  y.  Woodoock, 
antSy  p.  1180;  Cheltenham,  d;c.  By.  Co.  y.  Daniel,  2  Q.  B.  281.  This  section 
refers  to  the  sealed  register.  BirkenJiead,  Lanoashire,  &c.  By.  Co.  y. 
Broumrigg,  4  Exch.  426.  The  register  must,  of  course,  be  proyed  to  be, 
de  facto,  ihe  register  of  the  company,  and  be  regular  on  the  face  of  it ; 
see  sect.  9,  ante,  p.  1176,  and  cases  thereon  cited,  p.  1179;  but  it  is  evidence 
without  proof  that  the  seal  was  affixed  to  it  at  a  general  meeting  of  the 
company  as  required  by  sect.  9 ;  N.W.  By.  Co.  y.  M^Michael,  6  Exch. 
885;  B.  y.  Nash,  2  Den.  0.  0.  493;  21  II  Jr.,  M.  C.  147.  The  provisions 
of  the  Act  (sect.  9)  as  to  keeping  the  register  must  have  been  substantially 
oompHed  with,  in  order  to  make  the  register  evidence.  Bain  y.  Whitehaven 
&  Fumess  Junction  Bv.  Co.,  3  H.  L.  C.  1.  But  irregularities  or  omissionB 
will  not  render  it  inaomissible.  Sotdhampton  Dock  Co.  y.  Bichards,  1  M. 
&  G.  448  ;  L.  Gd.  Junction  By.  Co.  y.  Freeman,  2  M.  &  Gr.  606 ;  Wolver- 
hampton  Waterworks  Co.  y.  Hawkesford,  7  0.  B.,  N.  S.  796 ;  29  L.  J.,  0.  P. 
121 ;  in  Ex.  Ch.,  11  0.  B.,  N.  S.  456;  31  L.  J.,  0.  P.  184.  A  re^iister 
book  consisted  of  several  large  volumes,  the  last  only  of  which,  containing 
a  recapitulation  of  the  previous  volumes,  was  authenticated  by  the  seal  of 
the  company ;  it  was  held  that  this  was  sufficient,  and  the  volumes  were 
properly  receiyed  in  evidence.    Inplis  y.  Gt.  N.  By.  Co.,  1  Macq.  112. 

As  to  the  admissibility  of  examined  or  certified  copies  of  the  register, 
vide  anie,  pp.  98,  101. 

Proof  of  the  calW]  By  8  &  9  Vict.  c.  16,  s.  98,  the  directors  are  to  cause 
notes,  minutes,  or  copies  of  all  their  appointments  and  contracts,  orders, 
and  proceedings  of  meetings,  to  be  entered  in  books,  and  every  such  entry 
is  to  oe  signea  by  the  chairman  of  such  meeting ;  and  the  entir  so  signed 
shaU  be  received  as  evidence  in  all  courts,  without  proof  of  the  meeting 
haying  been  duly  convened  or  held,  or  of  the  persons  making  or  entering 
the  orders,  &c.,  being  shareholders,  directors  or  members  of  the  com- 
mittee ;  or  of  the  signature  of  the  chairman,  or  of  the  fact  of  his  being 
chairman ;  all  whi(£  matters  shall  be  presumed,  until  proof  to  the  con- 
trary. 

The  resolution  for  a  call,  made  at  a  meeting  of  directors,  maybe  proyed 
by  production  of  the  above  book.  It  has  been  held,  under  like  causes  in 
other  Acts,  that  a  signature  at  a  subsequent  meeting  by  the  same  chair- 
man is  sufficient.  Southampton  Dock  Co.  y.  Bicharas,  supra ;  W.  London 
By.  Co.  y.  Bernard,  3  Q.  B.  873.  The  minutes  of  an  adjourned  meeting, 
signed  by  the  chairman,  make  the  original  minutes  admissible  in  evidence, 
though  tiiey  were  not  signed.  Inglis  y.  Ot  N.  By,  Co.,  supra.  See  also 
Sheffield  and  Manchester  By.  Co.  v.  Woodcock,  7  M.  &  W.  574.  It  must, 
however,  be  observed  that  where  an  Act  makes  the  entries  in  a  company's 
books  "originals,"  and  "allowed  to  be  read  in  all  courts,*'  it  does  not 
follow  that  they  are  admissible  anunst  all  persons  and  for  all  purposes. 
See  Clarke  v.  Imperial  Oas  Co.,  4  B.  &  Ad.  315. 

Validity  of  caU."]  By  sect.  99,  acts  done  by  directors  are  valid,  notwith- 
standing their  defectiye  appointment  or  disqualification. 

The  special  Act  usually  umits  the  number  and  amount  of  calls,  and  of 
the  aggregate  amount  of  them  within  any  one  year,  and  the  interval 
between  each.  Any  deviation  from  the  Act,  in  linese  respects,  will  in- 
yalidate  the  caU  (sect.  22),-  and  is  a  defence  under  sect.  27.  The  call  is  to 
be  considered  as  made  at  the  time  the  resolution  was  passed,  and  not  when 
the  notice  of  call  was  given  to  the  shareholder.    B.  y.  Londonderry  & 
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Coleraine  By.  Co.,  13  Q.  B.  998.  The  reeolution  need  not  specify  the  time 
and  place  of  payment.  Newry,  &c  By.  Co.  y.  Edmunds,  2  Exch.  118; 
nor  me  person  to  whom  payment  is  to  lie  made.  Ot.  N.  of  England  By» 
Co.  V.  Biddulphy  7  M.  &  W.  243 ;  X.  <fe  Brighton  By,  Co.  v.  FaireUmgh,  2 
M.  &  Or.  674 ;  provided  a  time,  place,  and  person  be  appointed  by  1^ 
directors,  and  21  days'  notice  giyen.  S.  00.  A  call  made  payable  by 
instabnents  is  valid ;  Ambergate,  Ac.  By.  Co.  y.  Ncrdiffe,  6  Exch.  629 ;  ^ 
L.  J.,  Ex.  234,  Ex.  Oh. ;  but  it  was  held  that  such  a  call  could  not  be 
sued  for  in  the  statutory  form  until  all  the  instahnents  had  &dlen  due. 
Id.  y.  CouUhardy  5  Exch.  459. 

Proof  of  notice  of  caU."}  By  8  &  9  Yict.  c.  16,  s.  22,  there  must  be  at 
least  21  days'  notice  of  each  call.  The  notice,  if  tmder  this  Act  alone, 
must,  it  seems,  be  a  special  notice  to  each  shareholder ;  but  under  the 
special  Acts  of  each  company,  a  general  notice  by  newspaper  or  otherwise 
is  commonly  made  sufficient;  per  Parke,  B.,  m  Newry,  &c.  By.  Co.  y. 
Edmunds,  2  Exch.  122.  Notice  of  a  call  issued  by  the  secretary,  and 
purporting  to  be  in  pursuance  of  a  resolution  of  the  directors,  will  be  pre- 
sumed to  be  issued  by  authority.  Qt.  N.  of  England  By.  Co,  y.  Biddulph, 
L.  &  Brighton  By.  Co.  y.  Fairdough,  ante,  p.  1182. 

Notices  by  i>ost  are  in  general  sufficient ;  sect.  136,  pod,  p.  1185.  ^  To 

Sroye  the  notice,  plaintiffs  proved  that  it  was  the  duty  of  0.,  since 
eceased,  to  fill  up  and  direct  notices ;  that  he  had  been  seen  preparing 
them  according  to  a  list  of  subscribers  in  his  hands,  made  out  from  an 
address-book,  and  had  put  them  in  a  basket ;  that  all  in  the  basket  had 
been  posted ;  and  that  a  list  in  his  handwriting  had  been  found,  contain- 
ing the  defendant's  name  and  indorsed  "  letters  sent  out : "  held,  that  the 
list  might  be  presumed  to  be  contemporaneous  with  the  preparation  of  the 
notices,  and  tnat  there  was  evidence  of  a  notice  to  the  defendant.  E.  Union 
By.  Co.  v.  Symonds,  5  Exch.  237 ;  see  also  the  cases  cited  ante,  pp.  60, 
374. 

In  the  case  of  joint  holders  of  cQiares,  notice  to  the  one  first  on  the 
register  is  sufficient;  sect.  137. 

Interest, 1  By  sect.  23,  '*  If ,  before  or  on  the  day  appointed  for  ^yment, 
any  shareholder  do  not  pay  the  amount  of  any  call  to  which  he  is  liable, 
then  such  shareholder  shall  be  liable  to  jpay  interest  for  tiie  same,  at  the 
rate  allowed  by  law,  from  the  day  appomted  for  the  payment  thereof  to 
the  time  of  the  actual  payment." 

Where  the  statutory  form  of  claim  is  adopted,  interest  is  recoverable 
thereunder  without  a  separate  claim,  provided  the  claim  at  the  end  of  the 
statement  of  claim  is  sufficient  to  coyer  such  interest.  Southampton  Dock 
Co.  v.  Bicha/rde,  1  M.  &  Ghr.  448 ;  L.  <fe  Brighton  By.  Co.  y.  Fairdough,  2 
M.  &  Or.  674. 

Defence  to  actions  for  calls.^  The  defendant  may  show  that  though 
registered  he  is  not  dejure  a  shareholder,  because  the  shares  were  ill^aUy 
created  by  the  company.  Shropshire  Union  By.  Co.  y.  Anderson,  3  ]£cch. 
401.  Or,  that  there  was  no  notice.  Edinburgh,  <fkc.  By.  Co.  v.  Hebblewhite, 
6  M.  &  W.  707 ;  S.  E.  By.  Co.  v.  Hebblewhite,  infra.  Or,  that  calls  were 
not  properly  made ;  L.  <fc  Brighton  By.  Co.  v.  Wilson,  6  N.  0.  135 ;  S.  E. 
By.  Co.  v.  Hebblewhite,  12  Ad.  &  E.  497 ;  or  that  the  shares  had  been  for- 
feited before  the  call ;  L.  iSt  Brighton  By.  Co.  v.  Fairdov^h,  6  N.  0.  270 ; 
or,  had  been  transferred  and  the  transfer  registered  before  the  call  was 
made.    Aylesbury  By.  Co.  y.  Mount,  4  M.  &  Qr.  651 ;  7  M.  &  Or.  898. 
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Infancy  (when  it  is  a  defence)  must  be  speciaUy  pleaded.  Birkmheadf 
Ac,  Ry.  Co,  Y,  PUcher,  5  Exch.  24 ;  as  to  the  defence,  vide  ante,  p.  1168. 

It  IS  no  defence  that  the  defendant  became  a  shareholder  and  was 
registered  with  his  assent,  in  consideration  of  an  agreement  to  give  biwt 
certain  debentures,  which  could  not  legally  be  given  by  the  company; 
for  this  is  not  an  inquiry  open  after  actual  rens&ation  with  defendant's 
consent.    W.  C&mwaU  Ay,  Co,  v.  MotuaU,  15  Q.  JB.  521 ;  19  L.  J.,  Q.  B.  478. 

If  a  forfeiture  of  shares  has  been  declared,  and  confirmed  imder  8  &  9 
Yict.  c.  16,  ss.  29  et  se^,,  this  is  a  correlatiye  remedy,  and  no  answer  to 
an  action  for  the  calls  m  arrear  before  the  forfeiture.  Gt,  N,  Rif,  Co,  y. 
Kennedy,  4  Exch.  417.  But  where  the  declaration  of  forfeiture  is  under 
a  special  Act,  which  gives  the  remedy  as  an  alterruxtive  one  with  that  of  an 
action  for  calls,  then  it  is  a  defence.  OiUs  v.  Hutty  3  Exch.  18.  A  mere 
declaration  of  forfeiture,  without  a  subsequent  confirmation  at  a  general 
meeting,  will  not  relieve  the  shareholder  from  future  calls  imder  any  of 
the  railway  Acts,  special  or  general.  L,  dk  Brighton  By,  Co,  v.  Fairdough, 
2  M.  &  Gr.  674. 

As  to  surrender  of  shares,  see  Kipling  v.  Todd,  3  0.  P.  D.  350,  0.  A. 

The  action  for  caUs  is  founded  on  specialty,  and  the  period  of  limitation 
is,  under  3  &  4  Will.  4,  c.  42,  s.  3  {ante,  p.  686),  tweniy  years.  Cork  A 
Bandon  By.  Co.  v.  Goode,  13  0.  B.  826;  22  L.  J.,  0.  P.  198. 

Action  hf  eliareholder  for  dimdends."]  A  shareholder  may  sue  the  com- 
pany for  dividends  that  have  been  declared  in  respect  of  his  shares,  and 
nave  become  payable,  and  it  is  no  answer  to  the  action  that  the  company 
have  wrongfully  removed  the  plaintifTs  name  from  the  register.  DaUon 
V.  Midland  Counties  By.  Co.,  13  0.  B.  474;  22  L.  J.,  0.  P.  177. 

Proof  of 'ContraclB,']  By  8  &  9  Vict.  c.  16,  s.  97,  the  power  of  directors 
or  their  committees  to  make  contracts  on  behalf  of  the  company  "  may 
lawfully  be  exercised"  as  follows: — 1.  Any  contract  which,  if  made 
between  piivate  persons,  is  required  to  be  in  writing  and  imder  seal,  may 
be  made,  varied,  or  discharged  by  such  directors  or  committee  in  writing 
and  under  the  common  se^.  2.  Any  contract  which,  if  made  between 
private  persons,  is  required  to  be  in  writing  signed  by  the  parties  to  be 
charged,  may  be  made,  varied,  or  discharged  by  writing  signed  by  two 
directors,  or  by  two  of  the  committee.  3.  A  contract  which,  if  made 
between  i>riyate  persons,  may  be  by  parol  and  without  writing,  may  be 
made,  varied,  or  discharged  by  the  directors  or  such  committee  by  parol 
only,  without  writinjB^. 

By  sect*  98,  the  dmctors  are  to  cause  entries  of  their  contracts  to  be 
made  in  a  book,  which  are  to  be  signed  by  the  chairman,  and  they  then 
become  admissible  in  evidence.  See  the  section  and  cases  decided  thereon, 
a/nte,  p.  1181. 

Where  a  railway  company  occupied  land,  and  no  contract  was  proved, 
it  was  held  that  a  parol  contract  with  the  directors,  imder  sect.  97,  would 
'bfd  presumed.  L(mey.  L,  &  N,  W,  By,  Co.,  18  Q.  B.  632 ;  21  L.  J.,  Q.  B. 
3i61.  In  such  a  case,  even  a  common  law  coiporation  would  be  liable. 
Semble,  Si  0.,  and  vide  ante,  pp.  1153,  1154.  But  where  the  directors 
contracted  under  seal  for  certain  works,  the  company  was  held  not  liable 
for  work  extra  the  contract,  there  being  nothing  from  which  a  parol 
contract  within  sects.  97,  98,  could  be  inferred.  Homereham  v.  Wolver^ 
hampton  Waterworka  Co.,  6  Exch.  137;  20  L.  J.,  Ex.  193.  See  ante, 
pp.  558,  1153.  Where  a  clerk  of  the  company  ordered  goods  for  the 
company,  which  they  received  and  used  in  tne  construction  of  the  rail- 
way, it  was  held  that  this  was  evidence  of  a  parol  contract  under  the  Act, 
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and  the  oonrt  aflBnned  the  mling  in  Lowe  y.  L.  A  N,  W,  Ry.  Co.,  »upra ; 
Pauling  t.  Id,,  8  Exch.  867 ;  23  L.  J.,  Ex.  105.  See  also  8,  of  Ireland 
Colliery  Co.  y.  Waddle,  cited  ante,  p.  1152,  in  which  case  the  earlier  cases 
are  reyiewed. 

Directors,  exercising  the  nowers  conferred  on  them  bytheaboye  section, 
must  act  together  and  as  a  ooard ;  if  the  consent  of  the  reanired  quonun 
of  directors  to  the  affixing  of  the  seal  of  the  company,  be  ootained  by  the 
secretary  from  each  of  them  indiyidually,  in  the  absence  of  the  others,  the 
deed  will  not  bind  the  company.  D*Arcy  y.  Tamar,  &c.  By.  Co.,  L.  B., 
2  Ex.  158.  This  decision  appears  not  to  haye  been  followed  by  Bacon, 
y.  0.,  in  CoUie's  Claim,  L.  k,  12  Eq.  246.  See  also  Ex  pU.  Kennedy, 
44  Ch.  D.  472,  481,  per  Stirling,  J. 

If  a  contract  be  entered  into  by  a  director  with  the  company,  after  his 
election,  the  contract  is  not  rendered  yoid  by  sects.  85,  86,  but  his  ofiB.ce  of 
director  is  yacated.  Foster  y.  Oxford,  Worceater,  <fec.  By.  Co.,  13  0.  B.  200 ; 
22  L.  J.,  C.  F.  99.  It  is  no  answer  to  an  action  by  a  secretary  for  his 
salary,  that  no  deteimination  as  to  such  salary  had  eyer  been  exercised  at 
any  general  meeting  of  the  company,  as  sect.  91  requires.  Bill  y,  Darenth 
Valley  By.  Co.,  1  H.  &  N.  305;  26  L.  J.,  Ex.  81.  The  directors  ma^, 
under  sect.  90,  make  parents  which  could  not  be  legally  enforced,  if 
they  are  made  bond  fide  within  the  scope  of  the  company's  business,  and 
are  reasonably  incidental  to  carrying  on  that  business  for  the  company's 
benefit.  Button  y.  W.  Cork  By.  Co.,  23  Ch.  D.  654,  665,  672,  per  Cotton 
and  Bowen,  L.  JJ.  See  Henderson  y.  Bank  of  Australasia,  40  Oh.  D.  170. 
If,  howeyer,  the  payment  is  beyond  the  scope  of  the  company's  business 
it  is  illegal,  although  authorized  by  a  general  meeting.  Tomkinson  y. 
S.  E.  By.  Co.,  35  Ch.  D.  675. 

The  statute  of  limitation  in  an  action  against  a  company,  under  8  & 
9  Yict.  c.  16,  s.  65,  for  the  costs  of  obtaininff  the  special  act,  &c.,  runs 
only  from  the  time  the  company  had  assets.  In  re  Kensington  Station  Act, 
L.  E.,  20  Eq.  197. 

A  railway  company  cannot  draw,  accept,  or  indorse  bills.  Bateman  y. 
Mid  Wales  By.  Co.,  L.  B.,  1  C.  P.  499.  As  to  contracts  entered  into  by 
a  railway  company  being  yoid  as  idtra  vires,  see  E.  Anglian  By.  Co.  y.  E. 
Counties  By.  Co.,  11  C.  B.  775;  21  L.  J.,  C.  P.  23;  MacgregorY.  Deal  4k 
Dover,  &c.  By.  Co.,  18  Q.  B.  618;  22  L.  J.,  Q.  B.  69,  Ex.  Ch. ;  Taylor  y. 
Chichester,  &c.  By.  Co.,  L.  B.,  4H.  L.  628,  cited  ante,  p.  636;  Shrewsbury, 
Ld.  y.  N.  Staffordshire  By.  Co.,  L.  B.,  1  Eq.  593;  Wilsm  y.  Fumsss  By. 
Co.,  L.  B.,  9  Eq.  28;  and  Att.-Gen.  y.  Gt.  E.  By.  Co.,  5  Ap.  Ca.  473. 
See  also  Wejdock,  Ly.  y.  Biver  Dee  Co,,  10  Ap.  Ca.  354,  D.  P. 

Sects.  38  et  seq.,  and  the  Bailway  Companies  Act,  1867  (30  &  31  Yict. 
c.  127),  ss.  23  A  seq.,  regulate  the  issuing  debentures  by  railway  com- 
panies ;  and  by  7  &  8  Yict.  c.  85,  s.  19,  the  issuing  of  loan  notes  is  rendered 
lUegal ;  Chambers  y.  Manchest^  &  Milford  By.  Co.,  5  B.  &  S.  588 ;  33 
L.  J.,  Q.  B.  268 ;  but  they  are  yalid  so  far  as  the  company  has  had  the 
benefit  of  the  money  for  which  the  instrument  was  giyen.  In  re  Cork  cmd 
Toughal  By.  Co.,  L.  B.,  4  Ch.  748;  see  also  Blackburn  Building  Soc.  y. 
Cunliffe,  22  Ch.  D.  61,  C.  A.;  9  Ap.  Ca.  857,  D.  P. ;  and  Id.  y.  Id.,  29 
Oh.  D.  902,  0.  A. ;  and  Wenlock,  Ly.  y.  Biver  Dee  Co.,  19  Q.  B.  D.  155, 
0.  A.  An  oyerdrawn  banking  account  is  not  an  illegal  loan.  Waterlow 
y.  Sharpe,  L.  B.,  8  Eq.  501.  See,  howeyer,  Looker  y.Wrightly,  9  Q.  B.  D. 
397,403. 

Where  a  company  haye  issued  debentures  which  are  assignable  and 
purport  to  haye  been  issued  under  statutory  authority,  they  axe  as  against 
an  uinocent  assignee  for  yalue,  estopped  from  alleging  that  the  debentures 
were  issued  illegally.     Webb  y.  Heme  Bay  Commissioners,  L.  B.,  5  Q.  B. 
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642 ;  In  re  Eomford  Canal  Co,,  24  Gh.  D.  85.    But  this  estoppel  does  not 
bind  the  holders  of  other  debentures,  with  which  these  debentures  rank 
pari  passu,    MowaU  v.  Castte  Steely  &c,  Co,y  34  Ch.  D.  58,  0.  A. 
See  in  ^neral,  as  to  contracts  by  corporations,  ante,  pp.  1152  «^  seq. 
As  to  admissions  by  corporations  or  tneir  agents,  see  ante,  p.  70. 

Service  of  notices.']  Notices  may  be  served  on  the  company  by  being 
left  at,  or  sent  by  post  to,  the  principal  office  or  one  of  such  offices,  or  by 
being  given  personaUy  to  the  secretary,  or  (if  none)  to  any  director ;  8  &  9 
Vict  c.  16,  s.  135.    See  GarUm  v.  Ot.  TV,  By,  Co,,  cited  ante,  p.  1176. 

Service  of  notice  by  the  company  on  shareholders,  where  not  required 
to  be  personal,  may  be  sent  by  post  to  the  registered  or  other  known 
address  of  the  shareholder,  so  as  to  admit  of  delivery  in  due  course  within 
the  prescribed  time ;  and  proof  of  posting  and  proper  direction  is  enough. 
Id.  s.  136;  see  atite,  p.  1182. 

In  the  case  of  joint  holders  of  shares,  notice  to  the  one  first  on  the 
register  is  sufficient.    Id,  s.  137. 

A  summons  or  notice  or  other  such  document  requiring  authentication 
by  the  company  may  be  signed  by  two  directors,  the  treasurer,  or  secre- 
tary, and  need  not  he  under  seal,  and  may  be  written  or  printed,  or  partly 
in  writing  and  partly  in  print.    Id,  s.  139. 


5.  Banking  Companies  under  7  Oeo,  4,  c.  46 ;  and  Companies  suing  and  sued 

by  Public  Officers, 

Power  to  sue  by  an  officer  of  a  company  cannot  be  given  by  special 
constitution  or  resolution  of  a  common  law  company.  Hybart  v.  Parker, 
4  C.  B.,  N.  S.  209;  27  L.  J.,  0.  P.  120;  Gray  v.  Pearson,  L.  E.,  5  C.  P. 
568. 

Certain  banking  and  other  companies  may,  by  virtue  of  different  statutes, 
sue  and  be  sued  in  the  name  of  one  of  their  public  officers,  &c.  By  the 
Stannaries  Act,  1869  (32  &  33  Vict.  c.  19),  s.  13,  mining  associations,  con- 
ducted on  the  cost-book  principle,  may  sue  their  memoers  for  calls  in  the 
name  of  the  purser  of  the  mine  as  nominal  plaintiff.  The  Act  also  other- 
wise regulates  these  associations.  The  7  Geo.  4,  c.  46,  s.  9,  enabled  certain 
banking  copartnerships  to  sue  and  be  sued  in  this  manner,  and  this  Act  is 
still  in  force,  so  far  as  regards  banks  already  registered  under  it.  These 
copartnerships  are  still  regulated  by  this  Act  and  their  deed  of  settlement, 
provided  they  have  not  been  registered  under  any  subsequent  Act.  Those 
formed  under  7  &  8  Vict.  c.  113,  were  required  by  20  &  21  Vict.  c.  49,  s.  4, 
to  be  registered  under  that  Act,  and  hence  they  now  fall  within  certain 
provisions  of  the  Companies  Act,  1862 ;  vide  ante,  p.  1156 ;  but  their  right 
to  sue  and  be  sued  in  the  name  of  their  public  officer  is  reserved  to  them ; 
vide  infra.  See  also  7  Will.  4  &  1  Vict.  c.  73,  post,  p.  1187.  Most  of  the 
cases  decided  on  this  subject  have  arisen  under  the  stat.  7  Gfeo.  4,  c.  46, 
but  many  of  them  will  aj>ply  to  other  statutes  containing  similar  provisions. 
Many  banking  companies  formed  under  that  Act,  have  registered  them- 
selves under  me  Companies  Act,  1862,  s.  180,  and  when  so  registered  the 
companies  become  incorporated,  and  sue  in  their  own  names  and  not  by  a 
pubuc  officer,  vide  ante,  p.  1157. 

By  the  Banking  Companies  Act,  7  Geo.  4,  c.  46,  s.  9,  copartnerships 
carried  on  under  that  Act  may  sue  and  be  sued  in  the  name  of  their  public 
officers ;  and  the  death,  resignation,  removal,  or  any  act  of  such  public 
officer  shall  not  abate  or  prejudice  any  such  action  or  other  proceeding 
commenced  against,  or  by  or  on  behalf  of  such  copartnership ;  but  the 
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Bame  may  be  continued,  prosecuted,  aijl^  earned  on  in  the  name  of  any 
other  of  the  public  officers  of  such  copartnership  for  the  time  being. 
And  by  7  &  8  Vict.  c.  113,  s.  47  (re-enacted  by  25  &  26  Vict.  c.  89,  s.  205, 
and  Sch.  3),  this  privilege  is  extended  to  other  banking  companies  of 
more  than  six  persons,  within  65  miles  from  London,  established  on 
6th  May,  1844. 

By  a  deed  constituting  a  banking  company,  trading  imder  the  7  Qeo.  4, 
c.  46,  if  any  public  omc&r  become  bankrui^t,  his  office  was  to  become 
vacant :  it  was  held  that  this  meant  that  his  office  was  to  be  void  at  the 
election  of  the  company ;  but  if,  after  the  bankruptcy,  thev  treated  and 
held  him  out  to  the  world  as  their  public  officer,  they  might  sue  and,  be 
sued  in  his  name.     Stetoard  t.  Dunn,  12  M.  &  W.  655. 

Oompanies  formed  imder  the  7  G^.  4,  c.  46,  axe  qucui  corporations,  and 
not  or£nary  partnerships;  and  notice  to  any  one  shareholder  is  not  notice 
to  the  company,  so  as  to  aJSect  the  whole  body.  Fowled  y.  Page^  3  C.  B.  16; 
Steward  y.  Dunn,  mpra ;  per  Parke,  B.  But  the  court  in  these  cases  seems 
to  haye  relied  on  the  effect  of  1  &  2  Yict.  c.  96,  s.  1,  which  specially  pro- 
vides that  suits  between  members  and  public  officers  of  banking  companies 
shall  be  conducted  as  if  between  stran^rs.  The  signature  of  an  agent  of 
the  company  to  a  false  representation,  is  insufficient,  under  9  Geo.  4,  o.  14, 
s.  6  {ante,  p.  854),  to  make  the  company  liable  thereon.  Sun/t  v.  Jewsbwry, 
L.  E.,  9  <!.  B.  301,  Ex.  Oh. 

The  liability  to  pay  calls  arises  under  the  deed  of  settlement,  and  is 
therefore  a  specialty  debt :  vide  ante,  p.  647^ 

The  Act  7  Geo.  4,  c.  46,  renders  it  obligatory  upon  a  banking  company, 
in  cases  within  it,  to  sue  in  the  name  of  their  pubUc  officer.  Chapman  v. 
Milvain,  5  Exch.  61.  So,  the  creditors  of  sudi  a  company  cannot  sue  an 
individual  member  of  the  company  for  a  debt  of  the  company,  but  must 
proceed  against  their  public  officer ;  Steward  y.  Oreavea,  10  M.  &  W.  711 ; 
and,  even  if  the  business  have  been  relinquished  and  there  be  no  officer,  the 
creditors  cannot  proceed  against  a  member.  Davison  v.  Farmer ,  6  Exch. 
242 ;  20  L.  J.,  Ex.  177.  But  where  a  statute  stated  that  it  ahail  he  euffi- 
denty  in  all  actions  a^;ainst  the  company,  to  state  the  name  of  the  secre- 
tary, &c.,  as  the  nominal  defendant,  the  court  held,  upon  the  construction 
of  the  whole  statute,  that  it  was  not  imperative  to  sue  in  this  manner,  but 
that  a  shareholder  might  be  sued.  Beech  v.  Eyre,  5  M.  &  Gr.  415;  Bleunit 
V.  Gordon,  1  DowL,  N.  S.  815.  It  seems  that  the  7  G^.  4,  c.  46,  and  the 
1  &  2  Yict.  c  96,  enable  banking  copartnership  to  sue  in  the  name  of 
their  public  officer  for  the  price  of  shares  therem.  Davidson  v.  Bower,  4 
M.  &  Gr.  626. 

If  a  statute  enable  a  company  to  sue  on  covenants  in  which  they  are 
interested  in  the  name  of  their  secretary,  an  action  may  be  brought  m  his 
name  upon  a  covenant,  made  with  third  persons,  in  which  the  company 
are  inteo'ested.  Smith  y.  Goldaivorthy,  4  Q.  B.  430;  see  Skinner  y.  Lambert^ 
4  M.  &  Gr.  477.  And  where  an  Act  provided  that  all  actions  to  be  insti- 
tuted ''  by  or  on  behalf  of  the  company,"  might  be  brought  in  the  name 
of  the  secretary,  it  was  held  that  an  action  of  covenant  for  calls  might  be 
brought  in  his  name.  WiUa  v.  Sutherland,  4  Exch.  211.  The  public 
officer  of  a  company,  established  imder  the  7  Geo.  4,  c.  46,  may,  notwith- 
standing its  change  of  name  and  the  accession  of  new  proprietors,  main- 
tain an  action  on  a  guarantee  given  to  the  company  before  its  change  of 
name.  Wilson  v.  Craven,  8  M.  &  W.  584.  Where  such  a  copartnership 
had  begun  to  carry  on  the  trade  and  business  of  bankers,  and  issued  notes 
accordmgly,  but  subsequently  stopped  payment,  and  merely  kept  the 
establishment  open  for  the  purpose  of  paying  tiieir  notes  and  winding  up 
their  affairs,  it  was  held  that  they  were  still  entiti.ed  to  sue  by  their  pubiUc 
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officer.    Laandton  y.  Cooper ^  11*'M.  &  W.  778 ;  see  Lyon  y.  Haynn,  5  M. 

6  Gr.  504. 

The  deliyery  of  a  retiim  to  the  Stamp  Office,  as  required  by  the  stat. 

7  Geo.  4,  c.  67,  s.  4,  is  not  a  condition  precedent  to  the  companVs  right  to 
sue  in  the  name  of  the  public  officer.  Bonar  y.  Mitchell,  6  Ezcn.  415;  see 
WUl$  y.  Murray,  4  Exdi.  843. 

Evidence  dauaea,^  By  7  Geo.  4,  c.  46,  ss.  4  and  8,  before  banking  co- 
partnerships issue  any  notes  or  bills  they  must  return  to  the  Stamp  Office 
the  name  of  the  firm,  names  and  abodes  of  eyery  member  of  it,  the  names 
and  places  of  their  banking  houses,  the  names  and  description  of  their 
public  officers,  and  names  of  the  banking  towns ;  and  returns  are  also  to 
be  made  from  time  to  time  of  dianges  in  tne  aboye  particulars.  By  sect.  6, 
certified  copies  of  the  returns  so  filed,  under  the  hand  of  a  commissioner  of 
stamps,  are  made  receiyable  in  eyidence  as  proof  of  the  appointment  of  the 

Subhc  officers,  and  that  the  persons  named  as  members  were  such  at  the 
ate  of  the  return. 

The  aboye  sect.  6  requires  that  the  certificate  shall  be  proyed  to  be  signed 
by  the  person  making  it,  but  not  that  he  shall  be  proyed  to  be  a  comnus- 
sioner.  Stat.  S  &  9  Vict.  c.  113,  s.  1  {ante,  p.  100),  apparently  dispenses 
with  proof  of  the  signature. 

In  Bosanguet  y.  Woodford,  5  Q.  B.  310,  the  certified  copy  was  held  eyi- 
dence that  defendant  was  a  member  at  the  time  of  the  jurat  of  the  return, 
though  not  made  within  the  period  limited  by  the  Act.  See  also  Fowis  y^ 
Harding,  1  0.  B.,  N.  S.  533;  26  L.  J.,  0.  P.  107;  and  PreecoU  y.  Buffery, 
1  0.  B.  41.  A  certificate  showing  that  the  plaintiff  was  a  public  officer  in 
March,  1841,  was  held  presumptiye  proof  that  he  continued  to  be  so  in 
Noyember,  1842 ;  the  omce  not  being  annual.  Steward  y.  Dunn,  12  M.  & 
W.  655 ;  which  see  further  as  to  the  affidayit  under  the  6th  section.  If 
the  defendant  were  a  shareholder  in  March,  1847,  and  the  annual  return 
show  him  to  be  one  also  in  March,  1848,  this  is  eyidence  on  the  issue  that 
he  was  one  in  January,  1848.  Boeanquet  y.  Bhortridge,  4  Exch.  699 ;  see 
also  ante,  p.  34. 


6.  Companiee  constituted  hy  Charter  or  Letters  Patent  under  etat,  7  WHL  4  <fe 

1  Vict.  c.  73. 

By  the  stat.  7  WilL  4  &  1  Yict.  c.  73,  s.  2,  the  crown  is  empowered  by 
letters  patent  to  grant  to  a  company  or  body  of  persons,  without  incor- 
porating them,  any  priyileges  which  according  to  tne  rules  of  common  law 
the  crown  ootild  grant  by  a  charter  of  incorporation. 

By  sect.  3,  such  letters  patent  may  proyide  that  the  company  so  formed 
without  incorporation  may  sue  or  be  sued  in  the  name  of  their  public 
officer,  &c. 

By  sect.  4,  the  liability  of  the  indiyidual  members,  for  the  liabilities  of 
the  company,  may  be  limited  to  such  extent  per  share  as  may  be  thereby 
declared. 

Sect.  5  requires  the  execution  of  a  deed  of  partnership,  which  must 
contain  certam  particulars. 

Sects.  6-16,  require  certain  returns  to  be  made  of  the  names  of  share- 
holders, &c.  By  sect.  17,  all  such  returns  are  directed  to  be  made  to  the 
enrolment  office  of  the  ODurt  of  Chancery  in  Ibigland  and  to  be  registered 
by  the  clerks  of  enrolment  in  Chancery,  or  their  deputy ;  and  any  person 
may  require  a  copy  of  any  such  return,  to  be  certified  by  the  said  clerks 
or  their  deputy,  and  the  day  of  the  registration  of  eyery  return,  to  be 
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made  in  pnrsnanoe  of  this  Act,  is  to  be  written  on  sodi  return  by  the  said 
clerks  or  their  deputy ;  and  bv  sect.  18,  a  copy  so  certified  of  sndi  return, 
including  the  date  to  be  marked  thereon,  is  to  be  received  in  evidence  in 
all  proo^dinffs  whether  civil  or  criminal,  and  is  also  to  be  received  as 
eviaenoe  of  the  day  of  the  registering  thereof. 

By  sect.  22,  actions  are  not  to  abate  or  be  prejudiced  by  the  death  or  by 
any  act  of  such  officer,  or  by  his  resignation  or  removal,  &c. 

By  sect.  26,  "  In  all  cases  wherein  it  may  be  necessary  for  any  person 
to  serve  any  summons,  demand  or  notice,  or  any  writ  or  other  proceeding 
at  law  or  in  equity,  or  otherwise,  upon  the  said  company  or  bodv,  service 
thereof  respectively  on  the  derk  of  the  said  company  or  body,  or  by 
leaving  the  same  at  the  ^ead  office  for  the  time  being  of  the  said  company 
or  body,  or  in  case  such  derk  of  the  said  office  shall  not  be  found  or  known, 
then  service  thereof  on  any  agent  or  officer  employed  by  the  said  company 
or  body,  or  by  leaving  the  same  at  the  usual  place  of  abode  of  such  agent 
or  officer,  shsdl  be  deemed  good  and  suffident  service  of  the  same  respec- 
tively on  the  said  company  or  body.*' 

By  sect.  27,  ''In  all  cases  wherein  it  may  be  necessary  for  the  said  com- 
pany or  body  to  give  any  summons,  demand,  or  notice  of  any  kind  what- 
soever to  any  person  or  corporation,  under  the  provisions  or  directions 
contained  in  this  Act,  such  summons,  demand  or  notice  may  be  given  in 
writing,  signed  by  the  clerk,  attorney,  or  solidtor  for  the  time  being  of  the 
said  company  or  Dody,  without  being  required  to  be  under  the  common 
seal  of  the  said  company  or  body." 

By  sect.  29,  the  crown  is  empowered  in  any  charter  of  incorporation 
« to  limit  the  duration  thereof  for  any  term  or  number  of  years,  or  for 
any  other  period  whatsoever ;  and  also  in  any  charter  of  mcorporation 
(whether  in  perpetuity  or  for  any  term  or  period),  either  by  reference  to 
this  Act  or  otherwise,  to  make  uie  corporation  thereby  formed,  and  the 
officers  and  members  thereof,  subject  to  all  of  the  provisions,  liabilities, 
and  directions  hereinbefore  authorized  to  be  imposed  on  or  required  froni 
any  unincorporated  company  or  body,  or  its  officers  or  members,  and  also 
to  confer  on  such  corporation  or  its  members  and  officers,  all  the  powers 
or  privileges  hereinbefore  authorized  to  be  conferred  on  any  unincorporated 
company  or  body,  or  its  officers  or  members ;  and  all  the  powers,  jxro- 
visions,  clauses,  matters,  and  things  hereinbefore  contained  in  reference 
to  imincorporated  companies  or  bodies,  shall  accordingly  in  such  case, 
and  so  far  as  the  same  may  be  applicable,  be  considered  to  bdong  and 
apply  to  Budi  corporation.  As  to  the  object  of  this  section,  vide  ante^ 
p.  lldl.  To  remove  doubts  as  to  the  power  of  the  crown  to  renew  such 
diarters,  the  stat.  47  &  48  Yict.  c.  56,  provides  that  the  above  section 
shall  be  construed,  as  from  the  date  thereof,  to  have  authorized  the  crown, 
by  charter,  or  warrant,  or  other  writing  under  the  si^  manual,  from  time 
to  time  to  extend  or  renew,  conditionally  or  unconditionally,  any  period 
for  which  any  charter  or  any  privilege  of  such  charter  may  be  limited  to 
endure. 

It  is  believed  that  the  power  conferred  by  this  Act  of  constituting  an 
unincorporated  company  which  can  sue  by  a  pubHc  officer  is  now  disused. 
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ACTIONS  AGAINST  CONSTABLES,  JUSTICES  AND  OFFIOEES. 

1.  Actiona  against  Constdblee, 

Defence  of  Not  GuiUy — Tender  of  amends,  cfec]    By  21  Jao.  1,  c.  12 
^which,  by  sects.  1 — 3,  enlarged  and  perpetuated  7  Jac.  1,  c.  6),  s.  3  (s.  6 
in  Buff.] ;  it  is  enacted  that  if  any  action  u^n  the  case,  trespass,  battery, 
or  false  imprisonment,  shall  be  brought  against  any  ytM^toe  ofpeace,  mayor 
{vide  infra),  or  bailiff  of  city  or  town  corporate,  headborough,  portreve, 
constable,  tithing-man,  churchwarden  or  overseer  of  the  poor  and  their 
deputies,  or  any  other  which  in  their  aid  and  assistance  or  oy  their  com- 
mandment shaU  do  anything  touching  or  concerning  his  or  their  office  or 
offices,  for  or  concerning  any  matter,  cause  or  thing  by  them,  or  any  of 
them,  done  by  virtue  or  reason  of  their  or  any  of  their  office  or  offices,  the 
said  action  shall  be  laid  within  the  county  where  the  trespass  or  fact  shaU 
be  done  and  committed,  and  not  elsewhere  {vide  ante,  pp.  93,  94) ;  and  it 
shall  be  lawful  to  and  for  all  and  every  person  and  persons  aforesaid  to 
plead  the  general  issue,  that  he  or  they  are  not  guilty  and  give  such 
special  matter  in  evidence  as  would,  if  pleaded,  have  been  a  good  and 
sufficient  matter  in  law  to  have  discharged  the  defendants  of  the  trespass 
or  other  matter  laid  to  their  charge.    The  Act  42  Geo.  3,  c.  85,  s.  6,  and 
other  Acts  extend  these  provisions  to  other  officers  haying  power  of  com- 
mitment.    But  they  are  repealed  by  11  &  12  Vict.  c.  44,  s.  17,  asto- 
justices  of  the  peace ;  and  by  the  Municipal  Corporations  Act,  1882,  as  to 
mayors  of  cities  or  town  corporate  within  that  Act.    The  Act  for  amend- 
ing the  laws  relative  to  the  appointment  of  special  constables,  and  for  the 
better  preservation  of  the  ]^ace  T 1  &  2  Will.  4,  c.  41,  s.  5),  enacts  that 
every  special  constable  appomted  thereunder  shaU  have  '*  all  such  powers, 
authorities,  advantages,  and  immunities,"  as  any  constable  dulv  appointed 
now  has  within  his  constablewick  by  virtue  of  the  common  law  of  this 
realm,  or  of  any  statute  or  statutes;  and  by  sect.  19,  **all  actions  and 
prosecutions  to  be  commenced  against  any  person  for  anything  done  in 
pursuance  of  this  Act  shall  be  laid  and  tried  in  the  county  where  the  fact 
was  committed"  {vide  ante,  pp.  93,  94),  "  and  shall  be  commenced  within 
8LZ  calendar  months  after  the  fact  committed,  and  not  otherwise,  and 
notice  in  writing  of  such  cause  of  action  shall  be  given  to  the  defendant 
one  calendar  month  at  least  before  the  commencement  of  the  action ;  and 
in  any  such  action  the  defendant  may  plead  the  general  issue  and  give 
this  Act  and  the  special  matter  in  evidence  at  any  Irial  to  be  had  there- 
upon ;  and  no  plaintiff  sha]l  recover  in  any  such  action  if  tender  of  suffi- 
cient amends  snail  have  been  made  before  such  action  brought,  or  if  a 
sufficient  sum  of  money  shall  have  been  paid  into  court  after  such  action 
brought,  by  or  on  behalf  of  the  defendant,"  ....  <*  and  though  a  verdict 
shall  be  given  for  the  plaintiff  in  any  such  action,  such  plaintiff  shall  not 
have  costs  against  the  defendant  unless  the  judge,  before  whom  the  trial 
shall  be,  shcQl  certify  his  approbation  of  the  action  and  of  the  verdict 
obtained  thereupon.      But  the  section  applies  only  to  cases  where  a  con- 
stable, appointecL  under  the  Act,  is  intending  to  act  under  some  power 
given  him  thereby,  or  by  the  common  law.    Bryson  v.  Rmadl,  14  Q.  B.  D. 
720,  C.  A. 

The  Municipal  Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  191  (2), 
provides  that  constables  appointed  for  a  borough  '*  shall,  in  the  boroueh, 
m  the  county  in  which  the  Dorough  or  any  part  thereof  is  situate,  and  in 
every  county  being  within  seven  miles  from  any  part  of  the  borough,  and 
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in  all  liberties  in  any  sach  county,  have  all  sach  powers  and  privileges, 
and  be  liable  to  all  such  duties  and  responsibilities,  as  any  constable  has, 
and  is  liable  to  for  the  time  beine  in  his  constablewiek  at  common  law  or 
by  statute  " ;  and  by  sect.  226,  sdl  actions  against  any  person,  for  any  act 
done,  in  pursuance,  or  execution,  or  inten&d  ezeoution  of  the  statute, 
must  be  commenced  within  6  months  after  the  act  done,  or  after  the  ceasing 
thereof,  in  the  case  of  continuing  injury :  the  section  also  enables  him  to 
tender  amends. 

Parish  constables  appointed  under  the  5  &  6  Yict.  c.  109,  haTe  the  same 
priTileges  as  other  constables ;  see  sect.  15. 

The  county  poHce  established  under  the  2  &  3  Yict.  c  93,  and  3  &  4 
Yict.  c.  88,  have  the  same  priyileges  as  constables ;  and  every  provision 
of  the  1  &  2  Will.  4,  o.  41,  ante^  p.  1189,  i^aU  be  deemed  to  extend  to  the 
constables  appointed  under  this  Act,  except  as  to  any  matter  therein  ex- 
pressly provided ;  2  &  3  Yict.  c.  93,  s.  8 ;  and  3  &  4  Yict.  c.  88,  s.  35. 
See  Freegard  v.  Bame»,  1  Exoh.  827 ;  21  L.  J.,  Ex.  320.  The  19  &  20 
Yict.  c.  69,  giving  power  (sect.  6)  to  county  police  to  act  within  boroughs, 
is  (sect.  31)  to  be  construed  with  the  2  &  3  Yict  c.  93,  and  3  &  4  Yict. 
0.88. 

The  defendant,  who  was  a  borough  constable  appointed  under  the  5  &  6 
Will.  4,  c.  76,  was  sued  in  replevin  for  an  act  done  m  discharge  of  his  duty 
as  a  constable  under  that  Act  beyond  the  limits  of  the  borou^,  but  within 
the  county  in  which  the  borough  vras  situate :  held,  that  he  was  entitled 
under  non  cepU  to  nve  the  special  matter  of  defence  in  evidence.  Mdlor 
T.  Leathery  1  E.  &  !b.  619. 

By  the  10  G^.  4,  c.  44,  s.  4,  the  metropolitan  police  have  the  same 
privileges  as  constables ;  and  by  the  2  &  3  Yict.  c.  71  (an  Act  for  amend- 
ing the  above  Act),  sect.  53,  no  action  shall  be  commenced  against  any 
person  for  anything  done  or  omitted  to  be  done  in  pursuance  of  this  Act, 
or  in  the  execution  of  the  powers  or  authorities  under  this  Act,  unless  20 
days*  previous  notice  in  writing  shall  be  given  by  the  party  intending  to 
commence  such  suit  to  the  intended  defendant ;  nor  unless  such  action 
shall  be  commenced  within  three  calendar  months  next  after  the  Act  com- 
mitted ;  or  in  case  there  shall  be  a  continuation  of  damage,  then  within 
three  calendar  months  next  after  the  doing  or  committing  such  damage 
shall  have  ceased ;  or  imless  such  action  sludl  be  laid  and  brought  in  tne 
county  of  Middlesex  (vide  ante,  pp.  93,  94).  By  sect.  55,  this  Act  is  to  be 
construed  as  one  Act  with  10  Geo.  4,  c.  44,  and  2  &  3  Yict.  c.  47. 

Some  other  Acts  of  Parliament  also  give  certain  protection  to  constables 
acting  under  them. 

•  BuLes,  1883,  O.  xix.  r.  12,  ante^  p.  301,  reserves  the  right  of  a  defendant 
to  plead  *^  not  guilty  by  statute,"  and  provides  that  the  defence  shall  have 
tilie  same  efPect  as  the  plea  of  *'  not  guilty  by  statute "  previously  had. 
By  O.  xxi.  r.  19,  ante,  p.  302  (replacing  B.  PI.,  T.  T.  1853,  r.  21,  on  which 
the  cases  cited  below  were  decided),  the  defendant  when  so  pleading  must 
insert  in  the  mar^;in  of  his  pleading  a  reference  to  the  statutes  on  which 
he  relies ;  otherwise  the  defence  wul  be  treated  as  not  pleaded  under  any 
statute.  The  defence  itself  so  pleaded,  in  its  effect  and  consequences, 
remained  altogether  unaltered  by  this  rule.  Bartholomew  v.  Carter,  3 
M.  &  Gr.  125,  per  Tindal,  0.  J.  And,  it  let  in,  not  ouly  the  defences 
peculiar  to  the  statute,  under  which  it  was  pleaded,  but  aliso  those  which 
were  available  under  it  at  common  law.  JRoee  v.  Clifton,  11  Ad.  &  E.  631 ; 
Williams  v.  Jones,  Id.  643 ;  Eagleton  v.  Gutteridge,  11  M.  &  W.  465.  And 
this  is  still  the  effect  of  liie  deduce,  vide  supra.  Mistakes  or  omissions  in 
the  marginal  note  are  amendable  under  O.  xxviii.  r.  1,  anie,  p.  286 ;  as 
where  it  omits  some  or  one  of  the  statutes  relied  upon ;  Edwards  v.  Hodges, 
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16  0.  B.  477 ;  24  L.  J.,  M.  0.  81 ;  but  it  must  be  borne  in  mind  than  an 
amendment  of  this  kind  will  sometimes  be  made  at  the  trial  only  on 
terms  which  may  be  yery  onerous  to  the  defendant.  Where,  howeyer, 
no  objection  has  been  taken  at  the  trial  to  the  marginal  note,  the 
plaintiff  cannot  afterwards  raise  the  question  on  a  subsequent  motion, 
where  the  point  was  argued,  as  to  whether  the  justification  was  proyed. 
Burridge  y.  Nicholletts,  6  H.  &  N.  383;  30  L.  J.,  Ex.  145. 

Gaees  within  the  above  statutes,']  Where  the  prosecutor  who  had  obtained 
the  warrant  pointed  out  the  party  to  the  constables,  Ld.  EUenborough 
held  that  he  was  acting  in  their  aid.  Nathan  y.  CoJien,  3  Camp.  257 ; 
DerecouH  y.  CorhiaUey,  5  E.  &  B.  188 ;  24  L.  J.,  Q.  B.  313.  But  where 
A.  sent  for  B.,  a  constable,  and  gaye  the  plaintiff  in  charge  for  a  felony, 
Bayley,  J.,  ruled  that  A.  must  plead  specially  the  drcumstanoes  which 
induced  him  to  make  the  charge.  M^Cloughany,  Claytony  Holt,  N.  P. 
478.  Parish  officers,  sued  for  goods  sold  and  deliyered  for  the  poor,  are 
not  within  21  Jac.  1,  c.  12,  s.  3.  BlancJiard  y.  Bramble^  3  M.  &  S.  131. 
The  section  eyidently  extends  only  to  actions  of  tort.  Commissioners  of 
a  court  of  requests,  haying  power  to  commit  for  contempt,  are  not  within 
the  stat.  42  Gheo.  3,  c.  85.  Per  Patteson,  J.,  Mackey  y.  Ooodden^  1  Dowl. 
463.  In  what  cases  persons  are  entitled  to  the  benefit  of  statutable  pit)- 
yisions  of  this  kind  will  be  further  illustrated  by  the  deciBions  upon  notice 
of  action  cited  |xm<,  pp.  1199  and  1203  et  seq. 

Notice  of  action,']  There  is  no  general  proyision  requiring  notice  of 
action  against  a  constable.  But  b^  the  1  &  2  Will.  4,  c.  41,  s.  19  {ante, 
p.  1189),  special  constables  are  entitled  to  notice  of  action;  so  are  the 
county  police,  established  under  the  2  &  3  Yict.  c.  93 ;  but  only  in  cases 
where  a  constable,  appointed  under  it,  is  intending  to  act  under  some 
power  giyen  him  by  a  statute  existing  when  the  former  Act  was  passed, 
or  by  me  common  law.  Bryson  y.  Russell^  14  Q.  B.  D.  720,  0.  A.  The 
metropolitan  police  are  entitled  to  notice  of  action  by  2  ft  3  Yict.  c.  47, 
and  Id,  c.  71,  sects.  53,  55.  See  AUen  y.  Preece,  10  Exch.  443 ;  24  L.  J., 
Ex.  9.  Before  any  action  can  be  brought  against  the  constable  or  other 
officer  or  person  for  anything  done  in  pursuance  of  the  24  &  25  Yict.  c.  97, 
or  Id,  c.  99,  notice  in  writing,  and  of  the  cause  thereof  must  be  giyen  to 
the  defendant  one  calendar  month  at  least  before  the  commencement  of 
the  action,  and  the  officer,  &c.,  may  tender  amends,  &c. ;  24  &  25  Yict.  c.  97, 
9^  71 ;  Id,c,  99,  s.  33.  Constables  aj^inted  under  local  Acts  are  some- 
times entitled  to  notice  of  action.  Where  a  local  lighting  Act  enabled 
the  commissioners  to  appoint  constables  haying  a  general  jurisdictiony 
and  required  notice  of  action  against  a  person  doins  anytning  in  pur- 
suance of  the  Act :  held  that  a  constable  so  appointed  had  no  protection 
beyond  other  constables,  and  that  notice  was  not  necessary  in  respect  of 
anything  which  was  not  directly  within  the  powers  of  the  Act.  SnatweU 
V.  Hall,  10  M.  &  W.  523. 

Where  notice  is  required,  the  decisions  respecting  notice  of  action,  post, 
p.  1199,  and  pp.  1203  et  seq,,  will  be  found  useful. 

-  Demand  of  copy  of  warrant,!  By  24  Geo.  2,  c.  44,  s.  6,  no  action  shall 
be  brought  against  any  constable,  headborough,  or  other  officer,  or  against 
any  person  or  persons  acting  by  his  order  and  in  his  aid,  for  anything 
done  in  obedience  to  any  warrant  under  the  hand  or  seal  of  any  justice  (3 
the  peace,  until  demand  has  been  made  or  left  at  the  usual  place  of  his 
abode,  by  the  party  or  parties  intending  to  bring  such  action,  or  by  his  or 
their  attorney  or  agent,  in  writing,  signed  by  the  party  demandmg  the 
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Bame,  of  the  perusal  and  copy  of  each  wairant,  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  edx  days  after  such  demand ;  and  in 
case  after  such  demand  and  compliance  therewith  by  showing  the  said 
warrant  to,  and  permitting  a  copy  to  be  taken  thereof  by  the  party 
demanding  the  same,  any  action  shall  be  brought  against  such  con- 
stable, &c.,  without  making  the  justice  who  signed  or  sealed  the  said 
warrant  defendant,  on  producing  or  proving  such  warrant  at  the  trial  of 
such  action,  the  jury  snail  ^ve  their  verdict  for  the  defendant  notwith- 
standing any  defect  of  jurisdiction  in  such  justice.  And  if  such  action  be 
brought  jointly  against  such  Justice  and  constable,  &c.,  then  on  proof  of 
such  warrant  me  jury  shall  find  for  the  constable,  &c.,  notwithstanding 
such  defect  of  jurisdiction. 

This  enactment  extends  only  to  actions  of  tort  and  not  to  actions  on 
contract  (B.  N.  P.  24),  of  replevin  (Fletcher  v.  Wtlkins,  6  East,  283),  or 
the  like. 

The  stat.  51  &  52  Vict.  c.  43,  s.  54,  cited  jposty  p.  1202  contains  a  similar 
provision  as  to  county  court  bailiffs. 

What  persons  are  within  the  stat,  24  Geo,  2,  c,  44,  8,  6.]  Churchwardens 
and  overseers  of  the  poor  taking  a  distress  for  poor*s*rate8  are  entitled  to 
the  protection  of  the  statute.  B.  N.  P.  24 ;  Harper  v.  Carr^  7  T.  E.  271. 
So  a  gaoler  who  receives  and  detains  a  prisoner  under  the  warrant  of  a 
magie^te.  Btttt  v.  Newman,  Qow,  97;  Henderson  v.  Preston,  21  Q.  B.  D. 
362,  0.  A. 

ThiB  section  is  intended  to  protect  the  officer  in  those  cases  only  where 
the  justice  remains  liable,  ana  it  is  necessaiy,  in  order  to  brin^  the  officer 
within  it,  that  he  should  act  most  strictly  m  obedience  to  his  warrant. 
FarUm  v.  Williams^  3  B.  &  A.  330,  and  Id,  333,  per  Abbott,  0.  J. ;  Pepper- 
corn V.  Ho/man,  9  M.  ft  W.  618.  Therefore,  when  there  is  no  remedy 
against  the  justice,  no  demand  of  a  copy  is  necessary.  Cotton  v.  KadweU^ 
2  Nev.  ft  M.  399 ;  Farion  v.  Williams,  supra.  Thus,  where  an  officer 
apprehends  a  different  person  from  that  described  in  the  warrant,  he  is 
not  protected;  Money  v.  Leach,  3  Burr.  1742 ;  although  the  person  appre- 
hended is  the  party  against  whom  the  warrant  ought  to  have  issued. 
Hoye  V.  Bush,  1  M.  ft  w.  775.  So,  where  a  constable,  having  a  warrant 
to  search  for  cotton  which  had  been  stolen,  took  also  a  tin  pan  and  sieve 
which  were  claimed  by  the  person  robbed,  but  were  not  mentioned  in  the 
warrant,  nor  likely  to  furnish  evidence  of  the  identity  of  the  articles 
stolen.  Crozier  v.  Cundey,  6  B.  ft  0.  232.  So,  where  in  executing  a 
warrant  of  distress,  he  enters  a  house  in  such  a  manner  as  to  become  a 
trespasser  ah  initio.  Bell  v.  Oakley,  2  M.  ft  S.  259 ;  and  see  B,  v.  Marsden, 
L.  &,,  1  0.  0.  121.  The  warrant  must  be  executed  by  the  constable  to 
whom  it  is  directed.  B,  v.  Sanders,  Id,  75.  But,  if  m  blank,  it  seems 
that  it  may  be  executed  by  the  constable  to  whom  it  is  delivered.  B. 
V.  Weil,  9  a  B.  D.  701,  707.  The  Prevention  of  Grimes  Act,  1871 
(34  ft  35  Yict.  c.  112),  s.  16,  authorizes  a  constable  in  certain  cases,  to 
search  for  and  seize  goods,  under  a  warrant  issued  by  a  chief  officer  of 
police. 

The  officer  is  not  deprived  of  the  protection  of  the  statute  though  the 
warrant  is  not  shown  to  be  legal,  provided  he  acted  in  obedience  to  it. 
Price  v.  Messenger,  2  B.  ft  P.  158.  And,  generally,  a  want  of  jurisdiction 
in  the  justices  will  not  deprive  the  officer  of  the  benefit  of  the  statute. 
Atkins  V.  Kilby,  11  Ad.  ft  £.  777.  In  an  action  against  overseers  for 
excessive  distress  for  a  poor  rate,  no  demand  of  the  warrant  is  necessary. 
Sturch  V.  Clarke,  4  B.  ft  Ad.  113.  The  Act  does  not  extend  to  a  warrant 
granted  by  a  judge  of  the  Q.  B.  Division.  Gladv;ell  v.  Blake,  1  0.  M.  ft 
B.  636. 
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A  sheriff  who  is  sued  for  an  excessiye  leyy,  whether  for  the  Queen's 
taxes  or  for  a  subject,  is  not  within  the  protection  given  by  these  Acts. 
Copland  v.  Powell,  1  Bing.  369. 

Evidence  of  demand,"^  The  demand  may  be  proved  by  the  production  of 
a  duplicate  original,  without  a  notice  to  ])roduoe ;  Jory  v.  Orchard,  2  B. 
&  P.  39,  and  see  ante,  p.  8 ;  and  it  is  sufficient  if  the  demand  be  signed  by 
the  plaintiff's  solicitor,  and  left  at  the  defendant's  residence  by  the  solici- 
tor's clerk.  S.  0. ;  Clark  v.  Woods,  infra.  Where  the  statement  of  claim 
does  not  charge  the  defendants  as  officers,  the  plaintiff  need  not,  in  the 
first  instance,  prove  a  demand  of  a  copy  of  the  warrant.  If  the  defendants 
mean  to  justify  under  the  warrant,  that  proof  lies  upon  them,  and  when 
they  come  to  {hat  part  of  the  case  the  plaintiff  must  prove  a  demand. 
Price  V.  Messenger,  3  Esp.  96.  Where  the  warrant  was  in  the  hands  of  the 
gaoler,  and  the  agent  of  the  plaintiff  made  no  objection  to  tiie  copy  when 
tendered,  it  was  held  that  the  perusal  of  the  original  was  dispensed  with. 
Atkins  V.  Kilbv,  supra.  The  demand  need  not  specify  the  time  within 
which  it  should  be  complied  with ;  tiieref  ore  where  a  oopy  was  required 
'*  within  three  days,"  the  demand  was  held  sufficient.  Vollins  v.  Bose,  5 
M.  &  W.  194. 

If  the  constable  refuse  or  neglect,  for  the  space  of  six  days,  to  comply 
with  the  demand,  the  constable  may  be  sued  as  before  the  statute,  and  the 
mere  fact  of  the  justice  being  joined  as  co-defendant,  does  not  entitle  the 
constable  to  an  acquittal.  Clark  v.  Woods,  2  Exch.  395.  But,  if  he  com- 
ply with  the  demand  at  any  time  before  action  brought,  though  more  than 
six  days  after  the  demand,  he  will  be  within  tiie  protection  of  the  Act. 
Jones  V.  Vaughan,  6  East,  445.  It  is  no  excuse  for  non-compliance  with 
the  demand,  that  the  plaintiff  has  already  obtained  a  copy  of  the  warrant 
from  another  person.     Clark  v.  Woods,  supra. 

Limitation  of  action.^  Bv  24  G^.  2,  c.  44,  s.  8,  no  action  shall  be 
brought  against  any  constaole,  headborouffh,  or  other  officer  or  person 
actii:^?  as  i3oresaid  (see  sect.  6,  ante,  p.  119lJ unless  commenced  within  six 
calendar  months  after  the  act  committed.  Freegard  v.  Barnes,  7  Exch.  827 ; 
21  L.  J.,  Ex.  320.  In  an  action  for  a  false  imprisonment  the  six  months 
are  to  be  reckoned  exclusive  of  the  day  of  discharge  of  the  prisoner. 
Hardy  v.  Ryle,  9  B.  &  C.  603. 

As  to  when  a  person  is  entitled  to  benefit  of  provisions  of  this  kind,  see 
post,  pp.  1201  et  seq.  Where  some  constables,  imder  a  warrant  to  search 
for  blfiiick  cloth  which  had  been  stolen,  finding  no  black  cloth,  took  doth 
of  other  colours,  and  carried  it  before  a  magistrate,  refusing  at  the  same 
time  to  tell  the  owner  of  the  house  searched  whether  they  had  any  warrant 
te  do  so,  it  was  held  that  they  were  within  this  section  of  the  statute,  and 
that  the  action  ought  to  have  been  commenced  within  six  months.  Smith 
V.  Wiltshire,  2  B.  &  B.  619.  So,  where  a  constable,  actine  imder  a  war- 
rant, commanding  him  to  take  the  goods  of  A.,  took  me  goods  of  B., 
believing  them  to  belong  to  A. :  it  was  held,  that  the  action  must  be 
brought  within  six  months.    Parton  v.  Williams,  3  B.  &  A.  330. 

Actions  against  special  constables  must  be  commenced  within  six 
calendar  months  after  the  fact  committed;  1  &  2  Will.  4,  c.  41,  s.  19, 
ante,  p.  1189 ;  and  see,  as  to  other  constables,  ante,  pp.  1189,  1190. 

Evidence  of  a/rrest,!  In  actions  against  constables,  it  sometimes  becomes 
a  question  whether  ine  evidence  is  sufficient  to  establish  an  azrest;  as  to 
thu  evidence,  vide  ante,  pp.  920,  921. 


1194  AcHcnt  agowiuA  ConMdtlu^ 


Defence. 

The  defendant  may,  as  has  been  already  mentioned  {arde^  pp.  1189. 
«f  9eq,\  raise  any  defence  he  may  have  under  the  defence  of  not  giiilty  by 
statute ;  the  effect  of  the  defence  is  stated  ante^  p.  1190. 

The  fact  of  the  defendant  being  a  constable  or  other  public  officer  *  is 
sufficiently  shown  by  proof  that  he  was  acting  as  such ;  and  the  regularity 
of  his  appointment  will  be  then  presumed.  Vide  atUe^  pp.  43,  44.  A  con- 
stable, haying  reasonable  cause  to  suspect  that  a  felony  has  been  com- 
mitted, is  jurafied  in  arresting  the  party  suiroected,  though  it  afterwards 
appear  that  no  felony  has  been  committed,  ^eckwith  y.  Jrkillnfy  6  B.  &  C. 
6S5 ;  Davii  y.  Ruesell^  5  Bing.  354.  But,  it  is  otherwise  in  a  case  of  mis- 
demeanor, without  a  warrant ;  Fox  y.  Ghaunt,  3  B.  ft  Ad.  798 ;  Bawditch 
V.  BaXchin,  5  Exch.  378;  Qrikn  y.  CoUfmany  4  H.  &  N.  266 ;  28  L.  J.,  Ex. 
134;  TFrt^A^y.  (7our^,  4B.&0.  596;  except  in  the  case  of  a  breadi  of  the 
peace  committed,  in  his  presence,  or  in  the  presence  of  some  one  else,  who 
giyes  the  person  committing  it  into  custody,  there  being  a  [danger  of  re- 
newal ;  Timothy  y.  Stmjwon,  1  0.  M.  &  B.  757 ;  Derecourt  v.  Corhiskleyy  5 
B.  &  B.  188;  24  L.  J.,  a  B.  313;  R,  y.  Light,  Dears.  &  Bell,  332;  27 
L.  J.,  M.  C.  1 ;  but  if  there  be  no  such  danger,  and  the  arrest  be  not  the 
result  of  a  continued  pursuit,  the  arrest  is  unlawfuL  B.  y.  Walker^ 
Dearsley,  358;  23  L.  J.,  M.  0.  123.  The  Police  Acts,  in  certain  cases, 
authorize  a  constable  to  arrest  persons  found  committm^  offences  under 
those  acts,  or  suspected  of  haying  committed  certain  misdemeanors,  with- 
out a  warrant ;  see  2  &  3  Yict.  c.  47,  ss.  66, 69.  A  x>olioeman,  at  a  station, 
is  justified,  under  sect.  69,  in  detaining  a  person  brought  there  in  charge, 
and  deliyered  to  his  custody,  although  the  original  arrest  may  haye  been 
illegal.  Bowditch  y.  Foaberrf/y  19  L.  J.,  Ex.  339.  A  constable  is  bound 
to  take  the  person  arrested  Mfore  a  justice  as  soon  as  he  reasonably  can. 
S.  0.  He  is  in  no  case  justified  in  handcuffing  a  prisoner,  unless  it  be 
necessary  to  preyent  an  escape,  or  an  escape  be  attempted.  Wright  t. 
Court,  eupra. 

A  priyate  indiyidual  is  not  within  the  stat.  21  Jac.  1,  c  12,  s.  3  {ante^ 
p.  11 89),  unless  acting  in  aid  of  the  constable ;  see  Bond  y.  Bust,  2  C.  &  P. 
342 ;  and  he  must,  therefore,  plead  his  justification  specialLy,  and  proye 
it  as  stated. 


2.  Actions  against  Justices. 

In  an  action  against  a  justice  of  the  peace,  the  plaintiff,  in  addition  to 
his  proof  of  trespass  or  other  grieyance,  must  in  general  proye  the  deliyery 
of  a  notice  of  action ;  the  commencement  of  the  action  in  proper  time ; 
and  (in  certain  cases)  malice  and  the  want  of  probable  cause.  In  some 
cases  also  it  is  necessary  to  proye  that  the  conyiction  or  order,  if  any, 
under  which  the  alleged  grieyance  was  committed,  has  been  quashed. 

Jervis's  Act-^Stat.  11  <fc  12  Vict.  c.  44.]  By  this  Act,  sect.  1,  after 
reciting,  ''that  it  is  expedient  to  protect  justices  of  the  peace  in  the 
execution  of  their  duty,"  it  is  enacted,  **  that  eyery  action  hereafter  to  be 
brought  against  any  justice  of  the  peace  for  any  act  done  by  him  in  the 
execution  of  his  duty  as  such  justice,  with  respect  to  any  matter  within 
his  jurisdiction  as  such  justice,  shall  be  an  action  on  the  case  as  for  a  tort ; 
and  in  the  declaration  it  shall  be  expressly  alleged  that  such  act  was  done 
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malicioiiBly  and  without  reasonable  and  probable  cause,  and  if  at  the  trial 
of  any  such  action,  upon  the  general  issue  being  pleaded,  the  plaintiff 
shall  fail  to  prove  such  allegation,  he  shall  be  nonsuit,  or  a  yerdict  shall 
be  given  for  the  defendant." 

Sy  sect.  2,  *'  For  any  act  done  by  a  justice  of  the  peace  in  a  matter  of 
which  by  law  Tie  has  not  jurisdiction^  or  in  which  he  shaU  have  exceeded  his 
jurisdiction,  any  person  injured  thereby,  or  by  any  act  done  under  any 
conviction  or  order  made,  or  warrant  issued,  by  such  justice  in  any  sucn 
matter,  may  -mftiTtfiMTi  an  action  against  such  justice  in  the  same  form 
and  in  the  same  case  as  he  might  have  done  before  the  passing  of  this  Act, 
without  making  any  allegation  in  his  declaration  that  the  act  complained 
of  was  done  maliciously,  and  without  reasonable  and  probable  cause : — 
Provided,  nevertheless,  that  no  such  action  shall  be  brought  for  anything 
done  under  such  conviction  or  order  until  after  such  conviction''  [or 
order?]  *'  shall  have  been  quashed,  either  upon  appeal  or  application  to 
Her  Majesty's  Court  of  Queen's  Bench;  nor  shall  anv  such  action  be 
brought  for  anytiung  done  under  any  such  warrant  which  shall  have  been 
issued  by  such  justice  to  procure  the  appearance  of  such  party,  and  whidi 
shall  have  been  followed  by  a  conviction  or  order  in  the  same  matter,  until 
after  such  conviction  or  order  shall  have  been  so  quashed  as  aforesaid ;  or  if 
such  last-mentioned  warrant  shall  not  have  been  followed  by  any  such 
conviction  or  order,  or  if  it  be  a  warrant  upon  an  information  for  an 
alleged  indictable  offence,  nevertheless  if  a  summons  were  issued  pre- 
viously to  such  warrant,  and  such  summons  were  served  upon  such 
person,  either  personally  or  by  leaving  the  same  for  him  with  some 
person  at  his  laat  or  most  usual  place  of  abode,  and  he  did  not  appear 
according  to  the  exigency  of  such  summons,  in  such  case  no  such  action 
shall  be  maintained  against  such  justice  for  anything  done  under  such 
warrant." 

By  sect.  3,  *' Where  a  conviction  or  order  shall  be  made  by  one  or  more 
justice  or  justices  of  the  peace,  and  a  warrant  of  distress  or  of  commit* 
ment  shall  be  granted  thereon  by  some  other  justice  of  the  pea^  bond  fide 
and  without  cmlusion,  no  action  shall  be  brought  against  the  justice  who 
so  granted  such  warrant,  by  reason  of  any  defect  in  such  conviction  or 
order,  or  for  any  want  of  jurisdiction  in  the  justice  or  justices  who  made 
the  same,  but  the  action  (if  any)  shall  be  brought  against  the  justice  or 
justices  who  made  such  conviction  or  order." 

By  sect.  4,  **  Where  any  poor  rate  shall  be  made,  allowed,  and  pub- 
lished, and  a  warrant  of  distress  shall  issue  against  any  person  named 
and  rated  therein,  no  action  shall  be  brought  against  the  justice  or  jus- 
tices who  shall  have  granted  such  warrant,  by  reason  of  any  irregularity 
or  defect  in  the  said  rate,  or  by  reason  of  such  person  not  roing  liable  to 
be  rated  therein ;  and  that  in  all  cases  where  a  discretionary  power  shall 
be  given  to  a  justice  of  the  peace  by  any  Act  or  Acts  of  Parliament,  no 
action  shall  be  brought  against  such  justice  for  or  by  reason  of  the  manner 
in  which  he  shall  have  exercised  his  discretion  in  the  execution  of  any 
such  power." 

By  sect.  5,  no  action  lies  against  a  justice  for  having  obeyed  a  rule  made 
by  tiie  Q.  B.  Division  under  this  section. 

.  The  20  &  21  Vict.  c.  43,  which  enables  justices,  on  summary  convic- 
tions, &c.,  to  state  a  case  for  the  opinion  of  one  of  the  superior  courts, 
gives  power  (by  sect.  9),  after  a  conviction  or  order  has  been  confirmed  or 
amended  on  appeal,  to  the  justices  who  stated  the  case,  or  any  others 
having  the  same  jurisdiction,  to  enforce  the  order  or  conviction;  and  no 
action  or  proceeding  shall  be  had  against  the  justices  for  enforcing  such 
conviction  or  order,  by  reason  of  any  defect  in  the  same. 
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Form  and  catue  o/ac<ton.]  The  11  &  12  Vict.  c.  44,  es.  1,  2,  are  mate- 
rial changes  in  the  law  relating  to  this  head.  The  following  cases  have 
been  decided  on  them. 

An  action  of  replevin  m&j,  it  seems,  be  maintained  by  the  owner 
against  the  magistrates  who  issue  a  warrant  of  distress  upon  his  goods, 
snbject,  however,  to  the  provisions  of  the  above  Act.  Jonea  y.  Johnson^  5 
Exch.  862. 

Sect.  2  applies  only  where  the  act  for  which  the  plaintiff  is  suing  is  an 
act  in  excess  of  the  jurisdiction  of  the  justice.    Barton  v.  BrickneU^  13 
Q.  B.  393.    In  trespass  de  bonU,  &c.,  the  grievance  was  a  distress  for 
levying  a  penalty  in  a  matter  within  the  defendant's  jurisdiction,  and  the 
conviction  had  been  quashed  because  it  contained  an  illesal  alternative  of 
confinement  in  the  stocks  for  non-payment ;  it  was  hdd,  that  the  case 
was  within  sect.  1,  and  not  sect.  2,  and  aemble,  if  the  defendant  had  com- 
mitted to  the  stocks,  trespass  would  have  lain.    S.  C.    Trespass  de  bonis 
and  for  imprisonment:  the  plaintiff   had  been  convicted  in  a  matter 
within  the  jurisdiction  of  the  defendant,  and  the  warrant  imder  which  the 
defendant  justified  recited  a  conviction  with  coats  not  really  contained  in  it, 
and  which  had  been  quashed.    Held,  that  this  was  an  excess  of  jurisdic- 
tion, and  within  sect.  2.     L«iry  v.  Patrick^  15  Q.  B.  266;  19  L.  J.,  M.  C. 
211.    If  justices  issue  a  wanunt  under  2  &  3  Vict.  c.  84,  s.  1,  to  distrain, 
on  overseers  who  have  been  illegally  ordered  by  guardians  of  a  union  to 
pay  contribution,  it  is  a  case  of  want  of  jurisdiction  within  sect.  2,  and 
trespass  lies.    NewhoLd  v.  CoUman,  6  Exch.  189.    Mere  informality  in 
orders  in  a  matter  in  which  justices  have  jurisdiction,  as  in  a  levy  for 
church  rates,  will  not  deprive  them  of  the  benefit  of  sect.  1 ;  Bait  y. 
Parkinson f  20  L.  J.,  M.  C.  208;  and  per  Jervis,  0.  J.,  76.,  **«xceMo£ 
jurisdiction,'*  in  sect.  2,  means  doing  what  the  justices  could  not  possibly 
have  a  legal  right  to  do.    See  Bott  v.  Ackroydy  28  L.  J.,  M.  0.  207.    Jl 
summons  to  appear  after  conviction  is  not  a  sunfmons  within  the  last  part 
of  the  proviso.m  sect.  2 ;  and  semh,  if  the  party  summoned  hefore  conviction, 
appear  by  counsel  or  solicitor,  it  is  an  appearance  within  the  same  section. 
Bessell  v.  Wilson,  1  E.  ft  B.  489 ;  22  L.  J.,  M.  0.  94.    If  the  warrant  of 
the  defendant  be  put  in  by  the  pbintifP,  it  is  evidence  for  the  defendant  of 
the  previous  information  on  oath  recited  in  it.    Haylock  y.  Sparke,  I  E. 
&  B.  471 ;  22  L.  J.,  M.  0.  67. 

Where  a  iustice  acts  as  such  out  of  the  territorial  limits  of  his  jurisdic- 
tion, it  is  [except  in  cases  authorized  by  statute)  an  excess  or  want  of 
i'urisdiction  withm  sect.  2.  Semh,  Arnold  y,  Dimsdale,  2  E.  &  B.  580 ;  22 
J.  J.,  M.  C.  161  (where  this  is  taken  for  granted).  The  owners  and  occu- 
piers of  abbey  lands  were  empowered  to  rate  themselyes,  the  rates  to  be 
enforced  by  distress  warrant  issued  by  a  justice  of  the  peace.  The  plain- 
taSy  whose  land  was  not  abbey  land,  was  distrained  upon  by  virtue  of  a 
warrant  issued  by  the  defendant,  a  justice.  It  was  held,  that  he  was 
entitled  to  maintam  an  action  of  trespass.  Pedleyy.  Davis,  10  0.  B.,  N.  S. 
492 ;  30  L.  J.,  0.  P.  374.  A  justice  of  the  peace,  who  issues  a  warrant  to 
enforce  payment  under  a  bastardy  order,  is  protected  by  sect.  1,  although 
he  knew  that  proceedings  by  appeal  had  commenced,  there  being  no 
allegation  of  malice;  for  he  is  acting  within  his  jurisdiction,  and  granting 
a  case  is  no  suspension  of  his  power.  And  queers,  even  if  it  had  suspended 
his  power,  whether  he  would  not  still  have  been  protected.  Kendall  y. 
WiUeinson,  4  E.  &  B.  680.  It  would  seem  from  the  judgment  of  the  court 
in  Kirby  y.  8imj>8on,  10  Exch.  358  (cited  post,  p.  1199),  that  the  omission 
of  proper  allegations  of  malice  or  of  reasonable  cause  would,  if  necessary, 
be  amended  at  the  trial  where  the  notice  is  regular. 
I  In  Sommerville  y.  Mirehouse,  1  B.  &  S.  652,  an  action  against  justices. 
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for  making  an  order  against  the  plaintiff  for  ^yment  of  a  church  rate, 
although  he  proyed  that  they  had  no  jurisdiction,  according  to  11  &  12 
Yict.  c.  43,  B.  11,  as  the  rate  had  been  demanded  more  than  six  months 
before  the  information,  the  defendants  pleaded  that  a  fresh  demand  was 
made  less  than  six  months  before  the  information.  It  was  held  that  they 
were  not  liable,  as  it  did  not  appear  that  they  had  been  actuated  by 
malice.  In  Pease  y,  ChaytoTj  1  B.  ft  S.  658 ;  31  L.  J.,  M.  C.  1,  the  decla- 
ration stated  that  the  plaintiff  was  summoned  before  the  defendants  for 
refusing  to  pay  a  chuitsh  rate,  the  validity  of  which  he  honestly  disputed, 
and  ^ye  the  defendants  notice;  that  the]^  neyertheless,  not  acting  bond 
fide  m  l^e  beHef  that  they  were  acting  in  conformity  with  law,  and 
knowing  that  they  had  no  jurisdiction,  made  an  order  for  pa3rment  of  the 
rate,  and  issued  a  distress  warrant  against  the  plaintiff's  goods.  It  was 
held,  on  demurrer,  that  where  the  allegations  in  the  declaration  were 
sufficient  to  show  that  the  defendants  acted  without  jurisdiction,  it  was 
not  necessary  to  allege  that  they  had  acted  maliciously  and  without 
reasonable  or  probable  cause.  A  direction  to  the  juxj  that  if  the  plaintiff 
bond  fide  intended  to  dispute,  and  did  dispute  the  yahdity  of  the  rate,  and 
gaye  notice  to  the  defendants,  who,  notwithstanding,  determined  to  pro- 
ceed, the  plaintiff  was  entitied  to  recoyer ;  but  if  tiae  jury  thoi]|^t  that 
the  objections  made  by  the  plaintiff  were  merely  a  pretext  for  the  purpose 
of  ousting  the  jurisdiction  of  the  justices  the  defendants  must  succeed, 
was  held  impenect,  as  the  juxy  were  not  asked  whether  the  defendants 
decided  honestly  upon  the  eyidence  before  them,  which  they  might  have 
done ;  in  which  case,  without  malice  and  want  of  reasonable  case,  they 
would  not  be  liable,  as  they  had  jurisdiction  to  decide,  for  the  time  b^g, 
on  the  bona  fides  of  the  plaintiff.  S.  C,  3  B.  &  S.  621 ;  32  L.  J.,  M.  C. 
121. 

In  an  action  affainst  a  magistrate  for  a  malicious  conyiction,  the  ques- 
tion is,  not  whemer  there  was  any  actual  ^imd  for  imputing  the  crime 
to  the  plaintiff,  but  whether  upon  the  hearms;  there  appeared  to  be  none. 
The  plaintiff  must  proye  a  want  of  a  probable  cause  for  the  conyiction, 
whicn  he  can  only  ao  by  proving  what  passed  upon  the  hearing  before  the 
magistrate  when  the  conviction  took  place.  The  magistrate  has  nothing 
to  do  with  t^e  ^:uilt  or  innocence  of  tne  offender  except  as  appears  from 
the  eyidence  laid  before  him.    Burley  v.  Bethune,  5  Taunt.  580. 

It  wotild  seem  from  the  principle  of  the  cases  of  Scott  v.  Stansfield, 
L.  B.,  3  Ex.  220,  and  Dawkins  v.  PatUety  L.  B.,  5  Q.  B.  94  (cited  ante^ 
pp.  868,  869\  in  which  it  was  held  that  an  action  would  not  lie  against  a 
county  court  judge  or  a  military  officer,  for  words,  maliciously,  and  not 
bond  fide,  spoken  by  them  in  the  course  of  the  discharge  of  their  duty, 
that  no  action  will  lie  agpnst  a  justice  of  the  peace  for  an  act  done  by 
him  in  his  judicial  capacity,  and  in  respect  of  a  matter  within  his  juris- 
diction. See  also  Dawkins  v.  Ld,  Rokeby^  L.  B.,  8  Q.  B.  255,  Ex.  Ch. ; 
L.  B..  7  H.  L.  744;  Gelen  v.  HaU,  2  H.  &  N.  379;  27  L.  J.,  M.  0.  78; 
and  Fray  v.  Blackburn,  3  B.  &  S.  576. 

It  is  not  material  that  a  conyiction  should  be  drawn  up  formally,  at  the 
time  when  it  takes  place ;  for  it  is  only  a  formal  record  of  what  has  been 
done  by  the  court  It  will  properly  bear  date  at  the  time  when  in  fact  it 
took  place,  and  the  court  will  give  credit  to  it  as  to  a  conviction  made  at 
that  time,  when  produced  in  a  collateral  proceeding,  such  as  an  action  of 
trespass.  Oray  v.  Cookson,  16  East,  20 ;  Massey  v.  Johnson,  12  East,  82 ; 
OimbeHy.  Coyney,  M*01.  &  Y.  478;  see  Chanei/  v.  Payne,  1  Q.  B.  712. 
But,  in  general,  an  order,  or  a  warrant  of  commitment  cannot  be  so  drawn 
up  ex  post /ado;  for  it  ought  to  be  legal  and  effectual  at  the  time  of  en- 
forcing it.    B,  V.  Cheshire,  5  B.  &  Ad.  439 ;  Hutchinson  v.  Lowndes,  4 
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£.  &  Ad.  118.  Though  in  the  (»8e  of  proceedings  in  a  oonrt  of  leconl 
this  is  otherwifle#  vide  Kemp  y.  IfeviUe,  ante,  p.  918.  Where  a  jnstioe, 
instead  of  drawing  np  a  regular  oonyiotion,  ordered  ti^e  offender  into 
custody  till  he  oould  settle  the  matter  with  the  prosecutor,  which  he 
aocordmgly  did  and  was  dismissed,  it  was  held  that  the  justice  could  not 
justify  in  an  action  of  trespass.  Bridgett  y.  Coyney,  1  M.  &  By.  211,  dted 
ante,  p.  921. 

The  acts  of  a  justice  who  has  not  duly  qualified  by  taking  the  oaths, 
&o.,  are  not  absolutely  yoid,  so  as  to  znake  him  a  treqwsser.  Margate 
Pier  Co.  y.  Hannam,  3  £.  &  A.  266. 

LimiioHon  of  adion.'i  By  the  11  &  12  Vict,  c  44,  s.  8,  "No  action 
shall  be  brougnt  against  any  justice  of  the  peace  for  anything  done  by 
him  in  the  execution  of  his  office,  unless  the  same  be  commenc^  within 
SLz  calendar  months  next  after  the  act  complained  of  shall  haye  bee^ 
committed."  The  previous  enactment  was  24  Qeo.  2,  c.  44,  s.  8,  the  deci- 
sions on  which  generally  apply  to  the  present  Act. 

The  six  monl£s  are  to  be  reckoned  exdusiye  of  the  day  of  committing 
the  act ;  Clarke  y.  Davey,  4  Moore,  465 ;  for  instance,  if  the  imprison- 
ment or  cause  of  action  ends  on  the  14th  of  December,  it  is  a  simcient 
commencement  of  the  action  if  the  writ  issue  on  the  14th  of  June.  Hardy 
y.  Ryle,  9  B.  &  C.  603;  and  see  freeman  y.JSead,  4  B.  ft  S.  174;  32  L.  J., 
M.  0.  226,  cited  posty  p.  1206.  In  case  of  a  continuing  imjirisonment  a 
justice  is  liable  to  answer  for  such  part  of  it,  suffered  under  his  warrant, 
as  was  within  six  calendar  months  oef ore  the  action  commenced.  Maaaey 
y.  Johfuoth,  12  East,  67 ;  Weston  y.  Foumiery  14  East,  491. 

The  53  Geo.  3,  c.  127,  s.  12,  limits  the  time  for  commencing  any  action 
for  a  distress  for  church  rate  to  three  calendar  months.  The  &ee  months 
so  limited  are  to  be  reckoned  from  the  time  at  which  the  disbess  was 
sold.  Golline  y.  Boee,  5  M.  &  W.  194 ;  7  Dowl.  796.  In  Peaae  y.  Ghayior^ 
3  B.  &  8.  621 ;  32  L.  J.,  M.  0.  121,  the  defendants  made  an  order  for 
the  payment  of  a  rate  on  the  6th  of  January.  The  distress  warrant  was 
signed  upon  tiie  3rd  of  February,  and  goods  of  the  plaintiff  seized  on  the 
14th  of  March.  The  order  was  quashed  upon  cemorari  on  the  9th  of 
May,  and  an  action  commenced  on  the  13th  of  June.  It  was  held,  that 
although  the  action  was  too  late  as  regarded  the  making  of  tiie  order  and 
the  expense  of  quashing  it,  yet  that  the  defendants  mi^^t  sue  for  the 
seizure. 

By  2  &  3  Yict.  c.  71,  s.  53,  anfe,  p.  1190,  an  action  brought  against  one 
of  the  magistrates  of  the  police  courts  of  the  metropolis  must  be  com- 
menced within  three  calendar  months  after  the  act  committed.  See 
Bamett  y.  Cox,  9  Q.  B.  617,  where  the  conyiction  took  place  under  Id. 
c.  47,  s.  18,  in  exercise  of  the  jurisdiction  giyen  by  the  3  &  4  Yict.  c  84, 
B.  6 ;  and  it  was  held  that  the  5  &  6  Yict.  c.  97,  s.  5,  pogt^  p.  1202,  did  not 
affect  the  aboye  pitmsionB.  So,  where  the  act  done  by  him  was  within 
the  ordinary  proyince  of  a  county  justice.    Hatddine  y.  Orove,  3  Q.  B. 

997. 

The  statement  of  claim  now  always  specifies  the  date  of  the  issoini^  of 
the  writ  of  summons  by  which  the  action  was  commenced,  and,  subject 
to  amendment,  is,  it  seems,  conclusiye  as  to  that  date.  Vide  ante^  pp.  645, 
646. 

NoUce  ofaOum.']  By  the  11  ft  12  Yict.  c  44,  s.  9,  "No  such  action 
shall  be  commenced  against  any  such  justice  of  the  peace  until  one 
calendar  month  at  least  after  a  notice  in  writing  of  such  intended  action 
shall  haye  been  deliyered  to  him  or  left  for  him  at  his  usual  plaoe  of 
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abode,  by  the  party  intending  to  oommenoe  such  action,  or  by  his 
attorney  or  agent,  in  which  said  notice  the  cause  of  ac^n,  and  the  court 
in  which  the  same  is  intended  to  be  brou£;ht,  shall  be  clearly  and 
ezpliciUy  stated ;  and  upon  the  back  thereof  shall  be  indorsed  the  name 
and  place  of  abode  of  the  party  so  intending  to  sue,  and  also  the  name 
and  place  of  abode  or  of  business  of  the  said  attorney  or  agent,  if  such 
notice  have  been  served  by  such  attorney  or  agent." 

^e  language  of  this  Act  dijffers  from  that  of  24  G^.  2,  o.  44,  s.  1,  and 
man^  of  the  following  cases  must,  therefore,  be  receiyed  with  caution  as 
existing  authorities. 

Under  24  Geo.  2,  c.  44,  it  was  held  that  a  ma^trate  was  not  within 
the  protection  of  that  Act,  unless  he  bond  fide  beheyed  that  tiie  act  com- 
plained of  was  done  by  him  in  the  execution  of  his  duty  as  a  manstrate. 
Conn  V.  Clipperton,  10  Ad.  &  E.  682 ;  Budd  v.  SooU,  2  Scott,  N.  K.  631 ; 
see  Hermanny.  Seneschal,  13  C.  B.,  N.  8.  892;  32  L.  J.,  C.  P. 43;  BoherU 
y.  Orchard,  2  H.  &  0.  769;  33  L.  J.,  Ex.  65 ;  post,  p.  1203.  Malice  and 
want  of  reasonable  orprobable  cause  will  not  dispense  with  notice.  Kirhy 
y.  Simpeon,  infra.  There  must  be  notice,  thougli  the  order  in  respect  of 
which  the  action  is  brought,  was  not  made  ''upon  complaint"  as  re- 
quired b^  statute.  Norria  y.  Smith,  10  Ad.  &  E.  188.  Therefore,  where 
one  ma^strate  committed  the  motiier  of  a  bastard  child,  thoueh  two 
ma^listrates  only  had  jurisdiction  in  such  a  case,  he  was  held  entitled  to 
notice.  Wetter  y.  Toke,  9  East,  364.  So,  where  he  has  authority  oyer  the 
subject-matter  of  the  complaint,  though  the  place  where  the  offence  is 
committed  is  not  within  his  jurisdiction.  Frestidge  y.  Woodman,  1  B.  ft 
0.  12.  So,  where  a  magistrate  committed  a  driyer  for  being  on  tiie  shsits 
of  a  cart  standing  still,  the  Act  onljr  authorizing  commitment  for  riding 
on  them.  Bird  y.  Qtmston,  cited  in  Cook  y.  Leonard,  6  B.  &  0.  354. 
Where  the  cai)acity  in  which  the  party  acted  is  equiyocal,  as  where  a  lord 
of  a  manor,  being  also  a  justice  of  the  peace,  seized  a  gun  in  tiie  house  of  an 
unqualified  person,  it  will  be  presumed  that  he  acted  as  a  justice.  Briggs 
y.  Evelyn,  2  H.  BL  114. 

It  has  been  already  shown  that,  whether  the  action  be  brought  under 
sect.  1,  or  sect.  2,  of  11  &  12  Yict.  c.  44,  the  defendant  is  entitled  to  notice; 
but  in  the  case  of  Kirhy  y.  Simpson,  10  Exch.  358 ;  23  L.  J.,  M.  0.  165, 
Parke,  B.,  expressed  his  opinion  that  it  was  for  the  judge  to  determine 
(under  sect.  2}  whether  the  defendant  was  acting  hond  fide  in  the  execu- 
tion of  his  office  as  justice,  and,  therefore,  whemer  a  notice  of  action  was 
necessary.  In  an  aotion  under  sect.  1,  the  plaintifTs  own  case  admits 
that  the  defendant  was  in  the  execution  of  his  office,  and  Uie  question  of 
bona  fides  does  not  arise.  The  defendant  cannot  claim  the  benefit  of  the 
statute,  unless  he  be  in  fact  a  justice ;  but  it  is  unimportant  whether  he 
wasqualified.    Margate Fier  Vo,  y.  Hannam,  cited  ante,  p.  1198. 

Where  the  act  in  question  has  not  been  done  in  the  capacity  of  a  justice, 
and  cannot  be  referred  to  that  character,  notice  is  not  required.  James  y. 
Saunders,  10  Bing.  429;  Morgan  t.  Palmer,  2  B.  &  C.  729.  Thus,  it  is 
not  required  in  an  action  against  a  justice  for  not  being  duly  qualified. 
Wright  y.  Horton,  Holt,  N.  P.  458.  See  further,  as  to  notice  of  action, 
post,  pp.  1203  etseq.  la  Taylor  y.  Nesfidd,  3  E.  &  B.  724 ;  23  L.  J.,  M.  0. 
169,  a  notice  of  aotion  under  sect.  1,  which  did  not  show  that  the  act 
complained  of  was  within  the  defendant's  jurisdiction,  was  held  insufficient. 
Where  a  notice  of  action  to  a  magistrate  was  signed  by  the  plaintiff  him>- 
self ,  but  indorsed  by  his  attorney,  it  was  held  mat  the  notice  was  suffii- 
cient.  Morgan  y.  Leach,  10  M.  &  W.  558,  cited  post,  p.  1206.  The  notice 
of  action  may  be  seryed  before  the  quashing  of  the  oonyiotion  under  whioh 
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the  act  oomplained  of  has  taken  place.  Haylock  y.  Sparked  1  £.  ft  B.  471 ; 
22  L.  J.,  M.  C.  67. 

The  Highway  Act,  5  ft  6  Will.  4,  c.  50,  requires  21  days'  notice  oi 
action ;  yet  if  a  justice  acts  under  it,  as  such,  he  is  entitled  to  his  month's 
notice.  Bix  y.  JBortan,  12  Ad.  ft  E.  470.  See  5  ft  6  Vict.  c.  97,  s.  4 ; 
poet  J  p.  1205. 

As  to  notice  of  action  against  a  metropolitan  poUoe  magistrate,  see  2  ft 
3  Vict.  c.  71,  s.  53,  ante,  p.  1190. 

As  to  the  form  and  mode  of  giying  a  notice  of  action,  ftc,  see  post, 
pp.  1203  et  aeq.  A  threat  to  ''take  proceedings"  unless  the  justice  com- 
pues  with  a  request  of  the  plaintiff  to  giye  certain  names,  is  not  eauivalent 
to  notice.  Norris  y.  Smith,  10  Ad.  &  E.  188.  The  court  in  wnich  the 
action  is  to  be  brought  must  be  specified.  It  is  enough  if  it  giye  the 
place  of  business  of  Uie  solicitor  though  he  resides  elsewhere.  MoberU  y. 
WxUiarM,  2  C.  M.  ft  B.  561.  If  the  solicitor's  name  and  place  of  abode 
are  in  the  body  instead  of  on  the  back  of  the  notice,  it  seems  it  is  suffi- 
cient ;  for  tiie  intent  of  the  statute  is,  that  the  juistice  may  be  able  to 
tender  amends  to  the  party  or  his  solicitor.  See  Crooke  y.  Curry,  cited 
Tidd.  Ftac,  9th  ed.,  30  (c).  If  the  notice  is  giyen  and  seryed  by  the 
party,  it  is  needless  to  mention  the  name  or  abode  of  any  solicitor. 

Tender  of  amends  does  not  dispense  with  proof  of  proper  notice. 
Martins  y.  Upcher,  3  Q.  B.  662.  The  notice  may  be  proyed  by  a  duplicate 
original  without  giying  a  notice  to  jjroduce ;  see  anUf  p.  8,  and  where 
the  notice  is  giyen  by  a  solicitor,  service  by  tiie  solicitor  s  clerk  is  suffi- 
cient. Morgan  y.  Leach,  10  M.  ft  W.  558.  See  further,  as  to  notice,  post^ 
pp.  1203  et  seq. 

Evidence  to  connect  the  justice  with  the  treapoM,  and  the  warrant  with  the 
conviction,']  In  case  of  imprisonment  under  the  warrant  of  a  magistrate, 
in  order  to  connect  the  magistrate  with  the  act,  a  notice  to  produce  the 
warrant  should  be  seryed  upon  the  defendant,  if  the  warrant  be  in  his 
possession,  so  as  to  enable  the  plaintiff  to  giye  secondary  eyidenoe  of  its 
contents.  But  if  the  warrant  remain  in  the  hands  of  the  officer,  he  must 
be  seryed  with  a  eubpoena  duces  tecum,  A  copy  of  it  may  be  obtained  by 
proceeding  under  24  Geo.  2,  c.  44,  s.  6,  ante,  p.  1191.  The  connection 
between  the  j  ustice  and  the  officer  may  likewise  may  be  proyed,  by  show- 
ing that  the  former  has  recognized  the  acts  of  the  latter. 

in  order  to  render  the  conyiction  a  good  defence  at  common  law,  it  must 
be  connected  with  the  warrant  of  commitment,  and  if  it  be  a  conyiction 
for  an  offence  differing  from  that  recited  in  the  commitment,  it  will 
furnish  no  justification.  Sogers  y.  Jones,  3  B.  ft  0.  409.  Where  the 
warrant  and  conyiction  state  all  the  circumstances  which  are  essential  to 
giye  them  yalidity,  and  are  connected  by  internal  reference,  no  other 
evidence  appears  to  be  necessary  than  the  production  of  them.  Strick- 
land  y.  Ward,  12  East,  74,  n. ;  see  further,  as  to  proof  of  conyiction,  ante, 
p.  108. 

General  issue — Tender  of  amends,  &c.l  By  the  11  ft  12  Vict  c.  44,  s.  10, 
''  In  every  such  action  the  venue  shall  be  laid  in  the  county  where  tiie  act 
complained  of  was  committed"  {vide  ante,  pp.  93,  94);  ....  "and  the 
d^endant  shall  be  allowed  to  plead  the  geneial  issue  tiierein,  and  to  give 
any  special  matter  of  defence,  excuse  or  justification  in  evidence  imder 
such  plea,  at  tiie  trial  of  such  action." 

The  words  ''  by  statute"  and  the  chapter  and  section  of  the  Act  upon 
which  the  defendant  relies,  must  be  inserted  in  the  margin  of  tiie  defence. 
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otherwise  it  will  be  treated  as  not  pleaded  under  any  statute;  Eules,  1883, 
O.  xxi.,  r.  19,  ante,  p.  1190. 

By  11  &  12  Vict.  c.  44,  s.  11,  after  notice,  and  before  action,  the  justice 
may  tender  amends,  and  after  action,  and  before  issue  joined,  he  may 
pay  amends  into  court ;  and  such  tender  and  pa3rment  may  be  given  in 
eyidence  under  the  general  issue ;  and  if  the  jury  are  of  opmion  that  the 
plaintiff  is  not  entitled  to  damages  beyond  the  sum  so  tendered  or  paid, 
or  so  tendered  and  paid,  they  shall  give  a  yerdict  for  the  defendant,  and 
the  plaintiff  shall  not  be  non-suited. 

When  plaintiff  to  he  non-suited  or  verdict  found  for  defendant.']  By  the 
11  &  12  Vict.  c.  44,  s.  12,  **  If  at  the  trial  of  any  such  action  the  plamtiff 
shall  not  prove  that  such  action  was  brought  within  the  time  herembef  ore 
limited  in  that  behalf,  or  that  such  notice  as  aforesaid  was  given  one 
calendar  month  before  such  action  was  commenced ;  or  if  he  shall  not 
prove  the  cause  of  action  stated  in  such  notice,  or  if  he  shall  not  prove 
that  such  cause  of  action  arose  in  the  county  or  place  laid  as  venue  m  the 
margin  of  the  declaration,"  vide  antCy  pp.  93,  94,  **  or  (when  such  plaintiff 
shall  sue  in  the  county  court)  within  the  district  for  which  such  court  is 
holden,  then  and  in  every  such  case  such  plaintiff  shall  be  nonsuit,  or  the 
jury  shall  give  a  verdict  for  the  defendant." 

As  to  the  jury  finding  a  verdict  for  the  defendant  when  they  axe  of 
opinion  that  the  sum  tendered  or  paid  into  court  is  sufficient,  see  sect.  11, 
ante,  p.  1201. 

Damages,'}  By  the  11  &  12  Vict.  c.  44,  s.  13,  "  In  all  cases  where  the 
plaintiff  in  any  such  action  shall  be  entitled  to  recover,  and  he  shall  prove 
the  levying  or  payment  of  any  penalty  or  sum  of  money  tinder  any  con- 
viction or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he  prove 
that  he  was  imprisoned  under  such  conviction  or  order,  and  shaU  seek  to 
recover  damages  for  any  such  imprisonment,  he  shall  not  be  entitled  to 
recover  the  amount  of  such  penalty  or  sum  so  levied  or  ^aid,  or  any  sum 
beyond  the  sum  of  twopence  as  damages  for  such  imprisonment,  or  any 
costs  of  suit  whatsoever,  if  it  shall  be  proved  that  he  was  actually  guilty 
of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable  by  law 
to  pay  the  sum  he  was  so  ordered  to  pay,  and  (with  respect  to  such 
imprisonment)  that  he  had  undergone  no  greater  punishment  than  that 
assigned  by  law  for  the  offence  of  which  he  was  so  convicted,  or  for  non- 
payment of  the  sum  he  was  so  ordered  to  pay." 


3.  Adums  against  Bevenue  Officers  and   Others  acting  in  Execution  of 

Statutes. 

There  are  many  Acts  of  Parliament,  private,  local,  and  personal,  and 
public  and  general,  which  protect  officers  and  persons  acting  m  the  execu- 
tion of  their  several  duties  or  powers.  Their  ^neral  object  is  to  require 
previous  notice  of  action ;  to  limit  the  time  of  its  commencement ;  to  euIow 
a  general  defence  to  be  pleaded ;  and  to  enable  the  defendant  to  tender 
amends. 

Provisions  of  the  above  nature  in  public  general  Acts  of  Parliament 
exist  for  the  protection,  among  others,  of  officers  of  customs,  and  others 
aiding  them,  39  &  40  Vict.  c.  36,  ss.  268  et  seq,  (quod  mirum  /),  amended 
by  40  &  41  Yict.  c.  13,  s.  4  ;  of  inland  revenue,  43  &  44  Yict.  c.  19,  s.  20; 
53  &  54  Yict.  c.  21,  ss.  28,  29;  of  justices,  see  ante,  pp.  1198  et  seq.;  of 
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constables  and  others  previously  mentioned,  see  anJU^  pp.  1189  el  eej. ;  of 
bailiffs  of  local  courts,  7  &  8  Vict.  c.  19,  s.  8 ;  of  persons  acting  in  the 
execution  of  the  County  Courts  Act,  1888,  51  &  52  vict.  c  43,  ss.  53,  55 ; 
of  commissioners  or  others  acting  under  the  Poor  Law  Act,  4  &  5  Will.  4, 
c.  76, 8. 104 ;  of  persons  acting  under  the  foUowing  Acts,  viz. : — ^£[ighwaj 
Act,  5  &  6  Will.  4,  c.  50,  s.  109 ;  the  Game  Law  Act,  1  &2  WilL  4,  c.  32, 
s.  47 ;  the  Act  for  the  Prevention  of  Cruelty  to  Animals,  12  &  13  Yict. 
c.  92,  ss.  27,  28 ;  the  Metropolitan  Building  Act,  1855,  18  &  19  Yict 
c.  122,  s.  108 ;  the  Metropolitan  Mana^gement  Act,  25  &  26  Yict.  c.  102, 
s.  106 ;  the  Act  relating  to  malicious  injuries  to  property,  24  &  25  Yict. 
c.  97,  s.  71 ;  the  Act  relating  to  offences  concermng  the  coin.  Id.  c.  99, 
s.  33 ;  the  Contagious  Diseases  (Animals)  Act,  1878,  41  &  42  Yict.  c  74, 
s.  55 ;  also  in  the  case  of  railway  companies  acting  under  their  several 
special  Acts,  vide  ante,  p.  1175;  and  of  persons  actmg  under  numerous 
parochial  and  district  Acts.  Sudi  Acts  do  not  agree  in  ever^  respect  either 
m  their  phraseology  or  provisions ;  but  the  general  principles  applied  to 
the  construction  of  them  axe  the  same. 

The  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43,  s.  54),  contains,  in 
favour  of  the  high  bailiff  and  others  acting  under  him,  a  provision 
similar  to  that  in  24  Geo.  2,  c  44,  s.  6,  ante,  p.  1191.  See  cases  there 
cited. 

The  Prison  Act,  1865  (28  &  29  Yict.  c.  126),  ss.  49,  50,  contains  similar 
provisions,  except  as  to  tendering  amends ;  so  also  do  many  other  statutes, 
e,g.y  the  Copyright  Act,  5  &  6  Yict.  c.  45,  s.  26  (cited  ante,  p.  802). 
Under  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55),  ss.  264,  265,  and 
the  Army  Act,  1881  (44  &  45  Yict.  c.  58),  s.  170,  which  is  brought  into 
force  by  annual  Acts  (see  sect.  2),  e.  ^.,  54  Yict.  c.  5,  justification  must 
be  pleaded  specially.  So  under  the  Foreign  Jurisdiction  Act,  1878 
(41  &  42  Yict.  c.  67),  s.  8,  which  contains  a  protection,  in  the  case  of 
actions  brought  for  anything  done  in  pursuance  of  the  Foreign  Jurisdic- 
tion Acts,  1843  to  1878.  So  under  the  Habitual  Drunkards  Act,  1879  (42 
&  43  Yict.  c.  19),  s.  31 ;  the  Submarine  Telegraph  Act,  1885  (48  &  49 
Yict.  c.  49),  s.  6;  and  the  Lunacy  Act,  1890  (53  &  54  Yict.  c.  5),  s.  331. 
As  to  the  TOotection  afforded  by  the  Paofic  Islanders  Protection  Act,  1872 
(35  &  36  Yict.  c.  19),  s.  20,  see  Bums  v.  Nowdl,  5  Q.  B.  D.  444,  C.  A. 
The  stat.  7  Will.  4  &  1  Yict.  c.  36,  s.  46,  provides  for  tiieprotection  of 
persons  acting  in  the  execution  of  the  Post  Office  Acts.  Tne  Municipal 
Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  s.  226,  provides  that  actions 
for  things  done  under  it  must  be  brought  within  six  months,  and  allows 
tender  of  amends  to  be  pleaded. 

The  5  &  6  Yict.  c.  97,  enacts,  as  to  '*  all  Acts  commonly  called  puUic, 
local  and  personal ;  or  local  and  personal;  **  or  '*  Acts  of  a  load  and  personal 
nature"  that  the  privilege  of  showing  special  matter  under  the  femeial 
issue  shall  be  repealed  (sect.  3) ;  and  that  the  period  of  limitation  for 
anything  done  under  such  Act  shall  be  two  years,  or,  in  case  of  con- 
tinuing damage,  one  year  after  it  shall  have  ceased  (sect.  5).  By  the 
Interpretation  Act,  1889  (52  &  53  Yict.  c.  63),  s.  9,  ante,  p.  104,  every 
Act  passed  after  the  year  1850  shaU  be  a  public  Act,  and  judicially  noticed 
as  such,  unless  the  contrary  be  expressly  provided.  But,  this  does  not 
extend  the  previous  enactment  to  public  Acta  of  a  general  nature. 

An  Act  for  establishing  a  local  court  of  requests  is  within  the  stat.  5  & 
6  Yict.  c.  97  ;  Cock  v.  Qent,  12  M.  &  W.  234.  See  also  Shepherd  v.  Sharp, 
1  H.  &  N.  115,  Ex.  Ch.  But,  the  protection  of  justices  under  the  Metro- 
politan Police  Acts  is  preserved.  Bamett  v.  Cox,  9  Q.  B.  617,  ante,  p.  1 198, 
dub,  cur.  Shepherd  v.  Sharp,  supra.  The  Act  is  retrospective  only.  Boden 
V.  SmUh,  IS  Li.  J.,  C.  P.  121. 
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Notice  of  action  J]  Afi  a  general  rale  it  may  be  laid  down  that  a  public 
officer  or  other  person,  is  entitled  to  notice  of  action  if  he  bond  fide  bdieved 
that  the  act  complained  of  was  done  by  him  in  the  execution  of  his  duty, 
or  in  pursuance  of  the  statute  requiring  notice  of  action.  Booth  v.  Clive^ 
10  C.  B.  827 ;  20  L.  J.,  C.  P.  151 ;  Bead  y.  Coker,  13  0.  B.  850  ;  22  L.  J., 
C.  P.  201.  It  has  been  said  that  **  whether  the  defendant  had  reasonable 
ground  for  his  belief,"  is  not  properly  a  distinct  question  for  the  jury ; 
Ooaden  y.  Elpkick,  4  Exch.  445;  but  it  is  part  of  the  question  of  bona  fides, 
and  an  ingredient  for  arriying  at  an  opinion  upon  it.  Booth  y.  Clive, 
eupra  ;  Cox  y.  Beid,  13  Q.  B.  558'  (explaining  Kine  y.  Everahedy  10  Q.  B. 
143,  and  some  preyious  cases  in  Q.  B.);  Arnold  y.  Hamely  post,  p.  1203; 
ffermann  y.  Seneschal,  13  0.  B.,  N.  8.  392;  32  L.  J.,  0.  P.  43.  The 
question  to  be  decided  by  the  jury,  in  order  to  ascertain  whether  the 
defendant  faUs  within  the  protection^of  these  statutes,  is,  *'  Bid  the  defen- 
dant honestly  belieye  in  the  existence  of  those  facts,  which,  if  they  had 
existed,  would  haye  afforded  a  justification  under  the  statute  ?"  o.  G. ; 
Accord,  BoberU  y.  Orchardy  2  H.  &  0.  769;  33  L.  J.,  Ex.  65,  Ex.  Ch. 
Although  there  must  be  facts  on  which  the  defendant's  belief  could  be 
based,  the  jury  are  not  to  consider  the  reasonableness  of  that  belief. 
Chamberlain  v.  King,  L.  E.,  6  C.  P.  474,  explaining  Leete  y.  Hart,  L.  B., 
3  C.  P.  322.  If  the  facts  belieyed  by  the  defendant,  if  existing,  would 
constitute  no  defence,  he  is  not  entitled  to  notice.  S.  0.  It  is  not 
necessary  that  the  defendant  should  haye  known  of  the  existence  of  the 
statute,  or  haye  known  what  was  the  goyeming  statute ;  Bead  y.  Coker, 
supra ;  and  all  difficulty  of  this  nature  is  got  rid  of  by  the  aboye  rule ; 
per  Williams,  J.,  in  Boberts  y.  Orchard,  supra. 

Thequestion  has  been  commonly  treated  as  onefor  the  jury,  as  mHazeldi'n/e 
y.  Grove,  3  Q.  B.  997  (Justices) ;  Cox  y.  Beid,  13  Q.  B.  558  (Qume  Act) ; 
Oosden  y.  Elphick,  ante,  p.  1203  (Constable) ;  Horn  y.  Thornborough,  3 
Exch.  846  (Malicious  Trespass  Act) ;  Hermann  y.  Seneschal,  and  Boberts 
y.  Orchard,  supra  (Coinage  Act);  Leete  y.  Hart,  and  Chamberlain  y.  King, 
supra  (Laiioeny  Act).  But  in  Arnold  y.  Hamd,  9  Exch.  406 ;  23  L.  J., 
Ex.  137,  under  the  Customs  Act,  which  reqiures  notice,  and  that  no 
evidence  shall  be  giyen  of  any  cause  not  contained  in  it,  the  court  held 
that  the  jud^  is  to  decide,  on  eyidence  or  admitted  facts,  whether  tiie 
defendant  aded  honestly,  beHeying  it  to  be  his  duty  so  to  act.  In  Kirby 
T.  Simpson,  10  Exch.  358 ;  23  L.  J.,  M.  C.  165  (cited  ante,  p.  1199),  it  was 
held,  in  an  action  under  11  &  12  Yict.  c.  44,  s.  1  [ante,  p.  1194),  that  notice 
is  necessary,  though  malice  and  want  of  probable  cause  be  alleged,  and 
that  the  question  of  bona  fides  does  not  arise  at  all. 

An  action  may  be  brought  without  notice  where  its  real  object  is  to 
restrain,  by  injunction,  an  immediate  injury,  although  damages  are  also 
claimed;  Flower  y.  Local  Board  of  Low  Leyton,  5  Ch.  D.  347,  C.  A.;  Chap^ 
man  y.  Auckland  Union,  23  Q.  B.  D.  294,  C.  A. ;  and  in  such  case  the 
court  may,  in  lieu  of  an  injunction,  award  damages  for  prospectiye  injury. 
S.  C. 

A  person  is  not  entitled  to  notice  of  action  as  a  justice,  constable,  or 
other  officer,  because  he  bond  fide  belieyed  he  was  such,  he  not  being  so  in 
fact.  Hughes  y.  Buddand,  15  M.  &  W.  356 ;  per  farke,  B. ;  Lidster  y. 
Borrow,  9  Ad.  &  E.  654.  But  where  trustees  are  entitled  to  notice  of 
action  under  an  Act  of  Parliament,  they  are  entitled  to  such  notice  if 
tiiey  are  trustees  de  facto ;  Hughes  y.  Buddand,  supra,  per  Parke,  B. ;  so, 
in  tiie  case  of  a  pubHc  officer  defacAo,  as  a  bailiJS.  Braham  y.  Watkins,  16 
M.  &  W.  77.  A  suryeyor  of  the  highways  informally  appointed,  who 
acted  bond  fide,  was  held  entitled  to  notice  of  action  under  the  Highway 
Act.    Huggins  y.  Wdydey,  15  M.  &  W.  357.    So  a  person  who,  altiiouga 
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disGualified,  acts  in  the  hond  fide  belief  that  he  ib  a  member  of  a  local 
authority,  is  entitled  to  notice  under  the  Public  Health  Act,  1875,  s.  264. 
Lea  Y.  Facey^  19  Q.  B.  D.  352,  0.  A.  Where  an  action  was  brought 
against  the  servant  of  a  person,  who  hond  fide  belieyed  himself  to  be  the 
owner  of  a  fishery,  and  had  reasonable  grounds  for  such  belief,  but 
who  was  not  so,  for  an  act  which  would  haye  been  justified  under  the  7  & 
8  Geo.  4,  c.  29,  s.  63  (now  replaced  by  24  &  25  Yict.  c.  96,  s.  103),  if  he 
had  been  such  owner,  and  the  Act  gave  protection  to  any  person  for  any- 
thing done  in  pursuance  of  it;  it  was  held,  that  the  defendant  was  entitled 
to  notice  of  action.  Hughes  y.  Bvddandy  ante,  p.  1203;  AUen  y.  Freece^ 
10  Exch.  443 ;  24  L.  J.,  Ex.  9. 

In  order  to  giye  the  protection  of  a  statute,  the  specific  act  need  not  be 
authorized  by  the  statute ;  thus  surveyors  of  highways  were  held  entitled 
to  notice  of  an  action  brought  for  injury  sustained  by  the  plaintiffs,  from 
an  obstruction  negligently  kft  on  the  highway,  by  the  person  employed  by 
the  defendants,  to  erect  a  weighing  machine,  though  there  is  no  express 
power  in  5  &  6  Will.  4,  c.  50,  to  erect  weighing  machines.  Hardwtck  y. 
Moss,  7  H.  &  N.  136;  31  L.  J.,  Ex.  205.  A  surveyor  under  that  Act 
negligently  leaving  heaps  of  gravel  on  the  road  is  entitled  to  notice. 
Davis  y.  Uurlingt  8  Q.  B.  286.  Improvement  commissioners,  under  a 
local  Act,  sued  for  the  negligence  of  their  servants,  are  entitled  to  notice 
of  action.  Mason  y.  Birkenhead  Improvement  Commissioners^  6  H.  &  N. 
72 ;  29  L.  J.,  Ex.  407.  Where  the  bailiff  of  a  county  court,  under  a 
warrant  against  the  goods  of  A.  takes  those  of  B.,  he  is  entitled  to  notice 
of  action.  Burling  v.  Earley,  3  H.  &  N.  271 ;  27  L.  J.,  Ex.  258.  As  to 
notice  of  action  for  arrest  by  customs'  officer  on  suspicion  of  felony,  see 
Spitty  v.  Kitchin ;  Bose  v.  Id,,  15  W.  E.  903,  T.  T.  1869,  Q.  B. 

Omission  to  do  something  required  by  the  Act  will  entitle  the  defendants 
to  notice.  Newton  y.  Ellis,  5  E.  &  B.  115;  24  L.  J.,  Q.  B.  337 ;  Wilson 
V.  Halifax,  Mayor  of,  L.  B.,  3  Ex.  114;  jidliffe  v.  Wallasey  Local  Board, 
L.  E.,  9  0.  P.  62,  under  11  &  12  Vict.  c.  63,  s.  139  (now  repealed) ;  Foul- 
sum  V.  Thirst,  L.  E.,  2  0.  P.  449,  imder  25  &  26  Vict.  c.  102,  s.  106. 

The  usual  clause  of  protection  in  railway  Acts,  does  not  make  a  notice 
necessary  where  the  company  are  sued  for  negligence  as  carriers.  Carpus 
v.  L,  4&  Brighton  By,  Co.,  5  Q.  B.  747;  Palmer  v.  Grand  Junction  By.  Co., 
4  M.  &  W.  749;  vtde  ante,  p.  1175.  A  person  employed  bjr  a  building 
owner  to  erect  a  building,  adjoining  the  house  of  another,  is  not  within 
the  protection  of  the  lultetropolitan  Building  Act,  1855  (18  &  19  Vict, 
c.  122),  s.  108,  which  applies  to  any  district  surveyor  or  other  person,  for 
anythmg  done  or  intended  to  be  done,  in  pursuance  of  the  Act  Williams 
v.  Golding^  L.  E.,  1  C.  P.  69.  So,  the  protection  given  by  the  Larceny 
Act  (24  &  25  Vict.  c.  96),  s.  113,  for  things  **  done  in  pursuance  of  the 
Act,"  has  no  application  to  the  case  of  a  mrivate  individual,  prosecuting 
another  for  felony.  Mercer  v.  Gooch,  15  L.  T.,  N.  S.  219,  M.  T.  1866,  Ex. 
It  is  a  question  for  the  jury  under  sects.  103,  113,  whether  the  plaintiff 
was  **  immediately  apprehended."  Griffith  v.  Taylor,  2  C.  P.  D.  194, 
C.  A.  Where  the  defendant  was  a  contractor,  who  did  work  for  a  district 
board  of  works,  and  injury  was  occasioned  by  one  of  the  defendant's 
horses  and  carts  which  had  been  left  unattended  in  a  street ;  it  was  held, 
that  he  was  not  entitled  to  notice  imder  the  Metropolitan  Management 
Act,  1862  (25  &  26  Vict.  c.*102),  s.  106,  as  the  injury  was  not  done  or 
intended  to  be  done,  under  the  powers  of  the  Act,  but  was  purely  col- 
lateral. Whatjnan  v.  Pearson,  L.  E.,  8  C.  P.  422.  Where,  liowever,  in 
a  similar  case  the  act  complained  of  was  done  by  the  defendant,  by  oider 
of  the  district  board,  he  was  held  to  be  entitled  to  notice.  Chambers  y. 
Beid,  13  L.  T.,  N.  S.  703 ;  H.  T.,  1866,  a  B.    So  where  the  defendants^ 
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a  yeeifcry,  supplied  carts  for  watering  the  roads,  and  the  plaintiff,  the 
servant  of  a  contractor  who  horsed  and  droye  their  carts,  sustained  injury 
through  a  defect  in  a  cart,  driven  by  him,  the  defect  arising  from  the  de- 
fendants' negligence.  Edwards  v.  Vestry  of  St,  Mary^  Islington,  22  Q.  B. 
D.  338.     See  also  Poulsum  v.  Thirsty  antCj  p.  1204. 

The  necessity  of  giving  notice  of  action  is  not  in  general  limited  to 
actions  for  torts.  Thus,  it  must  be  given  before  an  action  ex  contractu^  to 
recover  back  money,  bond  fide  but  illegally  received,  can  be  sustained 
against  a  turnpike  collector.  Waterfiouse  v.  Keen,  4  B.  &  0.  200.  So,  in 
the  case  of  highway  rates,  received  by  the  surveyors  under  an  invalid 
rate.  Selmes  v.  Judge,  L.  E.,  6  Q,.  B.  724.  So,  in  the  case  of  money 
received  bjr  a  local  board  from  an  adjoining  owner,  for  the  cost  of  paving 
a  road,  wmch  he  was  not  liable  to  pave.  Midland  By.  Co,  y.  Withington 
Local  B.,  11  Q.  B.  D.  788,  C.  A.  So,  in  the  case  of  excessive  charges 
received  by  a  railway  company.  Kent  v.  Gt,  W,  By,  Co.,  3  0.  B.  714, 
cited  ante,  p.  1175.  But,  it  is  not  in  general  necessary  to  give  a  notice  of 
action,  before  suing  on  a  specific  contract,  as  a  builoing  contract  wiUi  a 
board  of  health.  Davies  v.  Sivansea,  Mayor  of,  8  £xch.  808 ;  Dearie  v. 
Petersfield  Union,  21  a  B.  D.  447,  452,  0.  A.  Where  a  local  Act  directed 
that  tiie  guardians,  &c.,  of  a  parish  should  be  sued  in  the  name  of  their 
vestry  clerk,  and  reouired  notice  to  be  given  of  any  action,  for  anything 
done  in  pursuance  of  the  Act,  it  was  held,  tiiat  notice  was  not  necessary 
in  an  action  for  work  and  labour.  Fletcher  v.  Oreenwell,  4  Dowl.  166. 
Notice  is  not  necessary  imder  the  Public  Health  Act,  1875,  s.  264,  before 
an  action  for  the  recovery  of  land  against  a  local  authority.  Foai  v. 
May<yr,  &c,  of  Margate,  11  Q.  B.  D.  299. 

If  a  person  makes  a  wrongful  distress  for  two  causes,  for  one  of  which 
only  he  is  entitled  to  notice  of  action,  he  may  be  sued  in  respect  of  the 
other  without  giving  him  notice  of  action.  Lamowt  y.  SoutJuUl,  5  M.  &  W. 
416. 

The  intended  plaintiff  should  give  the  notice.  Sometimes  the  statute 
requiring  the  notice  allows  it  to  be  given  by  a  solicitor  or  agent,  on  his 
behalf.  Where  a  notice  of  action  was  given  on  behalf  of  two,  one  of 
whom  was  dead,  and  the  action  was  brought  in  the  name  of  the  other,  the 
court  held  the  notice  insuf&cient.  Pilkington  v.  Biley,  3  Exch.  739  (under 
3  &  4  Will.  4,  c.  90,  s.  69).  Where  a  statute  required  a  notice  of  action 
to  be  given  "by  the  attorney  or  agent  of  the  party ; "  it  was  held  that  a 
notice  of  action  might  be  given  by  the  prochein  amy  of  an  infant,  although 
he  might  not  be  the  prochein  amy  on  the  record.  De  Gondouin  v.  Lewis, 
10  Ad.  &  E.  117. 

The  notice  should  be  given  to  the  intended  defendant,  or,  if  it  is  in- 
tended to  make  more  than  one  person  defendant  in  the  action,  the  notice 
should  be  given  to  all  the  defendants  entitled  to  notice.  In  a  case  where 
the  same  parf^  acted  as  a  derk  to  two  public  bodies,  and  a  notice  of  action 
was  given  addressed  to  him  as  clerk  of  the  one  body,  tiie  cause  of  action 
■arising  under  the  supposed  authority  of  the  other  body,  it  was  held  that 
the  notice  was  insufficient.    Eider  v.  Dorrtll,  1  Taunt.  383. 

B^  the  5  &  6  Vict.  o.  97,  s.  4,  **  In  all  cases  where  notice  of  action  is 
required,  such  notice  shall  be  given  one  calendar  month  at  least  before  any 
action  shall  be  commenced ;  and  such  notice  of  action  shall  be  sufficient, 
any  Act  or  Acts  to  the  contrary  thereof  notwithstanding."  In  reckoning 
the  calendar  month  in  a  notice  of  action,  both  the  day  of  delivering  the 
notice  and  that  of  issuing  the  writ  must  be  excluded.  Young  y.  Higgon, 
6  M.  &  W.  49  (decided  on  24  Qeo.  2,  o.  44).  Where  a  notice  was  given  on 
April  28th,  it  was  held  that  an  action  might  be  commenced  on  May  29th 
following ;  for  the  principle  is  that  a  csdendar  month  cannot  haye  two 
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days  with  the  same  number,  and  the  length  of  the  former  month  ie  imma* 
teiial.    Freeman  y.  Bead,  4  B.  &  S.  174 ;  32  L.  J.,  M.  C.  226. 

The  notice  should  be  a  formal  notice,  and  not  a  mere  letter  of  oouiee. 
Lem's  Y.  Smith,  Holt,  N.  P.  27 ;  Union  Steamship  Co.  dx,  y.  Melbourne 
Harbour  Commissionera,  9  Ap.  Ca.  365,  P.  C.  It  is  iisaal  to  state  the 
addrees  and  addition  of  the  party  to  whom  the  notice  is  giyen,  but  this  is 
not  absolutely  necessary,  unless  required  by  the  statute.  In  general,  the 
intended  pkintilPs  name  and  place  of  abode  should  be  giyen  in  the  body, 
or  in  the  mdorsement  of  the  notice.  Wood  y.  FoUiott,  3  B.  &  P.  552,  n. 
In  Hiis  case,  '*  William  Wood,  of  Botherhithe,  in  the  county  of  Surrey, 
merchant,"  was  held  a  sufficient  description.  It  is  not  in  general  necee- 
sary  to  state  the  names  of  all  the  parties,  intended  to  be  included  in  the 
action,  or  whether  the  action  is  to  be  a  joint  or  seyeral  one.  Bax  y.  Jones, 
6  Price,  168.  Where  a  writ  was  sued  out  as  described  in  the  notice  of 
action,  but  afterwards  discontinued,  and  within  the  time  limited  by  the 
statute  another  writ  was  sued  out  and  seryed,  in  which  another  person 
was  joined  as  d^endant ;  it  was  held,  that  the  notice  giyen  was  sumcient. 
Jones  y.  Simpson,  1  0.  &  J.  174.  The  notice  need  not,  unless  the  statute 
require  it,  state  the  form  of  the  action  to  be  brought.  Prickett  y.  Gratrex, 
8  Q.  B.  1020;  Pilkington  y.  Biley,  ante,  p.  1205.  It  is  sufficient  to  state 
the  cause  of  it.  Jones  y.  Bird,  5  B.  &  A.  837.  The  cause  should  be  stated 
with  clearness  and  certainty;  Freeman  y.  Line,  2  Chit.  673;  Qimbert  y. 
Coyney,  M'Ol.  &  Y.  469 ;  but  it  is  sufficient  if  it  inform  the  defendant 
substantiany  of  the  ground  of  complaint ;  Smith  y.  W,  Derby  Local  Board, 
3  0.  P.  D.  423.  The  time  and  place  of  tiie  act  complained  of,  should  be 
stated.  Jacklin  y.  Fytche,  14  M.  &  W.  381 ;  Breese  y.  Jerdein,  4  Q.  B. 
585.  As  to  what  is  sumcient  statement  under  the  County  Courts  Act,  1888, 
51  &  52  Yict.  c.  43,  s.  53,  see  Burton  y.  Le  Gros,  34  L.  J.,  Q.  B.  91. 
There  was  a  notice  of  action  to  magistrates,  for  that  the  defendants, 

«  at ,  on  the  1st  day  of  August,"  &c.,  imprisoned  the  plaintiff,  and 

also  for  that  they,  '*  on  the  said  1st  day,"  seized  plaintifiTs  goods.  It  was 
held  that  the  place  first  mentioned  might  apply  to  the  whole  subject  of 
complaint.  Leary  y.  Patrick,  15  Q.  B.  266 ;  19  L.  J.,  M.  C.  211.  Where 
the  cause  of  action  is  for  haying  done  an  act  maliciously,  and  without  any 
reasonable  or  probable  cause,  tide  notice  should  state  that  the  act  com- 
plained of  was  so  done.  Massey  y.  Johnson,  12  East,  67.  A  notice  of 
action,  which  stated  that  the  action  would  be  brought  for  causing  a  dis- 
tress to  be  made,  is  sufficient,  though  the  action  is  for  trespass.  EoUing^ 
worth  y.  Palmer,  4  Exch.  267.  The  notice  is  sufficient,  though  it  state 
the  act  complained  of,  to  haye  been  done  by  more  persons  thiui  it  really 
was.  Breese  y.  Jerdei/n,  ante,  p.  1206.  A  notice  under  a  localJAct,  that, 
unless  the  name  of  the  person  on  whose  information  the  defendants  had 
taken  certain  steps  was  giyen  up,  proceedings  would  be  taken  against 
them ;  Norris  y.  Smith,  10  Ad.  &  £.  188 ;  or,  a  letter  written  to  the  de- 
fendant stating  that  an  action  would  be  brought  if  no  apology  were  made ; 
Winyard  y.  Marks,  15  L.  T.,  N.  S.  591 ;  cor.  Byles,  J.,  were  held  bad, 
because  they  were  conditional.  It  seems  that  tne  notice  should  specify 
that  the  action  will  be  commenced  at  the  expiration  of  the  number  of 
days  mentioned  in  the  Act.  Norris  y.  Smith,  supra,  per  Patteson,  J. 
Signature  of  the  notice  by  the  plaintiff,  or  his  solicitor  or  agrait,  is  not 
necessary  under  24  Geo.  2,  c.  44.     Morgan  y.  Leach,  10  M.  &  W.  558. 

Sometmies  the  statute  requiring  the  notice,  requires  the  name  and  place 
of  abode  of  the  intended  plaintiff,  or  his  solicitor  or  agent,  to  be  indorsed 
on  the  notice.  As  to  this  indorsement  on  a  notice  of  action  against  a 
ma^strate,  see  ante,  pp.  1198,  1199,  under  Actions  against  justices.  On  a 
notice  of  action  against  a  magistrate,  it  is  sufficient  to  indorse  the  initial  of 
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the  christian  name  of  the  solicitor,  with  his  surname  and  abode  at  length. 
May  hew  y.  Locke^  7  Taunt.  63.  It  is  sufficient  if  indorsed  by  a  firm  of  two 
solicitors,  who  are  partners,  and  are  employed  by  the  int^ded  plaintiff ; 
and  is  good,  though  one  of  the  christian  names  of  one  be  omitte<^  if  there 
was  no  other  firm  of  the  same  surname  in  the  same  place  at  which  ^e 
notice  bore  date.  James  y.  Swift,  1  D.  &  By.  625;  4  B.  &  0.  681.  And, 
a  solicitor  may  be  described  on  such  a  notice,  as  of  the  place  of  his  office ; 
BoherU  y.  Williams^  2  0.  M.  &  B.  561 ;  or,  as  of  his  residence.  S.  0. 
Describing  him  generally  of  a  large  town  would  not  be  sufficient,  but  this 
would  be  otherwise  if  the  town  be  a  small  one.  Crooke  y.  Curry,  Tidd*s 
Pr.  9th  ed.  30(c);  Oahorn  y.  Oough,  3  B.  &  P.  551.  Where  the  indorse- 
ment was,  *'  giyen  under  my  hand  at  Durham,"  without  any  other  notifi- 
cation of  residence,  it  was  held  to  be  insufficient,  being  a  mere  description, 
not  of  residence,  but  of  the  place  of  signature.  Taylor  y.  Fenwick,  7  T.  B. 
635,  n.  Where  the  notice  was  indorsed  by  A.  &  B.  as  attorneys  for  the 
plaintiff,  and,  the  partnership  haying  lieen  dissolyed,  the  action  was 
Drought  by  A.  only,  this  was  held  to  be  no  ground  of  objection.  Holling^ 
worth  y.  PcUmer,  ante,  p.  1206. 

The  service  should  be  made  as  directed  by  the  Act  of  Parliament.  In 
general  it  is  sufficient  to  serye  the  notice  personally,  or  leaye  it  for  the 
mtended  defendant,  at  his  usual  place  of  abode.  See  Caetle  y.  Burditt,  3 
T.  B.  623.  When  the  Act  provides  that  the  notice  is  to  be  left  at  the 
defendant's  office,  &c.,  and  is  so  left  in  due  time,  it  is  immaterial  that  the 
notice  does  not  reach  the  defendant's  hands  till  some  days  later.  Moody 
y.  Dethick,  4  F.  &  F.  938,  Orompton,  J.  It  is  not  necessary  that  the 
plaintiff  or  his  solicitor  should  personally  serye  the  notice.  Morgan  y. 
Leach,  ante,  p.  1206. 

Where  a  statute  allows  the  defence  of  Not  guilty  by  statute,  to  be 
pleaded  to  actions  for  things  done  in  pursuance  of  the  statfute,  the  defence 
cannot  apply  to  claims  founded  on  malice,  for  if  the  act  were  malicious 
and  without  probable  cause  it  would  not  be  done  in  pursuance  of  the 
statute.  Keighley  y.  Bell,  4  F.  &  F.  763,  792,  and  Dawkine  y.  Bokehy, 
Ld,,  Id.  806,  825,  per  Willes,  J.  These  actions  were  in  respect  of  matters 
justified  under  the  Mutiny  Acts. 

It  is,  in  general,  necessary  to  plead  specially  the  want  of  notice  of  action 
when  required  by  local  and  personal  statutes;  5  &  6  Vict.  c.  97,  s.  3  (cited 
ante,  p.  1202).     See  Edwards  y.  Gt.  W.  By.  Go.,  11  C.  B.  588;  21  L.  J. 
C.  P.  72 ;  Davey  y.  Wame,  14  M.  &  W.  199. 


ACTIONS  BY  EXECUTOBS  AND  ADMINISTBATOBS. 

Before  the  Act  establishing  a  Court  of  Probate,  20  &  21  Yict.  c.  77, 
there  were  many  courts  and  persons  haying  jurisdiction  to  grant  probates 
and  letters  of  administration.  These  powers  were,  by  that  Act,  transferred 
to  the  Court  of  Probate.  A  similar  Act  was  also  passed  for  establishing  a 
Court  of  Probate  in  Ireland.  Id.  c.  79.  By  20  &  21  Vict.  c.  77,  s.  23,  the 
Court  of  Probate  was  made  a  Court  of  Becord,  and  had  the  same  powers, 
and  its  grants  and  orders  the  same  effect  throughout  all  England,  and,  in 
(relation  to  the  personal  estate  in  all  parts  of  England,  of  deceased  persons, 
as  the  Prerogatiye  Court  of  the  Archbishop  of  Canterbury  and  its  grants 
and  orders  respectiyely,  in  relation  to  those  matters  and  causes  testa- 
mentary, and  those  effects  of  deceased  persons  which  were  within  the 


1208  AdioM  "by  ExeciUorB  and  Admin%8traior9, 

jurisdiction  of  the  said  PrerogatiTO  Court.  The  juiisdiction  of  the  Court 
of  Probate  has  been  transferred  to  the  High  Court  of  Justice ;  J.  Act, 
1873,  B.  16,  and  is  by  sect.  34  assigned  to  the  Probate,  Divorce,  and 
Admiralty  Division. 

B5[  20  &  21  Vict.  c.  77,  s.  46,  a  probate,  &c.,  may  be  granted  by  t<he 
district  registrar,  if  it  shall  appear  by  affidavit  that  the  testator,  or  in- 
testate, at  time  of  his  death,  had  a  fixed  place  of  abode,  therein  stated, 
within  the  district  in  which  the  application  is  made ;  and  such  probate, 
&c.,  shall  have  effect  over  the  personal  estate  of  the  deceased  in  all  parts 
of  England. 

By  sect.  47,  such  affidavit  shall  be  conclusive  for  the  purpose  of  autho- 
rizing the  grant  by  the  district  registrar,  and  no  such  grant  shall  be  liable 
to  be  **  impeached  by  reason  that  the  testator  or  intestate,  had  no  fixed 
place  of  abode  within  the  district  at  the  time  of  his  death"  ;  the  probate, 
&c.  so  granted  shall  effectually  discharge  and  protect  all  persons  paying 
to,  or  dealing  with,  any  executor,  &c.,  thereunder,  notwithstanding  the 
want  of,  or  defect  in,  such  affidavit. 

By  sect.  57,  *^  the  affidavit  as  to  the  place  of  abode  and  state  of  the  pro- 
perty of  a  testator  or  iatestate,  which  is  to  give  contentious  jurisdiction  to 
the  ludge  of  a  county  court  under  the  previous  provisions  "  in  the  Act, 
shall,  except  for  the  purpose  of  staying  proceedings  in  the  County  Coiurt* 
be  conclusive  for  the  purpose  of  authonzmg  the  exerdse  of  such  jurisdic- 
tion, and  the  grant  or  revocation  of  probate  or  administration  in  com- 
pliance with  the  decree  of  such  judge. 

By  sect.  70,  the  Court  of  Probate  may  appoint  an  administrator  pendente 
lite ;  and  he  shall  have  all  the  rights  and  powers  of  a  general  adminis- 
trator, other  than  the  right  of  disSibuting  the  residue  of  such  personal 
estate. 

By  sect.  76,  **  After  any  grant  of  administration,  no  person  shall  haTO 
power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  the 
deceased  as  to  the  personal  estate  comprised  in,  or  affected  by,  such  grant 
of  administration,  until  such  administration  shall  have  been  recaUed  or 
revoked."  Sect.  76  provides  for  the  mode  of  proceeding  where,  before 
the  revocation  of  any  temporary  administration,  any  proceedings  at  law 
or  in  equity  have  been  commenced  by  or  against  any  administrator  so 
appointed. 

By  sect.  77,  **  Where  any  probate  or  administration  is  revoked  under 
this  Act,  all  payments  bond  fide  made  to  any  executor  or  admimstrator 
under  such  probate  or  administration,  before  the  revocation  thereof,  shall 
be  a  legal  discharge  to  the  person  making  the  same ;  and  the  executor  or 
administrator  who  shall  have  acted  under  any  such  revoked  pt>bate  or 
administration  may  retain  and  reimburse  himself,  in  respect  of  any  ^pay- 
ments  made  by  him,  which  the  person  to  whom  probate  or  administration 
shall  be  afterwards  granted,  might  have  lawfully  made." 

By  sect.  78,  **  All  persons  and  corporations  making,  or  permitting  to  be 
made,  any  payment  or  transfer  bond  fide  upon  any  probate,  or  leUers  of 
administration  granted  in  respect  of  the  estate  of  any  deceased  person 
under  the  authority  of  this  Act,  shall  be  indemnified  and  protected  in  so 
doing,  notwithstanding  any  defect  or  circumstance  whatsoever,  affecting 
the  validity  of  such  probate  or  letters  of  administration." 

By  sect.  79,  *'  Where  any  person,  after  the  commencement  of  this  Act, 
renounces  probate  of  the  "vnll  of  which  he  is  appointed  executor,  or  one  of 
the  executors,  the  rights  of  such  person  m  respect  of  the  executoreliip 
shall  wholly  cease,  and  the  representation  to  the  testator  and  the  adminis- 
tration of  his  effects,  shall  and  may,  without  any  further  renunciation, 
go,  devolve  and  be  committed  in  like  manner  as  if  such  person  had  not 
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been  appointed  executor.*'  [And  the  death  of  an  executor  who  has  never 
proved,  or  the  non-appearance  of  an  executor  cited  to  prove,  has  the  same 
effect.    See  21  &  22  Vict.  c.  95,  s.  16.] 

By  sect.  86,  all  grants  of  probates  and  administrations  made  before  the 
commencement  of  this  Act,  which  were  void  or  voidable  from  the  want  of 
jurisdiction  of  the  courts  granting  them,  were  made  valid ;  uidess  the 
grants  had  been  already  declared  void  or  proceedings  were  pending  in 
relation  thereto. 

By  sect.  87,  **  Legal  erants  of  probate  and  administration  made  before 
the  commencement  of  this  Act,  and  grants  of  probate  and  administration 
made  legal  by  this  Act,  shaU  have  the  same  force  and  effect  as  if  they  had 
been  granted  under  this  Act." 

By  the  20  &  21  Vict.  c.  79,  s.  95  (the  Irish  Act)  probate  or  letters  of 
adnunistration  granted  by  the  Court  of  Probate  in  Ireland  may  be  sealed 
with  the  seal  of  the  Court  of  Probate  in  England,  **and,  oeing  duly 
stamped,  shall  be  of  the  like  force  and  effect,  and  have  the  same  operation 
in  England  as  if  it  had  been  originally  granted  by  the  Court  of  JP*robate 
in  England."  The  Confirmation  and  Probate  Act,  1868  (21  &  22  Vict. 
c.  56),  s.  12,  contains  a  similar  provision  with  respect  to  the  sealing  of 
Scotch  confirmations  of  wills,  by  the  Court  of  Probate  in  England,  and  to 
the  effect  of  such  sealing.  The  jurisdiction  of  the  Irish  Probate  Court  is 
by  the  J.  Act  (Ireland),  1877,  s.  21,  transferred  to  the  Irish  High  Court  of 
Justice. 

When  executors^  d:c,  may  eue,^  An  executor  may  sue  for  a  breach  of 
contract  made  with  his  testator  where  it  is  such  as  appears  by  the  record 
to  render  the  personal  estate  lees  beneficial  to  the  executor,  but  not  other- 
wise. 1  Wms.  Saund.  217,  (a);  see  Chamberlain  v.  Williamson ^  ante, 
p.  475.  It  is  immaterial  whether  the  breach  occurred  before  or  after  the 
testator's  death.  Where  a  passenger  B.  sustained  personal  injury  through 
the  breach,  by  the  defendants  of  their  contract  to  carry  him  with  due  care, 
of  which  injury  he  ultimately  died ;  it  was  held  that  B.'s  executors  mi^ht 
sue  for  the  mjury  to  his  estate,  in  respect  of  medical  expenses  thereby  m- 
curred,  and  loss,  by  reason  of  B.  being  prevented,  before  his  death,  from 
attending  to  his  business.  Bradshaw  v.  Lancashire  &  Yorkshire  By,  Co., 
L.  B.,  10  C.  P.  189.  So,  the  executor  of  P.  may  sue  m  respect  of  the 
breach  of  a  similar  contract  made  by  P.,  with  regard  to  his  wife,  whereby 
P.  sustained  like  damage.  Potter  v.  Metropolitan  IHstrict  By.  Co.,  30  L.  T., 
N.  S.  765,  T.  T.  1874,  Ex. ;  32  L.  T.,  N.  S.  36,  Ex.  Ch.,  2nd  Dec.  1874. 
The  two  cases  last  cited  follow  the  principles  stated  in  1  Wms.  Exors., 
8th  ed.,  pp.  805  et  seq.  But,  apart  from  contract,  no  action  will  lie  in 
respect  of  such  damages,  resultmg  from  the  wrongful  act  of  the  defen- 
dants. Pulling  V.  Ot.  E.  By.  Co.,  9  Q.  B.  D.  110.  A  judgment  recovered 
imder  Ld.  Campbell's  Act,  9  &  10  Vict.  c.  93,  ante,  p.  766,  is  no  bar  to 
the  action.  Leggott  v.  Gt.  N.  By.  Co,,  1  Q,  B.  D.  599.  If  the  contract 
were  of  such  a  nature  as  to  be  rescinded  by  the  death,  no  subsequent 
breach  would  be  possible,  but  the  right  of  action  for  any  breach  which 
accrued  before  the  death  is  not  thereby  divested.  Stubhs  v.  Holywell  By. 
Co.,  L.  B.,  2  Ex.  311.  As  to  when  a  contract  is  rescinded  by  death,  vide 
post,  pp.  1211,  1226. 

As  to  when  the  executor  of  the  owner  in  fee  of  land  can  sue  on  cove- 
nants running  with  the  land,  vide  ante,  p.  690. 

The  maxim  "  Actio  personalis  moritur  cum  persond,**  applied  at  common 
law  to  all  actions  of  tort ;  but  the  stat.  4  Edw.  3,  c.  7,  enacted  that  execu- 
tors should  have  an  action  of  trespass  for  goods  and  chattels  of  the  testator 
carried  away  in  his  lifetime,  in  like  manner  as  the  testator  would  have  had 
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if  liying.  This  remedy  was  extended  to  the  execators  of  exeontors  by  25 
Edw.  3,  stat.  5,  c.  5,  and  to  administrators  by  31  £dw.  3,  stat.  1,  c.  11,  or, 
by  an  equitable  construction  of  4  Edw.  3,  c.  7,  mpra ;  for  this  last  statute, 
being  a  remedial  Act,  has  always  been  expound^  largely.  Therefore,  by 
an  eauitable  construction  of  the  statute,  an  executor  or  administrator  shall 
now  naye  the  same  actions,  for  any  injury  done  to  the  personal  estate  of 
the  testator  in  his  lifetime,  whereby  it  is  become  lees  beneficial  to  the 
executor,  as  the  testator  hunself  miffht  haye  had,  whateyer  the  form  of 
the  action  may  be.  1  Wms.  Saima.  217  a,  5,  (1),  and  (e).  See  Twycroa^ 
y.  Orant,  4  C.  P.  D.  40,  C.  A.,  and  Pulling  y.  QU  E.  My.,  ante,  p.  1209. 
Although  an  action  for  defamation  abates  by  the  death  of  the  plaintifF, 
yet  where  the  publication  of  a  &lse  and  malicious  statement  causes  damage 
to  the  plaintiff's  personal  estate,  e.  ^.,  as  being  a  slander  of  title  to  the 
phdntifrs  trade-mark,  it  surviyes.  Haichard  y.  Mega,  18  Q.  B.  D.  771. 
And  an  action  for  infringement  of  the  plaintiffs  registered  trade-mark, 
and  claiming  an  account  of  profits,  may  be  continued  by  his  executors. 
Oakey  y.  DaUon,  36  Ch.  D.  700. 

These  Acts,  howeyer,  gaye  the  executor  no  remedy  for  an  injury  done 
to  the  real  estate  of  the  deceased,  but  now,  by  3  &  4  Will.  4,  c.  42,  s.  2, 
*'  An  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may 
be  maintained  by  tne  executors  or  administrators  of  any  person  deceased 
for  an^  injury  to  the  real  estate  of  such  person,  committed  in  his  lifetime 
for  wmch  an  action  miffht  haye  been  maintained  by  such  person,  so  as 
such  injury  shall  haye  been  committed  within  six  calendar  months  before 
the  death  of  such  deceased  })ei-son,  and  proyided  such  action  shall  be 
brought  within  one  year  after  the  death  of  such  person,  and  the  damages 
when  recoyered  shall  be  part  of  the  personal  estate  of  such  person." 
Where  A.  brought  an  action  against  B.,  claiming  an  injunction  and 
damages  for  obstructing  the  lights  of  her  house,  and  died  more  than  six 
months  after,  it  was  held  that  her  executor  might  continue  the  action  for 
damages  accruing  within  six  months  from  the  death.  Jonea  y.  Simea,  43 
Ch.  D.  607. 

The  common  law  rule  is  further  relaxed  by  Ld.  Campbell's  Act  (9  &  10 
Yict.  c.  93),  and  the  stat.  27  &  28  Vict.  c.  95.  These  two  Acts  and  the 
cases  decided  thereon  are  collected  ante,  pp.  766  et  aeq. 

How  executors,  <Stc.  are  to  aueJ]  An  executor  mtut  sue  in  his  representa- 
tiye  capacity,  or  in  the  detinet,  as  it  was  formerly  expressed,  when  the 
cause  of  action  has  accrued  in  the  lifetime  of  uie  deceased.  1  Wms. 
Saund.  112,  112  a,  (1);  2  Wms.  Exors.,  8th  ed.  1879.  But  where  the 
cause  of  action  accrues  after  the  death  of  the  testator,  the  executor  may 
sue  as  such,  or  not,  at  his  option.  Id,  876, 1879)  1880.  Thus  he  may  sue 
in  his  representatiye  character  on  contracts  inade  with  himself  it  the 
money  when  recoyered  would  be  assets.  CoweU  y.  Watta,  6  East,  405 ; 
Maranall  y.  Broadhurat,  1  C.  &  J.  40d.  Thus,  where  an  administrator 
after  the  death  of  the  intestate,  enters  into  contracts  in  the  course  of 
carrying  on  the  business  of  the  intestate,  for  the  benefit  of  the  estate,  he 
may  sue  in  his  representatiye  capacity.  Moaeley  y.  Rendell,  L.  B.,  6  Q.  B. 
338,  cited  ^poat,  p.  1212 ;  AhboU  y.  Farfiit,  Id,  346,  explaining  Bciingbrohe 
y.  Kerr,  L.  E.,  1  Ex.  222,  where  it  did  not  appear  that  the  ousineBS  was 
carried  on  for  the  benefit  of  the  estate. 

If  the  plaintiiS  name  himself  executor  or  administrator,  and  it  appear 
on  the  statement  of  claim  that  the  cause  of  action  is  in  his  own  right,  it 
will  be  no  objection,  for  the  addition  is  surplusage.  Homaey  y.  Dimoche, 
1  Yentr.  119 ;  Hargravea  y.  Holden,  1  C.  M.  &  E.  580,  n. ;  and  see  AapinaU 
y.  Wake,  10  Bing.  51 ;  2  Wms.  Exors.,  8th  ed.  1881.    By  Bules,  O.  xviii.. 
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r.  5,  *'  dlaims  by  or  against  an  executor  or  administrator  as  sadi,  may  be 
j  oined  with  claims  by  or  against  him  personally,  proyided  the  last-mentioned 
claims  are  alleged  to  arise  with  reference  to  the  estate,  in  respect  of  whidi 
the  plaintiff  or  defendant  sues,  or  is  sued,  as  executor  or  administrator." 

Evidence  of  titUy  ae  txecuior  or  adminietratorJ]  By  Bules,  1883, 0.  xxi., 
r.  5,  *'  if  either  party  wishes  to  den^  the  right  of  any  other  party  to  claim 
as  executor,"  or  in  any  representative  capacity,  "  he  shall  deny  the  same 
specifically." 

When  the  plaintiffs  representative  character  is  denied,  the  issue  lies  on 
the  plaintiff;  as  to  how  tiiis  is  proved,  see  Proof  and  effect  of  probate  and 
Utters  of  administration^  ante,  pp.  117,  201. 

Questions  respecting  bona  notabilia  can  no  longer  arise  in  actions  by 
executors ;  see  sects.  23,  86  {ante,  pp.  1207,  1209). 

With  regard  to  stamp  objections  to  the  probate,  see  StampSy  ante, 
p.  264. 

It  is  sufficient  if  the  probate  be  produced  at  the  trial,  for  the  grant 
relates  back  to  the  testator's  death,  from  which  time  the  executor  takes 
his  titie  by  virtue  of  the  testator's  will.  1  Wms.  Exors.  8th  ed.  311.  So, 
where  several  join  in  an  action  for  injury  to  a  leasehold  reversion,  whose 
title  consists  in  their  being  executors,  it  is  enough  to  produce  a  probate, 
granted  to  one  of  them  only ;  for  this  shows  me  will  to  be  good  from 
which  all  derive  their  titie.  Walters  v.  Pfeil,  M.  &  M.  362.  But  the  titie 
of  an  administrator,  if  put  in  issue,  must  be  proved  by  the  grant  of  letters 
of  administration  prior  to  the  commencement  of  the  action,  for  the  titie 
commences  from  the  time  of  the  grant;  1  Wms.  Exors.  8th  ed.  411; 
although  the  grant  relates  back  to  me  death  for  the  benefit  of  the  estate. 
Morgan  v.  Thomas,  8  Exch.  302 ;  vide  ante,  pp.  924,  930,  931. 

The  non- joinder  of  a  co-executor  as  plaintiff,  was  formerly  pleadable 
in  abatement  only ;  1  Wms.  Saimd.  291  k,  I,  and  any  objection  on  the 
ground  of  such  non-joinder  must  now  be  made  before  the  trial,  vide  ante, 
p.  91. 

Vesting  of  property  and  evidence  oftJie  cause  of  action."]  An  executor  or 
administrator  has  the  property  of  the  goods  of  the  testator  or  intestate 
vested  in  him  before  actual  possession ;  Com.  Dig.  Admon.  (B.  10) ;  and, 
though  administration  be  not  granted  for  a  long  time,  vet,  when  it  is 
granted,  it  vests  the  property  in  the  administrator  by  relation  from  the 
time  of  the  death  of  the  intestate ;  Id.;  2  Boll.  Ab.  Tresp.  (T),  pi.  2,  4 ; 
B.  V.  Horsley,  8  East,  410.  As  to  titie  of  executors  in  ejectment,  vide  ante, 
pp.  1051,  1062. 

With  regard  to  the  cause  of  action,  the  evidence  will  be  the  same  as  in 
an  action  between  the  defendant  and  the  testator  or  intestate.  But  atten- 
tion must  be  paid  to  the  form  of  &e  statement  of  claim.  Thus,  if  the 
defendant  oraered  a  coat  to  be  made  by  A.,  whose  executor  finished  and 
delivered  it,  the  executor  cannot  sue  as  for  goods  sold  and  delivered  by 
A. ;  but  semb.,  he  must  either  sue  as  for  sale  and  delivery  by  himself  as 
executor,  or  must  daim  specially.  Werner  v.  Humphreys,  2  M.  &  G^. 
853,  and  Id,  857,  n.  A.  agreed  to  do  carpenter's  work  for  B.,  to  be  paid 
for  on  completion ;  A.  died  before  completion,  and  the  plaintiff,  A.'s  exe- 
cutor, agreed  to  complete  it :  it  was  held,  that  plaintiff  could  not  recover 
for  the  work  done  by  A.,  as  a  debt  due  to  A.  in  his  lifetime,  for  there  was 
no  debt  in  A.'s  lifetime ;  but  he  might  recover  on  a  gtuxntum  meruit,  as  for 
a  debt  due  to  plaintiff  as  eocecutor  for  work  so  done  by  A.  Grosthwaite  v. 
Gardner,  18  Q.  B.  640 ;  21 L.  J.,  Q.  B.  356.  But  in  such  cases  an  amend- 
ment woiQd  now  no  doubt  be  allowed. 
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Where  B.  took  out  administratiozL  to  A.,  and  did  work,  &c.,  in  the 
course  of  carrying  on  A.'8  business  for  the  benefit  of  hia  estate,  and  died, 
the  action  must  De  brought  by  C,  the  administrator  de  bonis  non  of  A., 
for  work  done  by  B.,  as  a£ninistrator.  Moseley  y.  Benddl,  L.  B.,  6  Q.  B. 
338.  Where  the  declaration  alleged  that  the  work  was  done  by  C.  as 
administrator,  the  court  allowed  an  amendment.    S.  0. 

Evidence  on  a  defence  of  Statute  of  Limitations.']  The  statutes  of  limita- 
tions m  personal  actions  wiU  be  found  ante,  pp.  645,  684.  On  a  defence  of 
the  Statute  of  Limitations  to  a  statement  of  claim  containiag  only  daima 
on  promises  to  the  testator,  and  issue  thereon,  the  plaintiff  will  not  be 
allowed  to  give  eyidence  of  promises  or  acknowledgments  to  himself  after 
the  death  of  the  testator.  Sarell  y.  Wine,  3  East,  409 ;  Tanner  y.  Smart, 
6  B.  &  0.  608.  Action  by  administrator  on  a  note  given  by  defendant  to 
the  intestate ;  on  an  issue  on  the  Statute  of  Limitations,  it  was  held  that 
an  agreement  between  plaintiff  and  defendant,  that  defendant  should 
retain  the  interest  on  the  note,  in  consideration  of  his  maintaining  the 
child  of  intestate,  was  equivalent  to  payment  of  interest  so  as  to  bar  the 
statute.  Bodger  v.  Arch,  10  Exch.  333  ;  24  L.  J.,  Ex.  19.  But  it  seems 
that  where  an  acknowledgment  is  relied  on  to  rebut  a  defence  of  the 
statute,  it  must  now  be  pleaded  specially,  vide  ante,  ]9.  651.  As  to  the  use 
of  admissions  made  in  a  book  of  a  testator,  of  the  receipt  of  interest  by  him, 
to  rebut  the  statute  when  set  up  against  his  executor,  see  Bradley  v. 
James,  13  C.  B.  822;  22  L.  J.,  0.  P.  193,  and  ante,  pp.  55,  56,  59.  As 
to  acknowledgments,  see  Ward  y.  Hunter,  6  Taunt.  210,  cited  ante, 
p.  655. 

Where  a  person  to  whom  a  right  of  action  had  accrued  during  his 
residence  abroad,  died  there,  and  he  never  returned  to  this  country  after 
the  accrual  of  the  right,  it  was  held  that  his  executors  might  sue  for  it, 
althou^  more  than  six  years  had  elapsed  since  it  accrued.  Toumsend  y. 
Deacon,  3  Exch.  706,  following  Strithoraty.  Qraeme,  3  Wils.  145 ;  2  W.  BL 
723.  These  cases  were  decided  on  the  ground  that  as  the  plaintiff  was 
beyond  seas  he  was  witiiin  the  disability  dause  of  the  Statute  of  Limita- 
tions (21  Jac.  1,  c.  16,  s.  7,  ante,  p.  650),  and  the  statute  therefore  never 
began  to  run  as  long  as  the  testator  remained  abroad.  But  since  19  &  20 
Yiet.  c.  97,  s.  10  {ante,  p.  650),  the  testator  would  be  barred  at  the  end  of 
six  years  from  the  time  of  action  accrued,  and,  therefore,  there  seems  no 
reason  why  his  executors  should  now  be  entitled  to  any  longer  period  ; 
for  it  was  held  in  Penny  y.  Price,  18  C.  B.,  N.  S.  393,  that  where  the 
cause  of  action  has  once  accrued,  and  the  statute  has  begun  to  run,  the 
executors  are  barred  in  the  same  manner  as  the  testator  would  have  beeny 
and  are  entitled  to  no  delay  in  taking  proceedings.  But  in  case  of 
disability  other  than  that  provided  for  by  19  &  20  Vict.  c.  97,  s.  10,  suipra, 
the  doctrine  laid  down  in  Toumsend  v.  Deacon,  supra,  seems  to  apply,  and 
the  statute  either  never  runs  as  against  the  executor,  or  only  runs  from 
the  time  of  the  testator's  death  ;  see  3  Exch.  711,  712.  Where  the  cause 
of  action  accrues  after  the  deatii  of  an  intestate,  the  statute  does  not  begin 
to  run  till  letters  of  administration  have  been  taken  out.  Cary  v.  Stephen^ 
son,  2  Salk.  421;  Murray  y.  E.  India  Co,,  5  B.  &  A.  204;  Burdick  v. 
Oarrick,  L.  B.,  5  Ch.  233,  241 ;  AIMnson  v.  Bradford,  &c.,  Building  8oc., 
25  Q.  B.  D.  377,  C.  A.  Where  tiie  cause  of  action  accrues  on  the  day  of 
the  intestate's  death,  in  the  absence  of  evidence  it  will  be  presumed  that 
the  death  took  place  first.  S.  C,  per  Lds.  Esher  and  Lmdley,  L.  JJ. 
Where  the  action  abated  by  the  death  of  a  plaintiff,  his  representatiyee 
mi^ht  commence  a  fresh  action  within  a  reasonable  period,  tiiiough  the 
period  of  limitation  had  then  elapsed,  2  Wms.  Saund.  64  a,  (6) ;  Mctttheum 
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y.  Phillips,  2  Salk.  425.  But  as  hj  Btdes,  1883»  O.  xyii.,  r.  1,  where  the 
right  survives,  the  death  of  a  plaintiff  or  defendant  does  not  cause  an 
action  to  abate,  it  is  not  now  necessary  to  commence  a  fresh  action. 

Evidence  of  payment,']  Even  before  the  20  &  21  Vict.  c.  77,  payment  of 
a  debt  to  an  executor  who  had  obtained  probate  to  a  forged  will,  was  a 
discharge  in  an  action  brought  against  the  debtor  by  the  rightful  ad- 
ministrator on  revocation  of  the  probate.  Allen  y.  DundaSf  3  T.  B.  125. 
So,  payment  to  an  administrator  (before  the  above  Act)  was  a  good 
discharge,  though  a  will  existed  and  was  afterwards  proved.  Prosser  y. 
Wagner,  1  G.  B.,  N.  S.  289 ;  26  L.  J.,  0.  P.  81.  Defendant  before  probate 
granted,  bond  fide  paid  money  due  to  the  estate,  to  a  feme  covert  execu- 
trix, and  at  her  request.  Her  husband  afterwards  dissented  from  her 
being  executrix ;  and  probate  was  refused  to  her ;  but  the  defendant  had 
no  knowledge  of  the  husband's  dissent :  held,  a  good  payment  as  against 
a  co-executor  to  whom  probate  was  afterwards  granted.  Pemberton  y. 
Chapman,  7  B.  &  B.  210;  26  L.  J.,  Q.  B.  117;  Ex.  Ch.,  E.  B.  &  E. 
1056 ;  27  L.  J.,  Q.  B.  429.  But,  a  payment  of  money  under  the  probate 
of  a  living  person  will  be  void ;  because,  in  such  case  the  ecclesiastical 
court  has  no  jurisdiction,  and  the  probate  has  no  effect.  Allen  v.  Dundaa, 
3  T.  E.  130 ;  see  TFooZ/cy  v.  Clark,  5  B.  &  A.  744.  So,  payment  to  a  next 
of  kin  who  is  entitied  to  take  out  letters  of  administration  to  the  intestate, 
but  dies  without  having  done  so,  is  no  answer  to  an  action  ^  one  whe 
afterwards  takes  out  administration.  Mitchell  y.  Moorman,  11^  &  J.  21 ; 
Mitchell  V.  Holmes,  L.  E.,  8  Ex.  119. 

As  to  payments  to  an  executor,  &c,,  being  a  discharge  since  the  above 
Act  after  the  revocation  of  the  probate,  &c,,  see  sects.  77,  78,  of  the  Act 
noticed  ante,  p.  1208. 

Set-off,]  In  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime  from  a  third  party,  and  received 
by  the  defendant  after  his  death,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  testator.  Shipman  v.  Thompson,  Willes,  103.  So,  though 
the  plaintiff  claims  as  executor,  if  the  cause  of  action  really  arose  after  ihe 
deam  of  the  testator.  Kilvinyton  v.  Stevenson,  cited  Willes,  264,  n.  And 
in  an  action  for  money  received  by  the  defendant  to  the  use  of  the  plain- 
tiff as  executor  or  administrator,  and  on  an  account  stated  with  the 
{>laintiff  as  executor  or  administrator,  defendant  cannot  set  off  moneys 
ent  byhim  to  the  testator  or  intestate.  Bees  y.  Watts,  11  Exc^.  410 ;  25 
L.  J.,  fJx.  30,  Ex.  Ch. ;  Newell  v.  National  Provincial  Bank  of  England^ 
1  G.  P.  D.  496.  And  an  administration  order  is  an  answer  to  a  counter- 
claim for  such  a  debt.  S.  G.  After  such  order  the  rights  of  the  parties 
cannot  be  altered  by  assignment  of  debt.  Ex  pte.  Nugee,  infra.  So, 
where  the  plaintiff  sues  an  executor  for  a  debt  due  from  the  testator  to 
the  plaintin,  the  defendant  cannot  set  off  a  debt  for  money  received  by  the 

Slaintiff  to  the  use  of  the  defendant  as  executor,  or  for  money  due  to  the 
efendant  as  executor  on  an  account  stated  between  the  plaintiff  and 
defendant.  Mardall  y.  Thelluson,  6  E.  &  B.  976.  The  above  decisions 
turn  on  the  mutuality  required  by  the  statute  of  set-off  between  the 
testator  or  intestate  and  the  other  party ;  there  seems  no  reason,  however, 
why  these  claims  which  could  not  be  set  off  should  not  be  counter- 
claimed,  except  where  an  administration  order  has  been  made.  A  debt 
due  from  testator  to  N.  as  executor  and  trustee,  cannot  be  set  off  against 
a  debt  due  from  N.  personally  to  testator.  Ex  pte,  Nugee,  L.  E.,  20  Eq. 
29.    See  further  as  to  set-off,  Taylor  v.  Taylor,  Id.  155. 
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Evidence  in  action  hy  an  eooecutor  or  administrator  against  an  executor  de 
son  tort.]  In  an  action  of  troyer  or  trespass  by  a  lightfol  executor  or 
administrator  against  an  executor  de  son  tort,  the  latter  may,  in  mitigation 
of  damages,  giye  eyidenoe  of  payments  made  by  Himself  in  the  rightful 
course  of  administration ;  but  should  those  payments  amount  to  the  full 
Tsdue  of  the  goods  claimed,  the  plaintiff  will  still,  it  seems,  be  entitied  to  a 
Terdict  for  nominal  damages,  and  the  statement  contra  in  B.  N.  P.  48, 
seems  to  be  erroneous.  Mountford  y.  Qibson,  4  East,  447.  And  6u<^ 
payments  shall  not  be  allowed  in  damages,  if  there  be  a  failure  of  assets, 
and  the  lawful  executor  would  thereby  be  depriyed  of  his  right  of  pre- 
ferring one  creditor  to  another  of  equal  rank,  or  ffiying  himself  the  same 
preference.  2  Bl.  Com.  508 ;  1  Wms.  Exors.,  8ta  ed.,  p.  275 ;  Elworthy 
y.  Sand/ord,  3  H.  &  0. 330 ;  34  L.  J.,  Ex.  42 ;  see  also  Layfieldy.  Layfietd, 
7  Sim.  172.  When  an  executor  de  son  tort  has  handed  or  paid  oyer  the 
property  to  the  rujhtful  representatiye  before  action,  he  is  not  liable. 
HUl  y.  CuHis,  L.  E.,  1  Eq.  90. 

Where  an  executor  under  a  second  will  sued  the  person  appointed  exe- 
cutor under  a  prior  one,  who  had  administered  with  knowledge  of  tiie 
later  one  and  the  probate  to  whom  was  reyoked,  it  was  held  that  the 
pluntiff  mi^t  recoyer  the  full  yalue  of  the  goods  administered.  WooIUm 
Y.  Clark,  5  B.  &  A.  744.  In  this  case  the  defendant  seems  to  haye  acted 
mold  fide ;  Thomson  y.  Harding,  infra.  And  from  a  report  of  the  same 
case,  1  D.  &  By.  409,  it  ajmears  that  though  the  court  decided  in  &your 
of  tiie  plaintiff,  the  amouni  of  damages  was  referred,  so  that  it  cannot  be 
known  whether  the  credit  was  or  was  not  giyen  to  defendant  for  any  pay- 
ments made  by  him.  In  Thomson  y.  Harding,  2  E.  &  B.  630;  22  L.  J., 
Q.  B.  448,  a  (creditor  of  the  deceased  was  allowed  to  retain  payments 
made  to  him  by  executor  de  son  tort,  as  against  one  who  afterwards  ad- 
ministered. It  seems,  howeyer,  that  not  eyery  act  which  makes  an  exe- 
cutor de  son  tort,  will  be  enough  to  make  good  a  payment  by  him.  Hie 
creditor  must  haye  reasonable  ground  for  belieying  him  to  be  lawful 
executor.    S.  0. 
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WTien  eocecutors,  dbc.,  may  he  sued,^  Executors  are  responsible  on  all  ihB 
contracts  of  t^eir  testator  broken  in  his  lifetime;  and  also  upon  all  con- 
tracts of  the  testator,  broken  after  his  decease ;  proyided  the  contract  was 
not  personal  to  the  testator,  in  which  case  the  contract  was  rescinded  by 
the  death,  and  the  executors  incur  no  responsibility.  2  Wms.  Exors. 
8th  ed.,  1731,  1734 ;  Siboni  y.  Kirkman,  1  M.  &  W.  418,  423,  per  Parke, 
B. ;  Beckham  y.  Drake,  8  M.  &  W.  846,  852,  per  Id. ;  WentwoHh  y.  Cock, 
10  Ad.  &  £.  42,  45,  per  Patteson,  J.  And  wnere  partners  haye  wrong- 
fully receiyed  money,  and  one  dies,  his  executor  is  liable,  for  the  remedy 
is  joint  and  seyend  to  restore  the  money  taken.  New  Sombrero  Phos" 
phate  Co.  y.  Erlanger,  5  Ch.  D.  73,  117,  118,  0.  A.;  Expte.  Adamson,  8 
Ch.  D.  807,  815.  A  contract  for  personal  seryice  is  determined  by  the 
death  of  either  party.  Tasker  y.  Shepherd,  Farrow  y.  WOson,  cited  antCy 
p.  493.  But  the  executors  are  responsible  on  such  a  contract  for  the 
breaches  which  occuired  in  the  testator's  lifetime.  See  SttMs  y.  HolyweU 
By.  Co.,  L.  B.,  2  Ex.  311,  313.  As  to  liability  for  the  breach,  by  the 
testator,  of  his  contract  to  marry,  see  Finlay  y.  Ohimcy,  20  Q.  B.  D.  494, 


When  and  how  Executors,  Ac,  are  to  he  Sued,  1215 

C.  A.,  ante,  p.  476.  As  to  reyocation  of  anihority  by  death,  vide  post, 
p.  1226.  By  Stat.  3  &  4  Will.  4,  c.  42,  s.  14,  "An  action  of  debt  on 
simple  contract  shall  be  maintainable  in  any  court  of  common  law  against 
any  executor  or  administrator."  As  to  the  uabilily  of  executors  on  a  joint 
partnership  debt,  vide  ante,  p.  538. 

With  regard  to  torts,  the  maxim  Actio  personalis  moritur  cum  persond,  in 
general  applies,  and  the  executors  cannot  be  sued,  either  on  legal;  1  Wms. 
Saund.  216,  a,  (1) ;  or  on  equitable  principles ;  Peek  v.  Gktmey,  L.  R.,  6 
H.  L.  377,  395;  Kirk  v.  Todd,  21  Ch.  D.  484,  0.  A.;  Phillips  v.  Horn/ray, 
24  Ch.  D.  439,  C.  A. ;  unless  the  deceased's  personal  estate  has  benefited 
by  the  tort,  in  which  case  his  executors  are  liable  pro  tanto,  S.  C. ;  Peek 
V.  aumey,  L.  E.,  6  H.  L.  393;  Ashley  v.  Taylor,  10  Ch.  D.  768,  and  see 
Twycross  v.  Grant,  4  C.  P.  D.  40,  0.  A.  But  not  for  interest  in  addition 
under  3  &  4  Will.  4,  c.  42,  s.  29,  anU,  p.  596.  Phillips  v.  H(mfray,  44 
Ch.  D.  694.  An  action  will  lie  where  a  relation  existed  between  the 
parties  involving  a  duty  by  the  deceased,  and  payment  to  hi'm  by  the 

glaintiff ,  as  in  the  case  of  a  carrier  who  failed  to  carry  safely.  1  Wms. 
aund.  217,  a,  {dy,  2  Wms.  Exors.,  8th  ed.,  1737.  See  also  Batthyanyy, 
Wal/ord,  36  Ch.  D.  269,  C.  A.;  Concha  v.  Murrietta,  40  Ch.  D.  643,  C.  A. 
A  trustee  is  entitled  to  indemnity  from  the  estate  of  his  deceased  co- 
trustee in  respect  of  liability  for  a  joint  breach  of  trust  in  making  an 
unauthorized  mvestment.    Bamskill  v.  Edwards,  31  Ch.  D.  100. 

By  3  &  4  Will.  4,  c.  42,  s.  2,  "  An  action  of  trespass,  or  Irespass  on 
the  case,  as  the  case  may  be,  may  be  maintained  against  tiie  executors  or 
administrators  of  any  person  deceased,  for  any  wrong  committed  by  >iiTn 
in  his  lifetime  to  another,  in  respect  of  his  property,  real  or  personal,  so 
as  such  injury  shall  have  been  committed  wimin  six  calendar  months 
before  such  person's  death,  and  so  as  such  action  shall  be  brought  within 
six  calendar  months  after  such  executors  or  administrators  shall  have  taken 
upon  themselves  the  administration  of  the  estate  and  effects  of  such  per- 
son, and  the  damag^es  to  be  recovered  in  such  action  shall  be  payable  in 
like  order  of  admimstration  as  the  simple  contract  debts  of  sucn  person." 
See  on  this  section,  Richmond  v.  Nicholson,  8  Scott,  134 ;  Porvdl  v.  Bees,  7 
Ad.  &  E.  426;  Morgan  v.  Eavey,  6  H.  &  N.  266;  30  L.  J.,  Ex.  131;  Wood- 
house  V.  Walker,  5  Q.  B.  D.  404 ;  Kirk  v.  Todd,  ante,  p.  1215. 

By  the  custom  of  England  (extended  to  Wales  by  stat.  27  Hen.  8,  c.  26, 
Bunbury  y.  Hewson,  3  Exch.  668),  the  executors  of  tiie  deceased  incum- 
bent of  an  ecclesiastical  living  were  liable  to  his  successor  for  dilapidations. 
Under  the  Ecclesiastical  Dilapidations  Act,  1871  (34  &  35  Yict.  c.  43), 
88.  29-35,  these  dilapidations  are  valued,  and  by  sect.  36,  the  amount  is  a 
debt  due  from  the  executors.  Such  debt  ranks  as  a  simple  contract  debt. 
Wayman  v.  Monk,  35  Ch.  D.  683. 

It  may  be  observed  that  a  creditor  may  now  sue  the  residuary  legatee, 
who  has  all  the  estate  of  the  deceased,  without  making  the  executor 
a  party  to  the  action.    Hunter  v.  Young,  4  Ex.  D.  266,  C.  A. 

There  is  privity  of  estate  between  an  executor  or  administrator  and  a 
subsequent  administrator  de  boni^  non,  and  the  liabilities  of  tiie  estate 
pass  with  the  benefits  of  it,  to  the  administrator  de  bonis  non.  In  re 
Watson,  53  L.  J.,  Ch.  306,  Pefu«on,  J.  But  the  estate  is  not  liable  for 
services  rendered  while  there  is  no  personal  representative,  although  they 
have  been  for  the  benefit  of  the  estate,  unless  they  have  been  rendered 
under  a  contract,  with  the  person  A.,  who  has  obtained  letters  of  adminis- 
tration and  ratified  the  contract.  In  re  Watson,  18  Q.  B.  D.  116;  19  Id, 
234,  C.  A.  And  guasry,  whether  A.  can,  as  administrator,  ratify  a  con- 
tract entered  into  before  his  appointment,  even  although  with  himself. 
Id.  234,  per  Ld.  Esher,  M.  B. 
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The  judge  should  reoommend  the  jury  not  to  trust  to  unoorroborated 
evidence  in  support  of  a  claim  against  the  estate  of  tb»  deceased.  Finch 
V.  Finch,  23  Ch.  D.  267,  0.  A. 

How  executors,  <fec.,  are  to  be  eued,^  On  causes  of  action  arising  before 
the  testator's  death,  an  executor  is  of  course  only  liable  as  such,  but  with 
respect  to  contracts  entered  into  by  him  after  the  testator's  death,  it  seems 
that  he  can  be  sued,  as  executor,  only  on  accounts  stated  by  him  as  such 
executor,  and,  where  the  demand  arises  in  consequence  of  a  contract  made 
with  the  testator,  for  money  paid  for  him  as  such  executor  at  hia  request; 
FarhaU  v.  FarhaU,  L.  E.,  7  Ch.  123 ;  2  Wms.  Exors.  8th  ed.,  1778  a  sea.; 
so  the  executor  is  liable  for  interest  only  if  the  debt  be  forborne  at  uie 
te8tator*s  request.  Bignell  y.  Harjmr,  4  Exch.  773.  The  rule  as  to  join- 
der of  claims  against  an  executor  or  administrator,  in  hia  representatiye 
capacity,  with  those  against  him  personalJhr,  is  now  regulated  by  Bules, 
1883,  O.  xviii.,  r.  5,  ante,  pp.  1210, 1211.  (jlaims  chargmg  an  executor  as 
such,  when  he  can  only  oe  personally  liable,  are  construed  against  him 
personally,  the  words  **  as  executor"  being  rejected  as  surplusage.  Comer 
y.  Shew,  3  M.  &  W.  350,  356 ;  2  Wins.  Exors.,  8th  ed.  1949, 1950. 

With  regard  to  funeral  expenses,  it  seems  that  an  executor,  haying  re- 
oeiyed  assets,  will,  to  the  extent  of  such  assets,  be  liable  for  reasonable  ex- 
penses in  his  personal  capacity  only,  although  he  did  not  actually  order  the 
funeral.  See  Comer  y.  Shew,  3  M.  &  W.  350,  355,  356;  Ma/^ennis  y.  Demp^ 
sey,  I.  B.,  3  G.  L.  327,  C.  P. ;  provided  that  credit  was  not  given  to  another. 
Brice  v.  Wilson,  8  Ad.  &  E.  350,  n.,  per  Patteson,  J.  The  allention  that 
he  is  executor  is  but  surplusage.  2  Wms.  Exors.  8th  ed. ,  1798.  if  the  exe- 
cutor have  personally  ordered  the  funeral,  he  will  of  course  be  liable,  whether 
he  have  assets  or  not.  Brice  v.  Wilson,  8  Ad.  &  E.  349,  n.  As  to  the  right  of 
a  person  necessarily  paying  for  the  funeral,  to  be  recouped  by  the  person 
bound  to  bury  the  deceased,  vide  ante,  p.  572.  As  to  the  liability  of  the  sepa- 
rate estate  of  a  deceased  married  woman,  for  her  funeral  expenses,  sd&Hodg^ 
Sony.  Williamson,  15  Ch.  D.  87,  and LighUfown  v.  McMyn,  33  C9i.  D.  575. 
As  to  a  husband's  liability  under  the  Married  Women's  I^perty  Act,  1883, 
s.  23,  for  the  debts  of  his  deceased  wife,  see  Swrman  v.  Wharton,  post,  p.  1238. 

It  should  be  obsmyed,  with  regard  to  the  personal  liability  of  an  execu- 
tor, that  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4,  enacts  that  no  action 
shaJl  be  brought  whereby  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized.  On  the  construction  of  this  section,  vidt  ante,  pp.  305  et  ae^^ 
The  cases  decided  on  this  division  of  the  section  are  collected  in  2  Chit. 
Stat.  3rd  ed.  149,  150;  4th  ed.  1232. 

Actions  for  a  legacy,^  An  action  at  law  could  not  be  maintained  for  the 
distributive  share  of  an  intestate's  property  against  the  administrator,  nor 
8^;ainst  his  executor,  although  he  may  have  expressly  promised  to  pay. 
Jones  v.  Tanner,  7  B.  &  C.  542.  The  remedy  for  recoyermg  such  a  share, 
or  a  general  legacy  was  and  still  is  by  an  action  or  other  proceeding  to 
administ^OT  the  estate  of  the  deceased ;  see  Decks  y.  Strutt,  5  T.  B.  690 ;  2 
Wms.  Exors.,  8th  ed.  1941,  and  Bules,  1883,  O.  Iv.  r.  3.  But,  where  the 
executor  has  rendered  an  account  to  the  legatee,  in  which  he  debits  him- 
self for  the  amount,  ''  as  retained  for  the  legatee,"  the  latter  may  recover 
on  an  account  stated.  Hart  v.  Minors,  2  Or.  &  M.  700.  So,  trover  will 
lie  for  a  specific  legacy  after  assent  by  the  defendant.     WUliams  y.  Lee,  3 
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Atk.  223.  And,  assent  to  a  life  interest  in  a  chattel,  enures  as  an  assent 
to  a  farther  bequest  in  remainder ;  but,  where  the  executor  himself  has 
such  life  interest  bequeathed  to  him,  his  taking  possession  shall  be  pre- 
sumed to  be  as  executor,  and  not  as  legatee,  if  assenting  to  the  legacy 
would  be  a  devastavit,  Richards  y.  BrovonSy  3  N.  C.  493.  The  assent  is 
matter  of  fact,  and  not  law.  Mason  y.  Famelly  12  M.  &  W.  674.  The 
assent  by  an  executor  who  died  before  taking  probate,  is  good  against  the 
administrator  cam  test,  annexo,  Johnson  y.  Warwick,  17  0.  B.  516;  25 
L.  J.,  0.  P.  102.     See  further  as  to  assent,  ante,  p.  1046. 

A  legacy,  or  a  distributiye  share  under  an  intestacy,  not  exceeding  oOZ., 
may  be  sued  for  in  the  county  court ;  51  &  52  Yict.  c.  43,  s.  58. 

As  to  proof  of  payment  of  a  legacy,  vide  ante,  p.  266. 

Denial  that  defendant  is  executor  or  administrator.']  If  the  defendant 
Intend  to  deny  that  he  is  executor  or  administrator,  he  must  deny  it 
specially.  The  proof  of  the  issue  on  this  defence  lies  upon  the  plaintiff, 
and  he  may  support  it,  either  by  the  primary  eyidence  pointed  out  ante, 
pp.  117,  118,  201,  or,  by  secondsury  eyidence  after  a  notice  to  produce  the 
probate;  ante,  pp.  15,  117 ;  and  tiie  presumption  is  that  the  probate  or 
letters  are  in  the  possession  of  the  party  who  is  alone  entitled  to  them. 

Upon  this  defence  it  is  also  sufacient  to  show  such  circumstances  as 
would  make  the  defendant  executor  de  eon  tort.  What  acts  will  make  a 
man  an  executor  de  son  tort  is  a  question  of  law,  but  it  is  for  the  jury  to 
say  whether  the  acts  are  proyed.  Padget  y.  Priest,  infra.  Eyidence 
of  slight  acts  of  intermeddling  with  the  property  of  the  deceased  will  be 
sufficient.  In  one  case  merely  taking  a  Dook,  and  in  another  a  bedstead, 
was  held  sufficient.  Anon.,  Noy,  69;  Parsons  y.  Mayesden,  Freem.  151. 
So,  liying  in  the  house  and  carrying  on  the  trade  of  the  deceased ;  Hooper 
V.  Summeraett,  Wightw.  16;  sumg  for,  receiying,  or  releasing  the  deots 
due  to  the  estate ;  Com.  Dig.  Admor.  (0.  1) ;  entering  on  a  lease  or  term 
for  years ;  Bac.  Ab.  Exors.  (B.  3^ ;  pleadine  any  other  defence  than  ne 
unques  executor  to  an  action  brougnt  against  him  as  executor,  will  be  eyi- 
dence to  proye  the  party  an  executor  de  son  tort.  Id.  So,  where  A.,  the 
servant  of  B.,  sold  goods  of  C,  an  intestate,  both  before  and  after  C.'s 
death,  in  pursuance  for  orders  giyen  by  G.  in  his  lifetime,  and  paid  the 
money  arising  from  such  sale  into  the  hands  of  B.,  it  was  held  that  B. 
was  an  executor  de  son  tort.  Padget  y.  Priest,  2  T.  B.  97.  And,  where  a 
creditor  took  an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agreed 
to  leaye  them  in  his  possession  for  a  limited  time,  before  the  expiration  of 
which  time  the  debtor  died,  and  the  creditor  took  and  sold  the  goods,  it 
was  held  that  the  bill  of  sale  was  fraudulent  against  the  other  creditors, 
and  that  he  had  thereby  rendered  himself  executor  de  eon  tort.  Edwards 
y.  Harhen,  Id.  587.  A  person  who  deals  with  a  lease  granted  to  the 
deceased,  is  chargeable  as  assignee  of  the  term ;  see  Williams  y.  Heales, 
L.  B.,  9  0.  P.  177.  Locking  up  the  goods  of  the  deceased ;  directing  the 
funeral  in  a  manner  suitable  to  the  estate,  and  out  of  the  effects  of  the 
deceased;  feeding  his  cattle;  repairing  his  houses,  or  providing  neces- 
saries for  his  children,  will  not  render  uie  person  liable  as  executor  de  son 
tort,  for  they  are  merely  offices  of  kindness  and  charity.  1  Wms.  Exors., 
8th  ed.,  pp.  265,  266.  Where  the  widow  of  a  hairdresser  continued  in  the 
house  and  shop  after  his  death  without  selling  anything,  and  gave  a 
promissory  note  to  a  creditor  of  her  husband,  and  afterwards  took  out 
administration :  held  that,  on  this  evidence  alone  she  could  not  be  charged 
as  executrix  de  son  tort.     Serle  v.  Waterworth,  4  M.  &  W.  9. 

In  answer  to  the  evidence  adduced  to  prove  him  executor  de  son  tort, 
the  defendant  may  show  that  he  took  possession  of  the  intestate's  goods 
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irnder  a  fair  claim  of  right ;  Feminga  y.  Jarrat,  1  Esp.  335 ;  Com.  Dig. 
Admor.  (C.  2);  or,  that  he  acted  under  the  authority  of  the  rightful 
executor;  Sykea  v.  Sykes,  L.  £.,  5  C.  P.  113;  or,  of  a  person  to  whom, 
administration  was  afterwards  granted;  Hill  y.  Curtis,  Ij.  R,  1  Eq.  90; 
but  it  is  no  defence  that  he  acted  as  the  agent  of  one  named  executor,  who 
neyer  proyed  the  will.  Cottle  y.  Aldrich,  4  M.  &  S.  175.  It  seems  that 
where  there  is  a  lawful  executor  in  being,  who  has  acted,  there  cannot  be 
an  executor  de  son  tort ;  Hall  y.  Elliot ,  Peake,  87 ;  Bead's  case,  -d  Bep.  34  a ; 
imless  the  latter  claim  or  act  as  executor,  S.  C. ;  Ambler  y.  Lindeay,  3 
Gh.  D.  198.  And  there  can  be  no  executor  de  son  tort,  by  merely  talong- 
irom  and  imder  such  a  tortious  executor.  Paull  y.  Simpson,  9  Q.  B.  365 ; 
Hill  y.  Curtis,  supra.  But,  it  seems  that  an  agent  who  collects  assets  for 
an  executor  de  son  tort,  knowing  him  to  be  such,  makes  himself  account- 
able to  the  rightful  executor,  thoi^h  he  haye  already  accounted  to  his 
principal.  Sharland  y.  Mildon,  5  Hare,  569.  The  executor  de  son  tort  of 
a  rightful  executor,  is  liable  in  the  same  manner  as  a  rightful  executor, 
for  the  debt  of  an  original  testator.    Meyrick  y.  Anderson,  14  Q.  B.  719. 

Evidence  on  plene  administrayit — proof  of  assets.']  Where  the  defendant 
pleads  j7Zen6  aaminietravit,  and  the  plaintiff  replies  that  the  defendant  had 
assets,  the  issue  lies  upon  the  plaintiff,  who  must  proye  assets  existmg  at 
-die  time  of  the  writ  sued  out.  Mara  y.  Quin,  6  T.  R.  10.  If  the  assets 
came  to  the  hands  of  the  defendants  after  the  writ  sued  out,  the  plaintiff 
should  reply  that  fact  specially,  and  will  not  be  allowed  to  giye  it  in 
eyidence  under  a  reply  taking  issue  only.  Id,  11.  Proof  lb  at  certain 
artides  of  furniture  were  bought  by  the  deceased  and  seen  in  lus  house 
shortly  before  his  death  is  prima  facie  eyidence  of  assets.  Britton  y. 
Jones,  3  N.  C.  676 ;  Stroud  y.  Dandridge,  1  Car.  &  K.  445.  In  order  to 
proye  assets,  the  plaintiff  may  giye  in  eyidence  the  inyentory  exhibited 
by  the  defendant  in  the  court  granting  probate.  But,  a  copy  of  the 
inyentory  signed  by  the  appraisers,  and  not  by  the  executors,  is  not  eyi- 
dence ;  B.  N.  P.  140.  "Where  the  defendant  has  not  distinguished  the 
sperate  from  the  desperate  debts  in  the  inyentory,  it  has  been  held  that 
the  whole  shall  primd  facie  be  taken  to  be  assets,  so  as  to  throw  the  onus 
of  proying  some  of  them  desperate  upon  the  defendant.  Id.,  Smith  y. 
Davis,  1  Selw.  N.  P.,  13th  ed.  707.  But  Ld.  Ellenboroueh  ruled  that  it 
was  necessary  to  proye,  presumptiyely  at  least,  that  the  debts  haye  been 
paid.  Giles  y.  Dyson,  1  Stark.  32.  It  is  not  eyery  inyentory  that  will  be 
proof  of  assets.  Thus,  the  inyentory  exhibited  by  an  executor  before 
probate,  in  which  he  was  bound  to  include  all  the  effects  of  the  testator 
without  deductions,  is  not  eyen  primd  facie  eyidence  of  assets.  Steam  y. 
Mills,  4  B.  &  Ad.  657.  The  probate  stamp  has  been  held  to  be  primd 
facie  eyidence  that  the  executor  has  assets  to  the  amount  coy^^ed  by  the 
stamp.  Foster  y,  Blakelock,  5  B.  &  C.  328.  This  case  was,  howeyer, 
doubted  in  Steam  y.  Mills,  supra.  In  Mann  y.  Lang,  3  Ad.  &  E.  699, 
the  court  were  of  opinion  that  such  stamp  was  admissible  eyidence  for  the 
plaintiff;  but  were  not  agreed  whether  it  was  primd  facie  eyidence  of  the 
amount  of  assets.  Under  the  stat.  44  &  45  Yict.  c.  12,  s.  28,  the  affidayit 
of  the  deceased*s  estate,  made  by  the  executor  for  the  purpose  of  obtain- 
ing probate,  may  contain  a  schedule  of  debts  and  funeral  expenses,  and 
duty  is  payable  thereon  {vide  ante,  p.  264),  in  respect  of  the  bsQance  only. 
It  would  seem  that  this  affidayit  is  evidence  of  the  amount  of  assets;  and 
that  so  likewise,  is  the  probate  which  states  the  amount  at  which  the  estate 
is  sworn.  Where,  to  proye  assets,  an  account  rendered  by  the  defendants 
to  the  plaintiff  was  giyen  in  eyidence,  in  which  they  stated  that  a  sum  of 
money  had  been  awarded  as  due  to  the  testator's  estate,  Ld.  EUenborough 
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held  fhat  this  was  not  sufficient,  without  showing  that  it  had  been  received 
hy  the  executors.  WiUiame  y.  Innes^  1  Camp.  364.  If  an  executor  sub- 
mits to  arbitration,  it  is  not  an  admission  of  assets ;  the  arbitrators  not 
directing  the  executor  to  pay  the  money.  Pearson  v.  Henry ^  5  T.  E.  6. 
But  a  submission  to  arbitration,  and  an  agreement  to  pay  wnat  shall  be 
awarded,  with  an  award  to  pay  accordingly,  is  an  admission  of  assets  to 
the  amoimt  of  the  sum  eo  aws^ed ;  Barry  y.  Rueh,  1  T.  £.  691  ,*  Worth" 
ingUm  y.  Barlow y  7  T.  B.  453,  and  quaere  if  not  conclusiye.  Proof  of  an 
admission  by  an  executor  that  the  debt  was  just,  and  that  it  should  be 
paid  as  soon  as  he  could,  is  not  evidence  to  charge  him  with  assets. 
Mindsley  y.  Baasell,  12  East,  232.  So,  the  payment  of  interest  upon  a  bond 
of  the  testator  is  not  an  admission  of  assets.  Cleverley  v.  Brettf  cited 
5  T.  B.  8.  An  admimstrator  bond  fide  compounding  with  a  debtor  to  the 
estate,  is  not  liable  to  the  full  amoimt  of  the  debt  compounded,  as  he 
is  where  he  releases  it  without  consideration.  Pennington  v.  ffealey, 
1  Or.  &  M.  402.  As  to  admissions  by  executor  before  probate,  vide  ante, 
pp.  68,  69. 

Where  leasehold  premises  are  the  assets,  the  value  as  between  the  lessor 
and  the  lessee's  executor  is  to  be  taken  exclusive  of  deterioration  for  want 
of  repair,  or  other  breach  of  covenant  committed  in  the  executor's  time ; 
and  the  insolvency  of  an  under-tenant,  let  in  by  the  testator,  cannot  be 
taken  into  consideration,  at  least  where  there  is  a  clause  of  re-entry  in 
the  under-lease  for  non-payment  of  rent.  Homidge  v.  Wilson,  11  Ad.  & 
E.  645.  In  the  above  case  the  action  was  for  rent  against  the  executor, 
as  assignee  of  the  testator.  In  an  action  for  rent  against  executor  as 
assignee  of  the  lessee,  under  a  lease  at  the  rent  of  902.,  where  the  defen- 
dant pleaded  that  he  entered  only  as  executor ;  that  the  premises  had  not 
welded  any  profit ;  and  that  he  ought  to  be  charged  only  as  executor,  and 
had  no  assets ;  the  defendant  is  only  liable  for  rent  at  the  rate  at  which 
the  premises  could  be  let.  Hopwood  v.  Whaley,  6  C.  B.  744 ;  Nordiffe^s 
Claim,  37  Ch.  D.  128.  So  where  the  defendant  was  sued  as  assignee  of  a 
lease  of  premises,  a  plea  that  administration  de  bonis  non  of  the  lessee  was 
granted  to  S.,  whom  he  afterwards  married,  and  that  neither  he  nor  his 
wife  entered  into  possession  after  the  grant,  was  held  good,  as  it  showed 
that  the  defendant  could  only  be  liable  in  a  representative  character,  and 
that  he  had  never  taken  possession.    Kearsley  v.  Oxley,  2  H.  &  0.  896. 

Assets  mean  legal,  and  not  equitable  assets.  See  Lowe  v.  Peskett, 
16  C.  B.  500;  24  L.  J.,  0.  P.  196;  Cook  v.  Oregson,  3  Drew.  547;  25 
L.  J.,  Ch.  706.  As  to  the  distinction  between  legal  and  equitable  assets, 
vide  S.  C,  and  2  Wms.  Exors.,  pt.  iv.  bk.  i. 

According  to  the  rule  of  eqmty  which  now  prevails  at  law  an  executor 
is  not  liable  for  assets  which  he  has  received  and  afterwards  lost,  without 
wilful  default.    Job  v.  Job,  6  Ch.  D.  562. 

On  a  defence  by  several  executors  that  they  have  fully  administered,  if 
some  appear  to  have  assets  in  their  hands,  and  the  others  not,  the  latter 
are  entitied  to  a  verdict,  although  they  join  in  the  defence.  Parsons 
T.  Hancock,  M.  &  M.  330,  Parke,  J.  See  2  Wms.  Exors.,  8th  ed.,  1988, 
1989. 

Evidence  on  plene  administravit  in  answer  to  proof  of  assets — Payment  of 
debts,']  When  the  plaintiff  has  given  evidence  of  assets,  the  defendant,  in 
answer  to  such  evidence,  may  prove  that  those  assets  have  been  exhausted 
by  payment  of  otiier  debts  of  me  deceased  of  as  high,  or  of  higher,  degree 
than  the  debt  of  the  plaintiff,  provided  such  payments  were  made  before 
the  writ.  And  the  defendant  may  prove  payment  of  lower  debts  before 
notice  <^  the  plaintiff's  debt  of  a  higher  degree.    2  Wms.  Exors.,  8th  ed., 

KX2 


1220  Actions  against  Executors  and  Administrators, 

1982,  1983.  So,  payment  of  siinple  contract  debts  before  a  breach  of 
coTenant  had  been  committed,  was  a  defence ;  as  in  an  action  by  the  execu- 
tor of  the  lessee  against  the  executor  of  the  assignee  of  a  lease  on  a  covenant 
to  indemnify  against  breaches  of  covenant  to  repair,  the  breach  having 
been  committed  after  the  lease  had  been  sold  and  assigned  by  the  defen- 
dant. Collins  V.  Crouchy  13  Q.  B.  542 ;  Read  v.  Blani,  5  Sim.  567.  But, 
where  the  covenant  was  for  payment  of  rent,  and  the  executor,  bein^  in 
possession  has  derived  any  profit  from  the  lease,  such  profits  must,  it  is 
said,  be  retained  as  assets  in  payment  of  rent.  Semb.  per  cur.  in  Collins 
V.  Crouch f  supra.    Now,  however,  see  32  &  33  Vict.  c.  46,  post,  p.  1221. 

The  stat.  22  &  23  Yict.  o.  35,  contains  important  provisions  for  the 
protection  of  executors  and  administrators.  By  sect.  26,  an  executor,  &c. 
making  a  payment,  or  doing  an^r  act  6072^  fide  under  a  power  of  attorney, 
is  not  liable  for  the  money  so  paid,  or  the  act  so  done,  by  reason  of  the 
revocation  of  the  power  by  death  or  otherwise,  without  notice  to  the 
executor.  By  sects.  27,  28,  an  executor,  &c.,  is  enabled  to  set  apart  a 
fund  for  dormant  or  continent  claims  under  leases  and  other  conveyances 
of  land,  and  then,  after  assigning  the  lease,  &c.,  to  distribute  the  residue 
without  incurring  liability.  By  sect.  29,  an  executor,  &c.,  is  enabled  to 
advertise  notices,  requiring  pHsrsons  having  claims  against  or  on  the 
estate  to  send  them  in  by  a  given  day,  and  then  incurs  no  liability  in 
distributing  the  residue  after  satisfying  the  claims  of  which  he  has  notice 
at  the  time  of  distribution.  An  executor  acting  under  this  section  has 
the  same  protection  as  if  he  had  administered  the  estate  under  an 
administration  decree;  Clegg  v.  Bowlandy  L.  B.,  3  Eq.  368;  and  such 
administration  is  an  absolute  indemnity  to  an  executor.  Williams  v. 
ffeordland,  4  Gtifi.  505.  It  extends  to  claims  by  next  of  kin.  Newton  v. 
Sherry y  1  C.  P.  D.  246.  As  to  sufficiency  of  notice,  see  Doughty  v.  Tovon- 
son,  43  Ch.  D.  1,  C.  A. 

ThA  course  of  distribution  was  formerly  as  follows : — 

1.  All  funeral  expenses,  and  the  charges  of  proving  the  will,  or  of 
taking  out  letters  of  administration ;  and  me  defendant  may  show  tiiat  he 
has  retained  money  in  his  hands  to  pay  for  the  expenses  of  administration 
10  which  he  has  made  himself  liable,  without  proving  that  he  has  paid 
them.     Gillies  v.  Smither,  2  Stark.  528. 

2.  Debts  due  to  the  crown  by  record  or  specialty.  See  Manisty  v. 
Churchill,  39  Oh.  D.  174. 

3.  Certain  debts  created  by  particular  statutes. 

4.  Debts  of  record,  if  registered  accordinff  to  2  &  3  Yict.  c.  11,  and 
re-registered  within  five  vears  of  the  testators  death,  if  five  years  from 
the  original  registration  have  then  elapsed ;  otherwise  they  only  rank  as 
simple  contract  debts ;  23  &  24  Yict.  c.  38,  ss.  3,  4,  vide  infra, 

5.  Becognizances  at  conmion  law;  and  the  now  obsolete  securities, 
statute  merchant  and  statute  staple. 

6.  Debts  due  by  specialty ;  and  rent,  whether  reserved  by  parol  or  by 
deed.     Vide  Merger^  ante,  p.  660. 

7.  Judgment  against  executor  though  unregistered.  Jennings  v.  Bighy^ 
post,  p.  1221. 

8.  Debts  due  by  simple  contract,  and  damages  payable  by  executors 
under  3  &  4  Wm.  4,  c.  42,  s.  2,  ante,  p.  1215,  to  the  crown  first,  and 
secondly  to  a  subject.    Com.  Dig.  Admon.  {G,  2.) 

9.  Damages  for  dilapidations  payable  by  we  executors  of  the  incumbent 
of  an  ecclesiastical  benefice ;  Bryan  v.  Clay,  1  E.  &  B.  38 ;  22  L.  J.,  Q.  B. 
23.    But  now  vide  ante,  p.  1215. 

10.  Leveies. 

But  this  order  of  distribution  has  now  been  materially  altered  by  Hinde 
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Palmer's  Act  r32  &  33  Yict.  o.  46),  which,  after  reciting  that  it  was  **  expe- 
dient to  abolisn  the  distinction  as  to  priority  of  payment  between  speciidty 
and  simple  contract  debts  of  deceased  persons,"  enacted  that,  '*in  the 
adminislration  of  the  estate  of  every  person  who  shall  die  on  or  after  the 
1st  day  of  January,  1870,  no  debt  or  liability  of  such  person  shall  be 
entitled  to  any  priority  or  preference  by  reason  merely  that  the  same  is 
secured  by  or  arises  under  a  bond,  deed,  or  other  instrument  under  seal, 
or  is  otherwise  made  or  constituted  a  specialty  debt ;  but  all  the  creditors 
of  such  person,  as  well  specialty  as  simple  contract,  shall  be  treated  as 
standing;  m  equal  degree,  and  be  paid  accordingly  out  of  the  assets  of  such 
deceased  person  whether  such  assets  are  legal  or  equitable,  any  statute  or 
other  law  to  the  contrary  notwithstanding :  Provided  always,  that  this 
Act  shall  not  prejudice  or  affect  any  Hen,  charge  or  other  security  which 
any  creditor  may  hold  or  be  entitled  to  for  me  payment  of  Ids  debt." 
Tms  Act  postpones  a  specialty  debt  to  an  unregistered  judgment  obtained 
against  an  executor  on  a  smiple  contract  deot;  Williams  v.  Williama, 
L.  R.,  15  Eq.  270;  Smith  v.  morgan^  5  C.  P.  D.  337;  and  deprives  rent 
of  priority  over  simple  contract  debts.  Shirreff  v.  HastingSy  6  Ch.  D. 
610. 

The  expenses  of  the  funeral,  if  reasonable,  and  suited  to  the  rank  and 
drcumst&uces  of  the  deceased,  will  be  allowed  out  of  the  assets ;  if  im- 
reasonable,  the  executor  must  take  his  chance  of  the  estate  turning  out 
solvent.    Edwards  v.  Edwards^  2  Cr.  &  M.  612 ;  and  vide  ante^  p.  1216. 

A  judgment  signed  before  the  passing  of  the  23  &  24  Yict.  c.  38  (23rd 
July,  1860),  but  not  registered  till  after  the  death  of  the  debtor,  which 
was  subsequent  to  the  Act,  was  deprived  by  sect.  3  of  priority  in  adminis- 
tration over  simple  contract  debts.  Kemp  v.  Waddinghamf  L.  B.,  1  Q.  B. 
355.  But  sect.  4,  which  requires  re-registration  of  judgment,  and  de- 
prives creditors,  whose  judgments  have  not  been  registered  within  five 
years  from  the  debtor's  deatn,  of  priority  in  administration,  does  not  apply 
to  the  case  of  a  debtor  dying  before  the  passing  of  the  Acts.  Evans  v. 
Williams,  2  Dr.  &  Sm.  324;  34  L.  J.,  Oh.  661.  The  statute  only  applies 
to  judgments  against  testators,  &c.,  and  not  to  those  against  executors,  &c. 
Jennings  v.  Higby,  33  Beav.  198 ;  33  L.  J.,  Oh.  149. 

The  liquidator  of  a  company  who  has  obtained  a  balance  order  against 
the  executor  of  a  deceased  contributory  under  the  Oompanies  Act,  1862, 
B.  103,  does  not  thereby  obtain  any  priority  in  administration.  Inter ^ 
national  Marine  Hydropathic  Co,  v.  Hawes,  29  Oh.  D.  934,  0.  A. 

Payment  by  the  defendant  of  debts  to  the  amount  after  the  suing  out, 
and  with  notice  of,  the  plaintiff's  writ,  is  now  a  good  defence.  European 
Assur.  Soc.  V.  Badcliffe,  7  Oh.  D.  733 ;  VihaH  v.  Coles,  24  Q.  B.  D.  364, 
0.  A.  But  it  must  be  pleaded  specially.  Dyer,  32  a  (mar^);  Oom. 
Dig.  Admon.  (0.  2.)  And  executor  de  son  tort  may  pay  a  higher  debt 
after  action  brought  by  a  simple  contract  creditor,  and  may  plead  the 
payment  of  that  debt  in  bar  of  the  action.  Oxenham  v.  Clapp,  2  B.  &  Ad. 
309. 

Where  the  action  is  brought  on  a  bond  of  the  deceased,  and  the  defen- 
dant pleads  plene  administravit,  and  relies  upon  the  payment  of  other 
bonds  of  the  deceased,  the  execution  of  such  bonds  must  be  duly  proved, 
even  though  they  have  been  destroyed.  Gillies  v.  Smither,  2  Stiark.  530. 
See  also  Poole  v.  Warren,  8  Ad.  &  E.  582.  As  to  the  proof  of  bonds,  vide 
ante,  pp.  130  ef  seq.  So,  where  the  defendant,  being  sued  on  a  simple 
contract,  pleads  plene  administravit,  and  relies  upon  the  payment  of  other 
simple  contract  debts,  he  must  prove  the  debt  as  well  as  the  payment. 
B.  N.  P.  143. 

Where  defendant  shows  payment  of  debts,  &c.,  plaintiff  may  show  that 
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the  payment  was  made  out  of  another  fond  applicable  to  snoh  dehts,  and 
not  out  of  the  assets.  Marston  y.  Downes,  1  Ad.  &  £.  31.  In  debt  on 
bond,  to  which  defendant  pleaded  plene  administravtt  before  notice,  it  -was 
held,  that  if  the  defendant  nad  invested  the  residue  in  the  funds  in  his  own 
name,  although  for  the  benefit  of  the  legatees  to  whom  he  had  paid  the 
dividends  for  many  years,  he  was  still  Bable  as  for  aaaets  in  hand ;  and 
it  was  questioned  whether  payment  of  legacies  before  notice  could  be 
proved  under  the  plea  of  plene  administravtt.  Smith  y.  Day,  2  M.  &  W. 
684. 

The  executor  may  pay  debts,  though  barred  by  the  Statute  of  Limita- 
tions ;  Lowis  y.  Rumney,  L.  B.,  4  £q.  451 ;  and  seems  not  to  be  bound  to 
plead  the  statute  to  an  action.  Williamson  v.  Naylor,  3  Y.  &  C.  211  (a). 
In  McCuUoch  v.  Dawes,  9  D.  &  By.  43,  Bayley,  J.,  expressed  a  contrary 
opinion;  but  this  dictum  was  dissented  from  by  Wood,  Y.-C,  in  HtU  y. 
Walker,  post,  p.  1224. 

Thou^  a  creditor  may,  by  misleading  a  creditor,  preclude  himself  from 
objecting  to  the  payment  of  a  legacy  before  a  debt,  yet  a  letter  written  by 
him  to  the  executor  intimating  an  intention  to  hold  him  liable  personaUy, 
and  not  as  executor,  is  insufficient  for  this  purpose.  Richards  v.  Browne, 
3  N.  C.  493 ;  see  Jewshury  v.  Mummery,  L.  B.,  8  0.  P.  56,  Ex.  Gh. ;  Roe 
y.  Birch,  27  Oh.  D.  622. 

The  right  of  the  executor  to  prefer  a  creditor  is  not  affected  tnr  an  order 
for  an  account  made  under  Bules  1883,  O.  xv.  Whitaker  y.  barrett,  43 
Ch.  D.  70. 

Administration  of  insolvent  deceased^  s  estates  J]  The  J.  Act,  1875,  s.  10» 
ante,  p.  300,  provides  that  in  the  case  of  the  administration  by  the  oourt» 
of  the  insolvent  estate  of  a  person  dyin^  after  1st  November,  1875,  the 
same  rules  shall  prevail  as  to  the  respective  rights  of  secured  and  un- 
secured debtors,  as  to  debts  and  liabihties  provable^  and  as  to  valuation 
of  annuities  and  future  or  continsent  liabilities  respectively,  as  may  for 
the  time  be  in  force  under  the  bai&ruptcy  law  with  respect  to  bankrupt's 
estates.  As  to  the  proof  of  claims  in  bankruptcy,  see  Bankruptcy  Act, 
1883,  s.  37  {ante,  pp.  1141,  1142),  and  Sched.  II. 

It  seems  that  tids  section  **  relates  only  to  the  rights  of  secured,  as 
against  unsecured  creditors,  considered  as  two  conflicting  classes  of  credi- 
tors, but  that  it  does  not  affect  the  rights  of  the  members  of  each  of  the 
two  classes  of  secured  and  unsecured  creditors,  inter  «e."  Winehouse  v. 
Winehouse,  20  Ch.  D.  645,  549,  per  Fry,  J.,  following  In  re  Withemsea 
Brickworks,  16  Ch.  D.  337,  C.  A.  Thus,  the  section  does  not  make  all 
debts  provable  equally  as  (with  certain  exceptions)  in  bankruptcy,  but 
retains  the  priority  of  judgment  debts.  Smith  v.  Morgan,  5  C.  P.  D.  337 ; 
Winehouse  v.  Winehouse,  supra.  Nor,  did  it  give  the  priority  to  certain 
debts,  which  was  given  by  the  Bky.  Act,  1883,  s.  40  (IJ.  In  re  Albions 
Steel  &  Wire  Co,,  7  Ch.  D.  647,  M.  B.  But  this  priori^  is  now  given  by 
stat.  51  &  52  Yict.  c.  62,  s.  1  (6).  So,  sect.  10  does  not  enlarge  me  assets 
by  introducing  the  doctrine  of  reputed  ownership  (Bky.  Act,  1883» 
s.  44  (iii.),  ante,  p.  1084) ;  Gorringe  v.  Irwell  India  Rubber,  &c.  Works,  34 
Ch.  D.  128,  C.  A.;  In  re  Withemsea  Brickworks,  16  Ch.  D.  341,  per  James, 
L.  J. ;  or,  of  fraudulent  preferences,  S.  C,  per  Id, ;  or,  the  provisions 
affecting  executions ;  S.  C. ;  Pratt  v.  Inman,  43  Ch.  D.  175 ;  or,  distress 
for  rent;  Thomas  v.  PcUent  Lionite  Co,,  17  Ch.  D.  250,  C.  A. ;  or  the  pro- 
visions of  the  Bills  of  Sale  Act,  1878,  s.  8.  Tadman  v.  L^EpineuU,  20 
Ch.  D.  217.  Nor,  does  it  give  the  power  of  disclaimer,  which  trustees  in 
bankruptcy  have  under  the  Bky.  Act,  1883,  s.  bb,  ante,  p.  1136.  In  rt 
Westboume  Grove  Drapery  Co,,  6  Ch.  D.  248. 
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The  mutual  credit  proyisionB  (Bky.  Act,  1883,  s.  38,  ante,  p.  1134), 
however,  apply ;  so  that  in  an  action  oy  the  executor,  the  defendant  can 
set  off  unhquidated  damages.  See  Mersey  Steel  &  Iron  Co,  y.  Naylor,  9 
Q.  B.  D.  648,  C.  A. ;  9  Ap.  Oa.  434,  D.  P.,  ante,  p.  1171.  So,  oontmgent 
debts  becoming  due  during  the  administration  are  proyable  under  the 
principle  of  Bky.  Act,  1883,  s.  37,  ante,  p.  1142.  HiU  y.  Bridges,  17  Ch. 
1).  342,  following  in  re  Northern,  &c,  Firelneur.  Co,,  Id.  337.  See  further, 
as  to  set-off  under  this  section,  ante,  p.  1171.  A  creditor  in  respect  of  a 
debt  bearing  interest,  is  entitled  only  to  interest  to  the  date  of  the  judg- 
ment for  administration,  which  is  equiyalent  to  an  order  for  adjudication* 
Boswell  V.  Qumey,  13  Ch.  D.  136. 

By  the  Bky.  Act,  1883,  s.  125  (as  amended  by  Bky.  Act,  1890,  ss.  21  (2), 
29),  **  (1.)  Any  creditor  of  a  deceased  debtor  whose  debt  would  haye  been 
sufficient  to  support  a  bankruptcy  petition  against  such  debtor,  had  he 
been  aliye,  may  present  to  the  court''  exercising  jurisdiction  in  bank- 
ruptcy **  a  petition  in  the  prescribed  form  praying  for  an  order  for  the 
administration  of  the  estate  of  the  deceased  debtor,  according  to  the  Law 
of  Bankruptcy." 

(2.)  On  proof  of  the  debt,  and  the  probable  insolyenoy  of 'the  estate, 
the  court  may  ''  make  an  order  for  the  administration  in  bankruptcy  of 
the  deceased  debtor's  estate." 

(4.)  *' Where  proceedings  for  administration  haye  already  been  taken 
in  any  court,  that  court  may,  on  proof  of  the  insolyency  of  the  estate, 
transfer  the  proceedings  to  the  court  exercising  jurisdiction  in  bank- 
ruptcy :  and  an  order  may  be  then  made  for  administration  as  in  bank- 
rupt<^." 

(5.)  *'  Upon  an  order  being  made  for  the  administration  of  a  deceased 
debtor's  estate,  the  property  of  the  debtor  shall  yest  in  the  official  re- 
ceiver of  the  court,  as  trustee  thereof,  and  he  shall  forthwith  proceed  to 
realise  and  distribute  the  same  in  accordance  with  the  provisions  of  this 
Act." 

(6.)  **  With  the  modifications  herein-after  mentioned,  all  the  provisions 
of  Part  m.  of  this  Act,  relating  to  the  administration  of  the  property  of 
a  bankrupt,  shall,  so  far  as  the  same  are  applicable,  apply  to  the  case  of 
an  administration  order  under  this  section  in  like  manner  as  to  an  order 
of  adjudication  under  this  Act."  Part  HE.  comprises  sects.  37 — 65,  but 
sect.  125  (6)  relates  only  to  the  mode  of  administration,  and  not  to  the 
subject-matter  to  be  administered,  and  hence  sect.  47,  ante,  p.  1085,  does 
not  apply  to  an  administration  under  sect.  125.  In  re  Gould,  19  Q.  B.  D. 
92,  C.  A.  The  law  of  bankruptcy  does  not  apply  until  the  tnmder  has 
been  made.    Fryman  v.  Fryman,  38  Ch.  D.  468. 

(7.)  **In  the  administration  of  the  property  of  the  deceased  debtor 
under  an  order  of  administration,  the  official  receiver  shall  haye  reaord  to 
any  claim  by  the  legal  personal  representative  of  the  deceased  debtor  to 
payment  of  the  proper  luneral  and  testamentary  expenses  incurred  by 
him  in  and  about  the  debtor's  estate,  and  such  claims  shall  be  deemed  a 

5 referential  debt  under  the  order,  and  be  payable  in  full,  out  of  the 
ebtor's  estate,  in  priority  to  all  other  debts.      This  priority  is  preserved 
by  stat.  51  &  52  Yict.  c.  62,  s.  2. 

(9.)  *' Notice  to  the  legal  personal  representative  of  a  deceased  debtor 
of  the  presentation  by  a  creoitor  of  a  petition  under  this  section  shaU,  in 
the  event  of  an  order  for  administration  being  made  thereon,  be  deemed  to 
be  equivalent  to  notice  of  an  act  of  bankruptcy,  and  after  such  notice  no 
payment  or  transfer  of  property  made  by  the  legal  personal  representative 
shall  operate  as  a  discnarffe  to  him  as  between  himself  and  the  official 
receiver;  save  as  aforesaia  nothing  in  this  section  shall  invalidate  any 
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payment  made  or  any  act  or  thing  done  in  good  &ith  by  the  legal  personal 
representatiye  before  the  date  of  the  order  for  administration. 

(10.)  ''Unless  the  context  otherwise  requires,  'court'  in  this  sectioa 
means  the  court  within  the  jurisdiction  oi  which  the  debtor  resided  or 
carried  on  business  for  the  greater  part  of  the  six  months  immediately 
prior  to  his  decease ;  '  creditor '  means  one  or  more  creditors  qualified  to 
present  a  bankruptcy  petition,  as  in  this  Act  provided." 

(11.)  "  Gheneral  rules,  for  carrying  into  CKffect  the  proyiedons  of  this 
section,  may  be  made  in  the  same  manner  and  to  me  like  effect  and 
extent  as  in  bankruptcy.'' 

By  the  Bky.  Act,  1890,  s.  21  (3),  "the  creditors  shall  haye  the  same 
powers  as  to  appointment  of  trustees  and  committees  of  inspection  as  they 
haye  in  other  cases  where  the  estate  of  a  debtor  is  being  administered  or 
dealt  with  in  baiJa-uptey,  and  the  proyiedons  of  the '  Bky.  Act,  188d» 
"  and  this  Act,  relating  to  trustees  and  committees  of  inspection,  shall 
apply  to  trustees  and  committees  of  inspection  appointed  imder  the  power 
conferred  by  this  section." 

Evidence  on  plene  administrayit — retainer,"]  The  defendant  may  either 
plead  a  retainer  of  a  debt  due  to  him  Twhicn  must  be  a  debt  of  an  equal 
or  higher  degree  than  the  debt  for  whicm  the  action  is  brought,  in  order  to 
entitie  the  defendant  to  retain  it)  or  may  giye  it  in  eyidence  on  the  defence 
of  plene  adminisiravit ;  1  Wms.  Saund.  333,  (6) ;  Boyd  y.  Brocke^  34  Beay. 
7 ;  afiOrm.  34  L.  J.,  Ch.  605 ;  even  though  the  debt  were  ban«d  by  the 
Statute  of  Limitations.  Stahlschmidt  y.  Lett,  1  Sm.  &  G.  415;  Hill  y. 
Walker^  4  K.  &  J.  166.  But  this  is  an  exception  to  the  rule  that  the 
executor  can  only  retain  for  a  debt  which  is  enforceable  by  action ;  Field 
T.  White,  29  Ch.  D.  358,  per  0.  A. ;  he  cannot  retain  for  a  debt  as  to 
which  the  Statute  of  Frauds,  sect.  4,  affords  a  defence.  S.  G.  The 
defendant  may  retain  for  paymente  which  he  has  made  out  of  hie 
own  moneys,  before  the  issuuig  of  the  writ,  in  discharge  of  debts  of  the 
deceased  of  equal  or  higher  degree  than  the  plaintiff's.  Co.  Litt.  283  a ; 
B.  N.  P.  140  a.  The  J.  Act,  1875,  s.  10,  ante,ja,  300,  does  not  interfere 
witii  the  right  of  retainer.  Lee  y.  NuttaU,  12  Cn.  D.  61,  C.  A.  Nor  doee 
the  stat.  32  &  33  Vict.  c.  46  (anfe,  p.  1221) ;  Cr&wder  y.  StewaH,  16  Ch.  D. 
368 ;  but,  it  does  not  enable  the  executor  to  retain  his  debt  as  gainst 
a  creditor  of  higher  degree  than  himself.  WiUon  y.  Coxwell,  23  Ch.  D. 
764.  The  executor  may  retain  on  a  claim  for  damages  for  breach  of  & 
pecimiary  contract  for  which  there  is  a  certain  stendard  or  measure,  e.  g,,. 
for  breacn  of  a  contract  to  assign  a  policy,  or  replace  furniture.  Norton 
y.  Compton,  30  Ch.  D.  15,  C.  A.,  following  Loane  y.  Caeey,  2  W.  BL  965- 
But  not  for  damages  in  tort.  S.  C,  Id,  967,  per  Blackstone,  J.  The 
light  of  retainer  is  not  affected  by  an  order  for  an  account  under  Bules, 
1883,  G.  xy.    See  Whitaker  y.  Barrett,  43  Ch.  D.  70.  ante,  p.  1222. 

An  executor  de  eon  tort  cannot  retain  for  his  own  debt,  though  of  higher 
degree,  and  thoujjh  the  rightful  executor  after  action  brought,  has  con- 
sented to  the  retamer.  Curtis  y.  Vernon,  3  T.  B.  587 ;  on  error,  2  H.  Bl. 
18.  In  answer  to  such  eyidence  of  retainer,  the  plaintiff  may  show  who 
are  the  rightful  executors.  B.  N.  P.  143.  Where  the  defendant  pleads 
a  retainer,  and  also  a  judgment  recoyered,  which  together  coyer  the 
asseto,  it  is  sufficient  for  the  plaintiff  to  falsify  either  claim.  Campion  y. 
Bentley,  1  Esp.  344 ;  see  Gilbert  y.  Dee,  Freem.  537.  One  of  two  exe- 
cutors m^  retain  for  his  own  debt  out  of  a  balance  due  from  both  to  the 
estete.  Kent  y.  Pickering,  2  Keene,  1.  And  one  of  three  executors,  who 
is  also  one  of  two  joint  creditors,  can  retain  in  respect  of  his  joint  debt. 
Crowdery,  Stewart,  supra ;  International  Marine  Hydropathic  Co,  y.  i>ati;ea. 
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29  Ch.  D.  934,  0.  A.  An  executor  may  retain  for  an  equitable  claim,  as 
for  a  balance  due  on  a  partnership  account.  Morris  y.  Morris^  L.  £.,  10 
Ch.  68.  See  further  as  to  retainer,  Cook  v.  Qregson,  3  Drew.  647;  26  L.  J., 
Oh.  796,  and  Lowe  y.  PesheU,  16  0.  B.  500 ;  24  L.  J.,  0.  P.  196.  There  is 
no  right  of  retainer  out  of  equitable  assets.  Bain  y.  Sadler ^  L.  £.,  12  Eq. 
570 ;  Walters  y.  Walters,  18  Ch.  D.  182 ;  2  Wms.  Exors.  8th  ed.  1046. 
The  earnings  of  a  married  woman  are  equitable  assets  on  her  decease,  by 
the  operation  of  the  Married  Women's  Property  Act,  1882,  post,  p.  1234. 
Thompson  y.  Bennett,  6  Ch.  D.  739. 

Evidence  on  a  defence  of  outstanding  debts  or  judgments  and  plene  adminis- 
trayit prseter — reply  per  fraudem.j  The  defendant  cannot  under  the 
defence  of  ^lene  administravit,  give  eyidence  of  the  existence  of  unpaid 
debts  of  a  mgher  nature.  B.  N.  P.  141.  Such  defence  must  be  pleaded ; 
Id, ;  1  Wms.  Saund.  333  a,  (8) ;  and  if  the  defendant  plead  a  judgment 
obtained  against  him  for  100/.,  and  that  he  has  not  goods  except  to  the 
yalue  of  5/.,  and  the  plaintiff  proyes  that  he  has  100/.,  yet  ne  gains 
nothing ;  for  the  substance  of  the  issue  is  that  the  defendant  has  not 
aboye  what  will  satisfy  the  judgment.  Moon  y.  Andrews,  Hob.  133 ;  1 
Wms.  Saund.  333  (7). 

In  the  case  of  a  bond  debt,  the  penalty  is  the  debt  where  the  bond  is 
forfeited ;  but  where  the  bond  is  not  due,  the  sum  in  the  condition  is  the 
debt.     1  Wms.  Saund.  333  a,  (7). 

Where  the  defendant  pleads  an  outstanding  judgment,  the  plaintiff  may 
reply  that  it  was  obtained  or  kept  on  foot  by  &aud,  and  ttte  plaintiff  may 
eitiber  giye  in  eyidence  that  the  debt  was  not  a  just  one,  or  that  less  is  due 
than  the  sum  for  which  judgment  has  been  giyen.  2  Wms.  Saund.  60,  (3). 
In  answer  to  the  latter  eyidence,  which  is  primd  facie  proof  of  fraud,  the 
defendant  may  show  that  the  judgment  was  entered  for  more  than  was 
due  by  mistake.  Pease  y.  Naylor,  6  T.  B.  80.  If  a  judgment  be  pleaded, 
and  per  fraudem  replied,  upon  which  issue  is  taken,  and  it  appear  in 
eyidence  that  the  creditor  was  willing  to  take  less  than  is  recoyered,  it  is 
a  proof  of  fraud ;  but  if  it  be  shown  that  the  administrator  had  not  assets 
to  pay  that  sum,  it  is  no  fraud  ;  ^er  cur,,  Parker  y.  Atftild,  1  Salk.  312. 
If  the  defendant  plead  seyeral  jud^ents  recoyered  against  himself,  to 
which  the  plaintiff  repl}[  fraud,  it  will  entitle  the  plaintiff  to  a  general 
judgment  ii  he  can  avoid  any  one  of  them;  for  a  judgment  recoyered 
agamst  an  executor,  beinjp;  an  admission  of  assets,  if  any  one  of  the  judg- 
ments be  falsified,  the  defendant  admits  by  his  defence  that  he  has  more 
assets  than  will  satisfy  the  other  judgments  by  as  much  as  the  judg- 
ment, so  falsified,  amounts  to.  1  Wms.  Saund.  337  a,  (1).  See  Cham- 
berlaine  y.  Pickering,  i'reeman,  28 ;  Oilhtrt  y.  Dee,  Id,,  637.  When  the 
judgments  or  debts  pleaded  are  upon  penalties,  the  right  way  of  replying 
IS  to  say  that  the  creditor  would  haye  accepted  the  less  sums,  but  the 
defendant  either  would  not  pay,  or  had  paid  them,  and  kept  the  judg- 
ments or  bonds  on  foot  by  fraud  and  coyin ;  and  the  plaintiff,  on  issue 
joined  thereon,  may  giye  m  eyidence  such  matter  as  will  serye  to  ayoid 
the  penalties.  If  he  reply,  generally,  that  the  judgments  were  for  less 
sums,  and  that  the  defendant  has  assets  aboye  what  will  satisfy  them,  on 
the  issue  that  he  has  not,  the  defendant  has  a  right  to  insist  on  the 
penalties  as  the  debts.     1  Wms.  Saund.  334,  (9). 

An  executor  maj  confess  a  judgment  to  a  creditor  in  equal  degree  with 
the  plaintiff,  pending  the  action,  and  plead  it  in  bar ;  and,  thoug:h  done 
for  the  express  purpose  of  depriying  the  plaintiff  of  his  debt,  it  is  good 
both  at  law  and  in  equity.  2  Wms.  Saund.  60  a,  (3),  and  (a) ;  Pickstock 
y.  Lyster,  3  M.  &  S.  375. 
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Bevoeation  of  authority  by  death.']  A.  oontiacted  with  the  plaintiff  that 
he  should  endeayour  to  sell  a  picture  belonging  to  A. ,  and  if  ne  succeeded, 
A.  should  pay  him  lOOL  A.  died.  The  plaintiff  endeavoured  to  sell  the 
picture;  and  after  A.'s  death,  succeeded  in  selling  it,  and  brought  an 
action  against  A.'s  administratrix.  The  declaration  set  out  these  fiicts, 
and  alleged  that  the  defendant  confirmed  the  sale  as  administratriz,  and 
the  plaintiS  claimed  the  100/.  from  the  defendant  as  administratrix ;  held, 
that  the  declaration  was  bad;  that  the  defendant  was  not  liable  as 
admimstratrix,  or  personally,  for  the  1002.,  tiie  original  authoriU'  having 
been  revoked  by  A.'s  death.  Semble,  that  the  defendant  might  be  liable 
personally  to  the  plaintiff,  after  the  confirmation  of  the  sale,  on  a  quantwm 
meruity  as  on  a  fresh  employment  by  her  to  selL  Oampafiari  v.  Wood^ 
burn,  16  C.  B.  400 ;  24  L.  J.,  O.  P.  13.  In  8moui  v.  JTbery,  10  M.  &  W.  1, 
the  plaintiff  went  on  supplying  goods  to  the  testator^s  wife  after  his 
deatii  by  shipwreck,  until  tne  news  of  it  arrived ;  it  was  held  that  neither 
tiie  executors,  nor  the  widow  were  liable  for  the  price  of  these  goods. 
As  to  revocation  of  a  guarantee  by  death  of  guarantor,  vide  ante, 
p.  464. 

Sd-off.]     Vide  ante,  p.  1213. 

Beplevin — Avowry  for  rtnt,']    As  to  right  of  executors  to  distrain  far 
rent  due  to  their  testator,  vide  ante,  p.  1070. 

Evidence  on  defence  of  Statute  of  Limitatione.']  The  statutes  of  limitation 
in  personal  actions  will  be  found  ante,  pp.  645,  684.  The  plaintiff  cannot 
show  a  promise  by  the  executor  so  as  to  take  a  case  out  of  the  statute,  unless 
the  clami  lays  a  promise  by  him  ;  and  a  mere  acknowledgment  of  the 
existence  of  the  deot  is  not  sufficient :  there  must  be  an  express  promise ; 
and,  where  there  are  several  executors  co-defendants,  there  must  be  a 
promise  by  alL  Tullock  v.  Dunn,  By.  &  M.  416.  And  now,  by  9  Geo,  4, 
c.  14,  s.  1,  ante,  p.  651,  the  promise  must  be  in  writing;  but  the  plaintiff 
may  recover  agamst  any  one  or  more  of  the  executors  who  has  made  such. 
promise ;  but  nothing  in  that  Act  is  to  lessen  the  effect  of  any  payment 
of  principal  or  interest ;  and  see,  as  to  admission  by  a  co-executor,  Fox  t. 
Waters,  12  Ad.  &  E.  43,  and  other  cases  cited  ante,  pp.  68,  69.  But  the 
19  &  20  Vict.  c.  97,  s.  14  {ante,  654)  enacts  that  one  executor  shall  not 
lose  the  benefit  of  tiie  statute  by  the  payment  of  a  co-executor.  See  on 
the  construction  of  this  section,  HoUingshead  v.  Webster,  37  Ch.  D.  651. 
It  was  not  retroOT)ective.  Jackson  v.  Woolley,  8  E.  &  B.  784,  in  Ex.  Ch. 
After  the  statute  has  beg^un  to  run,  it  continues  to  run  though  the  debtor 
dies  within  the  six  years,  and  an  executor  is  not  appointed  until  after  the 
expiration  of  the  six  years.  Rhodes  v.  Smethuret,  6  M.  &  W.  351.  The 
statute  runs  notwithstanding  the  creditor  has  sent  in  a  claim  in  answer  to 
the  executor's  advertisement  under  22  &23  Vict.  c.  35,  s.  29,  ante,  p.  1220. 
Warburton  v.  Stephens,  43  Ch.  D.  39.  Where  the  cause  of  action  has 
accrued  after  the  death  of  the  testator,  the  statute  does  not  begin  to  run 
until  the  executor  has  taken  upon  himself  the  administration  of  the  estate. 
Douglas  v.  Forrest,  4  Bing.  686.  Where  an  action  of  debt  brought  within 
six  years,  abated  by  the  defendant's  death,  and  no  administration  was 
taken  out  till  six  years  had  elapsed,  the  statute  did  not  run,  provided  a 
fresh  action  were  brought  witnin  a  reasonable  time  (e.^.,  a  jeai)  aftar 
administration  or  probate  taken  out ;  Curlewis  v.  Momington,  EL  of,  7 
E.  &  B.  283;  26  L.  J.,  Q.  B.  181 ;  Ex.  Ch.,  27  L.  J.,  Q.  B.  439;  so,  in 
the  case  of  an  action  on  a  bond,  brought  within  20  years.  Sturgis  v.  I)ardl,  4 
H:.&N.622;  28  L.  J.,  Ex.  366 ;  6  H.  &  N.  120,  Ex.  Ch. ;  29L.J.,£x. 
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472.  And  this  praotioe  may  Btill  be  followed ;  Bwindell  y.  BuUeeley,  18 
Q,  B.  D.  250,  C.  A. ;  although,  as  by  Bules,  1883,  O.  xyii.  r.  1,  the  action 
does  not  now  in  these  cases  abate  by  the  death  of  tke  plaintiff  or  defendant, 
a  fresh  action  is  unnecessary.  S.  0.,  Id,,  255,  per  Lopes,  L.  J.  The 
claim  aeainst  an  executor,  on  the  grotmd  of  a  devastavit,  committed  by  him, 
vide  infra,  is  barred  at  the  expiration  of  6  years.  BlaJce  y.  Oale,  22  Ch. 
D.  820.  But  in  a  claim  against  him  as  executor  only  on  a  spedalty  debt, 
he  cannot  set  up  his  own  wrongful  payments  as  a  devastavit,  in  order  to 
obtain  the  benefit  of  the  statute.    Bowles  y.  Hyatt,  38  Ch.  D.  609. 

The  Trustee  Act,  1888  r51  &  52  Yict.  c.  59),  s.  8  (3),  proyides  that  that 
section  f  cited  ante,  p.  647}  *'  shall  not  depriye  any  executor  or  adminis- 
trator 01  any  right  or  defence  to  which  he  is  entitled  under  any  existing 
statute  of  limitations." 

Evidence  in  an  action  on  a  judgment  suggesting  a  deyastayit.]  The 
foundation  of  this  action  is  the  jud^ent  obteuned  against  the  executor ; 
see  hereon  1  Wms.  Saund.  219  a,  et  seq.,  (8).  If  an  executor  or  adminis- 
trator, in  an  action  brought  against  him  as  such,  admit  assets  by  his 
pleading,  he  will  not,  in  an  action  of  debt  on  the  judgment  suggesting  a 
devastavit,  be  allowed  to  show  that  he  has  not  assets ;  and  it  will  oe 
sufficient  for  the  plaintiff,  upon  a  denial  of  the  devastavit,  to  proye  the 
former  judCTient  and  the  return  of  nuUa  bona  to  the  fi.  fa,  Erving  y. 
Feters,  3  T.  K.  685  ;  SJceUony,  Hawling,  1  Wils.  259.  So,  where  a  defence 
of  plene  administravit  is  found  against  the  executor  in  the  former  action, 
he  is  estopped  from  showing  that  the  devastavit  was  committed  with  the 
plaintiff's  consent.  Jewsbury  y.  Mummery,  L.  B.,  8  G.  P.  56,  Ex.  Oh. 
\Vhere  the  defendant  confessed  assets  380^.,  and  eaye  a  cheque  for  the 
amount  on  a  banker  who  refused  to  pay  it  without  the  assent  of  other  co- 
executors  :  held  that  this  was  no  answer ;  for  the  defendant  was  estopped 
by  admitting  assets  at  his  disposal ;  and  semb,,  he  ought  to  haye  pleaded 
assets  specially,  so  as  to  show  that  he  had  tiiem  only  jointly  with  the 
co-executors ;  or  haye  denied  assets  altogel^er  if  he  had  no  power  oyer 
them.     Cooper  y.  Taylor,  6  M.  &  Gr.  989. 

Defences  denying  the  execution  of  the  bond  by  the  testator,  or  the 
making  by  him  of  &ie  alleged  contract,  or  alleging  a  release  to  the  testa- 
tor, or  payment  by  him,  admit  assets.  1  Wms.  Saund.  335,  (lOV  So,  a 
judgment  for  the  plaintiff  on  objection  to  the  defence  in  point  oi  law,  or 
by  default,  will  be  evidence  of  assets ;  Bock  y.  Leighton,  1  Salk.  310 ; 
though  no  devastavit  has  been  returned  by  the  eheriff.  Leonard  y. 
Simpson,  2  N.  C.  176;  see  also  Palmer  y.  WaUer,  1  M.  &  W.  689.  Where 
the  plea  denied  the  wasting,  eyidence  of  a  judgment  for  the  plaintiff  in  a 
court  baron  on  a  plea  of  no  assets,  and  nuUa  bona  returned  to  a  yS.  fa,  in 
that  court,  was  held  condusiye  against  the  defendant  without  replying 
the  estoppel.  Dawson  y.  Gregory,  7  Q.  B.  756.  The  devastavit  of  one  <3 
several  executors  does  not  affect  the  others  who  took  no  part  in  the  receipt 
of  the  assets.  Pemberton  y.  Chapman,  7  E.  &  B.  219 ;  26  L.  J.,  Q.  B.  117. 
A  married  woman  who  has  proved  a  will  as  executrix,  was,  after  her 
husband's  death,  liable  for  a  devastavit  committed  by  him.  Soady  y. 
Tumbull,  L.  E.,  1  Ch.  494.  But  now  see  the  Married  Women's  Property 
Act,  1882,  ss.  1  (2),  18,  24,  post,  pp.  1236,  1237. 

An  executor  was  not,  at  common  law,  liable  for  a  devastavit  by  his 
testator  or  intestate,  but  this  has  been  remedied  by  30  Gar.  2,  c.  7 ;  en- 
larged by  4  W.  &  M.  c.  24,  s.  12.  The  effect  of  these  statutes  is,  that 
whatever  act  of  the  executor,  or  of  an  executor  de  son  tort,  would  haye 
made  him  personally  liable  and  chargeable  with  the  payment  of  the 
demand  de  bonis  propriis,  will  now  make  his  personal  estate  liable  in  the 
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liands  of  his  executor  or  admimstrator.  1  Wms.  Saund.  219  d,  (8) ;  2 
Wms.  Exors.  8th  ed.  2007 ;  Coward  v.  Gregory,  L.  B.,  2  0.  P.  153.  But 
the  executor  of  an  executrix  de  son  tort  is  not  Uable  for  breach  of  contract 
committed  by  the  person  with  whose  property  the  executrix  has  inter- 
meddled. Wilson  y.  Hodson,  L.  B.,  7  Ex.  84. 
As  to  the  Statute  of  Limitations,  vide  ante,  p.  1226. 


ACTIONS  AGAINST  HEIBS  AND  DEVISEES. 

An  action  of  debt  on  the  specialty  of  the  ancestor  lies,  at  common  law, 
against  the  heir,  if  named  in  the  deed.  Go.  Lit.  209  a ;  383  b,  384  b. 
And  under  the  11  Geo.  4  &  1  Will.  4,  c.  47,  ss.  2,  3,  repealing  and  replac- 
ing the  Statute  of  Fraudulent  Devises  (3  W.  &  M.  c.  14),  it  Hes  against 
the  devisee  also,  on  a  specialty  in  which  the  heir  is  named.  By  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  ss.  58,  59, 
a  covenant  made  after  December  31st,  1881,  binds  the  heir  tiiough  not 
named. 

The  evidence  in  actions  against  an  heir,  or  heir  and  devisee  jointly,  or 
the  devisee  alone,  depends  on  the  defence  and  issue.  Besides  the  other 
defences  pleadable  in  an  action  on  a  bond  or  covenant,  &c.,  the  defendant 
may  deny  that  he  is  heir,  or  may  plead  that  he  has  nothing  by  descent  or 
by  devise. 

Evidence  of  proof  of  Iieirship,']     Vide  ante,  p.  1029. 

Evidence  on  defence  o/riens  per  descent.]  The  law  of  inlieritance  has 
undergone  a  material  change  D}r  3  &  4  Will.  4,  c.  106,  partly  recited  ante, 
p.  1028.  It  must  be  borne  in  mind  that  the  following  cases  were 
decided  before  the  passing  of  that  Act. 

Upon  issue  joined  on  tne  defence  of  riens  per  descent,  the  plaintifE  must 
prove  the  assets  by  descent.  B.  N.  P.  175.  The  seisin  of  the  ancestor 
may  be  proved  by  showine  that  he  was  in  possession  of  the  lands,  or  in 
the  receipt  of  the  rents  and  profits.     Vide  ante,  pp.  53,  54,  1028. 

The  defendant  mav  plead  payment  of  another  oond  creditor  to  the  value 
of  the  land  descended.  Buckley  v.  Nightingale,  Stra.  665.  So  he  may 
prove  a  bond  to  the  crown  by  his  ancestor,  and  an  extent  thereon  to  the 
amount  of  the  assets;  but  proof  of  the  extent  alone  is  not  sufficient. 
Sherwood  v.  Adderley,  1  Ld.  lUiym.  734, 

Evidence  on  defence  of  riens  per  devise  or  descent — What  are  assets^]  By 
3  &  4  Wm.  4,  c.  106,  8.  3,  when  land,  &c.,  shall  be  devised  by  an^  testator 
who  died  since  1833,  to  his  own  heir,  such  heir  shall  be  considered  as 
taking  by  devise  and  not  by  descent.  Before  this  Act  a  devise  to  any  one 
of  the  same  estate  as  he  would  otherwise  have  taken  as  heir-at-law  of  the 
devisor,  was  inoperative,  and  the  devisee  took  by  descent,  and  not  by 
devise.    See  Reading  v.  Royston,  1  Salk.  242.    See  2  Wms.  Saund.  8  h,  (z). 

If  there  be  a  mortgage  for  years,  the  reversion  in  fee  in  the  mortgagor 
is  legal  assets,  and  me  plaintiff  may  have  judgment  with  a  cessit  exeaUio; 
but,  where  there  is  a  mortgage  in  fee,  the  equity  of  redemption  is  not 
legal  assets.  2  Wms.  Saimd.  8  i,  (4f ;  Plunket  v.  Penson,  2  Atk.  294.  So, 
a  copyhold  in  fee  is  not  assets ;  4  Kep.  22  a.  By  stat.  1  Vict.  c.  26,  s.  6 
(replacing  the  Stat,  of  Frauds,  s.  12),  an  estate  |7ttr  autre  vie,  which  comes 
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to  the  heir  as  special  occupant,  is  made  assets  by  descent.  Lands  which 
descend  in  tail  are  not  assets.  1  Boll.  Ab.  269  (B).  A  reversion  expec- 
tant on  an  estate  tail  is  not  assets,  and  this  may  be  shown  on  the  general 
defence  of  riene  per  descent ;  Mildmaxfs  case,  6  Eep.  42  a ;  Kellow  v. 
Bowdm,  Garth.  129.  But  see  12  Vin.  Abr.  Evid.  (Q.  b.  19],  pi.  3,  that  it 
should  be  specially  pleaded.  A  reversion  after  an  estate  lor  Kfe  is  quasi 
assets,  but  it  ought  to  be  pleaded  specially  by  the  heir,  and  the  plamtifi 
may  take  judgment  quando  a/xiderit.    Dyer,  373  b. 

At  conmion  law,  if  the  defendant  pleaded  riensj>er  descent,  and  the  jury 
found  that  he  had  something,  however  small  it  might  be  and  insufficient 
to  discharge  the  debt,  the  plaintiff  was  entitled  to  a  general  judgment  for 
the  debt,  damages  and  costs,  and  to  sue  out  the  like  execution  against 
^im  as  on  a  judgment  for  his  own  debt.  2  Wms.  Saund.  7  c,  (4).  It  was 
therefore  unnecessary  to  prove  the  value  of  the  assets  descended.  B.  N.  P. 
176.  But  it  is  doubtful  whether,  under  11  Geo.  4  &  1  Will.  4,  c.  47,  s.  7, 
infra,  the  jury  are  not  in  all  oases  bound  to  assess  the  value  of  the  assets ; 
see  Brown  v.  Shuker,  infra. 

Evidence  on  defence  o/riens  per  devise  or  descent — BeplyJ]  At  common 
law,  if  the  heir  had  bond  fide  aliened  the  lands  which  he  had  by  descent, 
before  an  action  was  commenced  against  him,  he  might  discharge  himself 


covin.  Id, ;  Dyer,  149  a,  Tmargin).  But  now  by  stat.  11  Geo.  4  &  1 
Will.  4,  c.  47,  s.  7,  to  an  action  of  debt  or  covenant  upon  any  specialty 
brought  against  any  heir,  he  may  plead  riens  per  descent,  at  the  time  of 
the  writ  brought,  and  the  plaintiff  may  replv  that  he  had  lands,  tene- 
ments, or  hereditaments  from  his  ancestor  before  the  writ  brought ;  and 
if,  upon  the  issue  joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury 
shall  inquire  of  the  value  of  the  lands,  &c.,  so  descended,  and  thereupon 
judgment  shall  be  given,  and  execution  awarded,  &c.  Tina  section  cor- 
responds with  the  former  statute,  3  W.  &  M.  c.  14,  s.  5 ;  see  Coape  v. 
CressweU,  infra.  When  issue  is  joined  on  this  reply,  the  plaintiff, 
in  addition  to  the  usual  proofs  under  the  defence  of  Hens  per  descent,  must 
be  prepared  with  evidence  of  the  gross  (not  the  annual)  value  of  the  lands 
descended ;  and  if  the  jury  neglect  to  find  the  value,  the  court  will  award 
a  venire  de  novo :  2  Wms.  Saund.  8  a,  (4) ;  Jeffry  v.  Barrow,  10  Mod.  18 ; 
Brown  v.  Shvker,  1  0.  &  J.  583. 

Evidence  in  action  against  heir  and  devisee,'^  At  common  law,  if  the 
ancestor  had  devised  the  lands,  a  specialty  creditor  had  no  remedy  against 
the  devisee.  But  this  is  now  remedied  by  stat.  11  Geo.  4  &  1  Will.  4, 
c.  47,  ss.  2,  3,  (re-enacting  and  extending  stat.  3  W.  &  M.  c.  14,  s.  2)  and 
the  creditor  may  now  sue  the  heir  and  devisee  jointly,  on  the  ancestor's 
bond  or  covenant.  By  sect.  4,  where  there  is  no  heir,  the  devisee  may  be 
sued  alone. 

As  to  proof  of  the  devise,  vide  ante,  p.  1040. 

Where  real  estate  was  devised  bv  a  specialty  debtor,  to  trustees,  as  to 
fiart,  in  trust  for  T.  E.  for  life,  and  remainders  over,  and  as  to  another 
jDAit  in  payment  of  debts,  the  trustees  oonveved  to  new  trustees,  and 
T.  E.  moztoiged  his  equitable  estate ;  it  was  held  that  an  action  would  lie 
tonder  3  W.  &  M.  c.  14,  s.  3,  and  that  neither  the  conveyance  to  new 
trustees  nor  the  mortgage  were,  under  sect.  7,  such  alienations  as  would 
defeat  the  action.  Coope  v.  CressweU,  L.  B.,  2  Oh.  112.  When  the 
devisee  has  aliened  the  land  devised,  he  makes  the  testator's  specialty 
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debt  his  own  to  the  extent  of  the  yalue  of  the  land.    Small  y.  Hedgdtfj  34 
Ch.  D.  379. 

See  further  for  cases  decided  on  these  statates,  Chit.  Stat.  3rd  ed.,  yol.  It. 
p.  922 ;  4th  ed.,  yol.  ii.  p.  867. 


ACTIONS  BY  AND  AGAINST  HUSBAND  AND  WIFE. 

By  Bules,  1883,  0.  xyiii.,  r.  4,  <'  Claims  by  or  against  husband  and 
wife  may  be  joined  with  claims  by  or  against  either  of  them  separately." 

The  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  re- 
pealing and  replacing  the  Married  Women's  Property  Act,  1870  (33  &  M 
Yict.  c.  93),  and  the  Amendment  Act,  1874  (37  &  38  Yict  c.  50),  has 
greatly  extended  the  power  of  married  women  to  hold  a  legal  estate  in 
property,  and  to  contract,  and  sue,  and  their  liability  to  be  sued.  Under 
sect.  1,  (2,  3,  4),  post,  p.  1236,  a  married  woman  can  contract  in  reroect 
of  her  separate  estate,  present  and  future,  and  can  sue  and  be  sued,  as 
though  she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her 
as  a  party. 

In  the  case  howeyer  of  liabilities  of  the  wife,  in  contract  or  tort, 
incurred  before  marriage,  the  husband  and  wife  may  still  be  sued  jointly, 
for  by  sect.  14,  **  A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
tracted, and  for  all  contracts  entered  into  and  wrongs  committed  by  her, 
before  marriage,  including  an^  liabilities  to  which  Sie  may  be  so  subject 
under  the  Acts  relating  to  joint-stock   companies  as  aforesaid,"  vide 
sect.  Ttpost,  p.  1235,  ''to  the  extent  of  all  property  whatsoeyer  belong- 
ing to  his  wife  which  he  shall  haye  acquired  or  become  entitled  to  from 
or  through  his  wife,  after  deducting  therefrom  any  payments  made  by 
him,  and  anj  sums  for  which  judgment  may  haye  been  bond  fide  recoyered 
against  him  m  any  proceeding  at  law,  in  respect  of  any  such  debts,  contracts, 
or  wrones  for  or  in  respect  of  which  his  wife  was  liable  before  her  maniage  as 
aforesaid ;  but  he  shall  not  be  liable  for  the  same  any  further  or  otherwise ; 
and  any  court  in  which  a  husband  shall  be  sued  for  any  such  debt  shall  haye 
power  to  direct  any  inquiry  or  proceedings  which  it  may  think  proper  for 
the  purpose  of  ascertaining  the  nature,  amount,  or  yalue  of  such  property: 
Proyided  always,  that  nothing  in  this  Act  contained  shall  operate  to 
increase  or  diminish  the  Uabili^  of  any  husband  married  before  the  com- 
mencement of  this  Act  for  or  in  respect  of  any  such  debt  or  other  liability 
of  his  wife  aforesaid. 

Sect.  15.  ''A  husband  and  wife  may  be  jointly  sued  in  respect  of  any 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wronR)  con- 
tracted or  incurred  by  the  wiie  before  marria^  as  aforesaid,  if  the  j^aintiif 
in  the  action  shall  seek  to  establish  his  claim,  either  wholly  or  in  part, 
against  both  of  them ;  and  if  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  sudi  debt  or  liability  against  the  husoand  alone,  it  is 
not  found  that  the  husband  is  liable  in  respect  of  any  property  of  the  wife 
so  acouired  by  him  or  to  which  he  shall  haye  become  so  entitled  as  afore- 
said, he  shall  haye  judgment  for  his  costs  of  defence,  whateyer  may  be 
the  result  of  the  action  asainst  the  wife  if  jointly  sued  with  him;  and  in 
any  such  action  skgainst  husband  and  wife  jointly,  if  it  appears  that  the 
husband  is  liable  for  the  debt  or  damages  recoyerod,  or  any  part  thereof, 
the  judgment  to  the  extent  of  the  amount  for  which  the  husband  is  liable 
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shall  be  a  joint  jndgment  against  the  husband  personally  and  against  the 
wife  as  to  her  separate  property ;  and  as  to  the  residue,  if  any,  of  such 
debt  and  damages,  the  judgment  shall  be  a  separate  judgment  against  the 
wife  as  to  her  separate  property  only." 

As  to  what  is  separate  estate  of  the  wife,  vide  post ^  pp.  1234  et  seq,,  and 
to  its  liability  for  ante-nuptial  debts,  vide  sect.  19,  poet,  p.  1236. 

The  effect  of  sects.  14,  15  on  the  liability  of  a  husband,  H.,  who  has 
obtained  property  from  lus  wife,  W.,  for  her  ante-nuptial  liabilities,  was 
much  considered  by  the  C.  A.  in  Beck  y.  Pierce,  23  Q.  B.  D.  316.  A 
judgment  recoyered  under  sect.  13,  poet,  p.  1237,  against  W.  after  mar- 
riage in  respect  of  W.'s  ante-nuptial  debt,  and  imsatisfied,  because  she 
has  no  separate  property,  is  no  bar  to  an  action  under  sects.  14,  15, 
against  H.  S.  0.  The  Statute  of  Limitations  runs  in  fayour  of  H.,  in  the 
same  way  as  it  runs  in  fayour  of  W.  S.  C.  And  it  would  seem  that  no 
act  of  W.  after  marriage  will  bar  the  statute.  Id.  320.  The  liability  of 
H.  is  not  determined  by  W.'s  death.  Id.  321.  Sect.  15  protects  any 
Englishman  married  in  England,  from  general  liability  to  pay  a  debt 
contracted  by  his  wife,  while  sole,  in  a  foreign  country  under  the  law 
of  which  he  would  be  liable.    See  De  Grenchy  y.  Wills,  4  0.  P.  D.  362. 

By  analocy  to  the  plea  oijplene  adminietravit,  it  would  seem  that  when 
the  husband  pleads  that  he  is  not  liable  to  pay  tibe  debt,  &c.,  in  respect 
of  any  property  of  his  wife  as  is  stated  in  sects.  14, 15,  the  onus  of  proyine 
such  assets  is  on  the  plaintiff;  vide  ante,  p.  1218.  The  plaintiff  may  add 
to  his  debt  against  the  wife's  estate,  the  costs  which  he  has  to  pay  the 
husband  under  sect.  15.  L.  &  Provincial  Bank  y.  Bogle,  7  Oh.  D.  773. 
As  to  proof  of  the  marriage,  if  trayersed,  see  Proof  and  effect  of  registers, 
ante,  pp.  124  e^  eeq.,  215,  and  Action  for  recovery  of  land  hy  heir,  antty 
pp.  1027  et  sea. 

Where  the  nusband  and  wife  join  in  an  action  for  an  injury  done  to  the 
wife,  damages  awarded  to  her  are  her  separate  property.  Beashy  y.  Boney 
(1891),  1  a  B.  509. 

In  respect  of  a  tort  committed  by  a  wife  dwring  the  coyerture,  the 
husband  and  wife  are,  at  common  law,  liable  to  be  sued  jointly,  and  to 
satisfy  the  jud^ent,  whateyer  its  amount  may  be,  obtained  in  such 
action.  This  joint  liability  has  not  been  remoyed  by  the  Married 
Women's  Property  Act,  1882,  s.  1  (2),  post,  p.  1236,  and  a  plaintiff  may, 
in  respect  of  such  tort  of  the  wife,  now  mamtain  an  action,  at  common 
law,  against  the  husband  and  wife,  or  under  sect.  1  (2),  against  the  wife 
alone.  Seroka  y.  Kattenhwrg,  17  Q.  B.  D.  177.  At  common  law  the  hus- 
band and  wife  could  not  be  sued  for  a  fraud,  directly  connected  with  a 
contract  made  by  the  wife,  and  which  was  the  means  of  effecting  it,  as 
where  by  representing  herself  unmarried  the  plaintiff  was  induced  to  take 
her  promissory  note  as  a  security.  Liverpool  Adelphi  Loan  Associaiion  y. 
Fairhnrat,  9  Exch.  422;  23  L.  J.,  Ex.  163.  It  is  doubtful  whether  they 
could  be  sued  for  false  representations,  made  by  the  wife,  that  certain 
bills  of  exchange  had  been  accepted  by  her  husband.  Wright  y.  Leonard, 
11  0.  B.,  N.  S.  258;  30  L.  J.,  0.  P.  365. 


ACTIONS  AGAINST  INNKEEPEES. 
See  pp.  627,  628. 
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ACTIONS  BY  AND  AGAINST  MAPHTTCT^  WOMEN  ALONE. 

By  Bulee,  1883,  0.  zyi.,  r.  16,  ''married  women  may  sne  and  be  sued 
as  provided  by  the  Married  Women's  Property  Act,  1882,"  vide  post, 
p.  1236. 

In  an  action  against  a  married  woman  in  respect  of  a  contract  entered 
into  by  her  after  the  marriage,  the  defence  of  ooyerture  was  pleadable  in 
bur,  and  is,  subject  to  the  provisions  of  the  Married  Women*s  Property 
Act,  1882,  s.  1,  posty  pp.  1234,  1236,  therefore  still  a  good  defence,  but 
it  must  be  pleaded  specially.  See  Bules,  1883,  O.  xix.,  r.  15,  ante, 
p.  301,  and  Forms,  App.  D.  s.  iv.  In  other  cases  where  the  wife  was 
plaintiff  or  defendant,  her  coyerture  was  only  pleadable  in  abatement. 
SeeDalton  v.  Midland  Counties  By.  Co.,  13  C.  B.  474;  22  L.  J.,  C.  P. 
177.  And  the  objection  must  therefore  now  be  taken  by  an  application 
before  the  trial,  vide  ante,  p.  91.  See  also  the  Married  Women's 
I^perty  Act,  1882,  the  material  provisions  of  which  are  stated  post, 
pp.  1234  et  seq. 

At  common  law  a  feme  covert  cannot  be  sued  as  a  feme  sole,  on  a  con- 
tract entered  into  by  her  after  marriage,  although  she  is  living  apart 
from  her  husband  and  has  a  separate  and  sufficient  maintenance ;  MarthaU 
T.  Button,  8  T.  B.  545 ;  even  although  her  husband  is  resident  abroad,  and 
whether  he  be  an  Englishman ;  Marih  t.  Hutchinson,  2  B.  &  P.  226 ;  or, 
a  foreigner;  Kay  v.  Fienne,  Ds.  de,  3  Camp.   123,  Q.  B. ;  Stretton  t. 
Busnach,  1  N.  C.  139 ;  and  see  Boggett  v.  Frier,  11  East,  301.    The  case  of 
MarBhall  v.  Button,  supra,  decided  by  nearlj^  all  the  judges,  re-established 
the  old  common  law,  and  overruled  the  prior  cases  to  a  contrary  effect ; 
S.  CO. ;  the  principal  of  those  cases  were  Corbett  v.  Foelnitz,  1  T.  B.  5 ; 
Walford  v.  Pienne,  Ds.  de,  2  Esp.  554 ;  Franks  v.  Id.,  Id.  587  ;  De  GailUm 
Y.  UAigU,  1  B.  &  P.  357.    Even  a  divorce  a  mensd  et  thoro  for  adultery 
was  held,  not  so  far  to  destroy  the  relation  of  husband  and  wife,  as  to 
render  her  liable  as  a  feme  sole.    Lewis  v.  Lee,  3  B.  &  C.  291.    But,  after 
a  divorce  a  vinculo,  the  wife  becomes  a  single  woman  by  operation  of  law, 
and  it  is  the  same  as  if  she  had  always  remained  single.    Anstey  t. 
Manners,  Gk>w,  11.    A  decree  for  dissolution  of  marriage  was  formerly 
tmder  20  &  21  Vict.  c.  85,  s.  31,  made  absolute  in  the  first  instance ;  now, 
however,  by  23  &  24  Vict.  c.  14,  s.  7,  it  is  granted  as  a  decree  nisi,  and  is 
afterwards,  if  no  cause  be  shown,  made  absolute.    In  the  interval  between 
the  decrees  nisi  and  absolute,  the  wife  has  the  status  of  a  married  woman. 
Norman  v.  Villare,  2  Ex.  D.  359,  C.  A.    By  20  &  21  Vict.  c.  85,  s.  26, 
after  sentence  of  judicial  separation  the  wife  is,  while  separated,  to  be  oon- 
aidered  as  a  feme  sole  for  the  purpose  of  contract  and  wrongs,  and  of 
suing  and  being  sued  in  a  civil  proceeding.    And  a  wife  who  has  been 
deserted  by  her  husband,  and  obtained  a  protection  order  under  sect.  21, 
is,  during  such  desertion,  in  a  like  position.    Bamsden  v.  Brearhy,  L.  B., 
10  Q.  B.  147 ;  FwaH  v.  Chubb,  L.  B.,  20  E<^.  454.    So,  where  an  order 
has  been  given  to  a  wife  under  the  Matrimonial  Causes  Act,  1878  (41  &  42 
Yict.  c.  19),  s.  4,  and  cohabitation  has  not  been  resumed.    See  Haddon  v. 
Haddon,  18  Q.  B.  D.  778.    So,  where  the  husband  has  abjured  the  realm ; 
Lean  v.  Bcutz,  2  W.  Bl.  1199;  Lewis  y.  Lee,  3  B.  &  C.  297 ;  or,  has  been 
transported  beyond  seas  as  a  oonvict ;  Carrol  y.  Blencow,  4  Esp.  27 ;  see 
also  Ex  pte.  Franks,  7  Bing.  762 ;  the  wife  is  to  be  considered  as  a  feme 
sole.    But,  a  wife  cannot  sue  alone,  because  her  husband  is  an  alien 
enemy  resident  abroad;  De  WaMY.  Braune,  1  H.  &  N.  178;  25  L.  J., 
Ex.  343 ;  nor,  it  seems,  because  he  has  never  been  in  England ;  see  Barden 
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T.  Keverhergt  2  M.  &  W.  61,  65,  correcting  the  dictum  of  Ld.  EUenborougk 
in  Kay  y.  Ftenney  Ds,  <ie,  anie,  p.  1232. 

Except  where  the  marriage  is  a  nullity,  it  seems  proper  specially  to 
reply  those  matters  above  mentioned,  which  are  an  answer  to  tne  defence 
of  coverture,  and  such  is  the  practice.  Chit.  Freced.,  2nd  ed.,  302,  (A). 
In  Oaner  v.  Laneshorough,  Ly,,  Peake,  17,  where  the  defendant  pleaded 
coverture,  Ld.  Kenyon,  C.  J.,  held  that  the  plaintiff  might  prove  on  a 
traverse  of  the  plea,  that  the  supposed  husband  had  a  former  wife  living. 
But,  the  question  of  nullity  on  the  ground  of  impotence  can  only  be  raised 
by  the  other  party ;  Cavell  v.  Prince^  L.  R.,  1  Ex.  247;  and  during  the 
lifetime  of  both  parties.    ^.  v.  ^.,  L.  B.,  IP.  &  M.  559. 

As  to  proof  of  marriage,  see  Proof  and  effect  of  registers^  ante,  pp.  124 
€t  seq,,  215,  asid  Action  for  recovery  of  land  by  heir,  ante,  pp.  1029  et  atq. 

Where  tiie  defendant's  husband  had  gone  abroad  12  years  before,  and 
not  returned,  it  was  held  that  she  must  show  that  her  husband  was  living 
at  the  time  of  the  debt  contracted,  or  within  seven  years.  Hopewell  v.  De 
Pinna  f  2  Camp.  113.  The  defendant  is  not  estopped  by  her  previous 
admissions  and  acts  as  a  feme  sole.    Daveriport  v.  Nelson,  4  Camp.  26. 

The  separate  estate  of  a  married  woman  was  in  equity  bound  by,  and 
liable  to  satisfy  a  contract  entered  into  by  her,  with  reference  to  such 
estate ;  and  where  she  had  no  other  means  of  satisfying  the  contract,  it 
was  assumed  to  have  been  entered  into  with  reference  to  such  estate. 
Johnson  v.  Gallagher,  3  D.  F.  &  J.  494;  30  L.  J.,  Ch.  298;  Picard  v. 
Hine,  L.  B. ,  5  Ch.  274.  Only  such  estate  as  she  had  at  the  date  of  the  con- 
tract was  however  bound  thereby.     Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  C.  A. 

The  husband  must  in  ^neral  have  been  made  a  co-defendant  to  any 
action  brought  against  his  wife,  in  respect  of  her  separate  estate ;  Holmes 
V.  Penney,  3  K.  &  J.  90 ;  Hancocks  v.  tablache,  3  0.  P.  D.  197 ;  and  the 
wife  was  obliged  to  sue  in  respect  thereof  by  her  next  friend,  making  her 
Lusband  a  party.  Wake  v.  Parker,  2  Keen,  59;  England  v.  Downs,  1 
Beav.  96 ;  Boberts  v.  Evans,  7  Ch.  D.  830. 

Now,  however,  by  the  Married  Women's  Property  Act,  1882,  s.  1,  post, 
p.  1236,  contracts  made  by  a  married  woman  are  presumed  to  be  in  respect 
of,  and  to  bind,  her  separate  estate,  present  and  ruture,  until  the  contrary 
is  shown,  and  she  may  sue,  and  be  sued,  as  though  she  were  a  feme  sole, 
without  her  husband  bein^  joined.  See  also  sect.  12,  post,  p.  1236.  For 
oases  decided  on  these  sections,  vide  post,  pp.  1237,  1238. 

Property  settled  to  the  separate  use  of  a  married  woman  for  life,  with 
power  to  dispose  of  it  by  deed  or  will,  is  bound  by  her  contracts.  London 
iJhartered  Bank  of  Australia  v.  Lempriere,  L.  R.,  4  P.  C.  572;  Afaydy. 
Field,  3  Ch.  D.  587.  See  Johnson  v.  Gallagher,  3  D.  F.  &  J.  516 ;  30 
L.  J.,  Ch.  309,  per  Turner,  L.  J.,  vide  Roper  v.  Doncaster,  39  Ch.  D.  482. 
But  the  creditor  has  not,  until  judgment,  any  charge  on  the  property, 
and  cannot  therefore  until  then  prevent  the  woman  Som  dealing  with  it. 
Robinson  v.  Pickering,  16  Ch.  D.  660,  C.  A.  Income  settled  on  a  married 
woman,  which  she  is  restrained  from  anticipating,  is  not  bound  by  her 
contracts,  even  though  she  fraudulently  represent  that  she  has  power  to 
charge  the  same.  Thomas  v.  Price,  46  L.  J.,  Ch.  761 ;  Stanley  v.  Stanley, 
7  Ch.  D.  689;  SUmeham  v.  Davies,  W.  N.  1878,  p.  129,  C.  A.  The 
power  to  impose  such  restraint  is  reserved  by  sect.  19,  poet,  p.  1236.  The 
restraint  applies  even  to  income  due  after  the  date  of  the  judgment. 
Draycott  y,s  Harrison,  17  Q.  B.  D.  147.  It  has  been  held  to  cease  on 
the  death  of  the  husband.  Pike  v.  Fitzgibhon,  14  Ch.  D.  837,  842,  per 
MaUns,  V.-C,  reversed  on  another  ground,  17  Ch.  D.  454,  C.  A.  Where 
the  wife's  separate  estate  is  not  bound  by  her  contract,  she  is  not  bound 
thereby  after  her  husband's  death.    Roberts  v.  Watkins,  46  L.  J.,  Q.  B.  552, 
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As  to  the  fonn  of  judgment  affamst  a  married  woman,  see  Scott  t.  MorUv^ 
20  Q.  B.  D.  132,  0.  A.  As  to  liability  for  costs,  see  Ellis  y.  Johnaon,  31  CL 
D.  532, 0.  A.    See  farther,  Cox  y.  Bennett  and  Hyde  y.  Hyde,  poet,  p.  1238. 

Separate  estate  of  a  married  woman  is,  after  her  death,  liable  to  repay 
ihe^aintiff ,  the  expense  of  her  burial,  which  he  had  incurred.  Hodgson 
y.  Williamson,  15  Cn.  D.  87.  Where  the  property  of  the  wife  was  ycMsted 
in  trustees  it  was  not  necessary,  before  judgment,  to  make  them  partiea. 
Davies  y.  Jenkins,  6  Ch.  D.  728.  As  to  the  form  of  judgment  prior  to  the 
aboye-mentioned  Act,  see  S.  C,  Picard  y.  Hine,  supra;  Cdlett  y.  ZHcken- 
son,  11  Ch.  D.  687.  The  claim  against  the  separate  estate  of  a  married 
woman  for  her  debts  is  barred  by  analogy  to  tne  Statutes  of  TiimitatioiL. 
HalleU  y.  Hastings,  35  Ch.  D.  94,  C.  A. 

As  to  the  right  of  a  married  woman  to  an  injunction  to  restrain  ber 
husband  from  trespassing  in  the  house  inhabited  by  her,  it  being  her 
separate  property,  see  Symonds  y.  Hallett,  24  Ch.  D.  ^46,  C.  A.  See  also 
B.  y.  Jackson,  7  Times  L.  B.  382,  March  19th,  1891 ,  C.  A.  He  canned 
at  any  rate,  authorize  a  third  person  to  enter  the  house  for  a  purpose  un.- 
connected  with  his  desire  to  hye  with  his  wife.  Weldon  y.  De  Bathe^  14 
a  B.  D.  339. 

Where  circumstances  exist  between  a  husband  A.  and  his  wife  B.  which 
would  entitle  B.  to  proceed  against  A.  for  a  matrimonial  offence,  A.  and 
B.  can,  without  the  intervention  of  a  trustee,  yaHdly  agree  together  to 
liye  apart,  and  that  A.  shall  pay  B.  a  weekly  allowance,  in  consideratioxi  of 
B.  not  taking  such  proceedings  against  A. ,  or  of  withdrawing  them  if  cam- 
menced.    McGregor  y.  McGregor,  20  Q.  B.  D.  529 ;  21  Q.  B.  D.  424,  C.  A. 

The  Married  Women's  Property  Act,  1882,  largely  extends  the  cases  in 
which  the  property  of  married  women  is  held  by  them  to  their  separate 
use,  its  mam  proyisions  are  stated  below. 

Married  Women's  Property  Act,  1882,  45  <fe  46  Vict.  c.  75.]  This  Act, 
which  by  sect.  25  commenced  on  Jan.  1st,  1883,  repealed  the  preyious 
Acts  of  1870  and  1874  (33  &  34  Vict.  c.  93 ;  37  &  38  Vict.  c.  50). 

The  following  sections  relate  to  the  power  of  a  married  woman  to  acquire 
property  to  her  separate  use  and  to  dispose  of  the  same. 

Sect.  1.  "  (1.)  A  married  woman  shall,  in  accordance  with  the  pro- 
yisions of  this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  will 
or  otherwise,  of  any  real  or  personal  property  as  her  separate  pn^erty,  in 
the  same  manner  as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee." 

Sect.  2.  *' Every  woman  who  marries  after  the  commencement  of  this 
Act "  (Jan.  1st,  1883),  **  shall  be  entitled  to  have  and  to  hold  as  her  sepa- 
rate property,  and  to  dispose  of  in  manner  aforesaid,  all  real  and  personal 
property  wmch  shall  belong  to  her  at  tiie  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  upon  her  after  marriage,  including  any  wages, 
earnings,  money,  and  property  gained  or  acquired  by  her  in  any  employ- 
ment, trade,  or  occupation,  in  wich  she  is  engaged,  or  which  she  carnes 
on  separately  from  her  husband,  or  by  the  exercise  of  any  literary,  artistic, 
or  scientific  skill." 

Sect.  4.  "The  execution  of  a  general  power  by  will,  by  a  married 
woman,  shall  have  the  effect  of  making  the  property  appointed  liable  for 
her  debts  and  other  liabilities,  in  the  same  manner  as  her  separate  estate 
is  made  liable  under  this  Act." 

Sect.  5.  ''Every  woman  married  before  the  commencement  of  this  Act'* 
j[Jan.  1st,  1883),  *'  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of 
in  manner  aforesaid,  as  her  separate  property,  all  real  and  personal  pro- 
perty, her  title  to  which,  whether  vested  or  contingent,  and  whether  in 
possession,  reversion,  or  remainder,  shall  accrue  after  the  commencement 
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of  this  Act,  induding  any  wa^s,  earnings,  money,  and  property  so  gained 
or  acquired  by  her  as  aforesaid." 

Sect.  6.  ''All  deposits  in  any  post  office  or  other  saying  bank,  or  in 
any  other  bank,  cdl  annuities  granted  by  the  Commissioners  for  the 
Beduction  of  the  National  Debt  or  by  any  other  person,  and  aU  sums 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds 
transferable  in  the  books  of  the  Govemor  and  Company  of  the  Bank  of 
England,  or  of  any  other  bank,  which  at  the  commencement  of  this  Act 
are  standing  in  the  sole  name  of  a  married  woman,  and  aU  shares,  stock, 
debentures,  debenture  stock  or  other  interests  of  or  in  any  corporation, 
company,  or  public  body,  municipal,  commercial,  or  otherwise,  or  of  or 
in  any  mdusMal,  proyident,  friendly,  benefit,  building,  or  loan  society, 
which  at  the  commencement  of  this  Act"  (Jan.  1st,  1883)  '*  are  standing 
in  her  name,  shall  be  deemed,  unless  and  tmtil  the  contrary  be  shown,  to 
be  the  separate  property  of  such  married  woman ;  and  the  fact  that  any 
such  deposit,"  &c.,  ''is  standing  in  the  sole  name  of  a  married  woman, 
shall  be  sufficient  primd  facie  eyidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorize  and  empower  her  to  receiye 
or  transfer  the  same,  and  to  receiye  the  diyidends,  mterest,  and  profits 
thereof,  without  the  concurrence  of  her  husband,  and  to  indemnify  the 
Postmaster  General,"  &c.,  "in  respect  thereof." 

Sect.  7.  "  AU  sums  forming  part  of  the  public  stocks  or  funds,"  &c., 
'*  as  are  mentioned  in  the  last  preceding  section,  and  aU  shares,"  &c.,  "as 
aforesaid,  which  after  the  conmiencement  of  this  Act"  (Jan.  1st,  1883) 
''shaU  be  aUotted  to  or  placed,  registered,  or  transferred  in  or  into  or 
made  to  stand  in  the  sole  name  of  any  married  woman  shaU  be  deemed, 
unless  and  until  the  contrary  be  shown,  to  be  her  separate  property,  in 
respect  of  which  so  far  as  any  liabiUty  may  be  incident  tnereto,  ner  separate 
estate  shaU  alone  be  liable,  whether  the  same  shaU  be  so  expressed  in 
the  document  whereby  her  title  to  the  same  is  created  or  certified,  or  in 
the  books  or  register  wherein  her  title  is  entered  or  recorded,  or  not. 

"Proyided  iSways,  that  nothing  in  this  Act  wiU  require  or  authorize 
any  ooiporation  or  j-oint  stock  company  to  admit  any^^ed  woman  to 
be  a  holder  of  any  shares  or  stock  therein  to  which  any  Uability  may  be 
incident,  contrary  to  the  proyisions  of  any  Act  of  Parliament,  charter, 
bye-law,  articles  of  association,  or  deed  of  settlement  regulating  such 
corporation  or  company." 

Sect.  8.  "AU  tne  proyisions  herein-before  contained  as  to  deposits, 
annuities,  public  stocks  or  funds,  shares,"  &c.,  "as  aforesaid  respectiyely, 
which  at  the  commencement  of  this  Act  shaU  be  standing  in  the  sole 
name  of  a  married  woman,  or  which,  after  that  time,  shaU  be  aUotted  to, 
or  placed,  registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  sole 
name  of  a  married  woman,  shall  respectiyely  extend  and  apply,  so  far  as 
relates  to  the  estate,  right,  titie,  or  interest  of  the  married  woman,  to  any 
of  the  particulars  aforesaid  which,  at  the  commencement  of  this  Act,  or  at 
any  time  afterwards,  shaU  be  standing  in,  or  shaU  be  aUotted  to,  placed, 
registered,  or  transferred  to  or  into,  or  made  to  stand  in,  the  name  of 
any  married  woman  jointly  with  any  persons  or  person  other  than  her 
husband." 

Sect.  9.  "It  shaU  not  be  necessary  for  the  husband  of  any  married 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of  any  such 
annuity  or  deposit,  pubUc  stocks  or  funds,  or  any  shares,"  &c.,  "aa  afore- 
said, which  is  now  or  shaU  at  any  time  hereafter  be  standing  in  the  sole 
name  of  any  married  woman,  or  in  the  joint  names  of  such  married 
woman  and  any  other  person  or  persons  not  being  her  husband." 

Sect.  11.  "A  married  woman  may  by  yirtue  of  the  power  of  making 
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contracts  herein-before  contained,"  vide  sect.  1  (2),  infra,  **  effect  a 
policy  upon  her  own  life  or  the  life  of  her  husband  for  her  separate  oae; 
and  the  same  and  all  benefit  thereof  shall  enure  acoordingl^r/' 

See  the  further  provisions  of  this  section,  and  the  decisions  relating 
thereto,  ante^  p.  436. 

Sect.  18.  **A  married  woman  who  is  an  executrix  or  administratrix 
alone,  or  jointly  with  any  other  person  or  persons  of  the  estate  of  any 
deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  ma^  sue  or  be  sued,  and  may  transfer  or  join  in  trans- 
ferring any  such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming 
part  of  the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds  trans- 
ferable as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or 
other  benefit,  right,  claim,  or  other  interest  of  or  in  any  such  corporation, 
company,  public  body,  or  society  in  that  character,  without  her  husband, 
as  if  she  were  a  feme  sole.*' 

Sect.  19.  **  Nothing  in  this  Act  contained  shall  interfere  with  or  affect 
any  settlement  or  agreement  for  a  settlement  made  or  to  be  made,  whether 
before  or  after  marriage,  respecting  the  property  of  any  married  woman, 
or  shall  interfere  with  or  render  inoperative  any  restriction  against  anti- 
cipation at  present  attached,  or  to  be  hereafter  attached,  to  the  enjoyment 
of  any  property  or  income  by  a  woman  under  any  settlement,  agreement 
for  a  settlement,  will,  or  other  instrument;  but  no  restriction  against 
anticipation  contained  in  any  settlement  or  agxeement  for  a  settlement  ol 
a  woman's  own  property,  to  oe  made  or  entered  into  by  herself,  shall  have 
any  validity  against  debts  contracted  by  her  before  marriage,  and  no 
settlement  or  agreement  for  a  settlement  shall  have  any  greater  force  or 
validity  against  creditors  of  such  woman  than  a  like  settlement  or  agree- 
ment for  a  settlement  made  or  entered  into  by  a  man,  would  have  against 
his  creditors." 

Sect.  24,  posty  p.  1237.  ''The  word  property  in  this  Act  includes  a  thing 
in  action." 

The  following  sections  relate  to  the  power  of  a  married  woman  to  con- 
tract and  sue,  and  her  liability  to  be  sued : — 

Sect.  1.  "  (2.)  A  married  woman  shall  be  capable  of  entering  into  and 
rendering  herself  liable  in  respect  of,  and  to  tiie  extent  of  her  separate 
property  on  any  contract "  {vide  sect.  24,  post,  p.  1237),  *'  and  of  suing  and 
Doing  sued,  either  in  contract  or  in  tort,  or  otherwise,  in  all  respects  as  if 
she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or  other  legal 
proceeding  brought  by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate  property,  and 
not  otherwise." 

*'  (3.)  Every  contract  entered  into  by  a  married  woman  shall  be  deemed 
to  be  a  contract  entered  into  by  her  with  respect  to,  and  to  bind  her 
separate  property,  imless  the  contrary  be  shown." 

**  (4.)  Every  contract  entered  into  by  a  married  woman  with  respect  to, 
and  to  bind  her  separate  property,  shall  bind  not  only  the  separate  pro- 
perty which  she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract, 
out  also  all  separate  property  which  she  may  thereafter  acquire." 

Sect,  12.  "Every  woman,  whether  married  before  or  after  this  Act, 
shall  have  in  her  own  name  against  all  persons  whomsoever,  including 
her  husband,  the  same  civil  remedies,"  •  •  •  «<  for  the  protection  ana 
security  of  her  own  separate  property,  as  if  such  property  belonged  to  her 
as  a  feme  sole,  but,  except  as  aforesaid,  no  husmuid  or  wife  shall  be  en- 
titled to  sue  the  other  for  a  tort." 
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Sect.  13.  *' A  woman  after  her  marriage  shall  continue  to  be  liable  in 
respect  and  to  the  extent  of  her  separate  property,  for  all  debts  contracted, 
and  all  contracts  entered  into  or  wrongs  committed  by  her  before  her 
marriage,  including  any  sums  for  which  she  may  be  liable  as  a  contribu- 
tory, either  before  or  after  she  has  been  placed  on  the  list  of  contributoriee, 
unaer  and  by  virtue  of  the  Acts  relating  to  joint  stock  companies ;  and 
she  may  be  sued  for  any  such  debt  and  for  any  liability  in  damages  or 
otherwise  under  any  such  contract,  or  in  respect  of  any  such  wrong ;  and 
all  sums  recoyered  against  her  in  respect  thereof,  or  for  any  costs  re- 
lating thereto,  shall  Be  payable  out  of  her  separate  property;  and,  as 
between  her  and  her  husband,  unless  there  be  any  contract  between  them  to 
the  contrary,  her  separate  property  shall  be  deemed  to  be  primarily  liable 
for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  coste 
recoyered  in  resect  thereof :  Froyided  always,  that  nothing  in  this  Act 
shall  operate  to  mcrease  or  diminish  the  liability  of  any  woman  married 
before  the  commencement  of  this  Act"  (Jan.  Ist,  1883),  ^'for  any  such 
debt,  contract,  or  wrong,  as  aforesaid,  except  as  to  any  separate  property 
to  which  she  mi^  become  entitled  by  yirtue  of  this  Act,  and  to  wnich  she 
would  not  haye  been  entitled  for  her  separate  use  under  the  Acts  hereby 
Te})ealed  or  otherwise,  if  this  Act  had  not  passed." 

Sects.  14,  15,  ante,  p.  1230,  relate  to  the  liability  of  the  husband  for  the 
ante-nuptial  debts,  &c.,  of  his  wife,  and  to  actions  against  them  jointly, 
in  respect  of  such  debts,  &c. 

Sect.  18,  ante,  p.  1236,  enables  a  married  woman  who  is  executrix, 
administratrix,  or  trustee,  to  sue  and  be  sued  without  her  husband,  as 
though  she  were  a/em«  sole. 

Sect.  19,  ante,  p.  1236,  while  giying  effect  to  settlements  containing 
restrictions  against  anticipation,  preyent  such  restrictions  from  being 
available  as  against  the  ante-nuptial  debts  of  a  married  woman. 

Sect.  23.  '*  For  the  purposes  of  this  Act  the  legal  personal  representa- 
tiye  of  any  married  woman  shall  in  respect  of  her  separate  estate  haye  the 
same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she 
would  be  if  she  were  liying." 

Sect.  24.  '*  The  word  'contract'  in  this  Act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  pro- 
visions of  this  Act  as  to  liabilities  of  married  women,  shall  extend  to  all 
liabilitieB  by  reason  of  any  breach  of  trust  or  devastavit  committed  by  any 
married  woman  being  a  trustee  or  executrix  or  administratrix  either 
before  or  after  her  marriage,  and  her  husband  shall  not  be  subject  to 
such  liabilities  unless  he  has  acted  or  intermeddled  in  the  trust  or  admi- 
nistration.   The  word  *  property '  in  this  Act  includes  a  thing  in  action." 

A  married  woman,  married  before  Jan.  Ist,  1883,  may  sue  alone  in  her 
own  name  under  this  Act,  for  torts  committed  before  that  date  against 
her,  either  in  respect  of  her  person ;  Weldon  v.  Winslow,  13  Q.  B.  D.  784, 
C.  A.;  or  of  her  separate  property;  Weldon  v.  De  Bathe,  14  Q.  B.  D.  339, 
C.  A.  If  she  sue  jointly  with  her  husband,  the  damages  awarded  her 
are  her  separate  property.    Beasley  v.  Boney,  (1891)  1  Q.  B.  509. 

Under  sect.  1,  (2),  ante,  p.  1236,  a  judgment  may  be  obtained  against  a 
married  woman's  separate  property,  present  or  future,  sub-sect.  (4) ;  but 
as  regards  future  property,  oi^  in  respect  of  a  liability  incurred  by  her, 
since  the  passing  of  the  Act.  TurnbuU  v.  Forman,  15  Q.  B.  D.  234,  C.  A. 
The  separate  property  of  a  married  woman  is  bound  by  her  contract,  only 
if  at  tne  time  of  maldng  it  she  had  some  separate  property ;  Deakin  v. 
Lakin,  30  Ch.  D.  169 ;  Falliser  v.  Qurney,  19  Q.  B.  D.  619,  M.  R.  and 
L.  JJ.;  Stogdon  v.  Lee,  (1891)  1  Q.  B.  661,  0.  A.;  with  respect  to 
which  she  might  reasonably  be  deemed  to  have  contracted;  property 
that  is  inalienable  is  not  such  property ;  Harrison  v.  Harrison,  13  ±^.  D. 
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180,  C.  A. ;  Leak  v.  Driffield,  24  Q.  B.  D.  98.  Nor  are  the  clothes  of 
herself  and  children  bought  with  her  separate  income.  S.  C.  The 
onus  of  proving  that  she  then  had  such  property  lies  on  the  plaintiff. 
S.  C.    In  the  case,  howeyer,  of  a  wife  sued  for  ante-nuptial  debts,  the 

Plaintiff  need  not  prove  that  she  has  separate  property.  Downe  v. 
Fletcher,  21  Q.  B.  D.  11.  Where  the  married  woman  has  only  separate 
property,  which  she  is  restrained  from  anticipating,  the  presumption 
arism^  under  sect.  1  (3)  that  she  contracted  with  reference  to  such  pro- 
perty 18  rebutted.  Harrison  y.  Harrison,  supra.  On  the  oonstructicm  of 
'*  before  her  marriage,"  in  sect.  13,  see  Jay  y.  Ikhinson,  infra.  By  sect.  19, 
ante,  p.  1236,  the  power  of  restraint  from  anticipation  is  reserved  {vide 
ante,  p.  1233),  except  as  against  ante-nuptial  debts ;  and  hence  it  follows 
that  so  much  only,  of  the  income  which  a  married  woman  is  restrained 
from  anticipating,  as  was  due  to  her  when  she  incurred  a  post-nuptial 
liability,  is  ayaiL&ble  for  the  satisfaction  thereof.  DrayeoU  v.  Harrison^ 
17  Q.  B.  D.  147.  See  also  Bursill  v.  Tanner,  13  Q.  B.  D.  681 ;  BecheU  v. 
Tasker,  19  Q.  B.  D.  7.  The  clause  in  sect.  19,  aiUe,  p.  1236,  limiting  the 
effect  of  reslriction  against  anticipation,  applies  only  to  settlements  made 
after  the  passing  of  the  Act,  Aug.  18th,  1882.  S.  C.  Arrears  of  in- 
come of  such  estate  which  have  become  due  since  writ,  and  before 
an  order  on  her  to  pay  costs,  are  liable  to  pay  such  costs ;  Cox  v. 
Bennett,  (1891)  1  Ch.  617,  0.  A. ;  but  subsequent  income  is  not  so 
liable.  Hyde  v.  Hyde,  13  P.  D.  166,  0.  A.  Sect.  19  does  not  prevent 
the  wife's  life  estate  in  her  property,  settled  without  restriction  on  antici- 
pation, from  passing  to  her  trustee  in  bankruptcy,  for  his  right  does  not 
mterfere  with,  or  affect  the  settlement.  Ex  pte,  Boyd,  21  Q.  B.  D.  261. 
The  judgment  against  a  married  woman  under  this  Act  can  be  executed 
against  ner  separate  estate  only.  Draycott  v.  Harrison,  supra ;  Scott  v. 
Morley,  20  Q.  B.  D.  120,  0.  A.,  explained  in  Holthy  v.  Hodgsoti,  24  Q.  B.  D. 
103,  C.  A.  A  judgment  was  ootained  against  a  married  woman,  her 
marriage  was  dissolved,  and  she  married  again,  the  judgment  was  held  to 
be  a  '*  debt  contracted  before  her  marriage^*  within  sect.  13,  anie,  p.  1237, 
so  that  she  still  continued  liable,  and  was  also  held  to  be  a  debt  contracted 
''before  marriage,"  within  sect.  19,  so  that  a  restriction  against  anticipa- 
tion contained  in  a  settiement  on  her  second  marriage  of  property  belong- 
ing to  her,  did  not  prevent  the  satisfaction  of  the  judgment  out  of  the 
property.  Jay  y.  Bohinson,  25  Q.  B.  D.  467,  C.  A.  In  respect  of  torts 
committed  against  a  married  woman  during  coverture,  the  Statute  of 
limitations,  21  Jac.  1,  c.  16,  by  reason  of  the  proviso  in  sect.  7,  ank, 
p.  650,  ran  only  from  t^e  commencement  of  the  Married  Women's  Pro- 
perty Act,  1882,  Jan.  Ist,  1883.  Weldon  v.  Neal,  51  L.  T.,  N.  S.  289, 
T.  S.  1884,  Q.  B.  D.;  Lowe  v.  Fox,  15  Q.  B.  D.  667,  C.  A. 
In  the  case  of  a  woman  married  before  Jan.  Ist,  1883,  sect.  1,  ante, 

p.  1234,  1236,  applies  only  to  property  she  may  acquire  after  that  date. 

n  re  Harris's  Settled  Estates,  28  Ch.  D.  171.  Sect.  5,  ante,  p.  1234,  does 
not  apply  to  property  to  which  she  act^uired  a  title  before  that  date, 
although  it  fell  mto  possession,  after  it.  Beid  v.  Beid,  31  Ch.  D.  402, 
C.  A.  Sect.  1  is  restricted  by  sects.  2  and  5,  and  a  woman  married  before 
Ist  Jan.  1883,  can  only  dispose  of  property  so  far  as  it  falls  within  sect  5. 
Mansfield  v.  Mansfield,  43  Ch.  D.  12.  So  a  woman  married  on  or  after 
Jan.  Ist,  1883,  only  so  far  as  it  falls  within  sect.  2.    S.  C. 

A  husband  cannot,  imder  this  Act  or  otherwise,  sue  his  wife  for  monef 
lent  by  him  to  her,  or  paid  by  him  for  her,  before  the  marriage ;  BuUer  v. 
Butler,  14  Q.  B.  D.  831 ;  but  he  can  sue  her  for  money  lent  by  him  to  her, 
during  the  marriage,  and  for  money  then  paid  by  him,  at  her  request, 
made  oef ore  or  after  the  marriage.  S.  C,  affirm.  16  Q.  B.  D.  374,  C.  A 
Where  a  wife,  who  is  liable  on  a  contract  in  respect  of  her  separate 
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estate,  dies  intestate,  her  husband  is  liable  thereon  under  sect.  23,  to  the 
extent  of  her  separate  property  of  which  he  became  possessed  on  her 
death  jure  maritif  although  he  has  not  taken  out  administration  to  her. 
Surman  y.  Wharton,  (1891)  1  Q.  B.  491.  The  Act  does  not  alter  the  de- 
volution of  the  uncusposed  of  separate  personal  estate  of  a  married 
woman ;  on  her  death  its  separate  quality  ceases,  and  her  executor  holds 
it  in  trust  for  her  husband.     Stanton  v.  Lamhert,  39  Ch.  D.  626. 

By  the  Bky.  Act,  1883,  s.  152,  nothing  in  that  Act  is  to  affect  the  pro- 
visions of  the  above  Act,  vide  ante,  pp.  1083,  1098. 


ACTIONS  AGAINST  POUOE  AUTHOEITIES  FOE  DAMAGE 

DONE  BY  EIOTEES. 

Dama&e  to  property  done  by  rioters,  was  formerly  recovered  by  action 
against  me  hundred  in  which  the  property  was  situated,  under  the  Biot 
Act  (1  Geo.  1,  st.  2,  c.  5).  This  and  other  statutes  relating  to  remedies 
a^inst  the  hundred  were  repealed  by  7  &  8  Geo.  4,  c.  27,  and  their  pro- 
visions were  partially  restored,  with  considerable  amendments,  by  7  &  8 
Geo.  4,  c.  31.  This  Act  has  in  its  time  been  repealed  by  the  Biot 
(Damages)  Act,  1886  (49  &  50  Vict.  c.  38),  which  provides  for  compensa- 
tion for  damage  done  oy  rioters,  out  of  the  police  rate  of  the  district  where 
the  property  was  situate.  Its  provisions,  so  far  as  are  applicable  to  the 
purposes  of  the  present  work,  are  as  follows : — 

By  sect.  2,  '*  (1.)  Where  a  house,  shop,  or  building  in  any  police  dis- 
trict has  been  mjured  or  destroyed,  or  the  property  therein  has  been 
injured,  stolen,  or  destroyed,  by  an^r  persons  riotously  and  tumultuously 
assembled  together,  such  compensation  as  hereinafter  mentioned  shall  be 
paid  out  of  the  police  rate  of  such  district  to  any  person  who  has  sustained 
loss  by  such  injury,  stealing,  or  destruction ;  but  in  fixing  the  amount  of 
such  compensation  regard  shall  be  had  to  the  conduct  of  xke  said  person, 
whether  as  respects  the  precautions  taken  bv  him  or  as  respects  his  being 
a  party  or  accessory  to  such  riotous  or  tumultuous  assembly,  or  as  regards 
any  provocation  offered  to  the  persons  assembled  or  otherwise. 

'*(2.)  Where  anyjperson  having  sustained  such  loss  as  aforesaid  has 
received,  by  way  of  msurance  or  otherwise,  any  sum  to  recoup  him,  in 
whole  or  in  part,  for  such  loss,  the  compensation  otherwise  payable  to 
him  under  this  Act  shall,  if  exceeding  such  simx,  be  reduced  by  the 
amount  thereof,  and  in  any  other  case  shall  not  be  paid  to  him,  and  the 
payer  of  such  sum  shall  he  entitled  to  compensation  under  this  Act  in 
reject  of  the  sum  so  paid  in  like  manner  as  if  he  had  sustained  the  said 
loss,  and  any  policy  of  insurance  given  by  such  payer  shall  continue  in 
force  as  if  he  had  made  no  such  payment,  and  where  such  person  was  re- 
couped as  aforesaid  otherwise  than  by  payment  of  a  sum,  this  enactment 
shall  apply  as  if  the  value  of  such  recoupment  were  a  sum  paid. 

By  sect.  3,  **  (1.)  Claims  for  compensation  under  this  Act  shall  be  made 
to  the  police  authority  of  the  district  in  which  the  injury,  stealing,  or 
destruction  took  place,  and  such  police  authority  shall  inquire  into  the 
truth  thereof,  and  shall,  if  satisfied,  fix  such  compensation  as  appears  to 
them  just. 

"(2.)  A  Secretary  of  State  may  from  time  to  time  make,  and  when 
made,  revoke  and  vary  regulations  respecting  the  time,  manner,  and  con- 
ditions within,  in,  and  under  which  claims  for  compensation  under  this 
Act  are  to  be  made,  and  all  claims  not  made  in  accordance  with  such 
regulations  may  be  excluded.  Such  regulations  may  also  provide  for  the 
pc^culars  to  be  stated  in  any  claim,  and  for  the  verification  of  any  claim. 
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and  of  any  facts  incidental  thereto,  by  statutory  dedarations,  productioD 
of  books,  vouchers,  and  documents,  entry  of  premises,  and  otherwise,  and 
may  also  provide  for  any  matter  which  under  this  Act  can  be  prescribed, 
and  for  the  police  authority  obtaining  information  and  assistance  for  de- 
termining^the  said  claims. 

**  (3.)  The  said  regulations  shall  be  published  in  the  London  Gazette, 
and  every  ^lice  aumority  shall  cause  the  same  to  be  published  in  their 
police  distnct,  and  copies  thereof  to  be  at  all  times  sold  to  any  applicant 
at  a  price  not  exceeding  6c2.  for  each  copy. 

Rules  have  been  made  under  the  power  given  by  this  section,  and  are 
dated  July  28th,  1S86,  and  were  gazetted  on  August  3rd,  1886.  A  sum- 
mary of  them  will  be  found  post,  p.  1241. 

By  sect.  4,  '*(!.)  Where  a  claim  to  compensation  has  been  made  in 
accordance  with  the  regulations,  and  the  claimant  is  ag^eved  by  the 
refusal  or  failure  of  the  police  authority  to  fix  compensation  upon  such 
claim,  or  by  the  amount  of  compensation  fixed,  he  may  bring  an  action 
against  the  police  authority  to  recover  compensation  in  respect  of  all  or 
any  of  the  matters  mentioned  in  such  claim  and  to  an  amount  not  exceed- 
ing that  mentioned  therein,  but  if  in  such  action  he  fails  to  recover  any 
compensation  or  an  amount  exceeding  that  fixed  by  the  police  authority^ 
he  shall  pay  the  costs  of  the  police  authority  as  between  solicitor  and  dient. 

'*  (2.)  If  the  amount  of  compensation  for  which  such  action  is  brought 
does  not  exceed  1002.,  the  action  shall  be  brought  in  the  county  court  for 
any  district  in  which  any  part  of  the  police  district  is  situate.'* 

Sect.  5  provides  for  payment  of  the  compensation  recovered  out  of  the 
police  rate. 

By  sect.  6,  ''This  Act  shall  apply — (a)  in  the  case  of  the  plundering, 
damage,  or  destruction  of  any  ship  or  boat  stranded  or  in  distress  on  or 
near  Sie  shore  of  any  sea  or  tidal  water,  or  of  any  part  of  the  cargo  or 
apparel  of  such  ship  or  boat,  by  persons  riotously  and  tumultuously 
assembled  together,  whether  on  shore  or  afloat ;  and  (5)  in  the  case  of  the 
injury  or  destruction,  by  persons  riotously  and  tumultuously  assembled 
together,  of  any  machinery,  whether  fixed  or  movable,  prepared  for  or 
employed  in  any  manufacture,  or  agriculture,  or  any  branch  thereof,  or 
of  any  erection  or  fixture  about  or  belonging  to  such  machinery,  or  of  any 
steam  engine  or  other  engine  for  sinking,  (&ainin^,  or  working  any  mine 
or  quarry,  or  of  any  staim  or  erection  used  in  conducting  the  business  of 
any  mine  or  quarry,  or  of  any  bridge,  waggon- way,  or  trunk  for  convey- 
ing minerals  or  other  product  from  any  mine  or  quarry ;  in  like  manner 
as  if  such  plundering,  damage,  injury,  or  destruction  were  an  injury, 
stealing,  or  destruction  in  respect  of  which  compensation  is  payable  under 
the  foregoing  provisions  of  this  Act,  and  as  if,  m  the  case  of  such  ship, 
boat,  or  cargo  not  being  in  any  police  district,  such  plundering,  damage, 
or  destruction  took  place  in  the  nearest  police  district. 

By  sect.  7.  **  For  the  purposes  of  this  Act— (a)  where  a  church  or  chapel 
has  been  injured  or  destroyed,  or  any  property  tnerein  has  been  injured, 
stolen,  or  destroyed,  the  diurchwardens  or  caapelwardens,  if  any,  or,  if 
there  are  none,  the  persons  having  the  management  of  such  church  or 
chapel,  or  the  persons  in  whom  the  le^  estate  in  the  same  is  vested ;  and 
ih)  where  a  scnool,  hospital,  public  mstitution,  or  public  building,  has 
been  injured  or  destroyed,  or  any  property  therein  has  been  injured, 
stolen,  or  destroyed,  the  persons  havmg  the  control  of  such  school^ 
hospital,  institution,  or  building,  or  the  persons  in  whom  the  legal  estate 
in  tne  same  is  vested ;  shaU  be  deemed  to  be  the  persons  who  have  sus- 
tained loss  from  such  injury,  stealing,  or  destruction,  and  claims  may  be 
made  by  any  one  or  more  oi  such  persons  in  relation  both  to  the  building 
and  to  die  property  therein,  and  payment  to  any  such  claimant  shall  dia- 
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char^  the  liability  of  the  police  authority  to  pay  oompenBation,  but  shall 
be  without  prejudice  to  the  right  of  any  person  to  recover  the  compensa- 
tion from  such  payee." 

By  sect.  9,  '*  In  this  Act,  unless  the  context  otherwise  requires,  the  ex- 
pression *  person '  includes  a  body  of  persons,  corporate  or  unincorporate : 
the  expression  *  house,  shop,  or  builoing '  includes  any  premises  appur- 
tenant to  the  same." 

Police  district,  police  authority,  and  police  rate,  are  defined  in 
Schedule  I.,  see  sect.  9. 

The  Local  Government  Act,  1888  (51  &  62  Vict.  c.  41),  s.  3,  transferred 
to  the  council  of  each  county  all  business  done  by  the  quarter  sessions 
in  respect  of  (ziv.)  '*  any  matters  arising  under  the  Biot  (Damages)  Act, 
1886.'^ 

The  Regulations  of  July  28th,  1886,  made  by  the  Secretary  of  State 
under  sect.  3  (2),  vide  ante,  p.  1239,  are  to  the  following  effect: — 

Clause  1  provides  that  **  all  claims  for  compensation  under  tilie  Act  shall 
be  made  in  writing,"  and  directs  to  whom  they  shall  be  delivered  in  the 
case  of  the  various  districts  in  which  the  riot  may  occur. 

Clause  2  requires  **  all  claims  shall  be  so  delivered"  ....  "within  14 
clear  days  after  the  day  when  such  injury,  stealing,  or  destruction  took 
place."  Provided  that  **  the  police  authority,  on  application  to  be  made 
before  the  ex])iration  of  the  14  days,  may,  for  special  cause  shown, 
enlarge  the  period  of  14  days  to  21  days,  and  in  the  event  of  such  applica- 
tion being  refused,  the  applicant  may,  within  7  days  after  such  refusal, 
appeal  to  the  Secretary  of  State,  and  his  decision  shall  be  conclusive  as  to 
whether  the  claim  shall  be  received." 

By  clause  3,  '*  All  claims  shall  be  on  forms  prepared  for  the  purpose 
and  obtainable  from  any  of  the  publishing  firms  whose  names  are  printed 
on  the  back  of  these  Regulations." 

By  clause  4,  **  The  daim  shall  specify  the  name  and  address  of  the 
claimant,  the  day  and  hour  on  which  the  injury,  stealing,  or  destruction 
took  place ;  and  as  to  the  premises,  whether  they  are  a  liouse,  shop,  or 
buildmg,  and  where  they  are  situated,  and  the  nature  of  the  claimant's 
interest  therein." 

By  clause  5,  *'  The  claim  shall  state  separately  the  sums  claimed  for — 
(a)  destruction  of  premises ;  {h)  injury  to  premises  (including  injury  to 
wmdows,  fittings,  or  fixtures  thereof) ;  (c)  injury  to  other  property  in  or 
on  the  premises ;  (d)  theft  or  destniciion  of  other  property  in  or  on  the 
premises;  distinguishing,  as  regards  (c)  and  {d\  property  belonging  to 
the  claimant  from  property  belonging  to  others  in  his  care." 

By  clause  6,  where  the  claim  is  in  respect  of  injury  done  either  to 
premises  or  to  property  therein,  it  shall  state  shortly  the  nature  of  the 
injury,  and  either  the  actual  cost  of  repair  with  voudiers,  or  an  estimate 
of  the  cost,  as  the  case  may  be. 

By  clause  7,  where  the  claim  is  in  respect  of  propertj/  in  or  upon  pre- 
mises, it  must  state  whether  such  property  has  been  mjured,  stolen,  or 
destroyed,  and  be  accompanied  with  vouchers. 

By  clause  8,  "  In  all  cases  the  claim  shall  state  generally  the  evidence 
which  the  claimant  is  prepared  to  offer  in  support  of  it,  and  the  place 
where  such  documents  as  he  proposes  to  put  in  evidence  may  be  inspected ; 
and  "  to  what  compensation,  if  any,  the  claimant  is  entitled  to  receive, 
and  from  whom. 

By  clause  9,  *'  The  claimant  shall  verify  the  claim  by  himself  making 
such  a  statutory  declaration,  and  by  procuring  and  furnishing  to  the 
police  authority  such  statutory  declarations  of  other  persons  as  the  police 
authority  may  require ;  and  he  shall  produce  "  all  such  documents  imder 
his  control  as  are  needed  to  support  his  claim,  and  deliver  copies  thereof 
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or  extracts  therefrom  as  may  be  required,  and  shall  giye  access  to  tiie 
premises  and  produce  the  property  for  injury  to  which  the  daim  is  made. 

Clause  10,  contains  special  proyisions  as  to  awards  in  respect  of  pro- 
perty in  the  care  only  of  the  claimant,  and  also  in  the  case  of  the  property 
haying  been  stolen. 

By  clause  12,  '<  The  aboye  regulations  shall,  with  the  necessary  yaria- 
tions,  apply : — (a)  in  the  case  of  the  plundering,  damage,  or  destruction  of 
any  ship  or  boat  stranded. or  in  distress,  on  or  near  the  ^ore  of  any  sea  or 
tidal  water,  or  of  any  part  of  the  cargo  or  apparel  of  such  ship  or  l>oat,  by 
persons  riotously  and  tumultuously  assembled  together;  and  {b)  in  the 
oase  of  the  injury  or  destruction,  by  persons  riotously  and  tumultuously 
assembled  together,  of  any  machinery  (whether  fixed  or  moyeable)  pre- 
pared for  or  employed  in  any  manufacture  or  agriculture,  or  any  branch 
thereof,  or  of  any  erection  or  fixture  about  or  belonging  to  such  machinery, 
or  of  any  steam  engine  or  other  engine  for  sinking,  draining,  or  working 
any  mine  or  quarry,  or  of  any  staim  or  erection  used  in  conducting  the 
business  of  any  mme  or  quarry,  or  of  any  bridge,  waggon,  way,  or  truck 
for  oonye^in^  minerals  or  other  product  from  any  mine  or  quarry." 

The  plaintiff  must  be  prepared  to  proye,  1,  his  interest  in  the  property 
injured ;  2,  the  offence ;  3,  that  it  was  committed  within  the  police  dis- 
trict, against  the  authority  oyer  which  he  has  brought  his  action ;  4,  the 
compli^ce  with  regulations  of  the  Secretary  of  State  made  under  sect.  3  (2), 
ante,  p.  1239 ;  o,  the  refusal  or  failure  of  me  police  authority  to  fix  any  or 
adequate  compensation ;  6,  the  amount  of  damage. 

Some  of  the  cases  cited  hereafter  are  decisions  on  the  old  statutes,  but 
seem  to  be  applicable  to  the  present  Act. 

Interest  of  the  plaintiff,']  The  bare  trustee  of  a  satisfied  term  is  entitled 
to  sue  for  damages.  Fritchit  y.  Waldron,  6  T.  B.  14  (Riot  Act).  Parties 
jointly  interest^  in  the  property  may  join  in  the  action.  Winteretoke 
Hundred  caeey  Dyer,  370  a,  (Stat.  Winton).  Where  the  property  injured 
consists  of  a  church  or  chapel,  or  belonss  to  a  corporation,  sect.  7  points 
out  the  parties  who  are  to  sue.  It  would  seem  that  the  word  '*  chapel," 
here  has  its  proper  meaning,  and  does  not  include  a  dissenters'  meeting- 
house. Compare  7  &  8  Qeo,  4,  c.  31,  s.  2,  where  words  are  introduced  to 
make  it  include  such  a  building.  A  reyersioner  may  sue  for  the  damage 
sustained  by  him.  PeUew  y.  Wonford,  9  B.  &  C.  134.  Thou^  the  police 
authori^  may  thereby  be  subjected  to  seyeral  actions.  Id.  142  (Black 
Act).  One  of  two  lessees  may  recoyer,  according  to  his  share  or  interest 
Lowe  y.  Broxtowe,  3  B.  &  Ad.  558. 

The  offence."]  It  was  formerly  necessary  to  proye  that  the  riot  was  a 
felonious  one,  but  it  is  now  sufficient  if  the  property  is  injured,  destroyed, 
or  stolen  *  ^  by  any  persons  riotously  and  tumultuously  assembled  toother; " 
and  this  difference  renders  the  decisions  on  the  former  Act  inapphcable  to 
the  present  one. 

A  riot  is  a  disturbance  of  the  peace  by  3  persons  at  the  least,  who,  with 
an  intent  to  help  one  another  against  any  person  who  opposes  them  in 
tiie  execution  of  some  enterprise  or  other,  actually  execute  that  enterprise 
in  a  yiolent  and  turbulent  manner  to  the  alarm  of  firm  and  .courageous 
people.  Whether  such  enterprise  be  a  lawful  or  unlawful  one  does  not 
matter,  nor  does  the  reading  of  the  proclamation  under  the  Biot  Act, 
1  Geo.  1,  st.  2,  s.  5.  B.  y.  Cunninghame  Graham,  16  Cox,  420,  cor. 
Charles,  J. 

The  riotous  assembly,  to  be  witlun  sect.  2  (1),  need  not  be  in  a  public 
place.  Ov/nter  y.  Metropolitan  Police  Dietrict,  Beceiver  of  53  J.  P.  249, 
Mich.  S.,  1888,  cor.  Mathew,  J. 
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Committed  within  the  police  diitrid,']  The  offence  must  be  proved  to 
have  been  committed  within  the  police  district  named  in  the  statement  of 
claim.  This  may  be  proyed  by  showing  by  reputation  that  it  is  in  a 
parish  foiming  piurt  of  the  police  district;  videante^  p«  60 ;  or  that  a  police 
rate  for  that  district  was  made  on  the  premises. 

Compliance  with  Secretary  of  Statue  regulationsJ]  It  mnst  be  shown 
that  tne  regulations  of  the  Secretary  of  State,  a  summary  of  which  is 
given,  an^,  p.  1241,  which  are  applicable  to  l^e  plaintiff's  case,  have  been 
complied  with ;  for  such  compliance  is,  by  sect.  4,  ante,  p.  1240,  a  condi- 
tion precedent  to  commencing  the  action  against  the  police  authority. 

Refusal  or  failure  of  police  authority  to  fix  compeneatum.']  It  must  be 
shown  that  the  police  authority  fixed  no  compensation,  or  lees  than  the 
plaintiff  demanded. 

Amount  of  damage,']  Under  the  present  Act,  dama^  are  recoverable 
for  injury  to  personal  property,  irrespective  of  any  injury  to  a  house  or 
buildmg,  but  the  conduct  of  the  person  injured,  as  respects  the  pre- 
cautions taken  by  him,  and  as  respects  his  bem^  a  party  to  the  riot,  or 
provoking  the  same,  is  to  be  taken  into  account  m  assessing  the  damages. 

Costs.']  The  riot  may  have  been '  provoked  by  the  conduct  of  the 
claimant  or  his  representatives,  to  such  an  extent  as  entirely  to  disentitle 
the  claimant  to  damages.  Ounter  v.  Metropolitan  Police  Dutricty  Receiver 
of  afite,  p.  1242.  Where  a  verdict  is  found  for  the  defendant,  the  judge 
is  to  direct  costs  to  the  plaintiff  as  between  solicitor  and  client.    S.  0. 


ACTIONS  AGAINST  POSTMASTEBS  AND  LETTEE 

OAERIEBS. 

See  ante,  p.  622. 


ACTIONS  AGAINST  SHERIFFS. 

LidbilUy  of  sheriff  for  the  act  of  his  officer,]  By  the  Sheriffs  Act,  1887, 
50  &  51  Vict.  c.  55,  8.  15,  ^' A  person  unlawfully  imprisoned  by  a  sheriff 
or  any  of  his  officers  shall  have  an  action  against  such  sheriff  in  like 
manner  as  asainst  any  other  person  that  should  imprison  him  without 
warrant,"  and  at  common  law  a  sheriff  is  liable  civilly  for  the  tortious 
act,  default,  or  misconduct,  whether  it  be  wilful  or  inadvertent,  of  his 
under  sheriff  or  baUiff ,  in  the  course  of  the  execution  of  their  duties ;  as, 
where  the  bailiff  takes  improper  fees.  Woodgate  v.  KnatchbuU,  2  T.  B. 
149.  And  the  high  bailiff  of  a  county  court  is  in  the  same  position. 
Burton  v.  Le  Oros,  34  L.  J.,  Q.  B.  91.  it  has  been  held  that  the  sheriff 
is  civilly  liable  for  whatever  the  bailiff  improperly  does  under  the  colour 
of  the  writ ;  and,  therefore,  that  the  sheriff  is  liable  if  the  officer  takes  a 

?erson  into  custody  under  &fi,fa.  Smart  v.  Button,  8  Ad.  &  E.  568,  n. 
n  Gregory  v.  Cotterell,  5  E.  &  B.  571 ;  25  L.  J.,  Q.  B.  33,  Ex.  Oh.,  the 
debtor  paid  the  debt  to  an  assistant  bailiff  at  the  bailiff's  office  on  the 
execution  of  a^i.  fa,,  and  it  was  held  a  satisfaction  of  the  writ  as  against 
the  sheriff.  But,  if  the  act  complained  of  be  neither  expressly  sanctioned 
by  the  sheriff  nor  impliedly  committed  by  his  authority,  the  sheriff  is  not 
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responsible.  Cook  y.  Palmer ^  6  B.  &  C.  739 ;  Crowder  v.  Longy  8  B.  &  C. 
598.  Therefore,  as  it  is  no  part  of  the  sheriffs  duty  to  reoeiye  payment 
of  the  amount  for  which  a  judgment  debtor  is  in  his  custody  on  a  oa.  <a., 
he  will  not  be  liable  if  his  bailiff  receive  the  amount  of  such  debt  from 
the  debtor  and  misappropriate  it,  or  neglect  to  pay  it  within  a  reason- 
able  time  to  the  creditor.  Woods  v.  Finnis,  7  Ezch.  363.  If  an  execution 
creditor  induce  the  bailiff  to  depart  from  the  ordinary  course  of  his  duty 
without  the  sheriff's  knowledge,  Cook  y.  Palmer;  Crowder  y.  Long,  supra, 
or,  collude  with  the  officer;  Raphael  y.  Goodman,  8  Ad.  &  E.  565,  it 
is  not  competent  to  such  creditor  to  fix  the  sheriff  with  the  conse- 
quences. 

The  sheriff  occasionally,  at  the  request  of  the  party  suing  out  the  writ 
or  his  solicitor,  appoints  a  particular  person  to  execute  it.  Such  person 
is  called  a  special  bidliff .  The  sheriff  is  not  liable  to  the  party  appointing 
a  special  bailiff  for  the  acts  of  such  bailiff.  De  Moranda  y.  Dunkin,  4 
T.  ±t.  119.  Questions  have  arisen  as  to  what  amounts  to  such  an  appoint- 
ment. Whether  what  is  said,  or  written,  or  done,  does  so  amount,  seems 
rather  a  question  of  fact  than  of  law.  Ford  y.  Lecke,  6  Ad.  &  E.  699 ; 
Balson  y.  Meggat^  4  Dowl.  557.  The  mere  expression  of  a  wish  by  the 
solicitor  that  a  particular  officer  may  be  employed  to  execute  the  writ, 
does  not  constitute  the  latter  a  special  bailiff.  Porter  y.  Viner,  1  Chitty, 
613 ;  Alderson  y.  Davenport,  13  M.  &  W.  42.  "Where,  the  plaintiff  having 
sued  out  a  ca,  sa.  against  one  H.,  her  agent  requested  the  under  sheriff  to 
direct  the  warrant  uiereon  to  an  officer  named  by  him,  took  the  warrant, 
and  himself  delivered  it  to  the  officer,  accompanied  him  to  the  house  where 
H.  was  to  be  met  with,  and  encouraged  the  officer  to  make  the  caption  in 
an  illegal  manner,  it  was  held,  in  an  action  against  the  sheriff  for  the 
escape  of  H.  from  his  custody,  that,  under  the  circumstances,  the  officer 
was  a  special  bailiff.  Doe  y.  Trye,  5  N.  0.  573 ;  see  Corbet  y.  Brown,  6 
Dowl.  794.  But,  the  sheriff  was  liable  for  the  safe  custody  of  the  party 
when  arrested  by  such  bailiff.  Taylor  v.  Richardson,  8  T.  £.  505.  As  to 
assent  by  the  judgment  debtor  to  irregularities  of  the  officers,  see  Wright 
V.  Child,  L.  E.,  1  Ex.  358.  Where  the  sheriff  acts  judicially,  he  is  not 
liable  for  the  act  or  default  of  his  officer.  Tunno  v.  Morris,  2  0.  M.  &  £.  298. 

Proof  of  connection  between  sheriff  and  officer.']  In  order  to  establish  the 
connection  between  the  sheriff  and  his  bailiff,  and  to  affect  the  former 
with  the  acts  of  the  latter,  the  warrant  should  in  general  be  proved ; 
though  it  is  not  the  only  medium  b^  which  the  privity  of  the  sheriff  to 
the  act  of  his  bailiff  may  be  established.  Martin  v.  BeU,  1  Stark.  417. 
Proof  of  the  warrant,  issued  in  the  sheriff's  name  by  the  under-sheriff  or 
his  clerk  acting  for  him  at  his  office,  under  the  sheriff's  seal  of  office,  is 
sufficient  without  proof  of  the  writ.  Gibbins  v.  Phillipps,  7  B.  &  C.  535,  n. 
See  also  Harris  v.  Ashley,  1  Selw.  N.  P.,  13th  ed.  525;  Brandon  y. 
Hibbert,  4  Camp.  37 ;  Doe  d.  James  y.  Brawn,  5  B.  &  A.  243.  If  the 
warrant  remain  in  the  hands  of  the  bailiff  (as  it  usually  does  for  its  justi- 
fication), a  subpomd  duces  tecum  should  be  served  upon  him.  If  it  has 
been  returned  to  the  sheriff's  office,  a  notice  to  produce  should  be  given, 
and  secondary  evidence  will  then  be  adnussible ;  and  where  the  warrant, 
after  the  levy,  has  been  returned  by  the  bailiff  to  the  under-sheriff,  the 
sheriff  still  being  in  office,  it  was  held  that  a  notice  to  produce,  served 
upon  the  attorney  of  the  sheriff,  was  sufficient.  Taplin  v.  AUy,  3  Bing. 
165.  Where  the  warrant  was  not  returned  to  the  sheriff's  office,  but  was 
given  by  the  officer  to  a  third  person,  and  it  could  not  be  found  aft^  dili- 
gent inquiry,  secondary  evidence  of  its  contents  was  admitted  without 
giving  a  notice  to  produce.    Minshall  y.  Lloyd,  2  M.  &  W.  450.    It  is 
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not  sufficient,  in  order  to  establish  the  connection  between  the  sheriff  and 
bailiff,  to  show  that  the  latter  is  the  bound  bailiff  of  the  former,  and  to 
produce  and  prove  a  paper,  received  from  the  bailiff\  purporting  to  be  a 
copy  of  the  warrant;  Drake  v.  Sykea,  7  T.  E.  113 ;  nor,  is  it  sufficient  to 
produce  an  examined  copy  of  the  precept  with  the  bailiff's  name  indorsed 
on  it,  though  the  sheriff  has  retured  cepi  carpue.  Martin  v.  Bell^  1  Stark. 
413.  So,  where  an  examined  copy  of  the  writ  and  return,  with  the 
bailiff's  name  written  on  the  margin,  was  produced.  Lord  Ellenborough 
held  it  insufficient  to  connect  the  sheriff  with  his  acts.  Jones  y.  Wood,  3 
Camp.  228;  Hill  v.  Leigh,  Holt,  N.  P.  217;  7  Taunt.  8;  Morgan  v. 
Brydges,  2  Stark.  314.  But,  according  to  Blatch  v.  Archer,  Cowp.  63 ; 
M'Neil  V.  Perchard,  1  Esp.  263;  Fermor  v.  Phillips,  5  B.  Moore,  184,  n. ; 
3  B.  &  B.  27,  n. ;  and  Bowden  y,  Waithman,  5  B.  Moore,  183,  it  should 
seem  that  the  fact  of  the  bailiff's  name  appearing  upon  the  writ,  without 
further  proof,  is  evidence  to  go  to  the  jury  of  the  connection  between  the 
sheriff  and  the  bailiff.  If  the  writing  of  the  bailiff's  name  on  the  writ 
be  proved  to  have  been  by  the  authority  of  the  sheriff,  it  will  then  clearly 
be  sufficient  to  establish  this  connection.  Thus  where,  in  an  action  for 
escape,  the  writ  produced  bore  two  indorsements,  and  the  witness,  who 
produced  the  wnt,  said  that  he  belonged  to  the  sheriff's  office,  that  the 
writ  came  to  the  sheriff's  office  from  the  plaintiff's  agent  marked  with  the 
bailiff's  name,  and  that  he  (the  witness^  again  indorsed  the  bailiff's  name 
on  it,  the  court  thought  the  sheriff's  autnority  sufficiently  proved.  Francis 
V.  Neave,  3  B.  &  B.  26.  So,  where  theplaintifl  offered  in  evidence  the 
writ  with  the  name  of  the  bailiff  indorsed  upon  it,  and  it  was  also  proved 
that  the  writ  had  been  sent  to  the  imder-sheriff's  office,  where  the  name 
of  the  bailiff  had  been  indorsed  upon  it ;  and  that  the  custom  of  the  office 
was  to  indorse  upon  the  writ  the  name  of  the  bailiff  who  was  to  execute 
it,  Bichards,  C.  JB.,  held  this  evidence  sufficient.  Tealhy  v.  Qascoigne,  2 
Stark.  202.  So,  where  an  examined  copy  of  the  writ,  returned  by  iiie 
sheriff  with  the  officer's  name  indorsed,  was  produced,  and  the  writ  was 
flhown  to  have  been  executed  by  a  person  of  that  name,  and  die  course  of 
the  sheriff's  office  was  to  ^rant  a  warrant  to  the  officer  whose  name  was 
indorsed,  or,  if  not,  to  strike  the  name  out  and  insert  that  of  another 
officer,  the  evidence  was  held  to  be  primd  facie  sufficient  to  fix  the  sheriff. 
ScoU  V.  Marshall,  2  0.  &  J.  238.  A  paper  produced,  on  notice,  from  the 
sheriff's  office,  containing  an  order  to  the  bailiff  to  give  the  necessary 
instructions  for  making  a  return  to  the  writ,  and  his  answer,  was  held  to 
amount  to  a  dear  recognition  of  the  bailiff  bv  the  sheriff.  Jones  v.  Wood, 
3  Camp.  229.  So,  where  a  bail-bond,  which  had  been  executed  and  de- 
livered to  the  bailiff,  had  been  returned  to  the  sheriff,  who  had  made  his 
return  of  cepi  corpus,  Ld.  Ellenborough  held  that  this  was  sufficient  to 
prove  the  agency  of  the  bailiff.  Martin  v.  Bdl,  1  Stark.  416.  Proof  by 
the  officer,  of  seizure  under  a  warrant  brought  to  him  by  one  who  said  it 
came  from  the  sheriff's  office,  and  that  he  knew  the  handwriting  on  it, 
but  had  since  lost  it,  was  held  sufficient  to  admit  oral  evidence  of  its  con- 
tents. Moon  V.  Raphael,  2  Scott,  489;  7  C.  &  P.  115.  In  an  action 
against  the  sheriff  for  taking  the  plaintiff's  goods,  proof  by  the  officer 
thort  he  took  the  goods  under  a  warrant  which  he  produced,  and  which  he 
stated  that  he  received  from  Messrs.  A.  &  Co.,  the  London  agents  of  the 
sheriff,  and  proof  by  the  under-sheriff  that  Messrs.  A.  &  Co.  were  the 
London  agents  of  the  sherff ,  was  held  sufficient  to  connect  the  sheriff  with 
the  officer.  Shepherd  v.  WhMe,  8  0.  &  P.  534 ;  see  also  Barsham  v 
BuUock,  10  Ad.  &  E.  23 ;  and  Beed  v.  Thoyts,  6  M.  &  W.  410. 

Admisnon  hy  officers  of  the  sheriff.']    The  under-sheriff  is  in  general  the 
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depaly  of  the  high  sheriff  for  all  ptuposes;  per  lA.  Kenyon,  0.  J. ;  Drake 
Y.  Sykes,  7  T.  B.  116 ;  and,  therefore,  his  admissioiis  are  evidenoe  against 
the  ahenff  without  previous  proof  of  his  authority  in  the  particular  in- 
stance, proTided  they  accompany  some  official  act  done,  or  are  made  witii 
reference  to  a  matter  in  which  the  under-sheriff  himself  is  the  party  to  be 
charged.  Snowball  y.  Chodricke,  4  B.  &  Ad.  541.  But  as  the  bailiff  is  mot 
the  ^neral  officer  of  the  sheriff,  it  is  necessary  to  show  his  agency  in  the 
particolar  instance  before  an  admission  by  him  can  be  m^e  evidence 
against  the  sheriff,  and  it  will  then  only  be  evidence  in  the  same  manner 
and  to  the  same  extent  as  an  admission  by  any  other  agent.  See  North  v. 
Miles,  1  Oamp.  389;  Bowsher  y.  Galley,  Id,  391,  n.  Declarations  made 
by  the  officer,  whilst  in  possession  under  a^i./a.,  after  the  return  of  it, 
are  evidence  against  the  sheriff.  Jacobs  y.  Humphrey,  2  Cr.  &  M.  413. 
See  also  ante,  p.  70. 

Sheriff  not  liable  for  the  cuU  of  his  predecessor,"]  A  new  sheriff,  B.,  is 
not  liable  for  any  neglect  by  his  predecessor.  A.,  in  the  execution  of  a  writ 
delivered  to  A.,  and  which  has  not  been  turned  over  uid  transferred  by 
A.  to  B.  under  stat.  50  &  51  Yict.  c.  55,  s.  28,  as  not  wholly  executed  by 
A.    See  Davidson  y.  Seymour,  M.  &  M.  34. 

Death  of  sheriff,"]  As  to  liability  of  under-sheriff  on  the  death  of  the 
sheriff,  see  Gloucestershire  Banking  Co,  y.  Edwards,  cited  post,  p.  1276. 

The  evidence  in  actions  against  sheriffs  wOl  be  further  considered  under 
the  following  heads : — 

1.  For  wrongfully  taking  the  plaintiff's  goods  in  execution. 

2.  For  taking  the  goods  of  a  tenant  in  execution,  without  paying 

arrears  of  rent. 

3.  For  not  paying  over  money  levied. 

4.  For  not  levying,  and  for  false  return  on  final  process. 

5.  For  extortion. 

A  sheriff  was  also  formerly  liable  to  an  action  in  the  following  cases: — 

6.  For  not  arresting  on  mesne  process. 

7.  For  an  escape  after  arrest  on  mesne  process. 

8.  For  an  escape  in  execution. 

9.  For  not  taking  in  execution. 

A  sheriff  was  formerly  liable  at  the  suit  of  the  plaintiff  in  an  action  for 
not  arresting  a  defendant  on  mesne  process,  or  for  suffering  him  to  escape 
after  arrest  thereon,  provided  special  damage  could  be  shown,  but  as  arrest 
on  mesne  process  has  been  abolished  by  the  Debtors  Act,  1869,  s.  6,  ante, 
p.  888,  this  action  will  no  longer  be  brought.  That  section  gives  a  judge 
power  to  order  a  defendant's  arrest,  in  certain  very  limited  cases,  as  to 
which,  vide  ante,  p.  888,  and  although  an  action  might  doubtless  be  brought 
against  the  shenff  for  any  damage  the  plaintiff  has  sustained  by  reason 
of  the  neglect  of  the  sheriff  to  obey  the  judge's  order,  yet  as  it  seems 
impossible  to  show  any  dama^  resulting  from  such  disobedience,  it  is 
yer^r  improbable  that  the  action  would  oe  attempted.  In  the  present 
edition,  therefore,  the  cases  decided  with  reference  to  arrest  or  escape 
on  mesne  process  are  omitted :  they  will  be  found  in  some  earlier  editions 
of  this  work ;  see  13th  ed.,  pp.  1240  et  sea.  With  reference  to  the  action 
for  escape  after  arrest  on  an  order  in  the  nature  of  mesne  process,  see 
further  the  Sheriffs  Act,  1887,  s.  16  (1),  and  Prisons  Act,  1877,  s.  57,  and 
observations  thereon,  post,  p.  1247. 

A  sheriff  was  formerly  also  liable  to  an  action  at  the  suit  of  an  execu- 
tion creditor  for  the  escape  of  his  judgment  debtor  whom  he  had  arrested 
on  a  ca,  sa.    Under  13  Ed.  1,  st.  1  (Westm.  2),  c  11,  and  1  Bio.  2,  c  12, 
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the  aotion  was  one  of  debt,  for  the  whole  amount  of  the  judgment  debt ; 
1  Wms.  Saund.  38,  (2| ;  but  by  6  &  6  Vict.  c.  98,  s.  31,  this  aotion  of 
debt  was  abolished,  ana  an  action  on  the  case  was  substituted  in  which 
the  plaintiff  was  entitled  to  recover  from  the  sheriff  the  value  of  the  exe- 
cution debtor's  custody ;  and  at  all  events  nominal  damages.  See  ffohaon 
V.  Theiluaony  L.  B.,  2  Q.  B.  642,  651,  per  Blackburn,  J.  This  section  is 
now  repealed  hj  the  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  which,  by 
sect.  16  (l)f  provides  that  "  If  a  person  in  the  custody  of  the  sheriff  or  any 
of  his  officers,  or  of  any  other  person,  either  in  execution  or  for  non-per- 
formance of  a  judgment  or  order  of  the  High  Court  of  Justice,  or  for 
contempt  of  that  court,  or  otherwise,  in  the  course  of  a  civil  proceeding, 
escapes  out  of  legal  custody,  such  sheriff  or  other  person  shall  oe  liable  to 
pay  the  damages  sustained  by  the  person  at  whose  suit  such  prisoner  was 
taKcn  into  cu^»dy,  and  all  costs  of  any  action  or  other  proceeding  to  re- 
cover the  same,  but  not  any  further  sum."  By  the  Debtors  Act,  1869, 
s.  4,  cited  ante,  p.  888,  no  person  can  be  arrested  or  imprisoned,  witii 
certain  exceptions  therein  mentioned,  for  making  default  in  payment  of  a 
sum  of  money,  and  a  ca,  9a,  can  only  be  issued  m  the  case  of  a  judgment 
for  a  penalty  other  than  a  penalty  in  respect  of  a  contract,  and  in  this 
excepted  case  the  imprisonment  can  be  for  one  year  only. 

By  the  Sheriffs  Act,  1887,  s.  16  (2),  « the  sheriff  shall  not  be  liable  for 
the  escape  of  any  prisoner,"  when  confined  in  any  prison  subject  to  the 
Prison  Act,  1877.  A  prisoner  is,  by  the  Prison  Act,  1877  (40  &  41  Yiot. 
c.  21),  s.  57,  defined  to  be  ''  any  person  committed  to  prison  on  remand 
or  for  trial,  safe  custody,  punishment,  or  otherwise.  This  provision 
exempts  a  sheriff  from  liabilitv  for  the  escape  of  a  person  arrested  by 
him,  except  while  in  the  custody  of  the  sheriff's  bailiff,  and  tiie  cases  in 
which  an  action  for  escape  could  be  brought  are  so  rare  that  the  decisions 
relating  thereto  have  not  been  retained  here;  they  will  be  found  collected 
in  some  earlier  editions  of  this  work ;  see  13th  ed.,  pp.  1243  et  seq, 

A  judgment  debtor  committed  to  prison  by  a  judge's  order  under  the 
Debtors  Act,  1869,  s.^5,  ante,  p.  888,  wotdd  be  a  *<  prisoner"  under  the 
Prisons  Act,  1877,  s.  57,  supra,  and  the  sheriff  would  not  therefore 
be  liable  for  his  escape.  A  judgment  debtor  so  committed  may  be  taken 
at  once  to  prison.  MitcheU  v.  Simpson^  25  Q.  B.  D.  183,  0.  A.,  cited 
ante,  p.  918. 

The  sheriff  was  also  liable  for  damages  for  unnecessary  delay  in 
executing  a  oa.  sa,  without  actual  damage  being  shown.  Clifton  v. 
Hooper  J  6  Q.  B.  468.  The  above  observations  will  apply  also  to  this  cause 
of  aiction. 

1.  Adionfor  wrongfully  taking  the  plaintiff's  goods  in  execution. 

In  trespass  or  trover  against  a  sheriff  for  taking  the  plaintiff's  goods, 
the  phuntiff,  as  in  actions  against  any  other  trespasser,  may  be  put  to 

Srove  the  property  of  the  goods,  and  the  taking  or  conversion  oy  the 
efendant. 

In  all  cases  the  sheriff  must,  at  his  peril,  execute  the  writ  only  on  the 
goods  of  tiie  i>arty  tiierein  mentioned;  for  if  he  seize  the  goods  of  a 
stranger,  he  will  be  liable  to  an  action ;  Bro.  Abr.  Trespass,  pi.  99  ;  and 
this,  although  in  the  possession  of,  and  apparently  belonging  to  the  party 
against  whom  the  writ  issued.  Dawson  v.  Wood,  3  Taunt.  256.  The 
^;oods  of  a  woman  cohabiting  with  the  judgment  debtor  cannot  be  taken 
in  execution,  although  she  pass  for  his  wife ;  Edwards  v.  Bridges,  2  Stark. 
396 ;  Olasspoole  v.  Young,  9  B.  &  0.  696 ;  unless  the  circumstances  would 
warrant  a  jury  in  finding  that  the  property  was  given  up  by  the  woman 
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to  the  debtor.  Edwards  v.  Farehrather,  3  C.  &  P.  524;  2  Moo.  &  P.  2d3 ; 
flee  also  Langford  y.  Foot^  2  Moo.  &  Sc.  349.  The  goods  of  a  testator  or 
intestate  cannot,  in  eeneral,  be  taken  in  execution  for  the  personal  debt 
of  the  executor  or  a£nimstrator,  unless  the  executor  or  administrator  has 
made  the  goods  his  own.  Farr  y.  Neurniariy  4  T.  B.  621 ;  Quick  y.  Staines, 
1  B.  &  P.  293.  Where  the  executrix  used  the  goods  of  her  testator  as  her 
own,  and  afterwards  married,  and  then  treated  them  as  her  husband's,  ifc 
was  held  that  she  oould  not,  in  an  action  by  the  husband  and  wife,  jurt 
uxoris,  object  to  the  same  haying  been  taken  in  execution  for  the  hus- 
band's debt.  S.  G.  So,  in  case  of  possession  by  a  trustee,  as  such,  for  a 
long  time.  Ftnwidc  y.  Laycock,  2  Q.  B.  108.  JBut,  possession  and  use  of 
the  house  and  goods  of  testator  are  not  jter  se  enough  to  make  executors 
liable ;  Gaskell  y.  Marshall^  1  M.  &  Boo.  132 ;  eyen  although  tiiey  haye 
there  for  some  years  carried  on  the  testator's  business  under  me  proyisions 
of  his  will.  Ptllgrem  y.  Pillgremy  18  Ch.  D.  93.  Execution  against  an 
•executor  de  son  tort  cannot  be  leyied  on  the  goods  of  the  deceased,  which 
are  in  the  hands  of  such  executor  as  the  agent  of  the  rightful  executor, 
who  has  subsequently  taken  out  probate.  Syhes  y.  Sykes,  L.  B.,  5  C.  P. 
113.  As  to  the  shenffs  liability  when  he  has  seized  goods  aftor  an  act 
of  bankruptcy  committed  by  the  execution  debtor,  see  ante,  pp.  1127 
et  seq. 

An  action  for  conyerting  or  detaining  goods  was  held  not  to  be  main- 
tainable against  a  sheriff  for  seizing  under  a  fi.  fa.  the  property  of  an 
insolyent,  after  notice  that  it  was  excepted  by  him  from  his  schedule 
under  the  7  &  8  Vict.  c.  96,  s.  9.  Bideal  y.  Fort,  11  Exch.  847;  25  L.  J., 
Ex.  204.  The  remedy  was  said  to  be  by  applying  to  the  court  to  stay 
proceedings.  The  sheriff  may  sell  goooB  which  are  let  or  bailed  for  a 
term  to  the  defendant,  but  can  only  sell  his  interest  therein.  If  he  sell 
the  same  ahsolutely,  he  will  not  be  liable  to  an  action  for  oonyersion  at  Uie 
suit  of  the  owner  of  them,  unless  at  the  time  of  seizure  he  was  entitled  to 
possession ;  Bradley  y.  Copley,  1  0.  B.  685 ;  though  such  a  sale  by  the 
oailee  himself  would  be  wron^hil,  and  would  enable  the  bailor  to  sue  him 
or  his  yendee  immediately.  Cooper  y.  Willomatt,  Id,  672;  Fenn  y.  Bittle- 
ston,  7  Exch.  152;  21  L.  J.,  Ex.  41.  And  see  Tancred  y.  AUgood,  4  H.  & 
N.  438 ;  28  L.  J.,  Ex.  362.  Tenants'  fixtures  may  be  taken  in  execution, 
but  if  by  agreement  with  the  landlord  they  are  not  to  be  remoy  ed  till  the  end 
of  the  term,  tiie  sheriff  cannot  take  them  during  the  term.  Dumergue  y. 
Rumsey,  2  H.  &  0. 777 ;  33  L.  J. ,  Ex.  88,  Ex.  Ch.  By  stat.  56  Geo.  3,  c.  50, 
the  shenff  is  bound  by  the  execution  debtor's  written  sjneements  with  his 
landlord  as  to  the  dierposition  of  crops,  manure,  &c.  The  binding  effect 
of  tibe  writ  of  execution  on  the  goods,  under  29  Car.  2,  c.  3,  s.  16,  and 
the  Act  19  &  20  Yict.  c.  97,  s.  1,  has  already  been  noticed,  ante,  p.  960. 

As  to  fraudulent  assignments  of  ^oods  as  against  creditors,  and  the 
proyisions  of  the  Acts  in  relation  to  bills  of  sale,  see  potit,  pp.  1249  et  seq. 

If  a  sheriff,  after  notice  of  the  allowance  of  proceeding  in  error,  exe- 
cuted ayi.  /a.,  he  was  liable  in  trespass.  Belshaw  y.  Marshall,  4  B.  &  Ad. 
336.  A  sheriff  who  has  entered  under  a  fi,  fa,,  and  continues  on  the  pre- 
mises in  possession  of  the  ^ods  for  more  than  a  reasonable  time,  is  liable 
in  trespass  for  so  oontiniung  beyond  the  time  allowed  by  law.  Ash  y. 
Dawnay,  8  Exch.  237 ;  22  L.  J.,  Ex.  59.  If  a  sheriff  break  into  a  house 
for  the  purpose  of  executing  a  fi.fa,,  the  execution  against  the  goods 
would  seem  to  be  yalid,  but  the  eiieriff  is  liable  to  an  action  for  tiie  break- 
ing. Percival  y.  Stamp,  9  Exch.  167;  23  L.  J.,  Ex.  25.  See  1  Smith's 
L.  C,  9th  ed.  12S  et  seq,  A  sheriff  cannot  sell  for  his  fees,  without 
authority  from  the  execution  creditor,  when  the  debt  of  the  latter  has 
been  satisfied.    Sneary  y.  Abdy,  1  Ex.  D.  299. 
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Evidence  of  property,']  In  general  it  will  be  sufficient  for  the  plaintifl  to 
show  that  he  was  in  possession  of  the  eoods  at  the  tune  of  the  seizure, 
which  will  be  prima  facie  eyidenoe  of  the  property.  If  he  were  not  in 
possession  himself,  but  he  rely  upon  an  assignment  from  a  former  owner, 
proof  of  possession  of  such  former  owner,  and  of  the  assig;nment,  will  be 
primd  facie  evidence  of  property  in  the  plaintiff.  An  asmgnment  of  pro- 
perty to  a  creditor,  in  trust  for  nimself  and  the  other  creditors,  passes  the 
TOoperty  at  once,  for  assent  to  the  grant  will  be  presumed.  Siggere  v. 
Evana,  5  E.  &  B.  367 ;  24  L.  J.,  Q.  B.  305 ;  HoUon  y.  TheUuHn^y  L.  B.,  2 
Q.  B.  642,    See  further,  ante,  p.  691. 

Evidence  of  the  taking ^  cfec]  As  to  the  sheriff's  liability  for  the  act  of 
his  officer,  see  anie^  p.  1243;  and  as  to  evidence  to  prove  connection  between 
them,  see  ante,  pp.  1244  et  seq,  ^  The  production  of  a  bill  of  sale  executed 
b^  the  defendsint,  reciting  the  issuing  of  a  writ  and  seizure  of  the  goods, 
will  be  evidence  of  a  taking.  Woodtoard  v.  Larking,  3  Esp.  286.  A 
sheriff's  officer  may  be  made  co-defendant  with  the  bailiffs  in  a  case  of 
illegal  entry,  if  he  took  the  direction  in  the  levy,  though  not  actually 
present.    JBrunswick,  Dk,  ofy,  Slounnan,  8  0.  B.  317. 

Damagee',']  Where  the  sheriff  was  sued  for  seizing  and  selling  the 
entire  interest  in  goods  of  which  the  debtor  and  the  j^aintiff  were  law- 
fully possessed,  whereby  they  were  carried  away  by  persons  xmknown, 
and  lost  to  the  plaintiff,  it  was  held  that,  in  the  absence  of  proof  of  the 
exact  proportion  of  interest  in  the  goods,  the  plaintiff  was  entitled  to  half 
the  proceeds  or  value.  Mayhew  v.  Herrick,  7  C.  B.  229.  Where  the 
sheriff  has  sold  for  a  less  sum  than  the  plaintiff,  a  bond  fide  assignee, 
gave  for  them,  the  jury  may  award  the  larger  sum  as  damages.  Lockley 
T.  Pye,  8  M.  &  W.  133.  Where  a  sheriffs  officer  executed  a/,  fa,  against 
the  plaintiff  illegally,  by  breaking  an  outer  door,  and  the  plaintiff  paid, 
under  protest,  the  amount  indorsed,  and  also  a  gratuity  demanded  by  the 
officer,  it  was  held,  that  the  jury  might  include  the  whole  amount  and 
gratuity  in  the  damages,  both  bemg  mentioned  in  the  dedaiation.  Bruna- 
wick,  Dk,  o/v.  Slounnan,  eupra. 

Defence, 

In  an  action  for  takins;  the  plaintiff's  goods  in  execution,  the  most  usual 
defence  is,  that  the  goods  had  been  fraudulently  assigned  to  the  plaintiff, 
and  were  in  fact  the  goods  of  the  party  asainst  whom  the  writ  issued. 
Thla  defence  is  admissible  under  a  denial  of  the  plaintiff's  property. 
Aehhy  V.  Minnitt,  8  Ad.  &  E.  121.  But  the  defendant  cannot,  under  the 
latter  defence,  show  that  the  plaintiff  became  assignee  of  the  goods  after 
delivery  of  the  writ  to  the  sheriff.  Samuel  v.  Duke,  3  M.  &  W.  622.  As 
to  the  defence  where  the  form  of  action  is  for  trespass,  or  for  conversion 
or  for  detention,  respectively,  vide  ante,  pp.  926,  975,  990.  As  to  justifi- 
cation under  process,  vifie  ante,  p.  916. 

A  sheriff,  where  he  sets  up  a  claim  to  ^oods  taken  in  execution  by  him, 
as  against  a  third  party,  must  show  a  judgment  against  the  execution 
creditor ;  his  production  of  the  writ  of  execution  alone  is  not  sufficient. 
White  y.  Morris,  11  C.  B.  1015;  21  L.  J.,  0.  P.  185. 

Evidence  of  fraudulent  asei^ment,"]    We  have  already  noticed,  aiite, 

L960,  that  the  sheriff  may  (m  some  cases)  where  the  execution  debtor 
»  sold  or  assigned  his  goods  before  the  writ  is  executedi  seize  and  sell 
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them,  noiwitibstanding  such  sale  or  assi^ment.    If  the  assigmnent,  &c., 
was  made  before  the  delivery  of  the  wnt  to  the  sheriff,  but  fraHduUnihf, 
with  intent  to  delay,  hinder,  or  defraud  creditors,  it  will  be  Toid  under 
stat.  13  Eliz.  c.  5,  as  against  them.     Twyn^s  case,  3  Bep.  80 ;  1  Smith's 
L.  0.    The  intent  must  be  proved ;  the  mere  fact  that  the  creditors  were 
delayed  is  not  conclusiye.    Ex  £fe.  Mercer,  17  Q.  B.  D.  290,  C.  A.; 
Oodfrey  y.  Foole,  18  Ap.  Ga.  497,  P.  0.    But  the  intent  may  be  inferred 
from  the  surrounding  circumstances.    Barling  v.  Bishopp,  29  Beay.  417. 
Future  creditors  are  within  the  benefit  of  the  Act  if  the  assignment  would 
necessarily  have  the  effect  of  delaying  them.    8.  0. ;  Spireit  y*.  WiUows, 
3  D.  P.  &  J.  293  ;  34  L.  J.,  Ch.  365;  Freeman  v.  Pope,  L.  R,  9  Eq.  206; 
L.  B.,  5  Oh.  538 ;  Ex  pie.  Busselly  19  Ch.  D.  588,  G.  A. ;  Ridier  y.  Midler, 
22  Ch.  D.  74,  C.  A.    See  cases  collected  in  1  Smith's  L.  C,  9tk  ed., 
pp.  31  et  aeq.    As  to  the  onus  of  proof  in  the  several  cases  of  creditors 
prior  and  subsequent  to  the  deed,  see  Spirett  v.  Willows,  supra.    The  fact 
that,  there  was  no  consideration,  or  no  valuable  one  for  the  assignment, — 
as  if  it  were  made  in  consideration  of  natural  love  and  affectLon, — is 
evidence  of  fraud.     Gale  v.  Williamson,  8  K.  &  W.  405.    If  it  does  not 
appear  on  the  assignment  that  there  was  a  valuable  consideration,  for 
making  it,  evidence  may  be  given  aliunde  to  prove  such  fact,  for  lite 
purpose  of  rebutting  the  presumption  of  fraud.    S.  0.    See  further,  tsnie^ 
p.  20.    Continuance  in  possession  of  goods  and  chattels  by  a  vendor  aftor 
the  execution  of  a  bill  oil  sale,  is  a  badge  and  evidence  of  fraud ;  Twyne*s 
case,  supra ;  Edwards  v.  Harben,  2  T.  B.  587 ;  but  not  conclusive  evidence 
of  it.    MaHindale  v.  Booth,  3  B.  &  Ad.  498 ;  Carr  v.  Burdiss,  1  C.  M.  &  B. 
782.    Therefore,  if  the  possession  be  consistent  with  the  deed;  Beedy* 
Wilmot,  7  Bin^.  577 ;  as  if  it  be  a  mortgage,  and,  by  its  terms,  the  debtor 
is  to  remain  m  possession  until  default ;  Martindale  v.  Booth,  supra ; 
Minshall  v.  Lloya,  2  M.  &  W.  450 ;  or,  a  marriage  settlement  under  which 
the  debtor  fakes  an  equitable  interest  for  life ;  Cadogan  v.  Kennett,  Cowp. 
432 ;  or,  if  the  sale  be  notorious,  such  as  a  sale  made  publicly  by  a  shenff 
under  an  execution ;  Latimer  v.  Baison,  4  B.  &  C.  652 ;  Kidd  v.  Bawlineon^ 
2  B.  &  P.  59 ;  or,  by  public  auction ;  Leonard  v.  Baker,  1  M.  &  S.  251 ; 
Jezeph  y,  Ingram,  1  Moore,  189 ;  or,  if  it  be  made  with  the  knowledge  and 
assent  of  the  person  who  seeks  to  impugn  it ;  Steele  v.  Brown,  1  Taunt. 
381 ;  the  assignment  is  in  general  valid,  though  the  vendor  or  original 
owner  remains  for  some  time  in  possession ;  see  notes  to  Twyne's  case,  in 
1  Smith's  L.  C.    A  sale  for  ^od  consideration  is  not  fraudulent  and  void, 
'merely  because  it  is  made  with  the  intention  to  defeat  an  expected  execu- 
tion.    Wood  V.  Dixie,  7  a  B.  892 ;  Holbird  v.  Anderson,  5  T.  B.  235. 
And  see  Daryill  v.  Terry,  6  H.  &  N.  807 ;  30  L.  J.,  Ex.  355.    Nor  ia  a 
bond  fide  assignment  of  the  debtor's  property  for  the  benefit  of  certain 
creditors  void  under  the  Act,  although  it  might  be  otherwise  under  the 
Bankruptcy  Acts,  as  a  fraudulent  preference.    Alton  v.  Harrison,  L.  B., 
4  Ch,  622 ;  Allen  Y.  Bonnet,  L.  B.,  5  Ch.  577 ;  Ex  pte.  Games,  12  Ch.  D. 
314,  C.  A.;  Boldero  v.  L,  &  Westminster  Discount  Co.,  5  Ex.  D.  47;  and 
see  Evans  v.  Jones,  3  H.  &  C.  423;  34  L.  J.,  Ex.  25.    The  deed  may-  be 
good  as  to  some  interests  and  void  as  to  others.    Qee  Halifax,  d:c  BanJking 
Co.  v.  GledhiU,  (1891)  1  Ch.  31. 

Where  A.  has  assigned  goods  to  B.  by  bill  of  sale  for  valuable  considera- 
tion, and  A.  afterwards  gives  B.  a  second  bill  of  sale  of  the  same  ^oods, 
this  amounts  to  a  cancellation  of  the  first  bill,  and  the  original  considera- 
tion will  support  the  second  bill.  SmaJe  T.Burr,  Bamsden  v.  Lupton,  and 
oilier  cases  cited  jpo6^,  p.  1264. 

As  to  the  effect  of  a  grant  of  goods  which  are  not  in  existence  or  do  not 
belong  to  the  grantor  at  the  time  of  executing  tlie  deed,  vide  ante,  p.  951. 

In  Older  to  prove  the  fraud,  dedarations  made  by  ti^e  assignor  at  the 
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time  of  ezeoutmg  the  bill  of  -  sale  are  admissible  as  part  of  the  rea  gestos; 
but  not  if  made  at  another  time.  Fhilltps  t.  EarTur,  1  Esp.  355 ;  Fmn  y. 
Schcley,  5  Esp.  243 ;  LewxB  t.  Rogers,  1  0.  M.  &  B.  48,  cited  ante,  p.  52. 
Wheze  A.  sued  out  a  writ  otfi.fa.  against  the  goods  of  B.,  and  the  sheriff 
executed  a  bill  of  sale  of  certain  gocnis  of  B.  to  A.,  after  which  B.,  remain- 
ing in  possession  of  the  goods,  the  sheriff  again  took  them  under  another 
execution  against  B. ;  in  an  action  of  troyer  by  A.  against  the  sheriff  for 
taking  these  goods,  it  was  held  that  the  declarations  of  B.  at  the  time  of 
the  second  execution  were  evidence  for  the  defendant  to  show  that  A.'s 
execution  was  colourable.     Willies  y.  Farley,  3  0.  &  P.  395. 

As  to  when  an  assignment  of  a  trader's  effects  is  yoid  or  yoidable,  as 
against  his  assignees;  as  an  act  of  bankruptcy,  or  a  fraudulent  preference, 
see  arite,  Actions  by  tntstees  of  bankrupts,  pp.  1104,  1108,  1118,  1123  et  seq. 

Bills  of  Sale  Ads.*"]  Bills  of  sale  of  personal  chattels  haye  by  statute 
been  rendered  yoid  as  against  trustees  in  bankruptcy,  and  execution 
creditors,  imless  registered  as  thereby  required.  The  first  Act  requiring 
such  registration  was  the  Bills  of  Sale  Act,  1854  (17  &  18  Vict.  c.  36). 
This  Act  was  amended  by  the  Bills  of  Sale  Act,  1866  (29  &  30  Yict.  c.  96), 
which  required  registration  to  be  renewed  evenr  five  years.  From  and 
after  1st  Jan.,  1879,  these  Acts  were  repealed  by  the  Bills  of  Sale  Act,  1878 
(41  &  42  Vict.  c.  31),  ss.  2,  23,  except  as  to  bills  of  sale  executed  before 
that  day,  in  respect  of  which  bills  those  Acts  remain  in  force.  See  Cookson 
y.  Swire,  9  Ap.  Oa.  653,  D.  P.  Tlie  renewal  of  the  registration  of  a  bill 
of  sale  registered  under  the  repealed  Acts  is,  however,  to  be  made  as 
provided  by  the  'B.  of  S.  Act,  1878.  Sect.  7,  post,  p.  1253,  enacts  a  rule 
of  construction  as  to  a  biU  of  sale  of  fixtures  or  growing  crops,  which  is 
to  apply  to'  all  bills  of  sale  whenever  executed. 

The  B.  of  S.  Act,  1882  (45  &  46  Vict.  c.  43),  is  by  sect.  3,  post,  p.  1256, 
to  be  construed  with  the  B.  of  S.  Act,  1878 ;  it,  however,  applies  only  to 
biUs  of  sale  given  as  a  security  for  money,  and,  therefore,  as  to  other  biUs 
of  sale,  tiie  B.  of  S.  Act,  1878,  remains  in  full  force ;  vide  post,  p.  1269. 

It  seems  the  most  convenient  course  first  to  set  out  somewhat  fully  the 
provisions  of  tlie  B.  of  S.  Acts,  1878, 1882,  indicating  as  far  as  possible  by 
italics  the  changes  introduced  in  the  former  Act  by  the  latter,  in  the  cases 
in  which  it  applies ;  then  te  state  the  decisions  applicable  te  the  Acte. 
The  analogous  sections  of  the  B.  of  S.  Acte,  1854,  1866,  are  referred  to  in 
brackete. 

The  B.  of  S.  Act,  1878,  by  sect.  2,  came  into  operation  on  the  1st 
January,  1879 ;  and,  by  sect.  3,  applies  to  eyery  bill  of  sale  executed  on 
or  after  that  day  '*  (whether  the  same  be  absolute,  or  subject  or  not  sub- 
ject to  any  trust),  whereby  the  holder  or  grantee  has  power,  either  with 
or  witiiout  notice,  and  either  immediately  or  at  any  future  tune,  to  seize 
or  take  possession  of  any  personal  chattels  comprised  in  or  made  subject 
to  such  bill  of  sale."     [B.  of  S.  Act,  1854,  s.  1.] 

By  sect.  4,  **  In  this  Act  the  following  words  and  expressions  shall  have 
the  meanings  in  this  section  assigned  to  them  respectively,  unless  there 
be  something  in  the  subject  or  context  repugnant  to  such  construction ; 
(that  is  to  say,) 

''The  expression  'bill  of  sale'  shall  include  biUs  of  sale,  assignments, 
transfers,  declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipte  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chattels,  and  also  powers  of 

*  Cited  for  brevity  as  B.  of  S.  Act,  1854 ;  B.  of  S.  Act,  1866 ;  B.  of  S.  Act, 
1878 ;  B.  of  S.  Act,  1882 ;  and  B.  of  S.  Act,  1890. 
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attorney,  authorities,  or  lioenoes  to  taJke  possesaioxi  of  penonal  chattela 
as  security  for  any  debt,  and  also  any  agreement,  whether  intended 
or  not  to  be  followed  by  the  execution  of  any  other  instrument,  by 
which  a  right  in  eauity  to  any  personal  chattels,  or  to  any  charge  or 
security  thereon,  shall  be  conferred,  but  shall  not  include  the  follow- 
ing documents ;  that  is  to  say,  assignments  for  the  benefit  of  the 
creditors  of  the  person  making  or  giving  the  same,  marriage  settle- 
ments, transfers  or  assignments  of  any  ship  or  yessel  or  any  share 
thereof,  transfers  of  goods  in  the  ordinary  course  of  business,  of  any 
trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills 
of  lading,  Lidia  warrants,  warehouse-keepers'  certificates,  warrants 
or  orders  for  the  deUyery  of  goods,  or  any  other  documents  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  indorse- 
ment or  by  deliyery,  me  possessor  of  such  document  to  transfer  or 
receiye  goods  theraoy  represented : 
"  The  expression  *  personal  chattels'  shall  mean  goods,  furniture,  and 
other  articles  capable  of  complete  transfer  by  deliyery,  and  (when 
separately  assigned  or  charged)  fixtures  and  growing  crops,  but 
snail  not  indude  chattel  interests  in  real  estate,  nor  fixtures  (exoept 
trade  machinery  as  hereinafter  defined),  when  assigned  together  with 
a  freehold  or  leasehold  interest  in  any  land  or  building  to  which  they 
are  afiBxed,  nor  growing  crops  when  assigned  together  with  any 
interest  in  the  land  on  which  they  grow,  nor  shares  or  interests  in 
the  stock,  funds,  or  securities  of  any  goyemment,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or  lands  which  by 
yirtue  of  any  coyenant  or  agreement  or  of  the  custom  of  the  country 
ought  not  to  be  remoyed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  giying  of  such  bill  of  sale : 
"  Personal  chattels  shall  be  deemed  to  be  in  the '  apparent  possession '  of 
the  person  making  or  giying  a  bill  of  sale,  so  lon^  as  they  remain  or 
are  m  or  upon  any  house,  mill,  warehouse,  building,  works,  yard, 
land,  or  other  premises  occupied  by  him,  or  are  used  and  enjoyed  by 
him  in  any  place  whatsoeyer,  notwithstanding  that  formal  possession 
thereof  may  haye  been  taken  by  or  giyen  to  any  other  person  "  [B.  of 
S.  Act,  1864,  s.  7] : 
**  *  Prescribed'  means  prescribed  by  rules  made  under  the  proyisions  of 
this  Act."    By  sect.  21,  such  rules  may  be  made  and  altered  by  the 
same  persons  and  in  the  same  manner  as  rules  are  made  under  the 
J.  Acts,  1873,  1875. 
By  sect.  5,  **!From  and  after  the  commencement  of  this  Act  trade 
macninery  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  personal 
chattels,  and  any  mode  of  disposition  of  trade  machinery  by  the  owner 
thereof  which  would  be  a  bill  of  sale  as  to  any  other  personal  cnattels  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act." 
For  the  purposes  of  this  Act — 

**  *  Trade  machinery '  means  the  machinery  used  in  or  attached  to  any 
factory  or  workshop ;  exdusiye  of  (1)  the  fixed  motiye-powers,  such  as 
water-wheels  and  steam  engines,  and  the  fixed  appurt^iances  thereof; 
(2)  the  fixed  power  machinery,  such  as  shafte,  and  their  fixed  appur- 
tenances, which  transmit  the  action  of  the  motiye  powers  to  Uie  other 
machinery,  fixed  and  loose ;  (3)  the  pipes  for  steam,  gas,  and  water  in  the 
factory  or  workshop ; 

which  machinery  or  effecte  so  excluded  shall  not  be  deemed  to  be 
personal  chattels  within  the  meaning  of  this  Act, 
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**  Factory  or  workshop "  means  any  premises  on  which  any  mamial 
labour  is  exercised  by  way  of  trade,  or  for  purposes  of  ^[am,  in  or 
inddented  to  the  (a)  making,  [b)  catering,  repeunng,  omamentmg,  finish- 
ing, or  (c)  adapting  for  sale  any  article. 

Joy  sect.  6,  **  Eyeiy  attornment,  instrument,  or  agreement,  not  being  a 
minmg  lease,  whereoy  a  power  of  distress  is  given  or  agreed  to  be  giyen 
by  any  person  to  any  other  person  by  way  of  security  for  any  present, 
future,  or  contingent  debt  or  advance,  ana  whereby  any  rent  ia  reserved 
or  made  payable  as  a  mode  of  providing  for  the  payment  of  interest  on 
such  debt  or  advance,  or  otherwise  for  the  purpose  of  such  security  only, 
shall  be  deemed  to  be  a  bill  of  sale,  within  the  meaning  of  this  Act,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power  of 
distress. 

'*  Provided  that  nothing  in  this  section  shall  extend  to  any  mortgage  of 
any  estate  or  interest  in  any  land,  tenement,  or  hereditament  which  the 
mortgagee,  being  in  possession,  shaU  have  domised  to  the  mortgagor  as 
his  tenant  at  a  fair  and  reasonable  rent." 

By  sect.  7,  "  No  fixtures  or  growing  crops  shaU  be  deemed,  under  this 
Act,  to  be  separately  assignea  or  cluirged  by  reason  only  that  they  are 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them  from  the 
land  or  building  to  which  they  are  affixed,  or  irom  the  land  on  which  they 

frow,  without  otherwise  taking  possession  of  or  dealing  with  such  land  or 
uilding,  or  land,  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are  affixed,  or  in  the 
land  on  which  such  crops  grow,  is  also  conveyed  or  assigned  to  the  same 
persons  or  person. 

*'  The  same  rule  of  construction  shall  be  applied  to  all  deeds  or  instru- 
ments, including  fixtures  or  growing  crops,  executed  before  the  commence- 
ment of  this  Act  and  then  subsisting  and  in  force,  in  all  questions  arising 
under  any  bankruptcy,  liquidation,  assignment  for  the  benefit  of  creditors, 
or  execution  of  any  process  of  any  court,  which  shall  take  place  or  be 
issued  after  the  commencement  of  this  Act.'' 

By  sect.  8,  *'  Every  bill  of  sale  to  which  this  Act  applies  shall  be  duly 
attested  and  shall  be  registered  under  this  Act,  within  seven  days  after  the 
making  or  giving  thereof  and  shall  set  forth  the  consideration  for  which  such 
hill  of  sale  was  given,  otherwise  such  bill  of  sale,  as  against  all  trustees  or 
assignees  of  the  estate  of  the  person  whose  chattels,  or  any  of  them,  are  com- 
prised in  such  biU  of  sale  under  the  law  relating  to  bankruptcy  or  liquidation, 
or  under  any  assignment  for  the  benefit  of  the  creditors  of  such  person,  and 
also  as  against  all  sheriffs*  officers  and  other  persons  seizing  any  chattels 
comprised  in  such  bill  of  sale,  in  the  execution  of  any  process  of  any  court 
authorizing  the  seizure  of  the  chattels  of  tlie  person  by  whom  or  of  whose 
chattels  such  bill  has  been  made,  and  also  as  against  every  person  on  whose 
behalf  such  process  shall  have  been  issued,  sJiall  be  deemed  fraudulent  and 
void  so  far  <u  regards  the  property  in  or  right  to  the  possession  of  any  chattels 
comprised  in  such  hill  of  side  which,  at  or  after  the  time  of  filing  tlie  petition 
for  bankruptcy  or  liquidation,  or  of  the  execution  of  such  assignment,  or  of 
executing  such  process  [as  the  case  may  be),  and  after  the  expiration  of  such 
seven  days  are  in  the  possession  or  apparent  possession  of  the  person  making 
such  hill  of  sale  {or  of  any  person  against  whom  the  process  has  issued  undir 
cr  in  the  execution  of  which  such  bill  has  been  made  or  given,  as  the  case  may 
hey*    [B.  of  S.  Act,  1854,  s.  1.]    In  respect  of  biUs  of  sale  given  as 
security  for  money,  theB.  of  S.  Act,  1882,  s.  8,  post,  p.  1257,  is  substituted 
for  the  section  which  is  so  far  repealed. 

By  sect.  9,  '*  Where  a  subsequent  biU  of  sale  is  executed  within  or  on 
the  expiration  of  seven  days  after  the  execution  of  a  prior  unregistered 
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bill  of  sale,  and  oomprises  all  or  any  i>art  of  the  pecBonal  chattels  com- 
prised  in  such  prior  bill  of  sale,  then,  if  saoh  subsequent  bill  of  sale  is 
giyen  as  a  security  for  the  same  debt  as  is  secured  by  the  prior  bill  of  aale^ 
or  for  any  part  of  such  debt,  it  shall,  to  the  extent  to  whidi  it  is  a  security 
for  the  same  debt  or  part  thereof,  and  so  far  as  respects  the  personal 
chattels  or  part  thereof  comprised  in  the  prior  bill,  be  absolutely  yoid, 
imless  it  is  proyed  to  the  satisfaction  of  the  court  haying  cognizance  of 
the  case  that  the  subsequent  bill  of  sale  was  bond  fide  giyen  for  the 
purpose  of  correcting  some  material  error  in  the  prior  bill  of  sale,  and  not 
for  the  purpose  of  eyading  this  Act." 

B^r  sect.  10,  **  A  bill  of  sale  shall  be  attested  and  registered  under  this 
Act  in  the  following  manner : 

'*  (1.)  TJie  execution  of  every  bill  of  aale  shall  he  aUested  hy  a  aolieiior  of 

the  Supreme  Court,  and  the  attestation  shall  state  thai  he/ore  the 

execution  of  the  hill  of  sale  the  effect  thereof  has  heen  explained  to  the 

grantor  hy  the  attesting  solicitor,** 

In  respect  of  bills  of  sale  giyen  as  security  for  money,  the  B.  of  S.  Act, 

1882,  s.  10,  post,  p.  1257,  is  substituted  for  this  sub-section,  which  is  so 

far  repealed. 

'*  (2.)  Such  bill,  with  eyery  schedule  or  inyentory  thereto  annexed  or 
therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of  eyezy 
such  schedule  or  inyentory,  and  of  eyery  attestation  of  the  exeoa- 
tion  of  such  bill  of  sale,  together  with  an  affidavit  of  the  time  of 
such  bill  of  sale  being  made  or  giyen,  and  of  its  due  execution  and 
attestation,  and  a  description  of  the  residence  and  occupation  of 
the  person  making  or  giving  the  same  (or  in  case  the  same  is 
made  or  eiyen  by  any  ]^erson  under  or  in  the  execution  of  any 
process,  &en  a  description  of  the  residence  and  occupation  of  the 
person  against  whom  such  process  issued),  and  of  every  attestui^ 
witness  to  such  bill  of  sale,  shall  be  presented  to,  and  the  aauS. 
copy  and  affidavit  shall  be  filed  with  llie  registrar,  witiiin  seyen 
clear  days  after  the  making  or  giving  of  su(Sl  bill  of  sale,  in  like 
manner  as  a  warrant  of  attorney  in  any  personal  action  given  by 
a  trader  is  now  by  law  required  to  be  filed : "  [B.  of  8.  Act, 
1854,  s.  1.] 
'*  (3.)  If  the  bill  of  sale  is  made  or  given  subject  to  any  defeasance  or 
condition,  or  dedaration  of  trust  not  contained  in  the  body 
thereof,  such  defeasance,  condition,  or  declaration  shall  be  deemed 
to  be  part  of  the  bill,  and  shall  be  written  on  the  same  naper  or 
parchment  therewith  before  the  registration,  and  shall  oe  truly 
set  forth  in  the  copy  filed  under  this  Act  therewith  and  as  part 
thereof,  otherwise  me  registration  shall  be  yoid."  [B.  of  S.  Act, 
1854,  s.  2.] 
**  In  case  two  or  more  bills  of  sale  are  siven,  comprising  in  whole  or  in 

Sart  any  of  the  same  chattels,  they  shall  have  priority  in  uie  order  of  the 
ate  of  their  registration  respectively  as  regards  such  chattels. 
'*  A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not  be  regis- 
tered." 

By  sect.  11,  "  The  registration  of  a  bill  of  sale,  whether  executed  before 
or  after  the  commencement  of  this  Act,  must  be  renewed  once  at  least 
every  five  years,  and  if  a  period  of  five  years  elapses  from  the  registration 
or  renewed  registration  of  a  bill  of  sale,  without  a  renewal  or  further 
renewal  (as  the  case  may  be),  the  registration  shall  become  yoid.  The 
renewal  of  a  registration  shall  be  effected  by  filing  with  the  registrar  an 
affidavit  stating  the  date  of  the  bill  of  sale  and  of  the  last  registration 
thereof,  and  the  names,  residenoes,  and  occupations  of  the  parties  there^ 
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as  stated  theorein,  and  that  the  bill  of  sale  is  still  a  subsisting  seouritv. 
Every  such  affidavit  may  be  in  the  form  set  forth  in  the  Sche£ile  (A.)  lo 
this  Act  annexed."    [B.  of  8.  Aot,  1866,  ss.  4,  5.] 

**  A  renewal  of  registration  shall  not  become  necessary  by  reason  only 
of  a  transfer  or  assignment  of  a  biU  of  sale." 

By  sect.  12,  the  registrar  shall  keep  a  book  (called  ''  the  renter'*},  and 
shall,  upon  the  filing  of  any  bill  of  sale  or  copy  under  this  Act,  enter 
therein  the  particul^  of  the  bill  of  sale  in  the  form  given  in  the  2nd 
schedule  of  the  Act,  or  in  any  other  prescribed  form,  with  the  date  of 
filing,  and  shall  number  all  such  bills  registered  in  each  year  consecu- 
tively, according  to  the  respective  dates  of  their  registration.  *'  Upon  the 
registration  of  any  affidavit  of  renewal  the  like  entry  shall  be  made,  with 
the  addition  of  the  date  and  number  of  the  last  previous  entry  relating  to 
the  same  bill,  and  the  bill  of  sale  or  copy  originally  filed  shaJl  be  there- 
upon marked  with  the  number  affixed  to  such  affidavit  of  renewal." 
[B.  of  8.  Act,  1866,  ss.  5,  7J 

By  sect.  13,  and  42  &  43  Vict.  c.  78,  ss.  5,  6,  7,  andEules,  1883,  0.  Ixi., 
rr.  1,  25,  biUs  of  sale  are  registered  in  the  bills  of  sale  depaoiment  of  the 
Ceniral  Office,  under  the  superintendence  of  the  Masters  of  the  Supreme 
Court  of  Judicature.     [B.  of  S.  Act,  1854,  s.  1 ;  1866,  ss.  5,  7.  J 

By  sect.  14,  "  Any  judge  of  the  High  Court  of  Justice  on  bemg  satisfied 
that  the  omission  to  register  a  bill  of  sale  or  an  affidavit  of  renewal  thereof 
within  the  time  prescribed  by  this  Act,  or  the  omission  or  misstatement 
of  the  name,  residence,  or  occupation  of  anv  person,  was  accidental  or  due 
to  inadvertence,  may  in  his  discretion,  order  such  omission  or  misstate- 
ment to  be  rectified  by  the  insertion  in  the  register  of  the  true  name, 
residence,  or  occupation,  or  by  extending  the  time  for  such  registration 
on  such  terms  and  conditions  (if  any)  as  to  security,  notice  by  ^vertise- 
ment  or  otherwise,  or  as  to  any  other  matter,  as  he  thinks  fit  to  direct." 

By  sect.  15,  ^'Subject  to  and  in  accordance  with  any  rules  to  be  made 
under  and  for  the  purposes  of  this  Act,  the  registrar  may  order  a  memo- 
randum of  satisfaction  to  be  written  upon  any  registered  copy  of  a  bill  of 
sale  upon  the  prescribed  evidence  being  given  that  the  debt  (if  any)  for 
which  such  bill  of  sale  was  made  or  given  has  been  satisfied  or  dis- 
charged."    [B.  of  S.  Act,  1854,  s.  6.] 

By  sect.  16,  *'  Any  copy  of  a  registered  bill  of  sale,  and  affidavit  pur- 
portmg  to  be  an  office  copy  thereof,  shall  in  all  courts,  and  before  all 
arbitrators  or  other  persons,  be  admitted  as  prima  facie  evidence  thereof, 
and  of  the  fact  and  date  of  re^stration  as  shown  thereon." 

By  sect.  17,  **  Every  affidavit  required  by  or  for  the  purposes  of  this  Act 
may  be  sworn  before  a  master  of  any  division  of  the  High  Court,  of 
JukicCy*  (now  of  the  Supreme  Court  of  Judicature,  vide  ante,  p.  1255), 
"  or  before  any  commissioner  empowered  to  take  affidavits  in  the  Supreme 
Court  of  Judicature."    [B.  of  S.  Act,  1866,  s.  9.] 

By  sect.  20,  *'  Chaitela  comprised  in  a  bill  of  sale  which  has  been  and  con- 
tinues to  be  duly  registered  under  this  Act  shall  not  be  deemed  to  be  in  the 
possessiony  order ^  or  disposition  of  the  grantor  of  the  bill  of  sale  within  ,the 
meaning  of  the  Bankruptcy  Acty  1869."  In  respect  of  bills  of  sale  given  as 
security  for  money,  tnis  section  is  repealed  by  the  B.  of  S.  Act,  1882, 
s.  15.    See  also  the  B.  of  S.  Act,  1890,  s.  2,  post,  p.  1258. 

By  sect.  22,  rules  may  be  made  for  the  purposes  of  the  Act. 

By  sect.  22,  .**  When  the  time  for  registering  a  bill  of  sale  expires  on  a 
Sunday,  orother  day  on  which  the  registrar's  office  is  closed,  the  registration 
shall  be  valid  if  made  on  the  next  following  day  on  which  the  office  is  open," 

By  sect.  24,  "This  Act  shall  not  extend  to  Scotland  or  to  Ireland." 
[B.  of  S.  Aot,  1854,  8.  8;  1866,  s.  11.] 
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The  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  45  ft  46  Yict  c  43, 
came  into  operation  on  N'oy.  1st,  1882. 

By  sect.  3,  **The  Bills  of  Sale  Act,  1878,  is  hereinafter  referred  to  as 
'  the  principal  Act,'  and  this  Act  shall,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the  principal  Act ;  but  unleas  tiie 
context  otherwise  requires  shall  not  apply  to  any  bill  of  sale  duly  regis- 
tered before  the  commencement  of  tms  Act  so  long  as  the  registraticm 
thereof  is  not  avoided  by  non-renewal  or  otherwise. 

*'  The  expression  '  bill  of  sale,'  and  other  expressions  in  this  Act,  haye 
the  same  meaning  as  in  the  principal  Act,  except  as  to  bills  of  Bale  or 
other  documents  mentioned  in  section  four  of  the  principal  Act,  which 
may  be  giyen  otherwise  than  by  way  of  securitf  for  the  payment  of 
money,  to  which  last-mentioned  bills  of  sale  and  other  documents  this  Act 
shall  not  apply." 

Sect.  4.  "Every  bill  of  sale  shall  have  annexed  thereto  or  writUai 
thereon  a  schedule  containing  an  inventory  of  the  personal  chattels  com- 
prised in  the  bill  of  sale;  and  such  biu  of  sale,  save  as  hereinafter 
mentioned,  shaU  have  effect  only  in  respect  of  the  personal  chattels 
specifically  described  in  the  said  schedule ;  and  shall  be  void,  except  as 
against  the  grantor,  in  respect  of  any  personal  chattels  not  so  specifically 
described." 

Sect.  5.  "  Save  as  hereinafter  mentioned,  a  bill  of  sale  shall  be  Toid, 
except  as  against  the  grantor,  in  respect  of  any  personal  chatteLs  speci- 
fically desGm)ed  in  the  schedule  thereto,  of  whidi  the  grantor  was  not  the 
true  owner  at  the  time  of  the  execution  of  the  bill  of  sale." 

Sect.  6.  '*  Nothing  contained  in  the  foregoing  sections  of  this  Act  shall 
render  a  bill  of  sale  void  in  respect  of  any  of  ue  following  things;  (that 
is  to  say), 

*'(1.)  Any  growing  crops  separately  assigned  or  charged  where  sadi 
crops  were  actually  growing  at  the  time  when  the  Dili  of  sale  -was 
executed. 
"  (2.)  Any  fixtures  separately  assigned  or  charged,  and  any  plant  or 
trade  machinery  where  such  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  upon  any  laoid,  farm,  factory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in  substitution  for  any 
of  the  like  fixtures,  plant,  or  trade  machinery  specifically  described 
in  the  schedule  to  sudi  bill  of  sale." 
Sect.  7.  "  Personal  chattels  assigned  under  a  bill  of  sale  shall  not  be 
liable  to  be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than 
the  following  causes : — 

'*  (1.)  If  the  grantor  shall  make  default  in  pa^rment  of  the  sum  or  smns 

of  money  thereby  secured  at  the  time  therein  provided  for  payment, 

or  in  the  performance  of  any  covenant  or  agreement  contained  in  the 

bill  of  sale  and  necessary  for  maintaining  the  security ; 

"  (2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the  said  goods, 

or  any  of  them,  to  be  distrained  for  rent,  rates,  or  taxes ; 
'*  (3.)  If  the  grantor  shall  fraudulently  either  remove  or  suffer  the  said 

goods,  or  any  of  them,  to  be  removed  from  the  prenuses ; 
'*  (4.)  If  the  ffrantor  shall  not,  without  reasonable  excuse,  upon  demand 
in  writing  by  the  grantee,  produce  to  him  his  last  receipte  for  rent, 
rates,  and  taxes ; 
*'(5.)  If  execution  shall  have  been  levied  against  the  goods  of  the 
grantor  under  any  judgment  at  law : 
**  Provided  that  the  grantor  may  within  five  days  from  the  seizure  or 
taking  possession  of  any  chattels  on  account  of  any  of  the  above-men- 
tioned causes,  apply  to  tne  High  Court,  or  to  a  judge  thereof  in  chamben, 
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and  Buoli  court  or  judge,  if  satisfied  that  by  payment  of  money  or  other- 
"wise  the  said  cause  of  seizure  no  longer  exists,  may  restrain  tne  grantee 
from  removing  or  selling  the  said  chattels,  or  may  make  such  other  order 
as  may  seem  just." 

Sect.  8.  '*  Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  re^- 
tered  under  the  principal  Act  'within  seyen  clear  days  after  the  execution 
thereof,  or  if  it  is  executed  in  any  place  out  of  England  then  "within  seyen 
clear  days  after  the  time  at  whicn  it  would  in  the  ordinary  course  of  post 
arrive  in  Ebigland  if  posted  immediately  after  the  execution  thereof ;  and 
i^all  truly  set  forth  tiie  consideration  for  whidi  it  was  given ;  otherwise 
such  bill  of  sale  shall  be  void  in  respect  of  the  personal  chattels  comprised 
therein." 

Sect.  9.  ''  A  bill  of  sale  made  or  given  by  way  of  security  for  the  pay- 
ment of  money  by  the  ^irantor  thereof  shall  be  void  unless  made  m 
accordance  with  the  form  m  the  schedule  to  this  Act  annexed."*  See  the 
B.  of  S.  Act,  1890,  po9t,  p.  1258. 

Sect.  10.  *'  The  execution  of  every  biU  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses,  not  being  a  party 
or  parties  thereto.  So  much  of  section  ten  of  the  principal  Act  as  rej^uires 
that  the  execution  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of 
the  Supreme  Court,  and  that  the  attestation  shall  state  tnat  before  the 
execution  of  the  bill  of  sale  the  effect  thereof  has  been  explained  to  the 
grantor  by  the  attesting  witness,  is  hereby  repealed." 

Sect.  12.  **  Every  bill  of  sale  made  or  given  in  consideration  of  any  sum 
under  30/.  shall  be  void." 

Sect.  13.  **A11  personal  chattels  seized  or  of  which  possession  is 
taken  after  the  commencement  of  this  Act,  under  or  by  virtue  of  any 
bill  of  sale  f  whether  registered  before  or  after  the  commencement  of 
tiiis  Act),  shall  remain  on  the  premises  where  they  were  so  seized  or  so 

•  SCHEDULE. 


FoBX  OF  Bnx  OF  Sale. 

This  Indenture  made  the  day  of  ,  between  A,B.  of 

of  the  one  part,  and  CD.  of  of  the  other  part,  witnesBoth, 

that  in  conBideration  of  the  Bum  of  £  now  paid  to  A,£,  by  CD.,  the 

reodpt  of  which  the  said  A,B.  hereby  acknowledKes  [or  whatever  eUe  the  eon" 
sideraiion  may  he"],  he  the  said  A.B,  dow  hereby  assign  unto  C.  Z>.,  Mb  exeoutora, 
adminiBtrators,  and  aasiffiiB,  all  and  singular  the  several  chattels  and  things 
Bpecifioally  deeoribed  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate  of 

per  cent,  per  annum  [or  whatever  else  may  be  the  rate"].  And  the  said  A.B,  doth 
further  agree  and  declare  that  he  will  duly  pay  to  the  said  (7.2).  the  principal 
sum  aforesaid,  together  with  the  interest  then  due,  by  equal  payments 

of  £  on  ue  day  of  [or  whatever  eUe  may  he  the  etipulated 

timet  or  time  of  payment'].  And  the  said  A.B.  doth  also  agree  with  the  said  C.B. 
that  he  will  [here  intert  terms  at  to  inturanee,  payment  of  rent,  or  otherwiu^  which 
the  parties  may  agree  to  for  the  maintenance  or  defeasance  of  the  security']. 

Aovided  always,  that  the  dhatteU  hereby  assigned  shall  not  oe  liable  to 
seizure  or  to  be  taken  possession  of  by  the  said  C.J),  for  any  cause  other  than 
those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  A.B,  in  the  presence  of  me  B,F.  [add  witness* 
name^  address,  and  description']. 


J 
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taken  poasesfiioii  of,  and  shall  not  be  xemoyed  or  Bold  uniil  after  the 
expiration  of  five  dear  days  from  the  day  they  vere  so  seised  or  so  taken 
possession  of.'* 

Sect.  14.  *' A  bill  of  sale  to  which  this  Act  applies  shall  be  no  protection 
in  resj>ect  of  personal  chattels  included  in  such  bill  of  sale  which  but  for 
such  bill  of  sale  would  have  been  liable  to  distress  under  a  warrant  for  the 
recovery  of  taxes  and  poor  and  other  parochial  rates.'* 

Sect.  15.  "  The  8th  and  the  20th  sections  of  the  principal  Act,  and  also 
all  other  enactments  contained  in  the  principal  Act  which  are  inconsistent 
with  this  Act  are  repealed,  but  this  repeal  shall  not  affect  the  validity  of 
anything  done  or  sunered  under  the  principal  Act  before  the  commenoe- 
ment  of  this  Act." 

Sect.  17.  **  Nothing  in  this  Act  shall  apply  to  any  debentures  issued  by 
any  mortgage,  loan,  or  other  incoiporated  company,  and  secured  upon  the 
capital  stock  or  ^pods,  diattels,  and  effects  of  such  company." 

Beet.  18.  *'  This  Act  shall  not  extend  te  Scotland  or  Ireluid." 

By  the  B.  of  S.  Act,  1890  (53  &  54  Yict  c.  53),  s.  1,  <<Aninsfcni- 
ment  given  or  executed  at  any  time  prior  to  such  deposit,  reshipment,  or 
delivery  as  hereinafter  mentioned,  hvpothecating  or  dedaring  trusts  of 
imported  goods  durine  the  interval  between  the  discharge  of  the  goods 
from  the  siiip  in  which  thev  are  imported  and  their  deposit  in  a  ware- 
house, factory,  or  store,  or  their  being  reshijpped  for  export  or  delivered 
to  a  purch£i6er  not  being  the  x>urchaser  givii^  or  executmg  sudi  instru- 
ment, shall  not  be  deemed  a  bill  of  sale  withm  the  meaning  of  sect.  9  of 
the  Bills  of  Sale  Act,  1882." 

Sect.  2.  '*  Nothing  in  this  Act  shall  affect  the  operation  of  sect.  44 
of  the  Bankruptoy  Act,  1883,  in  respect  of  any  goods  comprised  in  any 
such  instrument  as  is  hereinbefore  described,  if  such  ^ooas  would  but 
for  this  Act  oe  goods  within  the  meaning  of  sub-section  three  of  that 
section." 

Under  the  B.  of  S.  Act,  1878,  ss.  3,  4,  ante,  p.  1251,  bills  of  sale  are 
limited  to  documents,  whereby  the  grantee  has  power  to  seize  or  take 

Sossession  of  any  personal  chattels  comprised  in  the  bill  of  sale ;  the  Acts 
o  not  therefore  **  include  letters  of  hypothecation  accompanying  a  deposit 
of  ^|oods  by  merchante  or  factors,  or  pawntickete  given  by  pawnbroKors, 
or,  in  fact,  any  case  where  the  object  and  effect  of  the  tnmsaction  are 
immediately  to  transfer  the  possession  from  the  grantor  to  the  gracntee." 
Expte.  Close,  14  Q.  B.  D.  386,  393;  AUenborou^h'e  Case,  28  Gh.  D.  682; 
Expte.  Huhhard,  17  Q.  B.  D.  690,  C.  A.,  explaining  J^x  jTfe.  Parsons,  16 
Q.  B.  D.  532,  C.  A. ;  Hilton  v.  Tucker,  39  Ch.  D.  669.  But  this  urincrple 
cannot  be  extended  to  a  pledge  created  by  agreement  and  without  any 
physical  change  in  the  custody  of  the  goods.  Mills  v.  Charlesworth,  25 
0.  B.  D.  421. 

Under  the  B.  of  S.  Act,  1854,  a  receipt  for  a  sum  of  money  as  the  price 
of  household  goods  and  effects,  stated  to  have  been  purchased  on  the  day 
of  the  receipt,  was  not  a  bill  of  sale  within  the  Act  Allsop  v.  Day,  7 
H.  &  N.  457;  31  L.  J.,  Ex.  105;  Byerley  v.  Prevost,  L.  E.,  6  C.  P.  144. 
Nor  was  a  receipt,  containing  an  inventory,  given  by  a  sheriff's  oflSoer  for 
41ie  price  of  goods  sold  imder  an  execution.  Woodyaie  v.  Oodfrey,  5  Ex. 
D.  24,.  C.  A.  Where,  however,  independently  of  such  document  there 
'was  no  sale  of  the  goods,  and  there  was  one  transaction  constituted  by 
the  inventory  and  &e  receipt  thereto  attadied,  and  if  theie  had  been  no 
document  there  would  have  been  fio  transaction,  the  document  requires 
registration.  S.  C.  Id,  p.  26,  perUL.  E. ;  Ex  pte.  OdeU,  10  Ch.  D.  76, 
C.  A. ;  Ex  pte.  Cooper,  Id,  313,  0.  A.  And  notwithstanding  the  wider 
definition  given  by  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1251,  the  above 
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difltinciion  holcLs  good;  and  tmless  the  myentary  and  receipt  constitute  an 
aasuranoe  of  some  legal  or  equitable  interest  in  the  goods,  regisiration  is 
not  neoessary.  Mar»den  v.  Meadows,  7  Q.  B.  D.  80,  C.  A. ;  Newlove  v. 
Shrewsbury y  21  Q.  B.  D.  41,  0.  A.;  N*  Central  Wagon  Co.  y.  Manchester , 
<fcc.  Ry.  Co,,  35  Ch.  D.  191,  0.  A.;  13  Ap.  Oa.  654,  D.  P.,  and  vide  Id, 
p.  569,  fCT  Ld.  Macnaghten.  Sect.  4  includes  all  agreements  giying  a 
charge  in  equity.  But,  an  oral  agreement  to  giye  a  bill  of  sale ;  Ex  pte, 
ffauxwell,  23  Gh.  D.  626,  0.  A. ;  or  amounting  to  a  mortage ;  Bedhead  y» 
WestxDood,  69  L.  T.,  N.  S.  293,  T.  S.  1888;  United  Forty  Pound  Loan  Oluh 
y.  Bextony  (1891)  1  Q.  B.  28,  n.,  does  not  require  registration.  Iq  the  case 
of  a  sale  oi  land  and  trade  machinery,  the  ^.  of  S.  Acts  do  not  aif ect  the 
yendor's  lien  arising  by  iinplication  of  law ;  In  re  Vulcan  Ironworks  Coi, 
W.  N.  1888,  p.  37,  H.  S.,  North,  J. ;  unless  the  agreement  for  sale  waiyes 
the  lien.  InreL.  &  Lancashire  Paper  Mills  Co,,  Id,  p.  36,  cor.  Id,  Under 
the  B.  of  8.  Act,  1854,  an  agreement  giying  a  yendor  a  lien,  analogous 
to  the  ordinary  yendor's  Hen,  was  not  a  bill  of  sale.  Ex  pte,  Watson,  5 
Ch.  D.  35,  0.  A.  Unless,  howeyer,  the  agreement  amounts  to  a  transfer 
in  the  ordinary  course  of  trade  {vide  Ex  pte,  N,  W,  Batik,  infra),  it  is 
now,  under  the  B.  of  S.  Act,  1878,  s.  4,  a  Dill  of  sale.  Cohum  y.  Collins, 
35  Gh.  D.  373.  A  memorandum  in  writing  of  a  sale  of  goods,  essential  to 
its  yalidity,  under  the  Stat,  of  Frauds,  s.  17,  is  an  assurance  within  the 
B.  of  S.  Act,  1878,  s.  4.    Evans  y.  Eoherts,  36  Gh.  D.  196. 

An  agreement  for  the  purchase  by  B.  of  furniture  from  A.  on  *'the  hire 
system,"  whereby  B.  hires  the  furniture  of  A.,  on  the  terms  that  it  shall 
llecome  B.'s  property  when  certain  instalments  haye  been  paid,  with 
liberty  to  A.  to  seize  the  furniture  on  default  by  B.  to  pay  any  instal- 
ment, is  not  a  bill  of  sale  granted  by  B.,  for  the  property  m  the  furniture 
remains  in  A.  until  all  the  instalments  are  paid.  Ex  pte,  Crawcour,  9  Gh. 
D,  419,  G.  A.  It  makes  no  difference  that  the  furmture  originally  be- 
longed to  B.  and  was  sold  by  him  to  A.  on  the  terms  that  B.  should  so 
repurchase  it  on  the  **  hire  system*'  aboye  described,  for  a  contract  of  sale 
coupled  with  an  option  of  purchase  dilfers  entirely  from  a  mortgage. 
N.  Central  Wagon  Go,  y.  Manchester,  &c.  By,  Co,,  13  Ap.  Ga.  554,  567,  per 
Ld.  Macnaghten.  In  such  case,  howeyer,  uie  real  nature  of  the  transaction 
must  be  inquired  into  by  oral  eyidence,  beyond  the  mere  hiring  agree- 
ment, and  if  it  be  merely  a  deyice  for  giving  A.  security  for  a  loan  to  B., 
to  be  repaid  by  instalments,  so  as  to  evade  tne  B.  of  S.  Acts,  the  written 
hiring  agreement  signed  by  B.  wiU  be  a  bill  of  sale,  and  the  security 
will  be  yoid  if  not  registered,  whether  against  the  trustee  in  bankrupted 
of  A.;  In  re  Watson,  25  Q.  B.  D.  27,  G.  A.;  or  against  A.  himself; 
Madell  y.  Thomas,  (1891)  1  Q.  B.  230,  G.  A. ;  Beckett  y.  Tower  Assets  Co,, 
(1891)  1  Q,,  B.  638,  G.  A.,  reyersing  Id,  1.  Where  the  hiring  agreement 
IS  not  a  bill  of  sale,  neither  is  a  mortgage  to  G.  by  A.,  of  his  interest 
therein.    Ex  pte,  Bawlings,  22  Q.  B.  D.  193,  G.  A. 

Sub-mortga^s  of  registered  bills  of  sale  do  not  fall  within  sect.  4,  ante, 
p.  1251,  but  within  sect.  10,  ante,  p.  1254,  and  do  not  therefore  require 
registration.    Ex  pte,  Turquandy  14  Q.  B.  D.  636,  G.  A. 

The  exceptions  m  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1251,  relating  to 
bills  of  sale,  include  an  informal  agreement  for  a  marria^  settlement ; 
Wenman  y.  Lyon,  (1891^  1  Q.  B.  634 ;  but  not  a  post-nuptial  settlement 
in  trustees  for  the  benent  of  wife  and  children ;  Fowler  y.  Foster,  28  L.  J., 
Q.  B.  210 ;  Ashton  y.  Blackshaw,  L.  B.,  9  Eq.  510 ;  unless  made  in  pur- 
9uance  of  ante-nuptial  articles,  for  in  such  case  the  articles  form  the  real 
settlement.  See  Wenman  y.  Lyon^  supra.  The  exceptions  include  a  bill 
pi  sale  of  a  ship,  eyen  though  neither  the  ship  nor  the  bill  of  sale  are 
^gistered  under  tJie  Merchant  Shipping  Act,  1854.     Union  Bank  of  London 
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T.  LenanUm,  3  C.  P.  D.  243»  C.  A.  See  also  StmituUmy.  Clay,  32  L.  J.,  Gh. 
603.  8o  a  dumb  barge  propelled  by  oars;  Cfappy,  Bond,  19  Q.  B.  D.  200» 
0.  A. ;  or  a  hopper  large.  See  The  Mac,  7  F.  D.  126,  0.  A.  So  ihey 
include  a  letter  of  hvpothecation,  ^ven  in  tiie  ordinary  ooiirseof  bosineeB. 
See  Exvte.  Close  and  other  caaee  cited  ante,  p.  1258.  As  to  an  aasignment 
for  the  oenefit  of  creditors,  see  General  Furnishing,  dtc.  Co.  y.  Venn^  2  H. 
&  0.  153;  32  L.  J.,  Ex.  220;  and  Bddero  y.  L.  db  Westminster  Discouni 
Co.,  6  Ex.  D.  47. 

A  bill  of  sale  of  personal  property  in  Scotland,  to  which  oonntz]^  the 
Act  does  not  apply  (seeB.  of  S.  Act,  1878,  s.  24,  ante,  p.  1255),  is  not  within 
the  Act.     Coote  y.  decks,  L.  B.,  13  Eq.  597. 

Growing  crops  were  not  (until  after  seyeranoe,  Ex  j9fe.  National  Mtr^ 
cantile  Bank,  16  Gh.  D.  104,  0.  A.),  personal  chattels  within  the  B.  of  S. 
Act,  1854;  Brantom  y.  OriffiU,  2  0.  J?.  D.  212,  0.  A. ;  but  this  is  other- 
wise under  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1252,  when  they  are  assigned 
separately  from  the  land  whereon  they  grow.  See  also  sect.  7,  anfe, 
p.  1253. 

Under  the  B.  of  S.  Act,  1854,  a  mortga^  of  trade  fixtures,  toi^etiher 
with  the  freehold,  by  the  owner  of  the  freehold,  did  not  require  registra- 
tion, for  the  property  in  the  fixtures  passed  as  part  of  the  freehold. 
Mather  y.  Fraser,  2  A.  &  J.  536 ;  25  L.  J.,  Oh.  361 ;  Holland  y.  Hod^soti^ 
L.  R.,  7  0.  P.  328,  Ex.  Oh. ;  Sheffield,  <fcc.  Building  8oc.  y.  HarrUon,  15 
Q.  B.  D.  358,  0.  A. ;  and  vide  ante,  p.  1099.  And  this  is  so  also  under  the 
B.  of  S.  Act,  1878,  ss.  4,  5,  anU,  pp.  1251,  1252.  BatchMor  y.  Taies,  38 
Oh.  D.  112,  0.  A.  Under  the  B.  of  S.  Act,  1854,  where  a  lessee  of  land 
for  years,  the  absolute  owner  of  fixtures  thereon,  by  way  of  mortgage, 
sub-demised  the  land,  and  assigned  the  fixtures,  he  dealt  with  them  in 
their  character  as  fixtures  separate  from  the  ownership  of  the  land,  and 
the  deed  required  registration.  HavjUry  y.  Butlin,  L.  B.,  8  Q.  B.  290 ; 
Fxpte.  Baglish,  Id.  1072 ;  Ex  pte.  Brown,  9  Oh.  D.  389,  0.  A.  The  test 
was  whether  the  deed  gaye  the  mortgagee  power  to  enter  and  seyer  the 
fixtures,  and  deal  with  them  separately,  if  so,  the  deed  required  registra- 
tion ;  but,  if  it  merely  gaye  him  the  use  of  the  fixtures  during  the  tenn 
it  was  otherwise.  Ex  pte.  Barclay,  L.  B.,  9  Oh.  576 ;  Ex  pte.  Alexander^ 
4  Oh.  D.  503.  See  also  Southport,  &c.  Banking  Co,  y.  Thompson,  37  Ch.  D. 
64,  0.  A.  The  distLnction  aboye  stated  applies  imder  the  B.  of  S.  Act, 
1878,  in  the  case  of  trade  fixtures.  Baicheldor  y.  Taies,  supra.  It  seeooiB, 
howeyer,  that  by  reason  of  the  B.  of  S.  Act,  1878,  s.  7,  ante,  p.  1253,  which 
is  retrospectiye  in  its  operation,  in  neither  case  would  a  mortgage  with 
the  land,  of  fixtures,  not  being  trade  fixtures,  now  require  registration. 
S.  0.,  38  Oh.  D.  120,  per  Ootton,  L.  J.  Sect.  7  also  alters  the  rule  laid 
down  under  the  B.  of  S.  Act,  1854,  in  Water/all  y.  Fenietone,  6  £.  &  B. 
876;  26  L.  J.,  Q.  B.  100,  that  a  deed  which,  while  assigning  land  and 
machinery  thereon,  created  a  primary  charge  on  the  latter,  as  distinct 
from  the  land,  required  registration.  See  further  on  this  section,  £x  pte., 
Moore  &  Bohin8on*s  Banking  Co.,  14  Oh.  D.  379.  The  trade  machinery 
excepted  by  sect.  5,  ante,  p.  1252,  are  not  personal  chattels  within  tiie  Act 
for  any  purpose.  Ex  pte.  Byrne,  20  Q,B.  D.  310,  0.  A. ;  Tophatn  y. 
Oreenside  Glazed  Firebrick  Co.,  37  Oh.  D.  281.  An  equitable  mort^a^ 
of  land  and  buildings  witii  fixtures  by  d^>0Bit  of  deeds  only,  is 
goyemed  by  the  same  rules  as  a  mortgage  by  deed.  Ex  pte.  Tweaiie,  5 
Oh.  D.  559.  The  undiyided  share  of  a  partnership,  part  of  the  property 
of  which  includes  fixtures,  is  not  included  in  the  term  fixtures.  Expte^ 
Fletcher,  8  Oh.  D.  218.    See  further.  Ex  pte.  Brovm,  ante,  p.  1260. 

An  agreement  in  writing  between  A.  and  B.,  by  wludi  it  was  agreed 
that  B.  should  build  on  A.  s  land,  and  which  proyided  that  aU  maternls 
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brought  by  B.  on  the  land  should  become  the  property  of  A.,  is  not  a  bill 
of  aale  under  the  B.  of  S.  Act,  1878,  s.  4.  Eeevea  y.  Barlow,  11  Q.  B.  D. 
610 ;  12  Q.  B.  I).  436,  C.  A.  The  cases  of  Broum  y.  Bateman,  L.  B.,  2 
0.  P.  272 ;  Blake  y.  Izard,  16  W.  E.  108,  T.  T.  1867,  C.  P. ;  and  Ex  pte. 
NewiU,  16  Ch.  D.  522,  C.  A.,  cited  ante,  p.  1089,  to  the  like  effect,  were 
decided  under  the  B.  of  S.  Act,  1854,  s.  7.  But  it  is  otherwise  where  there 
is  a  mortgage  by  B.  to  A.  of  land  and  buildings  in  course  of  erection 
thereon,  and  of  building  materials  brought  thereon,  which  B.  coyenanted 
should  be  considered  as  part  of  the  fee  simple  of  the  land,  with  a  licence 
to  A.  to  enter  and  sell  the  materials  on  default  of  payment  of  the  mortise 
money,  for  such  mortgage  is  a  bill  of  sale  so  far  as  relates  to  the  maten^. 
Glimpaon  y.  CoUa,  23  Q.  B.  D.  465.  A  mortgage  including  chattels,  with 
a  power  ultimately  to  take  possession  or  distrain,  was  not  necessarily 
within  the  B.  of  S.  Act,  1854.  Morton  y.  Woods,  L.  E.,  4  a  B.  293, 
307,  Ex.  Ch. ;  now,  howeyer,  see  B.  of  S.  Act,  1878,  s.  6,  ante,  p.  1253. 

By  the  B.  of  S.  Act,  1882,  s.  4,  ante,  p.  1256,  a  bill  of  sale,  giyen  as 
security  for  money  must  haye  a  schedule  containing  an  inyentorjr  of  the 
goods  specifically  described  therein,  and  is  yoid,  except  as  against  the 
grantor,  in  respect  of  goods  not  so  specifically  described.  Bjr  sect.  5,  ante, 
p.  1256,  the  bill  of  sale  is,  except  as  against  the  grantor,  yoid  as  to  any 
goods  so  described,  not  his  property  at  the  time  of  execution  of  the  bill  of 
sale ;  but  by  sect.  6,  the  proyisions  of  sects.  4,  5,  ante,  p.  1252,  do  not  apply 
(1)  to  growing  crops  separately  charged,  or  ^2)  to  fixtures  separately 
assij^ed,  or  trade  machinery,  &c.,  used  on  the  laiid,  &c.,  in  substitution 
for  like  fixtures,  &c.,  specifically  described.  And  by  sect.  9  such  a  bill  of 
sale  is  yoid — ^if  not  in  the  form  giyen  by  the  schedule,  or  (sect.  12)  if  giyen 
in  consideration  for  less  than  30^     Vide  post,  pp.  1270  et  seq. 

As  to  what  are  choses  in  action,  vide  ante,  p.  1090. 

The  construction  of  the  B.  of  S.  Act,  1878,  s.  4,  as  to  apparent  posses- 
sion is,  **  that  the  goods  shall  be  deemed  in  the  apparent  possession  of  the 
yendor  as  long  as  they  are  on  premises  occupied  oy  him,  i^  nothing  more 
has  been  done  to  them  than  the  rnere  formal  taking  possession ; "  Gough  y. 
Everard,  2  H.  &  0.  1,  12;  32  L.  J.,  Ex.  210,  214,  per  Bramwell,  B.; 
followed  in  Smith  y.  Wall,  18  L.  T.,  N.  S.  183,  H.  T.  1868,  Ex. ;  if,  how- 
eyer, the  yendee  haye  taken  actual  possession  of  the  goods,  and  they  no 
longer  appear  to  be  in  the  possession  of  the  yendor,  the  goods  are  not 
within  sects.  4,  8,  notwithstanding  the^  remain  on  premises,  &c.,  occupied 
by  the  yendee.  S.  CG.  It  is  immaterial  that  the  srantee  has  taken  pos- 
session by  means  that  would  per  se  haye  been  a  miudulent  preference. 
Ex  pte,  Symmons,  14  Ch.  D.  693.  The  possession  may  be  taken,  among 
other  ways,  by  packing  up  the  goods  for  remoyal;  Ex  pte»  Jay,  L.  E.,  9 
Ch.  697 ;  or  by  adyertising  them  for  sale  as  the  goods  of  the  grantor,  sold 
under  a  bill  of  sale.  Emanuel  y.  Bridger,  L.  E.,  9  Q.  B.  286;  Smith  y. 
Wall,  supra.  But,  it  is  not  sufficient  merely  to  adyeitise  the  goods  for 
sale,  although  the  adyertisement  refers  to  a  solicitor  for  particulars,  as  it 
does  not  appear  that  the  sale  is  not  by  the  grantor  himself.  Ex  pte,  Lewis, 
li.  E.,  6  Ch.  626.  And  a  demand  merely,  or  an  imsuccessful  attempt  to 
obtain  possession  does  not  take  the  goods  out  of  the  Act.  Ancona  y. 
Sogers,  1  Ex.  P.  285.  Possession  of  a  bailee  is  possession  of  his  bailor, 
and  cannot  be  altered  by  a  demand  made  on  the  former.  S.  C.  See 
farther  Ex  pte.  Fletcher,  5  Ch.  D.  809,  C.  A.  Nor  is  it  sufficient  to  obtain 
a  conditional  order  appointing  a  receiyer,  until  the  condition  has  been 
satisfied.  Edwards  y.  Edwaras,  2  Ch.  D.  291,  C.  A.  Where  a  man  is 
sent  into  possession,  and  remains  there  without  interfering  with  the  use 
of  the  go<^  by  the  ^antor,  this  is  a  mere  formal  possession  within  sect.  4. 
Ex  pie*  Hooman,  L.  E.,  10  Eq.  63.    But,  where  the  sheriff  is  in  possession 
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of  tiie  goods  in  the  ordinary  way,  under  an  execution,  they  cease  to  be  in 
the  apparent  posBession  of  the  execution  debtor.  Ex  pU,  Sajfery,  16 
Oh.  D.  668,  0.  A.  The  occupation  of  the  grantor,  intenaed  by  the  sec- 
tion, is  an  actual  de  /ado  occupation ;  a  constructiye  occupatLon  is  in- 
sufficient.   Robinson  v.  Briags^  Ij.  B.,  6  Ex.  1. 

A  bill  of  sale  of  goods,  followed  by  open  delivery  and  possession,  Piercg 
V.  Humphreys,  17  Ii.  T.,  N.  S.  456,  H.  T.  1868,  Stuart,  V.-O. ;  or,  of 
goods  not  actually  in  the  possession  of  the  assizor  at  or  after  the  time  of 
execution  of  process.  Minister  y.  Price,  1  F.  &  £*.  686,  Willes,  J. ;  requires 
no  registration ;  unless  giyen  as  security  for  money ;  see  B.  of  8.  Act^ 
1882,  8.  8,  ante,  p.  1257. 

The  B.  of  S.  Act,  1878,  s.  6,  anie,ja.  1253,  does  not  ayoid  the  or^mary 
attornment  clause  in  a  mortgage  of  land,  so  as  to  destroy  the  relation  A 
landlord  and  tenant  thereby  created  between  the  mortgagee  and  mort- 
gagor ;  Mumford  y.  Collier,  25  Q.  B.  D.  279 ;  but  so  far  as  it  giyes  the 
mortgage  a  power  of  distress  as  security  for  the  payment  of  interest  in 
arrear,  it  is  to  be  deemed  a  bill  of  sale.  S.  C. ;  Ex  pte.  Kennedy,  21 Q.  B.  D. 
384,  C.  A.  The  proyiso  ap]^liee  only  where  the  mortgagee  has  taken 
actual  possession  of  the  premises  and  has  subsec^uently  demised  tliem  to 
the  mortgagor,  and  not  to  a  case  where  the  demise  has  been  created  by 
the  mortise  deed  itself.    S.  0. 

The  B.  of  S.  Act,  1878,  s.  8,  ante,  p.  1253,  and  the  B.  of  S.  Act,  1882, 
s.  8,  ante,  p.  1257,  require  that  the  bill  of  sale  shall  be  duly  attested  and 
registered.  The  attestation  of  bills  of  sale  under  the  B.  of  8.  Act,  1878, 
is  regulated  by  sect.  10  (1),  and  that  iinder  the  B.  of  8.  Act,  1S82,  by 
sect.  10,  ante,  p.  1257.  The  re8:istration  is  regulated  by  the  B.  of  8.  Act, 
1878,  10  (2),  ante,  p.  1254,  and  the  decisions  thereon  are  collected  posi^ 
pp.  1265  et  seq.  Sect.  8  of  each  Act  also  enacts  that  the  bill  of  sale  shall  set 
forth  the  consideration  for  which  it  was  giyen.  The  consideration  to  be 
stated,  is  the  sum  then  advanced  to  the  grantor,  and  not  necessaiflr  the 
amount  the  bill  of  sale  was  giyen  to  secure.  Ex  pte,  ChaUinor,  16  On.  D. 
260,  C.  A.  Thus,  where,  in  addition  to  a  present  advance,  the  bill  of  sale 
is  given  to  secure  a  sum  advanced  under  a  prior  mortgage,  it  is  not 
necessary  that  the  latter  sum  should  be  correctly  stated.  8.  0.  It  is 
sufficient  to  state  the  consideration,  as  it  would  properly  have  been  stated, 
independently  of  the  Act ;  and  it  is  not  necessary  to  state  a  collateral 
agreement  between  the  grantor  and  grantee  as  to  its  application,  e,g.^  in 
payment  of  a  previously  existing  debt  from  the  grantor  to  the  grantee. 
Ex  pte.  National  Mercantile  Bank,  15  Ch.  D.  42,  0.  A.;  Ex  pte.  Boiland^ 
21  Ch.  D.  543,  0.  A. ;  Ex  pte,  Challinor,  supra,  explained  in  Ex  pte.  JRoipk, 
19  Ch.  D.  98,  0.  A. ;  and  Ex  pte,  FiHh,  Id,  419,  C.  A.  So,  moneys  paid 
at  the  re(^u6st  of  the  grantor  may,  in  the  absence  of  mala  fides,  be  stated 
to  be  paid  to  the  grantee.  S.  C. ;  Hamlyn  v.  Betteley,  5  C.  P.  D.  327, 
See  also  Ex  pte.  Hunt,  13  Q.  B.  D.  36.  It  is  sufficient  if  it  appear  from 
the  terms  of  the  instrument  what  the  consideration  really  was.  Boheris  v. 
Roberts,  Id,  794,  C.  A.  And  it  is  not  necessary  that  the  money  stated  as 
the  consideration  should  actually  pass,  an  allowance  in  account  is  8u£B- 
cient.  Credit  Co,  v.  PoU,  6  Q.  B.  D.  295,  0.  A. ;  Ex  pte.  NeUon,  W.  N- 
1887,  p.  7,  0.  A. ;  Ex  pte,  Johnson,  26  Ch.  D.  338,  0.  A.  But  where  part 
of  the  advance,  stated  m  the  bill  of  sale  as  the  consideration  therefor,  is 
retained  by  the  grantee  for  sums  not  due  from  the  debtor,  at  the  time  of 
the  execution  thereof,  e,g,,  for  interest,  or  costs,  or  other  expenses  incurred 
in  the  preparation  of  the  bill  of  sale,  so  that  the  statement  as  to  the  amount 
of  the  advance  is  a  mere  sham,  sect.  8  is  not  satisfied.  HamiUcn  v. 
Chains,  7  Q.  B.  D.  319,  C.  A. ;  Ex  pte.  Charing  Cross,  Ac.  Bank,  16  Ch.  D. 
35,  C.  A. ;  Ex  pte.  Firth,  supra ;  Richardson  v,  Harris,  22  Q.  B.  D.  268, 
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G.  A.  And  an  Offreement  to  pay  a  sum  of  money  at  a  future  date,  is  not 
sufficiently  descriDed  as  a  sum  paid  at  or  before  uie  execution  of  the  deed. 
ExpU.  Roiphy  ante,  p.  1 162.  It  is  not  sufficient  that  the  receipt  at  the  foot  of 
the  deed  should  exj^ain  the  transaction.  Expte.  Charing  Cross  ^  dtc.  Bank, 
anJUy  p.  1162.  So  a  bill  of  sale  is  yoid  if  it  do  not  on  its  face  show  the  real 
agreement,  but  is  dependent  for  its  effect  on  some  other  document. 
Sharp  v.  Brown,  38  C9i.  D.  427.  Where  a  bill  of  sale  executed  to  secure  an 
actual  advance  of  1,500Z. ,  was  found  to  be  void  owing  to  some  of  its  clauses, 
and,^  newbiU  of  sale  was  four  days,  afterwards  made  in  substitution 
tiierefor,  the  consideration  of  the  latter  was  held  to  be  truly  stated  as 
**  1,5002.  now  paid."  Ex  pie,  Allam,  14  Q.  B.  D.  43.  A  collateral  agree- 
ment not  to  register  the  bill  of  sale  need  not  be  stated  therein.  Ex  pte. 
Popplewell,  21  Oh.  D.  73,  0.  A.  The  B.  of  S.  Act,  1878,  s.  8,  applies  to 
absolute  bills  of  sale.  Tuck  y.  Southern  Counties  Deposit  Bank,  42  Oh.  D. 
471,  0.  A. 

No  registration  is  necessary  under  the  B.  of  S.  Act,  1878,  s.  8,  or  the 
B.  of  S.  Act,  1882,  s.  8,  ante,  p.  1257,  where  goods  are  seized  under  a 
Ji.  fa,  within  7  clear  [see  B.  of  S.  Act,  1878,  s.  10,  (2),  and  B.  of  8.  Act, 
1882,  s.  8]  days  after  the  making  of  the  bill  of  sale.  Marples  y.  Hartley, 
3  E.  &  E.  610;  30^  L.  J.,  Q.  B.  92.  And,  imder  similar  circumstances, 
imperfect  registration  will  not  impair  its  effect.  Banbury  y.  White,  2  H. 
ft  0.  300 ;  32  L.  J.,  Ex.  258.  An  unregistered  bill  of  sale  under  the  B.  of 
S.  Act,  1878,  is  yoid  only,  as  against  the  persons  mentioned  in  sect.  8,  and 
is  good  against  the  grantor.  Davis  y.  Goodman,  5  C.  P.  D.  128,  G.  A. 
But  a  bill  of  sale  under  the  B.  of  S.  Act,  1882,  if  unregistered  is  altogether 
yoid  by  sect.  8,  ante,  p.  1257. 

Under  the  B.  of  S.  Act,  1878,  the  grantee  of  an  unregistered  bill  of  sale 
is  allowed  in  bankruptcy,  as  aeainst  the  g:rantor's  trustee,  a  charge  on  the 
»M>d8  to  the  amount  of  prior  cnarges,  which  would  have  been  yalid  against 
we  trustee,  and  which  haye  been  paid  off  by  the  ^untee,  as  in  the  case  of 
an  execution  on  the  G;oods;  Expte.  Mutton,  L.  K.,  14  Eo.  178;  or,  of  a 
prior  registered  bill  of  sale  thereon;  Ex  pte,  Harris,  L.  K,  19  Eq.  253; 
and  this  principle  would  seem  to  apply  at  law.  See  Fawcett  y.  Feame,  6 
a  B.  20,  30. 

The  B.  of  S.  Act,  1878,  s.  8,  ayoids  an  unregistered  bill  of  sale  as  against 
an  execution  creditor,  so  far  only  as  is  necessary  to  satisfy  the  execution. 
Ex  pte.  Blaiherg,  23  Ch.  D.  254,  G.  A.  Where,  therefore,  the  grantee  of 
an  unregistered  bill  of  sale  has  taken  possession  during  the  execution  and 
before  bankruptcy,  and  the  execution  is  avoided  by  bankruptcy,  the  titie 
of  the  holder  of  the  bill  of  sale  becomes  effectual.  S.  G.  llie  B.  of  S. 
Act,  1882,  s.  8,  however,  avoids  altogether  a  bill  of  sale  given  as  security 
for  money  unless  it  is  registered. 

The  B.  of  S.  Act,  1854,  had  no  effect  in  respect  of  a  bill  of  sale  except 
for  the  protection  of  the  execution  creditors  and  trustees  in  bankruptcy  of 
the  grantor.  Meux  y.  Jacobs,  L.  B.,  7  H.  L.  481.  But  under  the  B.  of  S. 
Act,  1878,  8.  10,  ante,  p.  1254,  successive  registered  bills  of  tiie  same 
chattels  have  priority  in  the  order  of  their  dates  of  registration.  Hence 
the  grantee  of  a  registered  bill  of  sale  has  priorihr  over  the  grantee  under 
an  earlier  unregistered  bill ;  Connelly  y.  Steer,  7  Q.  B.  D.  520,  G.  A.;  even 
although  the  latter  went  into  possession  under  his  bill  of  sale.  Lyons  y. 
Tueker,  Id.  523. 

It  has  been  held  that  where  fi;oods,  formerly  belonging  to  A.,  are  by  an 
unre^tered  bill  of  sale,  vested  in  B.  as  trustee  for  G.,  witii  power  of  sale, 
a  registered  biU  of  sale  by  G.,  with  B.'s  concurrence,  to  D.,  is  void  as 
a^iainst  the  execution  creditor  of  A. ,  who  had  remained  in  apparent  posses- 
sion of  the  goods.     Chapman  y.  Knight,  6  G.  P.  D.  308. 
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The  rights  of  the  execation  creditor  are  not  affected  by  notice  d  aa 
Tumgistered  bill  of  sale.    Edwards  y.  Edwards^  2  Ch.  D.  291,  C.  A. 

Where  A.  and  B.  being  joint  tenants  of  chattels  give  a  bill  of  sale  of 
them  which  is  not  registered,  and  A.  alone  becomes  bankrupt,  the  bill  of 
sale  is  void  as  to  A.'s  moiety  only.    Ex  pte.  Browny  9  Ch.  D.  389,  G.  A. 

The  mortgagee  of  soods  nnder  a  resistered  bill  of  sale  cannot  tack  a 
prior  mortgage  of  other  property  of  the  mortgagor,  so  as  to  defeat  an 
execution  creditor  who  has  seized  the  goods.  Cheaworih  t.  Hunt^  5 
C.  P.  D.  266. 

An  unregistered  bill  of  sale  given  by  a  company,  was  not  void  as 
against  the  liquidator  of  the  company  when  it  is  afterwards  wound  up. 
In  re  Marine  Mansions  Co,,  L.  B.,  4  £q.  601.  Nor  is  it  so  under  the 
J.  Act,  1875,  s.  10,  anU,  p.  300.  See  Tadman  y.  D'EpineuU,  20  Ch.  D. 
217.  Nor  does  that  section  make  an  imregistered  bill  of  sale  yoid  against 
the  unsecured  creditors  of  the  insolvent  estate  of  the  grantor.  S.  C.  See 
further  ante,  p.  1222.  But  under  the  B.  of  S.  Act,  1882,  s.  8,  afde,  p.  1257, 
any  unregistered  bill  of  sale,  given  as  security  for  money,  is  void ;  Atten" 
horougKs  case,  28  Ch.  D.  682;  even  as  against  the  grantor.  Ex  fte. 
Parsons,  16  Q.  B.  D.  532,  545,  546,  per  C.  A.  Begistered  debentures  of  a 
company  are  not  within  the  B.  of  S.  Acts,  vide  post,  p.  1273. 

The  B.  of  S.  Act,  1854,  avoided  bills  of  sale  as  to  goods  in  the  apparent 
possession  of  the  grantor  ai  tKe  time  of  the  bankruptcy,  which  meant  the 
conmienoement  of  the  bankruptcy,  vide  ante,  p.  1094,  although  the  grantee 
had  no  notice  of  the  act  of  bankruptcy,  to  which  the  adjudication  had 
relation.  Expte,  AU^vater,  5  Ch.  D.  27,  C.  A.  Under  the  B.  of  S.  Act» 
1878,  s.  8,  the  JUing  of  the  petition  for  bankruptcy,  is  the  critical  period, 
and  there  is  no  relation  back  for  the  purpose  of  avoiding  the  bill  of  sale; 
and  by  sect.  20,  ante,  p.  1255,  goods  comprised  in  a  registered  bill  of  sale 
are  not  within  the  reputed  ownership  of  the  ffrantor  of  the  bill  of  sale. 
See  hereon,  Expte,  Kahen,  21  Ch.  D.  871,  cited  anfe,  p.  1095.  But  these 
sections  are  repealed  as  to  bills  of  sale  given  as  security  for  money,  vide 
ante,  pp.  1256, 1258.  And  such  bills  of  sale  are  void  if  unregistered,  under 
B.  of  S.  Act,  1882,  8.  8.  The  B.  of  S.  Acts  override  the  protecting  pro- 
visions of  the  Bankruptcy  Act,  1883,  s.  49,  ante,  p.  1131.  Expite.  AUwater^ 
ante,  p.  1264,  decided  on  Bky.  Act,  1869,  s.  95. 

Under  the  B.  of  S.  Act,  1854,  the  grantor  might  have  given  a  fresh  bill 
of  sale  of  the  same  goods  within  the  21  days  allowed  by  the  Act  for  regis- 
tration, and  this  renewal  mi^ht,  as  against  an  execution  creditor,  have  been 
repeated  as  long  as  the  parties  chose  to  avoid  registration ;  any  one  of  tiie 
renewed  bills  might  have  been  registered  within  21  days  of  its  execution, 
and  the  surrender  of  the  previous  bill  supported,  at  any  rate,  by  esAoppeL 
8mdU  V.  Barr,  L.  B.,  8  0.  P.  64 ;  Bamsden  v.  Lupton,  L.  B.,  9  Q.  B.  17, 
Ex.  Ch. ;  Expte,  Harris,  L.  B.,  8  Ch.  48.  But  if  no  fresh  advance  were 
made  the  last  of  the  series  of  bills  might  be  avoided  as  an  act  of  bank- 
ruptcy, as  an  assignment  for  a  past  debt,  when  made  for  the  purpose  of 
defeating  and  delaying  creditors.  Ex  pte.  Cohen,  L.  B.,  7  Ch.  20,  23 
(distinguished  on  this  ground  in  Bamsden  v.  Lupton,  supra);  Ex  pte, 
Stevens,  L.  B.,  20  Eq.  786 ;  Expte.  Furber,  6  Ch.  D.  181 ;  Ex  jOe,  Payne, 
11  Ch.  D.  539,  C.  A.  In  Smale  v.  Burr,  supra,  it  was  held  to  be  imma- 
terial that  the  final  registered  bill  was  alone  stamped ;  but  in  Bamsdm 
V.  Lupton,  L.  B.,  9  Q.  fi.  29,  Bramwell,  B.,  pointed  out  that  this  might 
create  the  difficultv  (which  did  not  arise  in  that  case),  that  as  the  un- 
stamped bills  could  not  be  referred  to,  the  final  bill  would  be  unexplained. 
Under  tiie  B.  of  S.  Act,  1878,  s.  9,  ante,  p.  1253,  a  subsequent  bill  of  sale 
executed  within  or  on  tiie  expiration  of  7  days  after  the  execution  of  a 
prior  unregistered  bill  of  sale,  is  void  in  so  &t  as  it  comprises  goods  in 
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the  prior  bill  of  sale,  unless  the  second  bill  was  made  for  the  bond  fide 

Surpose  of  correcting  a  material  error  in  the  prior  bill.    But  this  section 
oes  not  avoid  a  bill  of  sale  given  in  pursuance  of  a  prior  oral  agreement. 
Ex  j)te.  HauxweU,  23  Ch.  D.  626,  0.  A. 

Bills  of  sale  executed  on  or  after  Ist  January,  1879,  must  fsects.  8, 10(1), 
ante,  pp.  1253, 1254],  have  been  attested  by  a  solicitor.  And  these  sections 
are  still  in  force  as  to  bills  of  sale  not  given  as  a  security  for  money.  Casson 
V.  Churchley,  53  L.  J.,  Q.  B.  D.  335.  By  the  B.  of  S.  Act,  1882,  s.  10, 
ante,  p.  1257,  this  provision  is,  however,  repealed  as  to  bills  of  sale  given 
as  security  for  money,  executed  on  or  after  Ist  November,  1882,  but  such 
bills  must  be  attested  by  one  or  more  credible  witnesses,  not  being  a  party 
or  parties  thereto.  BiUs  of  sale  can  therefore  only  be  proved  by  calling 
the  attesting  witness ;  inde  ante,  p.  131 ;  or  by  means  of  an  office  copy 
under  B.  of  S.  Act,  1878,  s.  16,  ante,  p.  1255.  In  l^e  case  of  bills  of  sale 
not  given  as  security  for  money,  the  attestation  must  staie  that  before  the 
execution  of  the  bill  of  sale  the  effect  thereof  was  explained  to  the  grantor 
bjy  the  attesting  witness ;  but  the  Act  does  not  require  that  such  explana- 
tion should,  in  fact,  have  been  given.  Sx  pte,  NationcU  Mercantile  Bank, 
15  Ch.  D.  42,  0.  A.  Where  the  grantee  is  a  solicitor,  attestation  by  him 
is  insufficient ;  Seal  v.  Claridge,  7  Q.  B.  D.  516,  C.  A. ;  but  the  solicitor 
of  the  srantee  may  attest.  Fenwarden  v.  Roberie,  9  Q.  B.  D.  137.  As  to 
bills  of  sale  executed  prior  to  1st  January,  1879,  it  seems  there  is  no 
occasion,  notwithstanding  the  terms  of  the  B.  of  S.  Act,  1854,  s.  1,  for  a 
bill  of  sale  to  be  attested ;  it  may,  therefore,  be  proved  without  calling  the 
attesting  witness,  even  if  there  be  one ;  vide  ante,  p.  131. 

The  registration  will  not  be  avoided  by  merely  clerical  errors  in  the 
oopy  filed,  which  could  not  mislead.  Ex  pte.  Kahen,  ante,  p.  1264; 
Sharp  V.  Brown,  38  Ch.  D.  427. 

Under  the  B.  of  S.  Act,  1854,  which  required  only  a  copy  of  the  bill  of 
sale  to  be  registered,  it  was  held  that  the  copy  might  be  registered  although 
the  original  was  altered  or  destroyed  before  registration ;  for  the  property 
passed  to  the  grantee  on  the  execution  of  the  bill  of  sale,  and  the  statute 
was  complied  with  when  the  copy  was  registered.  Oreen  v.  Attenhcyrough, 
3  H.  &  C.  468 ;  34  L.  J.,  Ex.  88,  Ex.  Ch.  As,  however,  the  B.  of  S.  Act, 
1878,  s.  10  (2),  ante,  p.  1254,  requires  the  ori^nal  bill  of  sale  to  be  rois- 
tered, if  the  bill  be  destroyed  before  registration,  registration  is  impossible 
and  the  biU  of  sale  will  be  void  under  the  circumstances  mentioned  in 
sect.  8,  ante,  p.  1253,  or  under  the  B.  of  S.  Act,  1882,  s.  8. 

The  affidavit  required  by  the  B.  of  S.  Act,  1878,  s.  10  (2),  anU,  p.  1254, 
and  not  the  bill  only,  must  contain  the  description  of  the  residence  and 
occupation  of  the  grantor;  Hatton  v.  English,  7  E.  &  B.  94 ;  26  L.  J., 
Q.  B.  161 ;  and  also  of  the  attesting  witness ;  Brodrick  v.  Scal^,  L.  £.,  6 
C.  P.  98 ;  and,  of  every  one,  if  more  than  one.  Nicholson  v.  Cooper,  27 
L.  J.,  Ex.  393.  An  attesting  witness's  description  of  himself  as  deponent 
is  sufficient.  S.  C. ;  Foulger  v.  Taylor,  5  H.  &  N.  202 ;  S.  C,  sub  nom, 
Wilcoxon  V.  Searby,  29  L.  J.,  Ex.  154 ;  Blaiberg  v.  Parke,  10  Q.  B.  D.  90; 
see  Ex  pte.  Lowenthdl,  L.  E.,  9  Ch.  324.  Where  the  affidavit  refers  to 
the  bill  of  sale,  any  deficiency  in  the  descriptions  may  be  supplemented 
thereby;  Jones  v.  Harris,  L.  E.,  7  Q.  B.  157 ;  Routh  v.  Roublot,  1  E.  & 
£.  850;  28  L.  J.,  Q.  B.  240;  unless  the  one  contradict  the  other.  Murray 
T.  Mackenzie,  L.  E.,  10  C.  P.  625.  And  if  the  affidavit  do  not  refer  to 
the  bill  of  sale,  the  description  in  the  latter  cannot,  of  course,  be  used  to 
supplement  the  affidavit.  Pichard  v.  Bretz,  5  H.  &  N.  9;  29  L.  J.,  Ex. 
18.  The  statute  does  not  expressly  provide  that  the  affidavit  shall  state 
the  name  of  the  grantor:  if  his  real  name  is  stated,  it  is  no  objection  to 
the  registration  that  he  is  usually  known  by  another  name ;   Ex  pte. 
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M'HaUie,  10  Ch.  D.  996,  0.  A. ;  and  the  bill  of  sale  is  not  avoided  if  the 
grantor's  name  be,  without  the  knowledge  of  the  grantee,  intentionallj 
misstated.    Downs  v.  Salmon,  20  Q.  B.  D.  775.    Where  there  were  joint 

grantors,  of  whom  A.  alone  was  bankrupt,  it  was  sufficient,  under  the 
.  of  S.  Act,  1878,  if  the  affidavit  was  correct  as  to  A.  only.     Ex  pU. 
PoimleweU,  21  Ch.  I).  IS,  C.  A, 

The  object  of  the  statute  is  to  require  the  residence  to  be  stated  eofuDy, 
that  persons,  about  to  give  credit,  may  have  sufficient  information  to  guide 
them  as  to  the  identity  of  the  man  thev  intend  to  trust,  and  consequently 
his  residence  should  be  described  witii,  not  too  minute,  but  reasonable 
certainty  and  sufficiency.  Hewer  v.  Cox,  3  E.  &  E.  428,  433 ;  30  L.  J., 
Q.  B.  73,  75,  per  Wightman,  J. ;  Jones  v.  Harris,  supra;  Ex  pte.  JIPHatUe, 
supra.  See  also  Thorp  v.  Broume,  L.  B.,  2  H.  L.  220;  and  Briggs  y.  Boss, 
L.  B.,  3  Q.  B.  268.  Thus,  where  the  grantor  resided  at  A.,  and  carried 
on  business  there,  and  at  B.  and  0.,  it  was  held  sufficient  to  state  his 
residence  at  A.  Oreenham  v.  Child,  24  Q.  B.  D.  29.  Where  the  residence 
is  sufficiently  stated,  an  erroneous  addition  thereto,  not  calculated  to  mis- 
lead, is  immaterial.  Hewer  v.  Cox,  supra ;  Blount  v.  Harris,  4  Q.  B.  D. 
603.  The  pl&ce  of  business  of  the  witness,  or  of  his  employer,  if  he  be  a 
dork,  is  sufficient.  Attenborough  v.  Thompson,  2  H.  &  N.  559 ;  27  L.  J., 
Ex.  23;  Blackwell  v.  England,  8  E.  &  B.  541;  27  L.  J.,  Q.  B.  124; 
Woodward  v.  Heseltine,  (1891)  1  Ch.  464,  C.  A.  "A  man  may  fairly  be 
said  to  reside  where  he  is  to  be  found  daily.'*  Ex  pte,  Breull,  16  Ch.  D. 
484,  487,  per  James,  L.  J.  The  description  in  the  affidavit  is  to  be  that 
appropriate  at  the  tune  of  the  filing  of  the  bill  of  sale,  and  not  of  the 
making.  Button  v.  CNeill,  4  C.  P.  D.  354,  C.  A. ;  overruling  L,  <fc  Wed-' 
minster  Loan,  <fcc.  Co,  v.  Chase,  12  C.  B.,  N.  S.  730;  31  L.  J.,  0.  P.  314. 
Where  the  proper  description  had  changed  between  those  two  periods,  the 
affidavit  of  the  latter  description  was  held  to  be  sufficient,  although  framed 
in  the  present  tense.  Button  v.  O'Neill,  supra.  See  Ex  pte.  Kahen,  21 
Ch.  D.  871.  Sect.  10  (2)  also  requires  the  occupation  of  the  grantor  to  be 
stated  in  order  that  he  may  be  identified.  Sharp  v.  Brown,  38  Ch.  B. 
427.  Where  he  had  carried  on  the  occupation  of  a  contractor  and  finan- 
cial agent,  it  was  held  that  he  was  properly  so  described,  although  not 
then  actively  engaged  in  such  business.  S.  C.  Where  the  grantor  was  a 
commercial  traveller  at  the  time  of  making  the  bill  of  sale,  it  was  held  in- 
sufficient to  describe  him  as '  *  until  la>tely  "  a  commercial  traveller.  Castle  v. 
Downton,  5  C.  P.  D.  56.  It  is  not  a  sufficient  description  of  the  occupation 
of  the  assignor,  if  he  have  any  office  or  occupation,  to  term  him  simply 
'^gentleman";  Alleny.  Thompson,  1  H.  &N.  15;  25 L.  J.,  Ex.  249;  Adams 
V.  Graham,  33  L.  J.,  Q.  B.  71 ;  Ex  pU,  Hooman,  L.  R,  10  Eq.  63 ;  Brodrick 
V.  Seals,  supra ;  but,  if  termed  only  *'^ntleman,"  it  lies  on  the  party  im- 

Sugning  the  bill  to  show  some  occupation;  Sutton  v.  Bath,  3  H.  &  N.' 382; 
.  0.,  sub  nom.  Bath  v.  Sutton,  27  L.  J.,  Ex.  388 ;  Smith  v.  Cheese,  1  C.  P. 
D.  60 ;  a  person  who  has  never  had  an  occupation ;  Gray  v.  Jones,  14  C.  B. 
N.  S.  743 ;  or,  who  is  out  of  employment ;  S.  C. ;  L.  <fe  Westminster  Loan, 
<fec.  Co.  V.  Chase,  supra ;  Morewood  v.  S,  Yorkshire  By.,  <fcc.  Co.,  3  H. 
&  N.  798;  28  L.  J*.,  Ex.  114;  Smith  v.  Cheese,  supra  \  may  be  so 
described.  The  term  '*  gentleman "  is  not  a  sufficient  description  of  a 
solicitor's  clerk ;  Beales  v.  Tennant,  29  L.  J.,  Q.  B.  188 ;  Brodricky.  ScaU, 
supra ;  even  though  he  had  previously  been  a  solicitor ;  TtUan  v. 
Sanoner,  3  H.  &  N.  280;  27  L.  J.,  Ex.  293.  A  shipbroker  is  suffidenOy 
described  as  a  broker.  Gugen  y.  Sampson,  4  F.  &  F.  974 ;  cor.  Chan- 
neU.  B.  So,  a  clerk  in  the  Admiralty,  as  a  *'  ^vemment  derk."  Grani 
V.  Sliaw,  L.  B.,  7  Q.  B.  700.   Where  a  description  is  primB  facie  suffident. 


it  lies  on  the  person  seeking  to  impugn  it,  to  show  that  the  party  cr 

what  he  is  aescribed.    S.  C.;   SuUon  y.  Ba;th^  ncpro. 


witness  is  not 
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As  to  the  desoription  of  '*  aocountant,"  see  BriggsY,  Bom^  ante,  p.  1266, 
and  Larchin  v.  N.  W,  Deposit  Bank^L,  E.,  8  Ex.  80;  L.  E.,  10  Ex.  64, 
Ex.  Ch.  A  schoolmaster  is  insufficiently  described  as  "  tutor."  Lee  y. 
Turner,  20  Q.  B.  D.  773.  The  description  of  C.  B.,  "as  wife  of  A.  B.," 
is  insufficient  if  0.  B.  have  any  occupation.  See  Doums  y.  SalTnon,  Id», 
775.  As  to  what  si^piatures  are  those  of  attesting  witnesses  in  a  bill  of 
sale  granted  by  a  joint  stock  company,  see  Shears  y.  Jacob,  L.  E.,  1  G.  P. 
513,  and  Deffell  y.  White,  L.  E.,  2  0.  P.  144,  dted  ante,  p.  133.  An  ob- 
jection as  to  the  sufficiency  of  the  affidayit  must  be  taken  at  the  trial,  or 
it  cannot  be  raised  afterwards.  Bath  y.  Sutton,  27  L.  J.,  Ex.  388.  It  is 
sufficient  if  the  affidayit  describe  the  residence  and  description  of  the 
grantor,  to  the  **best  of  the  belief  of  the  deponent.  Boe  y.  Bradshaw, 
L.  E.,  1  Ex.  106.  The  bill  of  sale  and  the  affidayit  are  to  be  filed  at 
the  same  time.  Orindell  y.  Brendon,  6  0.  B.,  N.  S.  698  ;  28  L.  J.,  C.  P. 
333. 

In  the  case  of  bills  of  sale  not  giyen  as  security  for  money,  and  there- 
fore under  the  B.  of  S.  Act,  1878,  s.  10  (1),  vide  ante,  p.  1254,  the  affidayit 
must  state  that  the  attesting  solicitor  was  nresent  and  witnessed  the  due 
execution  of  the  bill  of  sale ;  it  is  insufficient  if  it  merely  yerif y  his 
signature  to  the  attestation  clause.  Ford  y.  Kettle,  9  Q.  B.  D.  139,  C.  A. ; 
Sharpey,  Birch,  8  Q.  B.  D.  111.  It  need  not,  howeyer,  state  that  the 
bill  of  sale  was  exphuned  to  the  grantor  by  the  attesting  witness.  Ex  pte. 
Bolland,  21  Oh.  D.  543,  C.  A. 

The  affidayit  may  be  sworn  before  the  grantee's  partner.  Vernon  y. 
Cooke,  W.  N.  1881,  p.  67,  C.  A.  It  is  sufficient,  although  the  commis- 
sioner before  whom  it  was  sworn  do  not  describe  himself  as  such  in  the 
jurat.    Ex  pte,  Johnson,  26  Oh.  D.  338,  0.  A. 

The  B.  of  S.  Act,  1854,  allowed  21  days  for  the  registration  of  the  bill 
of  sale;  these  days  were  to  be  reckoned  exclusiyely  of  the  day  of  the 
execution  of  the  biU.  See  Williams  y.  Burgess,  12  Ad.  &  E.  635,  decided 
on  3  Geo.  4,  c.  39,  ss.  1,  2.  The  B.  of  S.  Act,  1878,  ss.  8,  10  (2),  and  Id,, 
1882,  8.  8,  a/nte,  pp.  1253,  1257,  giye  seyen  dear  days  for  registration,  and 
sect.  22,  ante,  p.  1255,  proyides  that  if  the  registrar's  office  be  closed  on 
the  last  day  for  registration,  registration  on  the  next  day  on  which  the 
office  is  open  shall  be  yalid.  B.  of  S.  Act,  1878,  s.  14,  ante,  p.  1255,  giyes 
power  to  a  judge  to  extend  the  time  for  registration,  or  to  allow  the 
correction  of  anj^  error  or  omission  in  the  register,  proyided  the  omission 
or  error  was  accidental  or  due  to  inadyertence. 

A  parol  agreement  for  defeasance,  enforceable  in  equity  and  not 
exjiressed  in  the  bill  of  sale,  will  ayoid  the  bill  of  sale  as  against  exe- 
cution creditors,  &c.,  under  B.  of  S.  Act,  1878,  s.  10  (3),  ante,  p.  1254. 
Ex  pte,  Southam,  L.  E.,  17  Eq.  578.  Thus  an  oral  agreement,  made  prior 
to  tne  execution  of  the  bill  of  sale,  that  the  grantee  shaU  not  enforce  the 
bill  of  sale  if  the  debt  for  which  it  stands  security  is  paid  by  instalments, 
ayoids  it.  S.  0.  So  where  a  bill  of  sale  was  giyen  to  secure  the  repayment 
of  80^.,  and  interest  thereon  at  30  per  cent.,  the  whole  being  repayable  by 
equal  monthly  instalments  of  51,  6s,  on  specified  days,  and  the  grantor  at 
the  same  time  gaye  a  separate  promissory  note,  promising  to  pay  the 
grantees  95/.  1^,  by  equal  montnl]^  instalments  of  5/.  6s.,  on  the  same 
days,  until  95/.  128,  should  be  paid,  the  whole  to  become  payable  on 
default  of  payment  of  an^  instalment,  it  was  held  that  as  on  such  default, 
and  payment  of  the  note  in  full,  the  grantees'  rights  under  the  bill  of  sale 
would  cease,  the  note  was  a  defeasance  thereof,  and  the  bill  of  sale  was 
therefore  yoid.  Counsell  y.  L.  <Ss  Westminster  Loan,  &c,  Co,,  19  Q.  B.  D. 
512,  0.  A. ;  see  also  Sharp  y.  Brown,  38  Oh.  D.  427.    The  note  is,  how- 
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ever,  good.  Monetary  Advance  Co,  y.  Cater^  20  Q.  B.  D.  785.  The 
deposit  of  a  policy  of  insaranoe  as  collateral  security  without  any  written 
memorandum  does  not  constitute  a  condition  or  defeasance  of  the  bill  of 
sale  within  sect.  10  (3\  Carpenter  y.  Been,  23  Q.  B.  D.  566,  C.  A. 
Where  the  grantee  under  the  bill  of  sale  is  trustee  for  a  third  person 
in  no  way  connected  with  the  grantor,  it  is  not  neceseary  that  this  fact 
should  be  disclosed  on  the  bill  of  sale.  Robinson  y.  CoUingwoodf  17  C.  B., 
N.  S.  777 ;  34  L.  J.,  0.  P.  18.  As  to  what  is  a  condition,  Ac,  within 
sect.  10  (3),  see  further.  Ex  pte.  Collins,  L.  E.,  10  Ch.  367 ;  Expte.  Foppie- 
welly  21  Ch.  D.  73,  C.  A. 

Sect.  10,  (except  sub-sect.  1)  ante,  p.  1254,  applies  to  absolute  bills  of 
sale  as  well  as  those  giyen  by  way  of  security  only,  so  that  their  priority 
depends  on  the  order  of  registration.  Tuck  y.  Southern  Counties  Deposit 
Bank,  42  Ch.  D.  471,  C.  A.  By  this  section,  a  transfer  or  assignment 
of  a  registered  bill  of  sale  need  not  be  registered.  See  Home  y.  Hvghes^ 
6  Q.  B.  D.  676,  C.  A.  Hence,  a  memorandum  by  way  of  equitable  sub- 
mortgage giyen  by  the  grantee  of  a  registered  bill  of  sale,  need  not  be 
registered.  Ex  pte.  Turquand,  14  Q.  B.  D.  636,  C.  A.  The  affidavit 
required  by  sect.  10  (2),  must  strictly  follow  the  terms  of  the  section. 
Ex  pte,  Webster,  21  Ch.  D.  136,  C.  A.  Thus  the  residence  of  the  grantee 
must  be  stated  as  in  the  bill  of  sale,  although  there  erroneously  stated. 
S.  0. 

The  registration  becomes  void,  unless  renewed  every  five  years,  under 
sect.  1 1 ,  ante,  p.  1254.  The  assignee  of  a  registered  bill  of  sale  must  renew 
the  registration  just  as  the  original  grantee  must  have  done.  Karet  y. 
Kosher  Meat  Supply  Assoc,,  2  Q.  B.  D.  361.  Where  the  registration  has 
lapsed,  the  bill  of  E»le  becomes  void,  even  as  between  grantor  and  grantee, 
where  it  has  been  given  as  a  security  for  money,  and  so  falls  under  tiie 
Bills  of  Sale  Act,  1882.    FenUm  v.  Blythe,  25  a  B.  D.  417. 

The  register  kept  under  sect.  12,  ante,  p.  1255,  is  a  public  book,  and  a 
certified  copy  is  evidence  of  time  of  filing  a  bill  of  sale,  and  therefore  of 
the  requisite  affidavit.  See  Orindell  v.  Brendon,  6  C.  B.,  N.  S.  698  ;  28 
L.  J.,  C.  P.  333;  EmmoU  v.  Marchant,  3  Q.  B.  D.  555,  558,  per  Iiuah,  J. 
In  Mason  v.  Wood,  1  C.  P.  D.  63,  however,  a  certificate  that  a  bill  of  sale 
had  been  filed,  was  held  insufficient  to  prove  that  the  affidavit  had  been 
filed,  on  the  ground,  apparently,  that  the  section  did  not  direct  the  officer 
not  to  file  tiie  bill  of  sale  without  the  affidavit.  See  further,  ante,  p.  43. 
In  Emmott  v.  Marchant,  supra,  it  was  held  that  a  certificate  tiiat  the  bill 
of  sale  had  been  filed,  did  not  obviate  the  necessity  of  producing  the  filed 
copy  of  the  biU,  in  order  to  prove  that  it  was  a  true  copy  of  tiie  boll  of 
sale,  proved  to  have  been  executed.  Having  regard  to  llie  opinions  ex- 
pressed in  these  cases,  it  will,  in  order  to  prove  registration,  be  prudent  to 
produce  an  office  copy  of  the  bill  of  sale  and  of  the  affidavit,  which,  hy 
sect.  16,  ante,  p.  1255,  are  evidence  thereof,  and  of  the  fact  and  date  odT 
registration  as  shown  thereon.  The  affidavit  could  also  be  proved,  under 
Eules,  1883,  0.  xxxvii.,  r.  4,  ante,  p.  97,  or  under  14  &  15  Vict  c  99, 
s.  14,  ante,  p.  101,  by  an  office  copy.    Bath  v.  Sutton,  27  L.  J.,  Ex.  388. 

A  judge  can,  under  sect.  14,  ante,  p.  1255,  allow  the  amendment  of  such 
defects  only  as  appear  on  the  register;  thus,  where  the  affidavit  filed 
under  sect.  10  (2^,  ante,  p.  1254,  omits  to  state  the  residence  and  descrip- 
tion of  the  atte^tmg  witness,  the  judge  cannot  allow  this  to  be  supplied 
by  a  supplementary  affidavit.  Crew  v.  Cummings,  20  Q.  B.  D.  535 ;  21 
Id,  420,  C.  A.  Nor  can  he  extend  the  time  for  re^tration  under  the 
section,  so  as  to  defeat  the  vested  titie  of  an  execution  creditor.  S.  C.» 
in  C.  A. 

A  bill  of  sale,  void  for  want  of  renewal  of  registration  at  the  commenoe- 
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ment  of  the  B.  of  S.  Act,  1878,  cannot  be  renewed  under  sect.  14  (ayiie, 
p.  1255).  Askew  v.  Lewie,  10  Q.  B.  D.  477;  In  re  Emert/y  21  Q.  B.  D. 
405,  C.  A. 

By  the  B.  of  S.  Act,  1882,  s.  3,  supra,  this  Act  applies  only  to  bills  of 
sale,  given  as  security  for  the  payment  of  money,  hence  in  tne  case  of  a 
bill  of  sale  given  by  way  of  absolute  transfer,  the  B.  of  S.  Act,  1878,  is  in 
force  in  its  entirety,  notwithstanding  the  B.  of  S.  Act,  1882,  ss.  10,  15, 
ante,  pp.  1257,  1258.  Svnft  v.  Pannell,  24  Ch.  D.  210 ;  Reeves  y.  Barloiv, 
11  Q.  B.  D.  610 ;  Casson  y.  Churchley,  63  L.  J.,  a  B.  D.  335.  And  bj 
sect.  3,  the  protection  of  the  B.  of  S.  Act,  1878,  s.  20,  ante,  p.  1255,  is 
preserved  in  favour  of  the  grantee  of  a  bill  of  sale  registered  under  that 
Act,  so  long  as  the  registration  is  subsisting.  Expte,  Izard,  23  Ch.  D. 
409,  C.  A. 

Sect.  4,  ante,  p.  1256,  requires  an  inventory  of  the  chattels  comprised  in 
the  bni  of  sale,  which  inventory  must  specifically  describe  them  '*as  is 
usual  in  such  inventories  as  are  usually  made  for  business  purposes  with 
regard  to  the  particular  subject-matter."  Witt  y.  Banner,  20  Q.  B.  D. 
114,  118,  C.  A. ;  RohfHs  v.  RoherU,  13  Q.  B.  D.  794,  C.  A.  The  descrip- 
tion **  household  furniture  and  effects,  implements  of  husbandry,''  S.  C. ; 
or  **  21  milch  cows,"  Carpenter  y.  Been,  23  Q.  B.  D.  566,  C.  A. ;  or  **  450 
oil  paintings  in  ^t  frames,  300  oil  paintings  unframed,"  Witt  v.  Banner, 
supra,  is  insufficient.  Where  the  inventory  is  insufficient,  the  bill  of  sale 
is  void  (except  as  against  the  grantor),  so  mr  as  regards  the  chattels  not 
so  described,  only;  Roberts  v.  Roberts,  supra;  for  sects.  4,  5,  avoid  so 
much  of  the  schedule  to  the  bill  of  sale  only,  as  is  imperfect.  See  Kelly 
y.  Kellmd,  20  Q.  B.  D.  569,  574,  575,  per  Fry  and  Lopes,  L.  JJ.  A  bill 
of  sale  is  not  void  on  the  ground  that  it  does  not  state  the  house  or  place 
where  the  goods  are  situated.  Ex  pte.  Hill,  17  Q.  B.  D.  74.  In  order  to 
succeed  on  the  objection  that  the  inventory  is  insufficient,  the  objector 
must  either  show  that  from  the  nature  of  the  description,  or  in  the 
particular  case  the  goods  cannot  be  identified.  Hickley  y.  Greenwood,  25 
Q.  B.  D.  277. 

Sect.  5,  ante,  p.  1256,  avoids  a  bill  of  sale  of  goods  given  to  C.  as  a 
security  for  money  by  A.,  who  had  previously  absolutely  assigned  the 
same  goods  by  an  unregistered  bill  of  sale  to  B.  as  a  gift,  for  A.  was  not 
true  owner  of  the  goods  when  they  were  assigned  to  G.  Tuck  y.  Southern 
Counties  Bepoeit  Bank,  42  Ch.  D.  471,  C.  A. 

In  sect.  6  (1),  ante,  p.  1256,  ''growing  crops,  separately  assigned," 
means  assigned  separately  from  the  land  on  which  they  are  growing,  and 
a  bill  of  sale  assigning  them  together  with  chattels  is  valid.  Roberts  y. 
Roberts,  supra. 

By  sect.  7,  ante,  p.  1256,  personal  chattels  assigned  under  a  bill  of  sale, 
given  as  security  for  money,  can  be  seized  for  certain  enumerated  causes 
only,  and  for  the  breach  of  any  agreement  ''necessary  for  maintaining 
the  security  ; "  if  it  give  licence  to  seize  on  any  other  grounds,  the  bill  ol 
eale  is  void  by  sect.  9,  vide  post,  p.  1257. 

A  covenant  to  pay  premium  for  fire  insurance,  on  goods  comprised  in  the 
security,  and  to  produce,  and  if  required,  deliver  the  receipt  to  the  grantee, 
is  necessary  for  maintaining  the  security  within  sect.  7  (1).  Hammond  y. 
Hocking,  12  Q.  B.  D.  291.  It  was  held  that  there  was  no  failure  by  the 
grantor,  without  reasonable  excuse,  within  sect.  7  (4),  to  produce  his  last 
receipt  for  rent,  when  the  rent  had  been  due  a  few  days  only,  and  the 
landlord  had  not  required  payment.  Ex  pte.  Cotton,  11  Q.  B.  D.  301. 
This  was  decided  irrespectively  of  the  fact  that  the  dause  specifies  the 
"  last  receipt "  only,  not  the  "  receipt  for  the  rent  which  last  fell  due.'"  A 
condition  that  on  failure  of  the  grantor  to  insure,  the  grantee  may  insure, 
and  the  premiums  and  interest  thereon  shall  be  a  charge  on  the  property 
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18  Talid.  Ex  pU,  Stanford,  17  Q.  B.  D.  259,  C.  A. ;  Gddsirom  t.  TaBer- 
many  18  Q.  B.  D.  1,  C.  A.  So  in  the  case  of  rent  and  taxes,  asaeasments, 
and  outgoings,  paid  by  the  grantee.  S.  C.  If,  however,  such  sums  are 
recoyert^le  oy  seizure  of  the  goods,  the  bill  of  sale  is  yoid.  Branehi  y. 
Offord,  17  Q.  B.  D.  484 ;  Eeal  and  Personal  Advance  Co,  y.  Clears^  20 
Q.  B.  D.  304,  C.  A.  Sect  7  applies  to  goods  seized  after  Noyember  Ist, 
1882,  under  a  bill  of  sale  executed  and  registered  before  that  date.  Eas 
fie.  Cotton,  ante,  p.  1269. 

Sect.  8  requires  the  bill  of  sale  to  be  attested  and  roistered,  vide  ante, 
pp.  1265  et  seq,,  and  also  to  set  forth  the  consideration.  Vide  ante,  p.  1262. 
It  does  not  ayoid  an  unregistered  bill  of  sale  executed  more  than  sefyoi 
days  before  the  Act  came  into  operation.  Hickson  y.  Darlow,  23  Ch.  D. 
690,  0.  A.  As  to  the  statement  of  the  consideration  thereby  requized, 
vide  ante,  p.  1262. 

Sect.  9  ayoids  any  instrument  giyen  as  a  security  for  money,  which  is 
a  bill  of  sale  within  the  B.  of  S.  Act,  1878,  s.  4,  ante,  p.  1251,  and  not 
within  the  B.  of  S.  Act,  1890,  s.  1,  ante,  p.  1258;  unless  substantially  in 
the  simple  form  giyen  in  the  schedule  to  the  Act,  ante,  p.  1257,  n. ;  Iktvie 
V.  BurUm,  infra;  Hughes  y.  LiUle,  18  Q.  B.  D.  494,  0.  A.;  Furber  y. 
Cobh,  Id,  494,  C.  A. ;  eyen  although  its  terms  do  not  contrayene  any  other 
proyisions  of  the  Act;  Melville  y.  Stringer,  13  Q.  B.  D.  392,  0.  A. ;  and 
its  nature  is  such,  as  in  the  case  of  a  licence  to  seize  goods,  that  it  cannot 
be  expressed  in  the  schedule  form.  Ex  pte.  Parsons,  16  Q.  B.  D.  532, 
C.  A.  See  Thomas  y.  Kelly,  13  An.  Oa.  506,  511,  per  Ld.  Halsbury, 
L.  C.  So  a  bill  of  sale  expressed  to  be  "  between  H.  of  the  one  part,  and 
the  Discount  Bank  of  London,  of  6,  Duncannon  Street,  &c.  (of  wnich  said. 
bank,  L.  S.  of  the  same  place  is  the  sole  proprietor),  of  the  other  psat^" 
was  held  to  be  yoid,  because  the  name  of  the  grantee  was  not  properiy 
giyen.  Woodward  y.  HeseUine,  (1891)  1  Oh.  464,  C.  A.  So  a  bill  of 
sale  is  yoid  imless  the  address  and  description  of  the  attesting  witnesa 
is  stated  thereon,  eyen  although  this  appears  in  the  affidavit.  Pareone  t. 
Brand ;  Coulson  y.  Dickson,  25  Q.  B.  D.  110,  C.  A.  But  where  the  execu- 
tion by  two  firantors  was  attested  in  separate  clauses,  by  the  same  witness, 
who  signed  his  name,  and  stated  his  aiddress  and  description  in  the  first 
clause,  and  signed  his  name  only  in  the  second,  and  it  clearly  appeared 
that  the  signatures  were  by  the  same  person,  the  attestation  was  hetid 
sufficient.  Bird  y.  Davey,  (1891)  1  a  B.  29,  C.  A.  A  bill  of  sale,  yood 
tmder  sect.  9,  is  yoid  altogether,  eyen  as  to  coyenants  for  repayment  d 
principal  and  interest.  Davies  y.  Bees,  17  Q.  B.  D.  408,  C.  A.  Y^liere  its 
schedule  comprises  chattels  real  as  well  as  personal  chattels,  the  bill  of 
sale  is  yoid  as  to  the  latter  by  reason  of  sect.  9.  Cochrane  y.  Eniwisile,  25 
Q.  B.  D.  116,  0.  A.  But  if  the  security  be  seyerable,  it  is  good  as  to  the 
chattels  real.    Ex  pte.  Byrne,  20  Q.  B.  JD.  310,  C.  A. 

The  form  giyen  in  the  schedule  requires  that  redemption  should  be  on 
payment  of  a  fixed  sum,  and  rateable  interest  thereon ;  Davis  y.  Burton^ 
10  Q.  B.  D.  414 ;  11  a  B.  D.  537,  G.  A. ;  and  the  bill  of  sale  must  ahaw 
the  rate  of  interest  chargeable;  Blankenstein  y.  Bobertson,  24  Q.  B.  D. 
543;  but  not  necessarily  its  amount.  Haslewood  y.  Consolidated  OrrdU 
Co,,  25  Q.  B.  D.  555,  0.  A.  A  biU  of  sale  to  secure  300/.  adyanoed,  and 
180^.  capitalized  interest,  at  the  rate  of  60  per  cent,  per  annum,  together 
480/.,  by  instalments,  with  a  proyiso  that  on  breach  of  the  coyenants  all 
the  moneys  thereby  secured  should  immediately  become  payable,  is 
therefore  void.  Davis  v.  Burton,  supra;  Myers  y.  Elliott,  16  Q.  B.  D. 
526,  C.  A.  It  is  sufficient  if  the  bill  state  the  rate  of  interest  per  £  per 
month ;  Lumley  y.  Simmons,  34  Ch.  D.  698,  0.  A. ;  and  so  if  it  state 
times  of  payment  of  })rincipal  and  interest  by  equal  monthly  payments 
of  8/.,  but  m  default  in  any  payment  the  whole  principal  unpaiid. 
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interest  due,  to  become  payable  immediately.  S.  0.  So  where  a  bill  of 
sale  provided  for  the  repayment  of  5002.  and  interest  thereon  at  Ihe  rate 
of  60  per  cent,  per  annum,  and  the  grantor  agreed  to  pay  '*  the  principal 
sum  s^oresaid,  together  with  interest  then  due,  by  twdve  equal  monl£ly 
payments  of  411.  13«.  4d,  until  the  whole  of  the  said  sum  and  interest 
shall  be  fully  paid,"  and  that  in  default  of  payment  of  any  **  instalment " 
Ihen  the  grantor  would  pay  interest  thereon  at  the  rate  aforesaid  when 
such  instfdment  should  become  due,  until  fuU  payment  therefor,  it  was 
held  valid  because  there  was  no  reservation  of  interest  upon  interest,  the 
word  **  instalment"  relating  only  to  monthly  payments  of  principal. 
Chldstrom  v.  Tallerman,  18  Q.  B.  D.  1,  G.  A.;  JaaMewood  v.  Consolidated 
Credit  Co.,  25  Q.  B.  D.  555,  C.  A.  See  also  Edwards  v.  ilfar«aMl891) 
1  Q.  B.  225,  0.  A.  The  principal  may  be  payable  in  one  sum ;  WatkiM 
T.  Evan»^  18  Q.  B.  D.  386,  C.  A. ;  or  by  unequal  instalments.  Ex  pte, 
Bawlinqs,  Id.  489,  0.  A. 

A  bill  of  sale  is  void  if  it  contain  a  covenant  to  perform  the  covenants  of 
a  recited  indenture,  those  covenants  not  appearing  in  the  bill  of  sale.  Zee 
T.  Bamea,  17  Q.  B.  D.  77.  So  a  mortgage  bv  one  bill  of  sale  to  four  mort- 
gagees, conditioned  for  seizure  on  default  of  payment  of  any  of  the  sums 
secured  is  void.  Melville  v.  Stringer ,  ante,  p.  1270.  So  where  the  bill  of 
sale  provided  for  the  repayment  of  the  sum  advanced,  and  15/.  for  agreed 
interest  and  bonus.  Myers  v.  Elliott^  ante,  p.  1271.  The  amount  socured 
must  be  made  repayable  at  a  fixed  stipulated  time,  and  not  on  demand ; 
S.  0. ;  HetheringUm  v.  Oroome,  13  Q.  B.  D.  789,  0.  A. ;  nor  within  a  cer- 
tain number  of  days  after  demand;  Sibley  v.  Higgs,  15  Q.  B.  D.  619 ;  nor 
must  there  be  a  power  to  sell  the  goods  on  seizure',  Hetherington  v.  Groome, 
supra ;  nor  must  the  bill  of  sale  provide  that  the  purchaser  on  a  sale,  after 
default  made,  shall  not  be  bound  to  inquire  whiether  such  default  has 
been  made.  Blaiberg  v.  Parsons,  17  Q.  B.  D.  336;  Blaiberg  v.  Beckett,  18 
a  B.  D.  96,  0.  A. 

A  bill  of  sale  containing  an  assignment  by  the  grantor  ''  as  beneficial 
owner,"  is  void  because  under  it  tne  grantor  might  by  virtue  of  the  Oon- 
veyancing  Act,  1881,  ss.  2,  7,  seize  immediately  on  default.  Ex  pte» 
Stanford,  17  Q.  B.  D.  259,  0.  A.  But  the  power  of  sale  given  by  the 
Conveyancing  Act,  1881,  s.  19,  does  not  apply  to  a  bill  of  sale  in  the  form 
nven  m  the  schedule  to  the  B.  of  S.  Act,  1882.  Calvert  y.  Tliomas,  19 
Q.  B.  D.  204,  0.  A.,  overruling  the  dicta  contra  in  Watkins  v.  Evans,  18 
a  B.  D.  386,  C.  A.,  and  In  re  M(yrriU,  Id.  222,  0.  A.  A  bill  of  sale  is 
not  invalidated  by  a  provision  that  the  power  of  sale  conferred  on  the 
mortgagees  by  the  Conveyancing  Act,  1881,  shall  be  ezerciseable  by  them 
in  every  respect  as  if  sect.  20  of  that  Act  had  not  been  enacted.  S.  G. 
Nor  by  a  power  to  break  open  doors  or  windows  of  premises  where  the 
goods  may  be  for  the  purpose  of  their  seizure.  S.  G.  Nor  by  declaration 
of  trusts  of  the  moneys  produced  by  the  sale  of  the  goods,  the  trusts 
being  similar  to  such  as  would  have  been  implied.  Ex  pte.  Rawlings,  18 
Q.  B.  D.  489,  G.  A.  But  it  is  otherwise  if  the  trusts  be  not  such  as 
would  have  been  implied,  e,g.,  that  the  grantees  should  be  entitled  to 
deduct  their  full  charges  and  commission  as  auctioneers  conducting  the 
sale  on  behalf  of  the  grantor ;  Furber  v.  Cobb,  Id.  494,  G.  A. ;  or  to 
deduct  *'  the  expenses  attending  such  sale  or  otherwise  incurred  in  rela- 
tion to  this  security."     Calvert  v.  Thomcts,  supra. 

The  bill  is  vahd  if  substantially  in  the  schedule  form.  Roberts  t. 
Roberts,  13  Q.  B.  D.  794 ;  Consolidated  Credit,  cfec.  Co.  v.  Gosney,  16  Q.  B.  D. 
24.  And  a  bill  of  sale  which  has  the  precise  legal  effect  of  the  statutory 
form,  and  the  variance  therefrom  is  not  calculated  reasonably  to  deceive, 
is  *'in  accordance"  therewith,  and  therefore  valid.    Ex  pte.  Stanford^ 
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ante,  p.  1271.     See  Thamaa  y.  Kdltfy  13  Ap.  Oa.  506,  519,  520,  per  Ldl 
Macnaghten. 

A  covenant  for  further  aasnranoe  may  be  inserted  ae  a  provision  for  the 
maintenance  of  the  security.  S.  0.  So  is  the  reservation  of  a  li^t  to 
retain  costs  properly  incurred  in  defending  and  maintaining  the  security. 
Lumley  v.  SimmonSy  ante^  p.  1270.  But  it  would  seem  that  a  clause  that,  on 
default  of  payment,  the  grantee  may  take  the  goods  at  a  valuation  ayoids 
the  bill  of  sale.  Lyon  v.  MorrUf  19  Q.  B.  D.  139.  So  does  a  covenant 
by  the  srantee  to  pay  all  interest  on  mortgagee,  if  any,  on  the  premises  on 
which  uie  goods  may  be;  WaUon  v.  Strickland  19  Q.  B.  D.  391,  C.  A.; 
or  that  the  grantee  may  retain  the  bill  of  sale  when  satisfied,  and  give  a 
receipt  in  full  only  to  tne  fl;rantor.  S.  0.  A  covenant  in  a  biE  of  sale  of 
household  furniture  to  replace  articles  worn  out,  and  a  power  to  sell  and 
retain  out  of  the  sale  money  the  cost  of  discharging  incumbrances  on  the 
property,  and  of  seizing,  removing,  warehousing  and  valuing  the  same 
are  terms  for  the  *'  maintenance  of  the  security  "  within  the  meaning  of  the 
schedule  form ;  Consolidated  Credit  Co.  v.  Oosney,  Furher  y.  Cobby  Ex  jde^ 
BawlifigSy  ante,  p.  1271 ;  but  a  covenant  to  replace  articles,  &c.  worn  oat 
will  not  be  implied.  See  Carpenter  y.  Deen,  23  Q.  B.  D.  566,  C.  A. 
Stipulations  which  are  mere  surplusage,  and  do  not  empower  the  grantee 
to  seize  for  the  breach  of  them,  may  be  added  to  the  form,  ^os  pie. 
Stanfordy  antSy  p.  1271;  Topley  v.  Corsbie,  20  Q.  B.  D.  350;  see  also 
Ex  pie.  RawlingSy  ante,  p.  1271. 

L  uder  sect.  9,  aiitCy  p.  1257,  a  bill  of  sale  given  as  security  for  the  pay- 
ment of  money  is  void  if  it  give  the  grantee  licence  to  seize,  on  pounds 
other  than  those  enimierated  in  sect.  7 ;  Davis  v.  Burtony  10  Q,  B.  £>•  414 ; 
11  Q.  B.  D.  537,  G.  A. ;  e,g,y  if  the  ^;rantor  shall  fail,  on  oral  demand  by 
the  grantee,  to  produce  the  last  receipt  for  rent.  S.  0.  Or  if  the  grantor 
shall  render  himself  liable  to  become  a  bankrupt,  or  '*  shall  remoye  or 
suffer  the  said  chattels  to  be  removed,'*  omitting  the  word  fraudulenUy. 
Ex  jAe,  Pearccy  25  Ch.  D.  656.  The  proviso  at  the  end  of  the  form  will 
not,  it  seems,  prevent  a  bill  of  sale  from  being  void  on  account  of  a  dauae 
containing  a  power  of  seizure,  not  allowed  Dy  sect.  7.  Furber  v.  Cobb, 
supra.  It  is  sufficient  if  the  bill  of  sale  be  executed  at  the  end  of  tba 
annexed  schedule.    Mdville  v.  Stringer y  12  Q.'B.  D.  132. 

An  assignment  of  chattels  specifically  described  in  the  schedule  together 
with  "  all  chattels  and  things  which  may  at  any  time  during  the  con- 
tinuance of  this  security  be  in  or  about  the  same  or  any  other  premisea  of 
the  mortga^r  (to  which  the  said  chattels  or  things  or  any  part  thereof 
may  have  been  removed),  whether  brought  there  in  substitution  for  or 
renewal  of,  or  in  addition  to  the  things  mereby  assigned,"  is  void  alto- 
gether under  sect.  9,  because  not  in  accordance  with  the  form  therdiy 
provided.  Kelly  v.  Kellondy  20  Q.  B.  D.  569,  0.  A. ;  affirm,  in  D.  P.,  rai 
nom.  Thomas  v.  Kelly y  13  Ap.  Ca.  506.  An  essential  condition  of  the  deed 
is  that  there  should  be  '*  a  present  assignment  of  goods  capable  of  specific 
description."    Id.  512,  periA,  Halsbury,  L.  C. 

By  the  B.  of  S.  Act,  1890,  s.  1,  ante,  p.  1258,  instruments  hypothecating 
or  dedaiing  trusts  of  imported  goods  during  the  interval  between  their 
discharge  &om  the  ship  and  their  deposit  m  a  warehouse,  &c.,  or  their 
being  reshipped  or  dehvered  to  a  purchaser,  not  being  the  purchaser 
giving  the  instrument,  are  not  to  be  deemed  bills  of  sale  within  sect.  9. 

A  bill  of  sale  for  30/.,  of  which  15/.  is  payable  on  demand,  and  15/.  by 
instalments,  is  not  void  under  sect.  12,  ante,  p.  1257,  if  30/.  be  bona  fiie 
paid  by  the  grantee,  although  the  grantee,  at  the  grantor's  requeslk 
immediately  aiterwards  demands  and  is  repaid  15/. ,  there  being  no  evidenoe 
that  the  transaction  was  a  sham.    Davis  v.  VsheTy  12  Q.  B.  D.  490. 
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By  sect.  13,  ante,  p.  1257,  goods  seized  under  a  bill  of  sale  may  not  be 
xemoTed  or  sold  until  after  tne  expiration  of  five  clear  days  from  the  day 
they  were  seized.  See  0*Niel  v.  Oity  &  County  Finance  Co.,  17  Q.  B.  D. 
234.  The  section  is  for  the  benefit  of  the  grantor  of  the  bill  of  sale  only, 
and  a  third  person  cannot  sue  the  grantee  for  breach  of  the  provision. 
Tomlinson  y.  Consolidated  Credit,  Ac,  Co,,  24  Q.  B.  D.  13d,  C.  A. 

The  B.  of  S.  Act,  1878,  did  not  apply  to  the  debentures  of  a  company, 
had  it  done  so,  the  B.  of  S.  Act,  1882,  s.  17,  would  have  removed  them 
from  its  operation.  Read  t.  Joannon,  25  Q.  B.  D.  300 ;  In  re  Standard 
Manufacturing  Co,,  (1891)  1  Oh.  627,  0.  A*  The  section  applies  to 
all  incorporated  companies,  provision  for  the  registration  of  the  deben- 
tures of  which  is  made  by  statute.  S.  0. ;  Levy  y,  Abercorris  Slate,  &c, 
Co,,  37  Oh.  D.  260.  A  debenture  in  sect.  17  '*  means  a  document  which 
either  creates  a  debt  or  acknowledges  it."  S.  0.;  Edmonds  v.  Blaine 
Furnaces  Co,,  36  Gh.  D.  215.  It  need  not  consist  of  more  than  one 
document.  S.  CO.  Where  the  property  of  a  company  was  assigned  to 
E.,  as  trustee  for  the  debenture  holders,  by  an  indenture  registered  as 
a  bill  of  sale,  and  P.  held  a  debenture  in  the  form  of  an  imdertaking 
by  the  company,  to  pay  the  bearer  1002. ,  subject  to  the  conditions  indorsed, 
one  of  which  was  that  the  holders  of  the  debenture  were  entitled  pari 
passu  to  the  benefit  of  the  indenture,  whereby  the  freehold  premises  of 
the  company  and  the  machinery  and  furniture  of  the  company  m  or  about 
the  same  were  expressed  to  be  vested  in  trust  to  secure  the  payment  of 
all  moneys  payaUe  on  such  debentures.  It  was  held  that,  assuming 
the  indenture  or  '* covering  deed"  to  be  void,  the  debenture  gave  a 
valid  equitable  charge  within  sect.  17,  ante,  p.  1258.  Boss  v.  Army  a:  Navy 
Hotel  Co.,  34  Ch.  D.  43, 0.  A.  But  where  the  debenture  is  not,  by  refer- 
ence to  the  covering  deed,  or  otherwise,  a  charge  on  the  property  of  the 
<K)mpany,  it  is  not  within  sect.  17.  Jenkinson  v.  Brandley  Mining  Co,, 
19  a  B.  D.  568. 

As  to  the  stamping  of  a  bill  of  sale,  vide  ante,  pp.  251,  257. 

2.  Adionfor  taking  goods  in  execution  without  paying  rent  due. 

By  8  Anne,  c.  18  (c.  14,  Buff),  s.  1,  no  goods  or  chattels  in  or  upon 
any  messuage,  lands,  or  tenements  leased  for  life  or  lives,  term  of  years, 
at  will  or  otherwise,  shall  be  liable  to  be  taken  in  execution,  unless  the 
party,  at  whose  suit  the  execution  is  sued  out,  shall,  before  the  removal 
of  such  goods  from  off  the  premises,  pay  to  the  landlord,  or  his  bailiff, 
all  such  sums  of  money  as  are  due  for  rent  for  the  premises,  at  the  time 
of  the  taking  of  the  goods,  provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  rent;  and  in  case  the  arrears  shall 
exceed  one  year's  rent,  then  the  party  at  whose  suit  the  execution  is 
sued  out,  paying  the  landlord,  &c.,  one  year's  rent,  may  proceed  to 
execute  judgment;  and  the  sheriff  is  empowered  and  required  to  levy 
and  pay  to  the  plaintiff  as  well  the  money  paid  for  rent  as  the  execution 
money.  As  to  the  duty  of  the  sheriff  under  this  Act,  see  Cocker  v. 
Musgrove,  9  Q.  B.  223,  cited  ^700^,  p.  1278. 

By  7  &  8  Vict.  c.  96,  s.  67,  "no  landlord  of  any  tenement,  let  at  a 
weekljr  rent,  shall  have  any  claim  or  lien  upon  any  goods  taken  in 
execution  under  the  process  of  any  court  of  law  for  more  than  four 
weeks'  arrears  of  rent;  and  if  such  tenement  shall  be  let  for  any  other 
term  less  than  a  year,  the  landlord  shall  not  have  any  claim  or  lien  on 
such  goods  for  more  than  the  arrears  of  rent  accruing  during  four  such 
terms  or  times  of  payment." 

By  51  &  52  Yict.  0.  43,  s.  160  (replacing  19  &  20  Yict.  c.  108,  s.  75),  the 
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Btat.  8  Anne,  o.  18,  b.  1,  is  not  to  apply  to  execntions  leyied  under  wairast 
of  the  county  oourt ;  but  when  goods,  in  a  tenement  for  which  rent  is  due, 
are  taken  in  execution  under  such  process,  the  landlord  may  daim  the  renl 
due  to  him  by  delivering  notice  to  the  bailiff  making  the  IflYY,  and  sudi 
bailiff  shall  m  making  the  levy,  in  addition  thereto,  distrain  for  the  rent 
so  claimed,  and  shall,  after  satisfying  the  costs  of  and  incident  to  the  sale, 
pay  over  to  the  landlord  the  amount  of  rent  due,  not  exceeding  four  weeks 
where  the  tenancy  is  weekly,  the  rent  of  two  terms  where  the  tenancy  is 
for  any  other  term  less  than  a  year,  and  the  rent  of  one  year  in  any  other 


The  above  Acts  apply  only  to  goods  lawfully  taken  in  execution,  and 
therefore  not  to  the  goods  of  a  stranger  upon  the  demised  premises. 
Beard  v.  Knight,  8  E.  &  B.  865 ;  27  L.  J.,  Q.  B.  359.  If  the  agent  of  tba 
landlord  take  from  the  sherifTs  officer  an  undertaking  to  pay  the  gear's 
rent,  and  consent  to  the  sale,  the  landlord  cannot  afterwards  Tnaintain  an 
action  on  the  statute,  though  the  rent  be  not  paid  pursuant  to  the  under- 
taking, and  though  the  undertaking  be  void  by  the  Stat,  of  Frauds. 
Botherey  v.  Wood,  3  Camp.  24. 

The  plaintiff  in  this  action  may  be  called  upon  to  prove,  1,  the  demise 
and  the  rent  in  arrear ;  2,  t}ie  seizure  of  the  goods  under  the  execution; 
3,  notice  to  the  sheriff ;  4,  the  removal  of  the  goods  without  satisfying  the 
rent ;  and  5,  the  value  of  the  goods. 

Evidence  of  the  demiae,  <fec.]  There  must  be  a  subsisting  tenancy  at  a 
rent  certain ;  therefore  mere  proof  of  occupation  under  an  agreement  for 
a  future  lease,  without  payment  of  rent  is  not  sufficient ;  Bisdt^  v.  Bvle^ 
11  M.  &  W.  16 ;  nor,  is  it  sufficient  that  the  execution  was  levied  within 
six  months  after  the  expiration  of  a  tenancy,  so  that  the  landlord  oould 
have  distrained  under  8  Anne,  c.  18,  ss.  6,  7 ;  Gox  v.  Leigh,  L.  B.,  9  Q.  B. 
333.  The  statement  of  daim  need  not  state  the  particuluv  of  the  demise; 
but  if  stated,  they  ought  to  be  proved  as  laid.  Bristow  v.  Wright,  2  Doug. 
665.  As  to  proof  of  the  tenancy,  see  ante,  pp.  325,  1002,  1073.  In  order 
to  prove  the  rent  in  arrear,  it  voll,  for  a  primd  facie  case,  be  sufficient  to 
show  the  occupation  by  the  tenant  and  the  amount  of  the  rent.  Harriatm 
V.  Barry,  7  Price,  690.  A  demise  from  a  lessee  to  an  under-tenant  is 
within  the  stat.  8  Anne,  c  18,  s.  1.  Thwrgood  v.  Biehardaon,  7  Bing. 
428. 

The  trustee  of  an  outstanding  satisfied  term,  held  in  trust  to  attend  the 
inheritance,  is  a  '*  landlord"  within  the  statute.  Golyer  v.  Spear,  2  B.  & 
B.  67.  The  action  may  be  brought  by  an  executor  or  administrator. 
FcUgrave  v.  Windham,  Stra.  212.  On  a  sale  of  premises  it  was  stipulated 
that,  from  the  time  of  the  vendee  taking  possession  until  the  completion 
of  the  purchase,  he  should  pay  to  the  vendor  at  the  rate  of  1002.  per 
annum ;  held  that  this  was  **  rent"  within  the  stat.  8  Anne,  c.  18,  s.  1. 
Saunders  v.  Musgrave,  6  B.  &  C.  524. 

The  plaintiff  can  only  recover  the  rent  due  at  the  time  of  the  taking  the 
goods.  Hoskina  v.  Knight,  1  M.  &  S.  245.  And,  it  seems  that  he  cannot 
demand  rent  for  a  byegone  year  after  the  commencement  of  a  fresh 
tenancy  on  different  terms.     6ook  v.  Cook,  Andrews,  217. 

Evidence  of  the  levy,']  As  to  the  mode  of  proving  connection  between 
the  sheriff  and  the  officer,  see  Beed  v.  Thoyta,  6  M.  &  W.  410,  and  o&er 
oases  dted  ante,  pp.  1244  et  aeq. 

Evidence  of  notice,"]  In  order  to  render  the  sheriff  liable  as  a  wrong* 
doer  by  the  removal  of  the  goods,  it  must  be  proved  that  he  had  notioe  of 
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the  landlord's  daiin.  Amttt  y.  Oamett,  3  B.  &  A.  441 ;  Smith  v.  HusseUy 
3  Taunt.  400.  It  is  not  neoessaiy  to  pToye  a  formal  notice ;  if  it  can  be 
shown  that  the  sheriff  or  his  officer  knew,  preyiously  to  the  remoyal  of 
the  goods,  that  there  was  rent  due  to  the  landlord,  it  will  be  sufficient. 
Biadey  y.  Byle,  11  M.  &  W.  20,  ^  Parke,  B. ;  Andrews  y.  Dixon,  3  B.  & 
A.  645.  Notice  to  the  creditor  is  not  necessary.  Riadey  y.  RyU,  11  M. 
&  W.  16. 

Bemovdl  of  the  goods,']  It  is  enough  to  show  that  some  goods  were 
remoyed :  and  the  plaintin  need  not  show  that  enough  to  satisfy  the  rent 
was  not  left.  Colyer  y.  Speer,  supra.  It  is  said  that  the  goods  need  not 
be  distrainable  goods.  RiseUy  y.  Ryle^  11  M.  &  W.  22.  See  also  Cox  y. 
Leigh,  ante,  p.  1274.  A  mere  sale,  without  more,  is  not  equiyalent  to  re* 
moyal.  Wharton  y.  Nayhr,  12  Q.  B.  673 ;  Smallman  y.  Pollard,  6  M.  & 
Gr.  1001. 

Damages,^  If  the  sheriff  sell  before  the  rent  is  paid,  he  is  primd  facie 
liable  to  pay  the  whole  rent  due.  Thomas  y.  Mirehouse,  19  Q.  B.  D.  563, 
0.  A.    But  he  may  **  show  in  mitigation  of  damages  that  the  yalue  of  the 

r3ds  remoyed  was  not  sufficient  to  pay  the  rent.  In  such  case  the  loss 
the  landlord  by  the  remoyal  of  the  eoods,  or,  in  other  words,  their  yalue 
to  him  at  the  time  of  the  remoyal,  becomes  the  measure  of  damages." 
8.  C,  Id,  566.  But  the  jury  are  not  confined  to  the  precise  amount  pro- 
duced on  the  sale  by  the  sheriff;  the  plaintiff  may  insist  that  if  the 
defendant  had  proceeded  regularly,  the  whole  would  haye  been  paid,  or, 
may  show  that  the  goods  sold  badly.  Per  Taunton,  J.,  Foster  y.  Hilton,  1 
Dowl.  35,  38.  And,  per  Parke,  J.,  Calvert  y.  Joliffe,  2  B.  &  Ad.  418,  422, 
the  jury  are  not  bound  to  giye  so  much  as  the  sale  price. 


3.  Action  for  not  paying  over  money  levied. 

In  an  action  for  money  had  and  receiyed  against  a  sheriff  for  not  pay- 
ing oyer  to  the  plaintiff  money  levied  under  an  execution  in  an  action  at 
his  suit,  the  plaintiff  must  proye  the  writ  of  execution,  and  the  leyy 
under  it. 

The  issuing  of  the  fi,  fa,  at  the  suit  of  the  plaintiff  must  be  proyed ;  for 
which  purpose  proof  of  the  defendant's  warrant,  reciting  the  writ,  will  be 
sufficient.  Wilson  y.  Norman,  1  Esp.  154.  As  to  proof  of  the  warrant 
under  the  defendant's  seal  of  office,  see  ante,  p.  1244.  An  examined  copy 
of  the  writ  and  return  will  proye  the  writ,  the  leyy,  and  the  return ;  and 
no  prior  demand  is  necessary.  Dale  y.  Birch,  3  Camp.  347.  A  letter 
written  by  the  under-sheriff  is  also  evidence  to  fix  the  defendant ;  ffaynes 
y.  Hayton,  cited  6  Q.  B.  169 ;  but  the  statements  of  the  writer  are  thereby 
made  evidence  for  tiie  defendant.  S.  C.  See  further  as  to  proof  of  writs, 
&c.,  ante,  pp.  110,  1244  et  seq.,  and  infra. 

It  is  not  sufficient  to  prove  the  taking  and  selling  of  the  goods  by  a 
person  reputed  to  be  an  officer  of  the  sheriff,  without  proof  of  the  writ  of 
execution  or  warrant.  Wilson  y.  Norman,  ante,  p.  1275.  The  defendant 
may  deduct  his  poundage ;  Longdill  v.  Jones,  1  Stark.  346 ;  as  to  which 
vide  posit,  pp.  1279,  1280.  It  has  been  doubted  whether  this  action  can  be 
maintained  before  the  return-day  of  the  wnt.  Per  Parke,  J.,  in  Morland 
y.  Pel/att,  8  B.  &  0.  727.  In  Cockram  v.  Welbye,  2  Show.  79 ;  Freem.  236, 
it  was  held  that  debt  lay,  though  the  writ  had  not  been  returned. 

Where  a  sheriff  returned  that  he  had  seized  «)od8  under  a  fi,  fa,,  had 
sold  part,  and  that  the  residue  remained  in  his  hands  for  want  of  buyers, 
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it  was  held  a  def enoe  to  an  action  against  him  for  the  amount  levied,  that 
the  defendant  in  the  original  action  was  in  fact  a  bankrnpt  at  the  time  of 
the  seizure  and  sale,  and  that  the  goods  belonged  to  his  assieneesL 
Brydges  y.  W€Ufordy6  M.  &  S.  42.  See  Tomlimon  v.  Shynn,  2  B.  &  B.  77. 
So,  where  the  plaintiff  had  appointed  a  special  baOiff  and  asent  to  manage 
the  sale  of  soods  under  a^/Seri/acuM,  it  was  held  that  the  sheriff  was  dis- 
charged ;  although  on  bemg  ruled  to  return  the  writ,  he  returned  that  he 
had  sold,  and  that  he  had  made  deductions,  which  he  had  no  rig^t  to 
make  m  point  of  law.  Fallutter  t.  Polluter,  Tidd,  9th  ed.  1019;  1  Chitty, 
614,  n. ;  Higgtns  y.  M*Adam,  3  Y.  &  J.  1. 

The  action  lies  against  an  undersheriff,  B.,  or  his  executors,  where  B. 
acted  as  sheriff  under  50  &  51  Yict.  c.  55,  s.  28,  on  the  death  of  the  sheriff 
A.,  and  B.  received  the  proceeds  of  the  levy  after  A.*s  death.  Gloucegter' 
shire  Banking  Co.  y.  Edwards,  19  Q.  B.  D.  575 ;  20  Id.  107,  C.  A. 


4.  Action  for  not  levying,  andforfalte  return  on  final  process. 

In  an  action  against  a  sheriff  for  a  false  return  to  final  process,  the 
plaintiff  must  prove,  if  those  facts  are  denied  on  the  pleadmgs,  1,  the 
judgment ;  2,  line  writ  and  indorsement,  and  the  return ;  3,  the  falsehood 
of  the  return. 

As  to  the  mode  of  proving  the  judgment,  and  as  to  the  writ  and  return, 
see  ante,  pp.  107,  110. 

The  judgment  is  mere  inducement.  Stoddari  v.  Palmer,  2  B.  &  C.  2. 
The  untrue  return  is  the  ^ound  of  action,  though  the  injury  to  the 
plaintiff  is  founded  on  the  right  to  recover  on  the  judgment. 

It  is  not  necessary  to  prove  an  actual  levy  after  seizure  under  a  fi.  fa, 
Stubbs  v.  Lainson,  1  M.  &  W.  728. 

Evidence  to  disprove  the  return.'^  The  plaintiff  must  prove  the  falsehood 
of  the  return.  Thus,  in  an  action  for  a  false  return  of  ntUla  h&na,  he 
must  show  ihat  the  party  had  goods  within  the  bailiwick  of  which  the 
sheriff  had  notice,  or  might,  by  using  due  diligence,  have  had  notioe. 
The  principle  of  the  following  cases,  decided  on  the  question  of  the 
sheriffs  liability  to  the  plaintiff  for  not  arresting  his  debtor  on  mesne 
process,  seems  applicable  to  an  action  against  him  for  a  false  return  on  a 
ji.  fa.  If  a  person,  against  whom  the  sheriff  had  a  capias,  did  not  abscond, 
but  continued  in  the  daily  exercise  of  his  usual  occupation,  appeared 
publicly,  and  was  visible  te  every  one  that  came  to  him  on  business,  aind 
the  bailiff,  neglecting  to  arrest  him,  returned  non  est  inventus,  it  was  proof 
of  a  false  return.  Beckford  v.  Montague,  2  Esp.  475.  It  was  ruled  not 
sufficient  merely  to  prove  that  the  debtor  was  within  the  defendant's  baili- 
wick, but  the  plaintiff  ought  to  have  proved  notice  of  it  to  the  under^ 
sheriff,  or  to  the  bailiff  to  whom  the  warrant  was  directed.  Gibbon  y. 
Coggon,  2  Camp.  189.  But,  it  did  not  appear  that  the  plaintiff  was  bound 
to  give  this  notice  to  the  sheriff ;  for  the  latter  was  to  make  due  inquiries 
for  the  purpose  of  finding  the  debtor.  Dyke  v.  Duke,  4  N.  0. 197;  accord. 
Brown  v.  Jarvis,  1  M.  &  W.  704,  713.  He  was  bound  to  execute  and  to 
return  the  writ  as  soon  as  he  could.  S.  C. ;  RandeU  y.  Wheble,  10  Ad.  ft 
E.  719. 

In  an  action  for  a  false  return  of  nuUa  bona  to  &fi.fa.  asainst  the 
ffoods  of  A.  and  B.,  the  plaintiff  must  have  a  verdict  if  he  prove  uiat  either 
had  goods.    Jones  v.  Clayton,  4  M.  &  S.  349. 

The  declarations  of  the  sheriff's  officer  respecting  goods  seized  by  him 
under  a^.  fa.,  and  in  his  possession  at  the  time,  are  evidence  against  the 
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sheriff,  thongli  made  after  the  retam  day  of  the  writ.    Jaedbi  y.  Humphrey^ 
2  Cr.  &  M.  413 ;  anU,  p.  1246. 

Damagea.']  No  action  can  be  maintained  for  a  false  return  to  a  writ  of 
fi,  fa,  if  it  be  shown  that  the  plaintiff  can  have  sustained  no  damage;  vide 
infra.  So  although  pn'm^/acte,  the  measure  of  damage  is  the  value  of 
the  goods  on  which  the  execution  might  have  been  and  was  not  levied,  vet 
it  is  for  the  jury  to  say,  looking  at  all  the  probabilities  of  the  case,  whether 
or  not,  if  the  execution  had  been  levied,  the  plaintiff  would  have  derived 
any  benefit  from  it  by  reason  of  the  other  creditors  of  the  execution  debtor 
bemg  in  a  position  to  make  him  bankrupt,  and  if  he  would  not,  the  defen- 
dant is  entitled  to  tiie  verdict.  Hohwm  v.  Thdluaon^  L.  E.,  2  Q.  B.  642. 
Where  the  sheriff  is  sued  for  returning  nulla  bona,  instead  of  levving  on 
certain  property  which  belonged  jointly  to  the  debtor  and  to  anotner,  the 
proper  measure  of  damage  is  half  the  value  of  the  goods.  Tyler  v.  Leeds, 
Dk.  of  2  Stark.  218. 

Defence. 

In  an  action  for  a  false  return  to  a  writ  of  ^.  fa.  the  defendant  is  entitled 
to  a  verdict,  if  the  plaintiff  have  sustained  no  damage,  as  where  the  debtor 
had  become  bankrupt ;  Wylie  v.  Birch ,  4  Q.  B.  566 ;  or,  where  the  rent 
exceeding  the  amount  in  the  sheriffs  hands,  is  due  on  the  premises,  which 
was  required  by  the  stat.  8  Anne,  c.  18,  ante,  p.  1273,  to  be  paid  out  of  the 
levy;  iety  v.  Hdlcy  29  L.  J.,  C.  P.  127;  or  where  the  goods  seized  had 
been  previously  assigned  by  the  debtor  under  a  valid  bill  of  sale;  Stimeon 
T.  FamTiam,  L.  E.,  7  Q.  B.  175 ;  even  although  the  bill  of  sale  was  by 
way  of  mortgage  only,  and  for  an  amount  less  than  the  value  of  the 
goods :  for  the  discretionarv  power  vested  in  a  judge  to  order  a  sale  in 
such  case,  by  Bules,  1883,  0.  fvii.,  r.  12,  does  not  enlarge  the  powers  of 
the  sheriff  as  to  seizure.  Scarlett  v.  Hanson,  12  Q.  B.  D.  213,  C.  A., 
decided  under  the  C.  L.  P.  Act,  1860,  s.  13,  which  was  similar  in  its 
terms.  If  the  goods  seized  under  fi,,  fa,  are  exhausted  ^  by  payment 
of  landlord's  rent,  expenses,  and  tlie  sum  due  on  a  prior  wnt,  the 
return  of  nulla  bona  is  proper.  WinUe  v.  Freeman,  11  Ad.  &  E.  539. 
The  insufficiency  of  the  goods  to  satisfy  prior  claims  will  entitle  the 
defendant  to  a  verdict  under  a  traverse  of  the  alleged  levy.  Heenan 
V.  Evane,  3  M.  &  Gr.  398.  An  extent  for  a  crown  debt,  though  tested 
after  deHvery  of  tiie  fi.  fa.  to  the  sheriff,  has  priority  over  the  latter, 
unless  the  sale  has  taken  place  under  the  fl.fa,  R.  v.  WelU,  16  East, 
278,  n.  See  also  AU.-Gen.  v.  Leonard,  38  Ch.  D.  622.  The  plaintiff 
may  show  tiiat  a  judgment,  in  re^)ect  of  which  a  prior  writ  issued,  is 
fraudulent;  Imray  v.  magnay,  11  M.  &  W.  267 ;  and,  it  is  not  necessary 
to  prove  that  the  elieriff  had  notice  of  the  fraud,  for  he  is  bound  to  exe- 
cute the  plaintiff's  writ  at  his  peril.  Dennis  v.  WTietham,  L.  E.,  9  Q.  B. 
345.  The  debtor's  conduct  as  to  the  execution  of  the  prior  writ  is  admis- 
sible evidence  of  fraud.  Imrav  v.  Magnay,  supra.  The  plaintiff  may 
^ow  that  the  prior  writ  was  delivered  with  directions  not  to  proceed  on 
it  till  oiders.  Hunt  v.  Hooper,  12  M.  &  W.  664.  Where  the  defendant 
proves  that  the  goods  in  question  were  assigned  before  the  execution, 
under  a  bill  of  sale  {vide  Stimson  v.  Farnham,  supra),  the  plaintiff  may, 
in  reply,  show  the  assignment  to  have  been  fraudulent.  Dewey  v.  Bayn-^ 
tun,  6  East,  257.  As  to  which,  see  cases,  ante,ja^.  1249  et  seq.  Where 
there  are  prior  writs  and  also  rent  due,  the  sheriff  may  traverse  the  exist- 
ence of  any  goods  on  which  he  could  levy,  although  the  goods  would  have 
satisfied  all  if  sold ;  for  he  cannot  lawfully  levy  and  sell  until  some  of  the 
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creditors  have  paid  the  rent.  In  this  case  the  sheziS's  retain  was  agree- 
able to  the  facts,  and  the  plea  denied  any  goods  on  which  defendant  could 
leyy  besides  ^;oods  sufficient  to  satisfy  the  prior  writs  and  rent ;  and  per 
cur.,  the  sheriff  is  not  bound  to  advance  the  rent ;  and,  ''  until  paid  there 
are  no  goods  out  of  which  he  is  bound  to  leyy,  «.  e,,  to  sell."  Cocker  v. 
Musgrovey  9  Q.  B.  223.  See  also  Lew/  y.  Hale,  ante,  p.  1277.  The  sheriff 
is  not  estopped  from  denying  his  own  return,  for  the  purpose  of  showing 
that  the  plaintiff  can  have  sustained  no  damage  from  its  fidseness,  and  so 
that  the  plaintiff  has  no  cause  of  action.  BemmeU  y.  Lawrence,  15  Q.  B. 
1004 ;  20  L.  J.,  Q,,  B.  25 ;  Levy  y.  ffale,  and  SUmson  y.  Famliam,  anJUy 
p.  1277. 

Where,  in  an  action  for  a  false  return  of  nvMa  hona  to  a  writ  of  ^.  /a., 
the  defence  is  that  the  party  against  whom  the  writ  issued  has  become 
bankrupt,  the  bankrupt^  must  be  regularly  proved.  B.  N.  P.  51 ;  and 
see  Dowden  v.  Fowle,  4  Camp.  38.  As  to  the  proof  of  bankruptcy,  vide 
ante,  pp.  1101  et  ieq.  And  where  the  defence  is  that  the  landlord  of  the 
debtor  claimed  the  goods  for  rent,  the  defendant  cannot  prove  the  claim, 
by  the  oral  testimony  of  the  landlord,  if  his  tenant  held  under  a  written 
lease.    Augtuiien  v.  Ohallis,  1  Ezch.  279. 

When  the  defence  is  payment  of  rent  to  the  landlord,  some  evidence, 
however  slight,  must  be  given  of  the  rent  being  due.  Keighiley  v.  Birch, 
3  Camp.  521.  The  sheriff  returned  nuUa  hona  after  satisfying  the  land- 
lord's claim  for  rent  and  the  kin^s  taxes,  and  the  plaintiff  assented  to  his 
quitting  possession  of  the  premises  and  sued  out  a  ca,  0a. ;  it  was  held 
tnat  he  could  not  afterwards  maintain  an  action  for  a  false  return  to  the 
fi,  fa.,  however  unfounded  the  claim  for  rent  might  turn  out  to  be. 
StuartY.  Whittaker,  By.  &  M.  310. 

As  to  the  duty  of  a  sheriff  on  whom,  after  levy  and  before  sale,  notice 
has  been  served  that  a  receiving  order  has  been  made  against  the  debtor, 
or  who  has  levied  on  a  judgment  for  a  sum  exceeding  20/.,  see  the  Bky. 
Act,  1883,  8.  46  (1),  and  i£e  Bky.  Act,  1890,  s.  11,  ante,  p.  1128.  By 
sect.  145,  **  Where  the  sheriff  sells  the  goods  of  a  debtor  under  an  execu- 
tion for  a  sum  exceeding  201.  (including  lend,  incidental  expenses),  the 
sale  Bh&U,  unless  the  court  from  whicn  the  process  issuea  otherwise 
orders,  be  made  by  public  auction,  and  not  by  bill  of  sale  or  private 
contract,  and  shall  be  publicly  advertized  by  the  sheriff  on  and  duiinff 
three  days  next  preceding  the  day  of  sale."  [Bky.  Act,  1861,  s.  74.] 
The  court  may,  under  this  section,  order  a  private  sale,  on  the  ex  parte 
application  of  the  judgment  creditor ;  Hunt  v.  Fensham,  12  Q.  B.  D.  162 ; 
so  may  a  master  at  chambers.  Hunt  v.  Clifford,  W.  N.  1884,  p.  86, 
Field,  J. 

The  defendant  may  show  that  the  jud^ent,  on  which  the  rent  issued, 
was  fraudulent  and  void,  and  that  he  paid  the  proceeds  of  tiie  execution 
to  another  creditor,  although  under  a  writ  dated  subsequently  to  the 
plaintiff's  writ.  Shattock  v.  Carden,  6  Exch.  725;  21  L.  J.,  Ex.  200. 
Hee  also  Lane  v.  Chapman,  11  Ad.  &  E.  966.  But  it  must  be  a  clear  case 
of  fraud  and  collusion  to  avoid  a  judgment,  so  as  to  let  in  this  defence. 

Sler  V.  Leeds,  Dk.  of,  2  Stark.  221 ;  Harrod  v.  Benton,  8  B.  &  0.  219. 
e  defendant  cannot  impeach  the  judgement  on  the  ground  of  a  collateral 
fraud.  Imray  v.  Magnay,  11  M.  &  W.  277,  per  cur. ;  Christopherson  y. 
Burton,  3  Exch.  162. 

The  defendant  cannot  give  in  evidence,  even  in  mitigation  of  damages, 
an  inquisition  held  by  him  to  inquire  into  the  property  of  the  goods,  under 
which  they  were  found  not  to  be  the  property  of  the  debtor.  Cfloseop  y. 
Pole,  3  M.  &  S.  175. 
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5.  Action  for  extortion. 

The  evidence  in  this  action  depends  entirely  on  the  allegations  in  the 
statements  of  claim  and  defence. 

The  fees  to  which  a  sheriff  is  entitled  are  now  regulated  by  the  Sheriffs 
Act,  1887,  s.  20.  Sub-s.  1,  fixes  his  allowance  in  the  case  of  sums  collected 
by  him  for  the  Crown.  By  sub-sect.  2,  in  the  execution  of  other  process 
the  sheriff  is  entitled  to  such  fees  and  poundage  as  may  be  fixed  oy  Ihe 
L.  C,  with  the  adyioe  and  consent  of  the  L.  J  J.  and  J  J.  or  any  three  of 
them,  and  with  the  concurrence  of  the  Treasury.  A  table  of  fees  made 
under  thisproyision,  dated  August  31st,  1888,  wiU  be  found  in  W.  N. 
1888,  Ft.  n.  p.  441.  A  remedy  against  extortion  by  the  sheriff  is  pro- 
Tided  by  sect.  29,  which  provides,  by  sub-sect.  (2),  that  **  if  any  person 
being  either  a  sheriff,  under-sheriff,  bailiff,  or  officer  of  a  sheriff,  or  beine 
employed  in  lev;^g  or  collecting  debts  due  to  the  Crown  by  process  <9 
any  Court,  or  being  an  officer  to  whom  the  return  or  execution  of  writs 
belongs,  does  any  of  the  following  things,  that  is  to  say — (a)  withholds  a 
prisoner  bailable  after  he  has  offered  sufficient  security ;  or  (b)  takes  or 
demands  any  money  or  reward  under  any  pretext  whatever,  other  than 
the  fees  or  sums  allowed  by  or  in  pursuance  of  this  or  any  other  Act ;  or 
(c)  grants  a  warrant  for  the  execution  of  any  writ  before  he  has  actually 
received  that  writ ;  or  (d)  is  guilty  of  any  offence  against  or  breach  of  the 
provisions  of  this  Act,  or  of  any  wrongful  act  or  neglect  or  default  in  the 
execution  of  his  office,  or  of  any  content  of  any  superior  court ;  he  and 
any  person  procuring  the  commission  oi  any  such  offence  shall,  without 
prejudice  to  any  other  punishment  under  the  provisions  of  this  Act,  but 
subject  as  hereinafter  mentioned,  be  liable  ....  (ii.)  to  forfeit  2002., 
and  to  pay  all  damages  suffered  to  any  person  aggrieved,  and  such  f or- 


person  to  whom  this  section  applies,  shall  be  taken  within  two  years  after 
the  alleged  offence  was  committed,  and  not  sub8eq[uently." 

The  party  upon  whom  the  extortion  is  committed  may  maintain  an 
action  for  money  had  and  received  agamst-  th»-eheriff ;  and  in  such  an 
action  it  is  not  necessary  to  prove  a  tender  of  the  sum  actually  due. 
Scarf e  v.  HaUifax,  7  M.  &  W.  288. 

The  mode  in  which  the  issuing  of  o,fi,fa.,  and  the  connection  between 
the  sheriff  and  the  bailiff  may  be  proved,  has  been  already  stated,  ante, 
pp.  1244  et  aeq.  If  the  sheriff  have  returned  to  the  writ  that  he  has  caused 
to  be  levied,  &c.,  it  will  be  evidence  that  he  has  adopted  the  act  of  the 
bailiff  as  his  own.  Woodgate  v.  KnatchhuU,  2  T.  K.  154.  It  must  appear 
that  the  shmiff  intrusted  the  bailiff  with  his  authority  in  the  particular 
case  in  whidi  the  latter  has  abused  it,  and,  therefore,  if  the  GxtoTHan  be 
committed  by  an  officer  not  named  in  the  warrant,  to  whose  house  the 
plaintiff  had  been  carried,  the  sheriff  is  not  liable.  George  v.  Perringy  4 
£sp.  63.  So,  where  a  writ  is  directed  to  the  coroner,  though  it  is  exe- 
cuted by  an  officer  of  the  sheriff,  the  latter  is  not  liable.  Sarjeant  y. 
Cowa/ny  1  Cr.  &  M.  491. 

Where  the  money  levied  is  not  sufficient  to  satisfy  the  plaintiff's  claim, 
the  retaining  of  any  part  which  ou^ht  to  be  paid  oyer  to  the  plaintiff,  is 
an  indirect  taking  from  him  within  sect.  29  (25),  supra.  See  Buckle  y. 
Bewesy  3  B.  &  C.  688,  decided  on  stat.  29  Eliz.  c.  4. 

The  sheiiff  is  not  entitled  to  poundage,  nor  his  officer  to  fees,  unless 
there  has  been  a  levy ;  it  seems,  however,  that  the  mere  production  of  the 
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varraat,  and  a  demand  of  the  debt  and  costs  and  expenses  of  levy,  on  the 
premises  where  the  execution  debtor's  goods  are,  amounts  to  a  levy. 
BUsides  v.  Bath  Colliery  Co,,  2  Ex.  D.  469;  3  Ex.  D.  174,  C.  A.,  over- 
ruling Ndsh  T.  Dickeruonf  L.  B.,  2  G.  P.  252.  And  where  there  has  been 
a  levy,  the  sheriff  is  entitled  to  poundage,  although  there  has  been  no 
sale.  Biuicka  t.  Bath  Colliery  Co.,  supra ;  Mortimer  y.  Cragg^  3  C.  P.  D. 
216,  C.  A.,  overruling  Roe  v.  Hammond,  2  C.  P.  D.  300. 

Where  a  receiving  order  in  bankruptcy  is  made  luKunst  the  execution 
debtor,  after  the  sheriff  has  seized  his  goods,  and  be&re  sale  thereof,  the 
right  of  tiie  sheriff  to  his  costs  of  execution  is  reserved  to  him  by  tiie 
Bky.  Act,  1883,  s.  46  (1),  and  Bky.  Act,  1890,  s.  11,  anie,  p.  1128. 
These  costs  do  not  include  poundage.  In  re  LudmorSy  13  Q.  B.  D.  415. 
In  Miles  v.  Harris,  12  0.  B.,  N.  S.  550;  31  L.  J.,  C.  P.  361,  the  bailiff, 
after  having  been  two  days  in  possession,  discovered  that  the  judgment 
had  be^i  irre^[ularly  signed,  and  withdrew.  The  Judgment  was  subse- 
quently set  aside.  It  was  held,  that  the  plaintiff  was  not  entitled  to 
poundage.  It  seems  that  the  sheriff  is  now  entitled  by  these  sectiona 
to  charge  for  the  cost  of  advertisements  directed  by  sect.  145  {vide  ante, 
p.  1278),  of  the  sale  by  auction  of  the  debtor's  effects ;  Braithwaite  v. 
Marriott,  1  H.  &  G.  591 ;  32  L.  J.  Ex.  24,  decided  otherwise  under  the 
Bky.  Act,  1861,  ss.  73,  74,  for  the  former  of  these  sections  was  limited  to 
the  case  of  bankruptcy. 

See  further,  as  to  sheriff's  fees,  1  Ghit.  Prao.  12th  ed.  p.  635. 

As  to  action  against  sheriff  for  false  return  of  a  rescue,  whereby  the 
plaintiff  was  attaSied,  see  Brasyer  v.  Maclean,  L.  B.,  6  P.  G.  398. 


ACTIONS  BY  AND  AGAINST  SOMCITOES. 
See  ante,  pp.  480,  490. 


ACTIONS  BY  SUEGEONS  OB  OTHEB  MEDIGAL  PBAOTI- 

TIONEBS. 

See  ante,  pp.  492  et  seq. 


ISSUES  UPON  INTEBPLEADEB  OBDEBS. 

Bules,  1883,  O.  Ivii.,  now  replace  the  practice  under  1  &  2  Will.  4, 
c.  58;  1  &  2  Yict  c.  45,  s.  2 ;  and  the  G.  L.  P.  Act,  1860,  as  to  inter- 
pleader. Issues  on  interpleader  orders  are  now  directed  under  Bule  7. 
When  obtained  on  the  ai>plication  of  a  sheriff,  the  claimant  is  commonly 
made  the  plaintiff,  and  is  then  entitled  to  begin  on  the  trial,  and  ti^e 
execution  creditor  the  defendant.  The  evidence  depends  on  the  question 
to  be  tried. 
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It  is  generally  desirable  that  objections  which  prevent  the  trial  of  the 
matter  really  in  question  should  be  waived  at  Nisi  Prius,  in  order  that  all 
the  information  which  it  was  the  object  of  the  issue  to  obtain  may  be 
supplied.  The  court,  moreover,  did  not  give  effect  to  every  technical 
objection  as  in  an  ordinary  trial.  Waterton  v.  Baker,  post,  p.  1282,  per 
Blackburn,  J.;  Gugeii  v.  Sampson,  4 F.  &  F.  974,  per  Channell,  B.,  and  see 
cases  below.  It  has,  however,  been  said  more  recently  that  there  is  now 
"  no  difference  between  the  evidence  received  on  the  trial  of  an  interpleader 
issue  and  in  other  cases,"  per  Mellor,  J.,  in EmmoU  v.  Marchant,  3  Q.  B.  D. 
656. 

The  following  points  have  been  ruled : — 

Generally,  the  judgment  creditor,  who  has  seized  under  tiji./a,,  and  is 
in  possession  when  the  claim  is  set  up,  has  a  primd  fade  title,  which  the 
clamiant  must  rebut,  and  the  latter  must  therefore  begin  at  the  trial. 
Edward  v.  Matthews,  4  D.  &  L.  721.  In  interpleader  between  one  who 
claims  as  assignee  of  the  judgment  debtor  and  the  judgment  creditor, 
the  admissions  of  the  assignor,  before  the  date  of  the  assignment,  that  he 
was  indebted  to  the  plaintiff  (claimant),  are  not  evidence  for  the  plaintiff 
that  the  debt  was  a  bond  fide  one.  Coole  v.  Braham,  3  £xch.  183.  The 
question  on  interpleader  was,  whether  the  plaintiff  had  any  property  in 
the  goods  as  a^nst  the  defendant,  the  execution  creditor :  held,  that  if 
the  plaintiff  had  a  lien  on  them  against  the  original  debtor,  he  maintained 
the  issue.  Rogers  v.  Kennay,  9  Q.  B.  592.  On  an  issue  to  try  whether  a 
firm  consisting  of  the  defendants  were  indebted  to  the  plaintiff's  firm,  it 
was  no  objection  at  Nisi  Prius  that  some  of  the  parties  to  the  record  are 
members  of  both  firms,  although  in  an  action  it  would  be  otherwise. 
Bosanquet  v.  Woodford,  5  Q.  B.  310.  So,  even  before  the  J.  Act,  1873,  on 
an  interpleader  issue  the  court  considered  the  equitable  rights  of  the 

farties;  Busden  v.  Pope,  L.  R.,  3  Ex.  269;  Bank  of  Ireland  v.  Perry, 
I.  B.,  7  Ex.  14;  Duncan  v.  Cashin,  L.  R.,  10  C.  P.  554;  Engelback  v. 
Nixon,  Id,  645;  and  now  under  sect.  24,  cited  ante,  pp.  298,  299,  the 
court  is  to  give  effect  to  all  equitable  estates,  interests,  and  principles. 

On  an  issue  between  an  execution  creditor  and  assignee  in  bankruptcv, 
stating  the  execution  and  the  fiat,  where  the  question  was  whether  the 
execution  was  valid  as  against  the  fiat,  the  creditor  was  not  permitted  to 
dispute  the  bankruptey.  Linnit  v.  Chaffers,  4  Q.  B.  762.  But  where  the 
question  was,  whether  the  plaintiffs  were  entitled  to  the  goods  seized,  as 
against,  and  free  from,  the  defendant's  execution,  and  whether  they  were 
liable  to  be  seized  as  against  the  plaintiffs :  the  plaintiffs  were  put  to  strict 
proof  of  the  bankruptey.  LoU  v.  Melville,  3  M.  &  Q-r.  40.  But  under  the 
Bky.  Act,  1^69,  this  evidence  is  readily  obtained,  vide  ante,  pp.  1101 
ei  seq. 

The  assignee.  A.,  of  a  Lloyd's  bond  given  by  a  railway  company,  sued 
the  company  in  the  name  of  the  oblige,  and  compromised  the  action  by 
taking  an  assignment  of  all  the  rolling  stock  of  the  company ;  another 
creditor,  B.,  subsequently  obtained  judgment  against  the  company,  and 
took  the  rolling  stock  in  execution :  it  was  held,  on  an  issue  between 
A.  and  B.,  that  B.  could  not  dispute  the  original  legality  of  the  bond,  and 
that  the  conveyance  to  A.  was  valid  as  against  B.  Blackmore  v.  Yates, 
L.  B.,  2  Ex.  225. 

Where  the  trustees  of  the  debtor's  wife  claimed  the  goods  against  an 
execution  creditor,  and  the  issue  was,  whether  the  goods  belonged  to  the 
debtor  or  not,  the  trustees,  who  were  parties  to  the  issue  as  defendants, 
were  not  permitted  to  show  that  the  debtor  was  a  bankrupt,  and  that  the 
goods  vested  in  his  assignees,  who  had  not  interfered  or  claimed  them. 
Came  v.  Brice,  7  M.  &  W.  183.     Here  the  execution  creditor  was  primd 
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faa'e  entitled  to  the  goods,  and  the  title  of  the  claimantB  ynts  unconnected 
with  that  of  the  assignees.  See  also  Belcher  y.  Patten,  6  C.  B.  608.  Bat 
where  the  claimant  took  under  a  conveyance  by  the  debtor,  which  was 
alleged  to  be  in  itself  void  as  an  act  of  bankruptcy,  the  judgment  creditor 
(defendant)  was  held  entitled  to  show  this,  on  issue  joined  as  to  the  pro- 
perly of  the  claimants,  in  the  goods  seized  under  the  fi.  fa,  Chaae  t. 
OohUy  2  M.  &  Gr.  930.  So  the  execution  creditor  may  defeat  the  claim 
by  establishing  a  title  to  the  goods  in  a  third  mrty,  although  superior 
even  to  his  own.  Richards  v.  JenkinSy  18  Q.  B.  D.  451,  C.  A.  Thus  he 
may  set  up  the  title  of  the  trustee  in  bankruptcy  of  the  claimant  Id» 
In  this  case  the  claimant  had  no  title  whatever.  When  the  claimant  is 
owner  of  an  equity  of  redemption  in  the  goods  he  is  entitled  to  succeed. 
Usher  V.  Martin,  24  Q.  B.  D.  272. 

By  Eules,  1883,  0.  Ivii.,  r.  3  (replacing  the  0.  L.  P.  Act,  1860,  s.  12), 
relief  by  way  of  interpleader  may  be  granted  although  '*  the  titles  of  the 
claimants  have  not  a  common  origin,  but  are  adverse  to,  and  independent 
of,  one  another."  See  as  to  the  construction  of  this  rule,  MeyneU  v. 
Angelly  32  L.  J.,  a  B.  14 ;  Best  v.  Hayes,  1  H.  &  C.  718 ;  32  L.  J.,  Ex, 
129 ;  Tanner  v.  European  Bank,  L.  B.,  1  Ex.  261.  Upon  an  interpleader 
issue  whether  certain  goods  seized  in  execution  were  **  at  the  time  of  the 
seizure,  the  goods  of  the  plaintiff,"  the  plaintiff  proved  a  biU  of  sale  of 
the  goods  to  himself;  it  was  held  that  the  defendant,  the  execution 
creditor,  might  set  up,  by  way  of  answer,  a  prior  bill  of  sale  to  a  third 
party.  Gadsden  v.  Barrow,  9  Exch.  514;  23  Jj.  J.,  Ex.  134.  But  under 
the  Bills  of  Sale  Act,  1878,  s.  8,  the  prior  bill  of  sale,  if  unregist^ed, 
would  be  displaced,  so  far  as  is  necessary  to  give  effect  to  the  execution : 
Expte,  Blaiberg,  23  Ch.  D.  254,  0.  A.,  vide  anie,  p.  1263 ;  and  if  given  as 
security  for  money  would  be  void  altogether  under  the  BiUs  of  Sale  Act, 
1882,  s.  8,  ante,  p.  1257.  If,  however,  the  prior  biU  of  sale  were  a  deed 
of  gift,  it  would,  under  Id,,  s.  5,  avoid  the  later  bill  of  sale  given  as 
a  security  for  money.  Tvik  v.  Southern  Counties  Deposit  Bank,  ante, 
p.  1269.  Where  A.  mortgaged  his  chattels  to  B.,  and  they  were 
taken  in  execution,  at  the  smt  of  C,  a  creditor  of  A. :  it  was  held  that 
in  an  issue  between  B.  and  C,  B.  could  not  after  the  mortgage  had 
been  satisfied  rely  on  his  bare  legal  title  to  the  chattels.  Waierton  t. 
Baktr,  17  L.  T.,  N.  S.  494,  H.  T.  1868,  Q.  B.  The  execution  creditor  is 
not  necessanly  bound  by  an  estoppel  which  would  have  prevented  his 
debtor  from  disputing  the  title  of  the  claimant.  Richards  v.  Johnston,  4 
H.  &  N.  660;  28  L.  J.,  Ex.  322;  Richards  v.  Jenkins,  18  ft.  B.  D.  451, 
C.  A.  In  Shingler  v.  Holt,  7  H.  &  N.  65 ;  30  L.  J.,  Ex.  322,  tJie  daimant 
was  a  married  woman  against  whom  a  decree  nisi  for  the  dissolution  of 
her  marriage  had  been  pronounced.  An  issue  was  directed  as  to  whether 
the  soods  were,  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff,  the 
goooB  and  chattels  of  S.  S.  (the  maiden  name  of  the  plaintiff).  The  jury 
having  found  a  verdict  for  the  plaintiff,  the  court  refused  a  new  tnal,  or 
to  enter  into  the  question  of  the  plaintiff's  title,  as  a  married  woman 
against  her  husband.  And  see  Bird  v.  Crdbb,  30  L.  J.,  Ex.  318;  and 
Duncan  v.  Cashin,  L.  E.,  10  0.  P.  554. 

As  to  what  assignments  are  fraudulent,  see  ante,  p.  1249. 

As  to  tJie  operation  of  the  Bills  of  Sale  Acts,  vide  ante,  p.  1251. 
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Affidavit  to  put  off  trial  on  account  of  absence  of  material  witness, 
(See  TidfTs  Forms,  310;  Chitty's  Forms,  10th  ed.  853.) 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division  [or  other  division]. 

(A»  B»t  plaintiff, 
and 
C,  D.,  defendant. 

I,  C.  2>.,  the  above-named  defendant  [or  T.  Z,  of ,  the  solicitor 

in  this  action  of  the  aboye-named  defendant],  make  oath  and  say  as 
follows : — 

1.  That  issue  was  joined  in  this  action  on  the day  of and 

that  notice  for  the  tnal  thereof  was  given  for  the day  of— . 

2.  That  E»  F,,  late  of ,  is  a  material  and  necessary  witness  for 

me  [or  for  the  defendant]  in  the  said  cause,  as  I  am  advised  and  believe 
that  I  cannot  safely  proceed  to  the  trial  thereof,  without  the  testimony  of 
the  said  JS;.  i^. 

3.  That  the  said  E,  F.  is  now  at  [state  the  witness  being  abroad,  if  that 
be  the  fact,"^ 

4.  That  m  consequence  of  the  notice  of  trial  so  given  as  aforesaid,  I 
caused  an  inquiry  to  be  made,  &c.  [stating  the  nature  and  result  of  the  in- 
quiry made  after  the  witness,  and  the  time  when  he  is  likely  to  attend,  and 
other  facts,  if  any,  in  support  of  the  application']. 

Sworn,  &c.  C,  2>. 

[or  r.  Z.] 
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ABANDONMENT, 

of  ship  not  nec^essary,  when  loss  on  marine  policy  actually  total,  424. 
When  necessary  in  order  to  constitute  a  total  loss,  uf.,  425. 
what  loss  is  necessary  to  justify,  425. 
may  be  oral,  but  must  be  certain,  426. 
notice  of,  must  be  given  as  soon  as  practicable,  id. 
must  be  unconditional  and  unqualified,  id. 
effect  of  acting"  on,  427. 
party  jointly  interested  may  gfive,  id. 
imnecessary  in  case  of  re-insurance,  id. 
of  right  to  light,  776.     See  Light*. 

of  way,  790.     See  Way. 
of  invention,  raises  presumption  that  it  was  an  experiment,  841. 
of  distress,  what  amoimts  to,  902. 
a  question  for  jury,  id. 
effect  of,  900. 

ABATEMENT, 

plea  in,  abolished  by  J.  Act,  91. 

procedure  in  substitution  for,  id, 

ABROAD, 

stamp  on  instrument  executed,  224 . 

ABSENCE  BEYOND  SEAS.     See  Beyond  Seas. 

ABSENTING  HIMSELF, 

when  an  act  of  bankruptcy,  1113.    See  Act  of  Bankruptcy, 

ABSTRACT  OF  TITLE, 

when  admitted  as  secondary  evidence  of  original  deed,  15. 
privileged  from  production,  169. 

alleged  delivery  of,  not  satisfied  by  delivery  of  deeds,  313. 
full  and  sufficient,  though  disclosing  title  that  is  not  good,  id. 
vendor  must  be  prepared  to  verify,  id. 

ACCEPTANCE, 

of  under  tenant,  what  amounts  to,  327. 
of  offer,  contract  binding  from  time  of  posting,  501. 
of  goods  within  the  Statute  of  Frauds,  505  et  seq.     See   Frauds^ 
Statute  of. 

ACCEPTANCE  OF  BILL  OF  EXCHANGE, 

acceptance  per  proe.  of  drawee  without  authority,  348. 
effect  of  admission  of,  346. 
must  be  by  drawee,  unless  for  honour,  350. 
ambiguous  and  irregular,  349,  350. 
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ACCEPTANCE  OP  BILL  OP  EXCHANGE~«Mi^tini«rf. 

where  no  drawee,  may  make  acceptor  liable  as  on  promiflBOiy  note, 

350. 
effect  of,  where  payee  fictitioiiB,  id. 
definition,  B.  of  Ex.  Act,  1882,  s.  17  (1),  351. 
must  be  in  writing,  and  signed  by  anwee,  or  some  one  anthorised 
by  him,  s.  17  (2  a),  id. 
sig^natore  suiBoient,  362. 
drawee  must  perform  promise  by  payment  of  money  only,  a.  17  (2  6), 

id, 
may  be  reyoked  before  delivery,  343,  352. 
general  or  qualified,  s.  19  (1),  352. 

conditional,  partial,  local,  qualified  as  to  time,  aooeptanoe  of 

some  only  of  several  drawees,  s.  19  (2),  id, 
question  for  judg^e,  353. 
genend,  not  necessary  to  prove  presentment,  s.  52  (1),  352. 

aliter,  if  local,  353. 
liability  of  acceptor,  s.  54 . .  352. 
on  bills  in  sets,  s.  71 .  .353. 

payable  at  banlsrs',  equivalent  to  order  to  pay  bill,  id. 
how  proved,  354. 

proof  of  acceptor's  handwriting,  primd  facie  evidence  of  accept- 
ance during  currency,  id. 
by  several,  not  partners,  handwriting  of  all  must  be  proved,  id. 
by  partners,  id. 

signature  of  one  partner  equivalent  to  that  of  all,  s.  23  (2),  347, 

354. 
by  one  of  several  in  name  of  firm,  partnership  and  acceptor's 

handwriting  must  be  proved,  354.  ^ 

must  be  in  name  of  the  firm,  id. 
when  it  binds  firm,  348,  354. 

where  name  conmion  to  firm  and  person  signing,  354. 
where  no  authority,  partner  accepting  liaUe,  348. 
does  not  extend  to  other  than  tradiDg  partnerships,  355. 
as  solicitors  or  brokers,  id. 

or  director  of  joint- stock  company,  where  no  trading  part- 
nership, id. 
or  manager  of  mining  company,  id. 
or  railway  company,  id. 
nor  when  taken  fraudulently,  354. 

fraud  presumed  where  given  for  separate  liability,  355. 
in  name  of  firm,  slightly  differing  from  real  name,  id. 
by  agent,  356. 

agent  when  personally  liable  to  third  persons,  id. 
accepted  per  proe.f  id. 

agent's  authority  and  handwriting  must  be  proved,  id. 
by  wife  in  her  own  name,  id.,  357. 
proof  of,  by  admission,  357. 

notice  to  drawee  of  acceptance  makes  it  iirevocable,  s.  21  (1), 

343,  357. 
where  acceptance  is  forged,  payment  of  similar  forged  bill  not 

necessarily  an  acknowledgment,  357. 
by  notice  to  produce,  in  which  the  biU  was  described  as  accepted 
by  defendant,  id. 
before  drawing,  id. 

of  blank  bill,  authority  to  drawer  to  fill  up  with  any  sum  covered 

by  stamp,;342,  357.  ' 
even  although  figpiree  in  marg^  have  been  altered,  357. 
such  acceptance  binds  acceptor  to  innocent  holder  for  value,  id. 
but  only  if  acceptor  intended  acceptance  to  be  filled  up,  id. 
where  drawer's  name  in  blank,  id 
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ACCEPTANCE  OF  BILL  OF  EXCHANGE-Mm^muM/. 
before  drawing  -  eontinmd, 

immaterial  if  names  of  drawer  and  indorsee  are  forgeries,  357. 
presentment  for  payment,  368.    ^^  Fretentmmt. 
evidence  under  money  daams,  id, 
effect  of  I  in  accrediting  the  drawing,  s.  64.  .362. 
admits  drawer's  handwriting,  id, 

and  capacity  and  authority  to  draw,  id, 
acceptor  for  honour  estopped  m>m  disputing  drawer's  signature, 
381. 
tupra  proiMt  for  honour,  s.  66 . .  379. 

must   be   written  on  the  bill,  and  indicate  that  it  is  such, 
s.  66  (3  a),  id, 
and  be  signed  by  acceptor  for  honour,  a.  66  (3  3),  id, 
unless  expressed,  deemed  to  be  for  honour   of   drawer, 
s.  66  (4),  id, 
maturity  how  calculated,  s.  66  (6),  id, 
eng^agement  by  acceptor  for  honour,  s.  66,  id, 

bill  must  oe  protested  before  presentation  to  him,  a.  67,  id., 
380. 
proof  of,  unnecessary  in  action  against  indorser,  382. 

ACCEPrma  QOODS,  action  fob  not.    See  Goodt. 

AOOEPTOB, 

identity  of,  how  proved,  134. 

evidence  in  actions  by  payee  against,  360  et  teq.    See  Aeeeptanee  of 

BUI, 
by  indorsee  against,  368  et  teq.    See  Indoraemmt, 
by   drawer   against,    364  et  aeg.      See  £Ul  of 

Exchange, 
by  payee  or  indorsee  against,  tupra  proteit  at  for 
honour,  379.    See  Prot$8t, 
presentment  to,  for  payment,  367  ft  aeq, 

delayed,  or  excused,  369. 
how  dlBcnarged  from  liability,  393. 
effect  of  giving  time  to,  394. 

ACCESS, 

of  husband,  cannot  be  disproved  by  husband  or  wife,  47,  163, 1088. 
when  presumed,  1038,  1039. 

ACCIDENT, 

poUoy  of  insurance  against  personal,  439,  440,  Add,  440. 

accidents  to  chattels,  443. 
stamp  on,  261. 

may  be  adhesive,  id, 
carrier  liable  for  loss  by,  602. 

in  driving,  an  excuse  in  actions  for  negHg^ce,  738.    See  Negligence, 
when  a  £fenoe  in  action  for  assault,  913. 

ACCOMMODATION  ACCEPTOR, 
giving  time  to  drawer,  395. 
may  recover  costs  of  action  defended  at  request  of  drawer,  672. 

ACCOMMODATION  BILL, 

where  no  effects,  notice  of  dishonour  unnecessary,  377. 

bill  made  payable  at  drawer's  own  house  may  be  presumed  to  be,  378. 
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ACCORD  AND  SATISFACTION, 

necesaary  to  discharge  written  contract  after  breach,  29. 
a  defence  in  contract,  629. 

must  be  speciallj  pleaded,  id. 

acceptance  in  satisfaction,  and  receipt  by  plaintiff  most  be  shown, 
630. 
retention  of  cheque  sent  not  conclusive,  id. 
of  negotiable  instrument  may  sometimes  be  presumed,  id. 
may  be  made  by  a  stranger  on  behalf  of,  and  adopted  by  defen- 

diELnt,  id, 
when  agreement  to  accept  less  than  daim  is  a  good  aoooid,  631. 
agreement  to  refer  is  not,  id. 

oral  to  accept  something,  and  performance  is  good,  id, 
in  actions  for  defamation,  878. 

ACCOUNT, 

presumptive  evidence  of  having  accounted,  37. 

kept  by  persons  deceased  showing  receipts,  admissible  in  evidenoe,  56. 

made  in  course  of  business,  60. 

when  it  requires  a  receipt  stamp,  266,  267. 

mutual,  how  affected  by  Statutes  of  Limitations,  659,  660. 

transfer  of  figfures  in,  may  amount  to  payment,  668. 

ACCOUNT  STATED, 

compulsory  admission  not  evidence  of,  63. 

solicitor's  bill  cannot  be  recovered  on,  without  proof  of  delivery,  483. 

action  on,  597. 

not  pleaded  unless  stated  or  settied  account,  id, 
acknowledgment  must  be  absolute,  id. 

offer  of  a  sum  certain  on  demand  of  a  larger,  not  an  acknow- 
ledgment, id. 
entry  in  bankrupt's  examination  not  evidence  of,  id. 

seetts,  oral  admissions  of  debt  though  agreement  in  writing, 

id. 
and  agreement  by  member  of  company  to  pay,  598. 
I  O  U,  evidence  of,  id. 

must  be  admission  of  debt  due,  in  order  to  support,  id. 
generally  will  not  lie  unless  specific  sum  agreed  on,  id. 
must  be  of  debt  due  from  defendant,  id. 
lies  on  balance  struck  after  dissolution  of  partnership,  599. 
may  be  with  plaintiff's  wife,  id. 
not  with  the  defendant's,  id. 

unless  proved  to  be  his  agent,  id. 
not  by  casiial  conversation  with  stranger,  id. 
debt  may  be  an  equitable  one,  id. 
errors  in  it  may  be  corrected,  id. 
admits  particular  character,  id. 
yTonnBBOTy  note,  evidence  of,  id. 

aliteTy  if  not  properly  stamped,  id. 
or  payable  on  contingency,  id, 
must  be  stated  before  action  brought,  id, 
when  evidence  of  more  than  one  accounting  admisable,  600. 
award  not  evidence  on,  id. 
valuation  of  appraisers,  when  admissible  on,  id. 
infant  not  liable  on,  id. 

account  cannot  be  stated  with  lunatic  or  his  agent,  id; 
when  evidence  of  payment,  661. 


ACKNOWLEDGMENT, 

in  deed  of  receint  of  n 


5N0WLEDGMENT, 

in  deed  of  receipt  of  money,  effect  of,  66. 

under  Conveyancing  Act,  1881,  s.  55.  .u^. 
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when  it  requires  a  stamp,  231. 

not  if  it  do  not  amount  to  an  ag^^^ement,  id, 
distinction  between  acknowledgments  and  receipts,  267. 
by  acceptor  of  bill,  dispenses  with  proof  of  acceptance,  357. 
so  with  proof  of  indorsements  as  against  indorser,  361. 
proof  of,  in  action  on  account  stated,  597.     See  Account  StaUd, 
to  take  a  case  out  of  Statutes  of  Limitations,  must  be  in  writing, 
651  et  ieq.y  1058,  1066.    See  Entry,  Right  of ;  Limitationt,  Statutes 
of. 
of  rent  due  by  person  in  possession,  eridenoe  of  tenancy,  1004. 

ACQUTTTAL, 

certificate  of,  admissible  in  evidence,  101. 

proof  of,  in  action  for  malicious  prosecution,  888. 


ACT  OF  BANBHUPTCT.    See  Bankrupt ;  Bankruptcy  Act,  1883 ;  id, 
1890. 
relation  of  title  of  trustees  to,  1084.    See  Bankruptcy  Act,  1883 ;  id, 

1890. 
what  now  constitutes,  1102,  1103. 

must  be  within  three  calendar  months  before  petition,  1103. 
deemed  to  have  been  committed  when  adjudication  under  Bankruptcy 

Act,  1883,  s.  103  (5),  1104. 
now  regulated  by  Bankruptcy  Acts,  1883,  1890,  id, 
no  distmction  between  traders  and  non-traders,  id, 
committed  prior  to  Bankruptcy  Act,  1883,  ground  for  adjudica- 
tion, id. 
firm  as  such  cannot  commit  an,  id. 
assig^nment  for  the  benefit  of  creditors,  1102,  1104. 

though  with  colourable  exception  of  part  of  goods,  1104. 

and  never  out  of  bankrupt's  possession,  u/.,  1105. 
cannot  be  taken  advantage  of  by  assenting  creditor,  1106. 
effect  of,  to  creditor  in  trust  for  himself  and  others,  id, 
unstamped  deed  of,  admissible  to  prove,  221,  1105. 
fraudulent  conveyance,  &c.,  1102,  1105. 

of  goods,  must  be  in  nature  of  gift  or  transfer,  1105. 
cannot  be  set  up  by  creditor  privy  thereto,  id. 
fraud  at  common  law  or  under  stat.  13  Eliz.  c.  5,  id. 
of  all  trader's  property,  an  act  of  bankruptcy,  id. 

though  to  trustee  for  the  benefit  of  his  creditors,  1 104, 1105. 
not  essential  that  assignment  should  prevent  trader  from  carrying 

on  his  business,  1106. 
withdrawal  of  voidable  execution  not  sufficient  consideration,  id. 
parting  with  g^oods  under  pressure  insufficient,  id. 
partner  of  insolvent  firm  transferring  partnership  assets,  id. 
assignment  for  pre-existing  debt,  fraudulent,  id. 
seeuSf  assignment  for  valuable  consideration,  id. 
or  assignment  for  future  advances,  1107. 
immaterial  whether  creditor  knew  transfer  was  f^udnlent,  1 106. 
assignment  of  trader's  effects  as  security  to  a  surety,  id. 
assignment  to  secure  past  debt  and  fresh  advance,  id.y  1107. 
not  act  of  bankruptcy  where  the  motive  is  the  fredii  advance, 

1107. 
amount  of  advance  if  hondjide  is  immaterial,  id. 
intention  of  lender,  and  not  result  of  loan,  material,  id. 
promise  by  g^rantee  to  make  advances  sufficient,  id. 
giving  time  to  debtor  for  payment,  good  consideration  for  charge 
on  property,  id. 
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ACT  OF  BANKRUPTCT-HJwKwiKft/. 
fraadulent  oonveyanoo,  &o. — continued, 

of  part  of  trader's  property  not  per  b$  evidenoe  of  fraud,  1107. 
oonreyance  xnade  under  pressure  no  act  of  bankraptoj, 
1108. 
unless  voluntary  and  made  in  contemplation  of  bank- 
ruptcy, id. 
a  question  for  the  jury,  %d. 
where  the  rest  is  large,  whether  act  of  bankruptcy,  id. 
debtor's  book  debts  are  to  be  taken  into  acooimt,  id. 
sale  considerably  below  value  not  per  se  fraudulent,  id. 
purchaser  must  know  of  fraudulent  intent,  id. 
by  insolvent  debtor  to  execution  creditor  of  goods  seised  by 
him  is  fraudulent,  id. 
fraudulent  preference,  1102,  1108. 

must  be  in  delay  of  creditors,  and  voluntary,  1108. 

proof  of  embarrassed  circumstances  not  ooncluaive  evidenoe  of 

contemplation  of  bankruptcy,  1109. 
knowledge  of  insolvency,  msuffident,  if  bankruptcy  not  oon- 

templated,  id, 
what  constitutes  sufficient  pressure,  1110, 1111. 
question  whether  it  influences  debtor's  mind,  id. 
request  sufficient,  1111. 
so  previous  promises  by  debtor  to  ropay  loan,  1112. 

but  promise  must  not  be  conditional  on  debtor's  in- 
solvency, id. 
abandonment  by  insolvent  debtor  of  speculation  not,  id. 
declarations  of  trader  connected  with,  evidenoe  of  act  of  bank- 
ruptcy, 62,  1112. 
departing  out  of  England,  1102,  1112. 
must  be  with  intent  to  delay,  1112. 

what  is  evidenoe  of  such  intent,  id. 
returning  to  Ireland  is  departing  the  realm,  id. 

aliteTy  foreigner  or  EngHslmuin  resident  abroad,  retaining 
or  remaining  at  home,  id. 
letters  written  by  trader  immediately  before  and  after  departutey 

admissible  to  show  intent,  1113. 
fresh  act  of  bankruptcy,  every  day  trader  remains  abroad,  id, 
departing  from  dwelling-house,  1102,  1113. 

actual  delay  of  creators  n€»ed  not  be  proved,  1113. 
equivocal  act  a  question  for  jury,  id. 
departing  from  temporary  dweUbig  sufficient,  id. 
declarations  evidence  of  intent,  id. 

of  bankrupt  that  he  departed  to  avoid  writ  is  evidenoe,  with- 
out proof  of  writ,  debt,  or  creditor,  id. 
otherwise  absenting  himself ,  1102,  1113. 
what  acts  amount  to,  1113. 

debtor  must  be  shown  to  be  alive  and  elsewhere,  id. 
absence  from  reg^ular  place  of  business,  1114. 

mere  failure  to  keep  appointment  insufficient,  quare  whether, 
id. 
beginning  to  keep  house,  1102,  1114. 

actual  denial  of  creditor  need  not  be  proved,  1114. 
withdrawal  from  oounting-house  to  parlour  sufficient,  id, 
by  bankers  residing  at  their  bank,  id. 
mere  direction  to  deny,  insufficient,  1115. 

unless  followed  by  actual  denial  or  other  act^  id. 
trader  secreting  himself  at  house  of  friend,  id. 
denial  with  trader's  knowledge  sufficient,  without  order,  id. 
where  denial  not  with  intent  to  delay  creditors,  id. 

trader  may  deny  himself  at  unseasonable  hours,  id. 
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execution  levied  by  neizore,  1102|  1115. 

where  goods  sold  or  held  by  sheriff  for  twenty-one  days,  id, 
time  of   interpleader  proceedings  not   to  be   taken   into 
aoooont,  id. 
amount  immaterial,  1115. 
execution  against  firm  sued  as  such,  not  act  of  bankruptcy  by 

partner  ignorant  thereof,  id, 
doubtful  if  purchase  by  execution  creditor  is  a  sale,  uf.,  1116. 
how  sheriff  is  to  proceed,  1126  0^  teq.    See  Bankruptcy  Act,  1883. 
debtor  filing  declaration  of  insolvency,  or  presenting  petition  against 
himself,  1116. 
when  complete,  id, 
contents  of  petition,  id. 
receiving  oraer  to  be  made  thereon,  id. 
non-payment  of  debt  on  bankruptcy  notice,  1102,  1116. 
issues  on  a  final  judgment  of  any  amount,  1116. 
replaces  debtor  summons,  id. 
available  by  other  creditors,  id. 
whether  relation  back  when  debt  satisfied,  id. 
Court  setting  aside  notice,  may  dedare  no  act  of  bankruptcy 

committed,  id. 
what  is  a  final  judgment,  id. 

judgment  dissolving  partnership  with  costs,  is,  id. 

dismissing  action  with  costs  for  want  of  prosecution, 

not,  id. 
nor  garnishee  order,  1117. 

nor  consent  order  for  costs  in  action  for  specific  per- 
formance, id. 
nor  balance  order  on  contributory,  id, 
nor  judgment  agfainst  married  woman  in  respect  of  her 

separate  estate,  id. 
nor  order  on  co-respondent  to  pay  damage,  id. 
nor  an  order  for  alimony  ptndente  liUy  id. 
creditor  must  be  in  position  to  issue  execution  on  his  judgment, 
id. 
must  have  obtained  leave  where  required,  id, 
assignee  of  judgment  debt  may  now  issue  notice,  id. 

so  trustee  in  bankruptcy  of  judgement  creditor,  id. 
may  issue  in  name  of  company,  id. 
notice  cannot  issue  where  execution  stayed,  id. 

as  where  after  seizure,  sheriff  withdraws  under  interpleader 

order,  id. 
or  garnishee  order  made  on  judgment  debtor,  id. 
may  be  served  on  felon,  id. 
receiving  order  cannot  be  niade  pending  currency  of  note,  id. 
act  of  bankruptcy  complete  at  expiration  of  seven  days,  if  debtor 

does  not  satisfy  claim,  id. 
creditor  need  not  offer  to  relinquish  security,  id* 
notice  of  suspension  of  payment,  1102,  1117. 
need  not  be  in  writmg,  1117. 
must  be  formal  and  deliberate,  id. 
statement  of  inability  to  pay  debts  insufficient,  id. 
but  circular  announcing  suspension  unless  composition  accepted 
sufficient,  uf.,  1118. 
notice  of,  1132,  1144. 

what  is  siifficient,  1133. 

to  whom  to  be  given,  id. 

to  solicitor,  id. 

to  sheriff,  1134. 

when  g^ven,  id. 
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ACT  BOOK, 

proof  of  probate  and  letters  of  adminiatratioD,  117. 

ACT  OF  GOD, 

meaning  of,  602. 

ACTION, 

proof  of  oommenoement  of,  645,  717.    See  Commene&metU  of  Action. 
notice  of,  1203.    See  Notice  of  Action. 

ACTS  OF  PABLIAMENT.    See  Parliament. 

ADHESIVE  STAMP.    See  Stamp. 
when  allowed,  225. 
how  cancelled,  226. 

ADJUDICATION  IN  BANKRUPTCY. 

evidence  of,  by  London  Gazette,  1101,  1102. 

by  order  of  discharge,  1141. 
debtor  can  petition  for,  affainst  himself,  1103. 
by  Court,  on  application  tot  coomiitment  of  judgment  debtor,  1104. 

of  compounding  debtor,  1146. 
annulment  of,  1143,  1146.    Q^  Bankrupt. 

ADJUDICATION  STAMP, 

oondufliye  as  to  duty  paid  being  suificient,  225. 

ADJUSTMENT, 

proof  and  effect  of,  in  aotions  on  marine  policies,  427. 
<m\j  primd  facie  evidence  against  underwriter,  id. 
opened  by  fraud,  id. 
exempt  from  stamp,  id. 

ADMINISTRATION.    See  FrobaU  and  Letters  of  AdminUtration. 

relates  to  intestate's  death,  for  the  benefit  of  the  estate,  1052,  1211. 

but  must  be  granted  before  action,  1211. 
under  decree  of  Court  of  Chancery,  gives  absolute  indemnity  to 

executors,  1220. 
course  of,  id. 

priority  of  specialty  debts  abolished  by  32  &  33  Vict.  c.  46 . .  1221. 
m  administration  by  Court,  banloruptoy  rules  to  prevail,  1222. 
See  Judicature  Aete,  1873,  1875. 
of  insolvent  deceased's  estate  as  in  bankruptcy,  1223.    See  Bank' 

ruptey  Act,  1883. 
order  for,  of  debtor's  estate,  1144.    See  Bankruptcy  Act,  1883. 

ADMINISTRATOR.     See  Executor  and  Administrator. 

ADMIRALTY  COURT, 

seal  of,  judicially  noticed,  80. 

so  proceedings  of,  82. 
proceedings  of,  how  proved,  115. 

jurisdiction  of,  now  transferred  to  High  Court  of  Justice,  u/.,  116. 
effect  of  sentence  of,  on  questions  of  prize,  202. 
sentence  of  condemnation,  conclusive,  id. 
so  of  foreign  court,  id. 

aliter,  if  sitting  in  contravention  of  the  law  of  nations,  id. 
sentence  of  condemnation   on    ground   that  property  is   not 

neutral,  id. 
conclusive  of  that  fact,  id. 
**  as  good  and  lawful  prize,"  id. 
ambiguous,  may  be  examined,  id. 
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effect  of  sentence  of,  on  qnestions  of  prize — continued, 

gTonnd  of  condemnation  must  appear  on  face  of  sentence,  to  be 

condnaive,  203. 
condemnation  in  damages  by,  not  a  loss  by  perils  of  the  seas,  418. 
foreign  sentence  of  condemnation  not  evidence  of  a  loss  by 
capture,  419. 
rule  in,  as  to  damages  in  collision  cases  where  both  ships  are  in  fanlt, 
now  prevails,  747. 
as  to  costs,  now  the  same  as  in  the  other  divisions,  748. 

except  where  County  Courts  have  jurisdiction,  Add.  748. 

ADMISSIONS, 

oral,  out  of  Court,  evidence  against  party  making  them,  though  re- 
lating to  contents  of  written  instrument,  2,  9,  62. 
by  solicitor,  that  there  is  a  written  agreement,  will  not  render  oral 

evidence  inadmissible,  4. 
effect  of,  in  general,  and  when  they  operate  as  an  estoppel,  62,  76. 
value  of,  depends  on  circumstances  under  which  made,  62. 
admission  made  under  erroneous  view,  id. 
under  Rules,  O.  xxxii.,  r.  I,  id.y  73. 
**  to  buy  peace,"  not  admissible,  62. 
of  party's  handwriting,  evidence  against  him,  id. 
before  arbitrator,  admissible,  id. 

so  offer  of  specific  sum,  unless  confidential,  id, 
letters  "  without  prejudice,"  and  answers  not  admissible,  id. 

except  for  wnter  to  prove  offer  made,  63. 
compulsory,  id. 

in  answer  in  Chancery  to  bill  filed  by  a  stranger,  id. 
but  compulsion  must  not  be  illegal,  id, 
in  exammation  before  conmiissioners  of  bankrupt,  id. 
by  witness  in  court,  id. 
on  process  before  House  of  Commons,  id, 
not  evidence  of  account  stated,  id, 
of  contents  of  documents,  id, 
of  party  to  record  evidence  against  himself,  though  relating  to  con- 
tents of  written  instrument  not  produced,  id. 
so  copv  of  written  instrument,  sent  by  party,  is  primary  evidence 
agamst  him,  id. 
by  notice  of  dissolution  of  partnership,  64. 
by  acquiescence,  id. 

depositions  of  a  witness,  when  evidence  as  admission  against 

person  present,  id, 
not  presumed  from  omission  to  reply  to  a  letter,  id, 
by  receipts,  66. 

in  deeds,  conolufiive  at  common  law,  id, 

unless  recitals  show  money  not  paid,  id. 
indorsed  on  deed  not  conclusive,  id. 
receipt  in,  or  on,  deed  for  consideration,  sufficient  (44  &  45  Vict. 

o.  41,  s.  55),  id. 
not  under  seal,  not  concluBive,  id. 

even  though  in  full  of  all  demands,  with  knowledge  of  all 
facts,  id. 
in  poHov,  of  premium,  conclusive,  id. 

unless  there  has  been  fraud,  id. 
by  agent,  of  receipt  of  money,  how  it  binds  him,  id. 
may  operate  as  estoppel  in  favour  of  third  persons,  id. 
implied  from  the  acts  of  tne  party,  67. 
plaintiiTs  title  to  sue,  id. 
character  in  which  he  sues,  id. 

defendant  is  sued,  id. 
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implied  from  the  acts  of  the  party — etmtinued, 
when  oonclusive,  67. 
dealing  with  party  in  snch  ohaiucter,  id. 
slandering  him  in  suoh  character,  id. 

payment  of  tithes  to  plaintiff,  evidenoe  of  plaintifPa  title,  id, 
BUDscoiption  of  paper  as  witness,  not  eriaeooe  of  sabmiwrion  of 

contents,  id. 
advertising  property  as  that  of  a  bankrupt,  id, 
bringing  action  of  ejectment,  id, 
by  trustees,  or  persons  not  parties  to  snit,  but  interested,  id, 
by  husbana  in  action  by  him  and  wife,  id, 
by  party  to  whom  money  is  conditioned  by  bond  to  be  paid,  id, 
by  owner  of  ship  in  action  by  master,  id, 
by  party  reall}'  mterested  in  policy,  id. 
by  eeitui  que  trust,  id. 

where  his  interest  is  not  co-eztensiye  with  that  of  parfy  an 
record,  id. 
by  tenants  of  existence  of  rights  or  easements,  68. 
by  rated  inhabitants  on  appeals,  id, 

by  parties  who  have  indemnified  sheriff  in  action  against  latter,  id. 
of  party  for  whose  benefit  deed  detained,  id. 

plaintiff  sues  on  a  bill,  id, 
from  whom  overdue  bill  was  received,  id. 
by  one  of  several  trustees,  id, 
of  joint  contractor  not  joined,  id, 

of  CO- trespassers,  in  actions  for  tort,  generally  evidence  against 
themselves  only,  id. 
so  in  actions  ex  eontraetu,  unlefls  common  interest,  id. 
by  individual,  of  corporate  body,  id. 
by  oifioer,  in  action  for  disturbance  in  exercising  office,  id, 
by  executor,  in  action  by  plaintiff,  suing  as  administrator  durtnU 

absentidj  id. 
by  trustee  of  bankrupt,  69. 

of  persons  filling  official  character  before  they  were  invested  with 
tnat  character,  id. 
by  guardian,  and  prochein  amy^  inadmissible  against  infant,  id. 
by  agents  and  servants,  id.     See  Agent. 
by  partaier,  71.     See  Fartnert. 
by  wife,  72.     See  Wife. 
by  counsel  in  conduct  of  case,  id, 

of  fact  in  order  to  support  one  issue,  73. 

from  which  client's  possession  of  a  document  may  be  pre- 
sumed, id. 
roedal  case  signed  by,  id. 
by  soucitor  for  the  purpose  of  a  cause  admissible,  id, 
as  of  handwriting  of  witness,  id, 

that  he  is  solicitor  on  the  record,  sufficient  proof  of  agency,  t^ 
inadmissible,  where  made  before  action  brought,  id. 

where  not  with  view  to  dispense  with  proof,  id. 
admission  by,  may  be  used  on  new  trial,  though  retracted,  id. 
under  notice  to  admit,  id. 

notice  may  be  given  to  admit  documents,  and  facts  (O.  zxxii., 

rr.  2,  4),  id.,  74. 
consequence  of  refusal  of  party  to  make,  according  to  notice,  id. 
certificate  that  refusal  to  admit  was  reasonable,  id.,  296. 
proof  of  admission  (r.  7),  74. 
extends  to  documents  out  of  custody  of  party,  intending  to  offer 

them  in  evidence,  id, 
party  not  released  from  obligation  to  admit  document  by  slight 
misdescription,  id. 
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oxider  notice  to  admit— (wi^mtMJ. 

effect  of  admissioii  under  notice  without  a  '*  saying  of  all  just 

exceptions,"  74. 
admission  of  acceptance,  how  far  conclusive,  id.,  346,  347,  355. 
hj  payment  of  money  into  court,  75.     See  Payment  of  Mon$y  into 

Court, 
by  recital,  77.     See  Beeital, 
by  estoppel,  id.    See  JSttoppel, 
on  the  record,  id, 

matter  pleaded  and  not  denied,  admitted,  id,,  301. 

except  damages,  76,  302. 
of  facts  in  pleadings  not  on  same  footing  as  proof ;  tsd  quare  1 78. 
material  allegations  to  be  taken  as  made  for  all  purposes  in  the 

cause  regarding  the  issue  arising  from  that  pleading,  id. 
statement  in  pleading  in  another  action,  id, 
judgment  by  default  admits  cause  of  action,  79. 
whole  aomission  must  be  taken  together,  id, 

if  answer  in  Chancery  read,  defendant  may  require  bill  to  be 

read,  id, 
assertion  of  party  in  conversation,  g^ven  in  evidence  against  him, 
of  facts  in  his  favour,  evidence  for  him  of  those  facts,  id, 
of  client,  when  provable  by  solicitor,  170. 
oral,  of  debt,  though  unstamped  written  admission  g^ven,  220. 

for  goods  sold,  evidence  of  accounts  stated,  597. 
of  money  due  on  bill  in  defendant's  possession,  346. 
of  acceptor's  handwriting,  admission  of  acceptance,  347. 
of  acceptance,  by  one  partner,  binds  firm,  355. 
of  notice  of  dishonour,  372.    See  Notice  of  Dishonour, 
of  fraud,  or  illegality,  effect  of,  in  actions  on  bills  or  notes,  389. 
promissory  note  unstamped,  not  evidence  of  admission  under  account 

stated,  599. 
oral,  of  part  payment  will  take  debt  out  of  Statute  of  Limitations,  653. 
by  bankrupt  in  balance-sheet,  will  not  take  debt  out  of  Statute  of 

Limitations  as  against  trustee,  654,  659. 
of  publication  of  libel,  860. 

by  tenant,  of  period  of  commencement  of  tenancy,  1012. 
of  bankrupt,  before  bankruptcy,  admissible  to  prove  contemplation 
of  bankruptcy,  52,  1112.     See  JBankrupt, 
evidence  of  act  of  bankruptcy,  1113. 
proof  of  title  of  trustee,  when  dispensed  with  by,  1120. 
by  executor,  of  debt  of  testator,  not  evidence  of  assets,  1218. 

ADMITTANOE  TO  COPYHOLD.    See  Copyhold, 

ADULTERY, 

evidence  of  party  in  proceedings  instituted  by  reason  of,  admissible, 
163. 
but  such  witness  not  liable  to  be  asked  questions  tending  to  show 
that  he  has  been  guilty  of,  id, 
unless  he  has  given  evidence  in  disproof  thereof,  id, 
evidence  is  not  excluded  if  witness  be  willing  to  give  it,  id, 
husband  not  liable  for  goods  supplied  to  wife  after  diBmiBwal  for,  544. 

ADVANCE, 

by  parent  to  child,  presumed  to  be  a  gift^  673. 

ADYEBSE  OCCUPATION, 

not  sufficient  in  action  for  use  and  occupation,  326. 

ADVERSE  POSSESSION.    See  Untry,  Bight  of. 
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ADVERSE  WITNESS.    See  Witneu. 

may  be  examined  as  on  cross-examination,  when,  165. 

and  oontradioted  by  other  eyidenoe,  173,  174. 
when  proof  may  be  given  of  inoonsistent  statements  by,  id. 

AFFIDAVIT, 

of  solicitor,  of  service  of  notice  to  produce,  8. 

signature  of  admissions  after  notice  to  admit,  74. 
taken  before  ambassadors,  consuls,  notaries,  &c.,  to  be  judicially 

noticed,  81,  115. 
certificate  of  authority  to  administflr  oath  abroad,  115. 
proof  of,  taken  before  commisBJoners,  114. 

when  put  in  evid^ce  against  party  who  has  used  it,  id. 
examined  or  office  copy  of,  when  admissible,  80,  184,  185.    See 

Proof  by  Office  Copy. 
filed  in  Chancery,  1 14.     See  Chancery. 
proof  by,  at  trial  in  lieu  of  oral  evidence,  184  et  aeq.    See  Depontums. 
witnesses  by,  may  be  cross-examined  and  re-examined,  id.,  185. 
Rules,  1883,  respecting,  184. 

to  be  confined  to  facts  within  deponent's  own  knowledge,  id. 
except  on  interlocutory  motions,  id. 

not  to  be  sworn  before  solicitor  of  party  using  it,  or  solici- 
tor's partner  or  derk,  id. 
right  to  cross-examine  witnesses  who  made  affidavits,  185. 
in  answer  to  interrogatories,  114,  186. 
for  putting  off  trial  in  absence  of  witness,  154. 

form  of,  1283. 
stamp  on,  229. 

to  hold  to  bail,  to  be  proved  in  action  for  malicious  arrest,  889. 
to  be  filed  with  bill  of  sale,  1254,  1265.     See  Bills  of  Sale  Acts. 

AFFIRMATION, 

in  lieu  of  oath  admissible,  159. 

in  case  of  Quakers  and  Moravians,  id. 

persons  alleging  no  religions  belief,  id. 

religious  scruples,  id. 
forms  of,  1^. 

AFFIRMATIVE, 

rule  that  proof  lies  on  the  party  who  asserts,  94. 
substance  of  issue  to  be  regarded,  id. 
exception  where  the  presumption  of  law  is  in  favour  of,  id. 
or  fact  is  peculiarly  in  tne  knowledge  of  the  party,  95. 
not  reason  of  exception  in  case  of  conviotionB,  id. 

AFFREIGHTMENT, 

action  on  contract  of,  443. 

law  of  ship's  country  usually  regulates  contract,  444. 

unless  parties  show  different  intention,  id. 
bill  of  lading,  id.    See  Bill  of  Lading. 
action  by  shipowner  ag^nst  merchant  or  charterer,  447. 
when  contract  determined  on  war  breaking  out,  id. 
compliance  with  warranties  or  conditions,  id. 
seaworthiness,  i^.,  448. 
readiness  to  receive  cargo,  447. 

description  of  ship  in  charterparty  may  be  wazranty,  id. 
condition  to  sail  on  particular  day,  id. 

when  prevented  by  excepted  perils,  448. 
misstatement  of  tonnage  not,  t^. 

representation  in  charterparty  whether  warranty  or  condi- 
tion precedent,  question  of  intention,  id. 
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AFFREIGHTMENT— <?wi/w««?. 

action  by  shipowner  ag^nst  merchant  or  charterer — contintted. 
demruTag'e,  448. 

lay  days,  how  reckoned,  irf.,  449. 

when  they  begin  to  run,  449. 
run  unless  unloading  prevented  by  act  of  master,  id. 
even  although  delay  caused  by  strike,  id. 
or  although  delay  caused  by  other  consignees,  id. 
or  by  excepted  perils,  id. 
reasonable  time  for  loadmg  implied,  id. 

according  to  usage  of  port,  id. 
dispensation  with  performance  by  declaration  of  war,  after 

refusal  of  charterer  to  load,  450. 
clauses  freeing  charterer  from  liability  after  ship  loaded,  id. 
principle  to  be  deduced  from  cases.  Add.  450. 
freight  aod  damages,  450. 

no  freight  due  till  goods  carried  to  destination,  id. 
duty  of  ship,  when  she  is  to  go  to  "  docks,  or  as  near 
thereto  as  she  may  safely  g^"  451. 
when  she  is  to  lie  always  afloat,  id. 
when  freight  made  payable  at  port  of  loading,  id. 
payments  in  advance  on  account  of  freight  not  recover- 
able, id. 
where  agreed  to  be  so  paid  '*if  required,"  and  vessel 
lost,  Add.  451. 
owner  stipulating  for  full  cargo  entitled  to  full  freight, 

452. 
freight  to  be  calculated  on  amount  put  on  board,  carried  and 

delivered,  id. 
representation  as  to  nature  of  cargo,  id.^  453. 
charterer  filling  cabins  must  pay  more  than  charter  price, 

453. 
consignor  owner  of  g^ods,  carried  at  his  risk,  is  liable  for 

freight  if  consignee  do  not  pay,  id. 
measure  of  damages,  id. 
freight  pro  raid,  id. 

on  transhipment,  id. 
lien  for  freight,  &c.,  454. 

shipowner  has  on  g^ods,  id. 
when  waived,  id. 

depositing  g^oods  in  king's  warehouse,  no  waiver,  id. 
when  shipowner  can  land  goods  and  retain  lien,  id. 
no  lien  for  unliquidated  damages,  id. 
dead  freight,  id. 
implied  contracts  by  charterer  or  shipper,  id. 

not  to  put  on  board  dangerous  articles,  455. 
defence,  id. 

charterer  liable  for  freight,  though  he  abandon  cargo,  id. 
aecua,  where  shipowner  abandous  ship,  id. 
action  by  merchant  against  shipowner  or  master.  Id. 

master  as  well  as  owner  liable  as  common  carrier,  id. 
where  stevedore,  master  not  liable  for  bad  stowage,  id. 
where  goods   injured   by   storage    agpainst    deleterious  sub- 
stance, 456. 
exception  of  perils,  id. 

perils  of  sea  includes  damage  through  holes  made  by  rats,  id. 
or  caused  by  collision,  id. 

unless  collision  caused  by  negligence,  id. 
barratry  not  a  peril  of  the  sea,  id. 
damage  caused  by  unseaworthiness  of  ship,  id. 
^.  VOL.  II.  P  P 
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actioii  by  merohaxit  against  shipowner  or  master — eontinued. 
exception  of  perut — continued. 
pails  of  sea,  &o. — continued. 

exceptions  oblige  plaintifl  to  prove  negligence  affiima- 
tively,  466. 
but  irarran^  of  seaworthinesB  may  be  limited  to 
patent  detects,  id. 
damage  caused  by  navigation  does  not  include  damage 
by  improper  stowage,  id. 
exception  for  liability  for  negligence  of  servants 
extends  to  loading,  id. 
where  exception  against  thieves,  they  must  be  external 
to  ship,  id.y  Add.  456. 
lindtation  of  liability  by  Merchant  Shipj^inff  Acts,  457. 
extends  to  damage  caused  by  delay  in  delivery,  id. 
evidence  admissible  of  real  tonnage  of  ship,  id. 
master  and  owner  not  liable  for  fault  of  compulsory  pilot,  id. 
loss  by  fire  on  board  lighter,  id. 
implied  contracts  on  part  of  shipowner,  id. 
that  ship  is  fit  for  carrying  the  goods,  id, 

and  therefore  seaworthy,  458. 
master  to  sail  in  reasonable  time  and  not  deviate,  id. 
consequence  of  not  so  doing,  id. 
deviation  only  justifiable  to  save  life,  id. 
excuse  for  dday  in  sailing,  id. 
ffoods  to  be  stowed  under  deck,  id. 
duty  of  master  on  arrival,  id. 

must  require  production  of  bUl  of  lading,  when,  id. 
how  far  bill  of  lading  incorporates  terms  of  charteiparty, 

id.y  459.    See  £ili  of  Lading. 
bill  of  lading,  how  far  conclusive,  id, 

conclusive  evidence  of  shipment  against  master  or  per- 
son signing  it,  459. 
but  not  against  shipowner,  id. 
shipper  to  be  indemnified  ag^ainst  hypothecation,  460. 

what  he  is  entitled  to  recover,  id. 
duty  of  master  with  respect  to  cargo,  id. 
what  is  sufficient  delivery  of  the  goods,  id. 
meaning  of  shipped  in  good  order  and  condition,  id. 
shipowner  to  have  general  average  loss  on  goods  adjusted,  id. 
includes  loss  by  jettaaon,  id. 

AGENT, 

employment  of,  by  letter,  may  be  proved  orally,  2. 

signing  agreement  in  his  own  name  personally  liable,  18,  92. 

umees  it  appear  therefrom  he  did  not  bind  himm^lf  as  principal, 

92,  93. 
addition  of  * 'broker"  to  signature  insufficient,  93. 
signing  as  agent,  is  liable  if  supposed  principal  do  not  exist,  92,  93. 
described  as  owner  in  chartcrparty,  and  executing  as  such,  real  owner 

cannot  sue,  18. 
written  contract  may  be  shown  orally  to  be  in  fact  contract  of  prin- 
cipal, though  in  form  contract  of  agent,  id. 
acknowledgment  of  receipt  of  money  by,  effect  of,  as  against  him- 
self, 66. 
admissions  by,  69. 

by  person  constituted  ag^nt  for  the  purpose  of  the  admission,  id. 

Seneral  rule  as  to,  id. 
edaration  of  servant,  when  admissible,  id. 
letters  of  agent  to  principal,  inadmissible,  70. 
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AGEST^eontinued, 

admissions  by — continued. 

by  receiver  of  rents,  inadmissible  against  employer's  title,  70. 

by  principal,  inadmissible  against  surety,  id. 

letter  of  ag^t  abroad,  stating  receipt  of  money,  id. 

of  master  of  ship  to  owners,  evidence  of  facts  oxily,  id. 

of  nnder-sheriff,  or  bailiff  against  sheriff,  id.f  1246. 

of  surveyor  against  corporation,  70. 

of  officers  and  servants  of  companies,  id. 

fact  of  agency  mnst  be  proved,  71. 

proof  of  recognized  agency  in  other  instanoes,  evidence  of 
general  authority,  m^. 
receipt  indorsed  on  writ  of  summons  by  plaintiff's  solicitor's 
town  agent,  evidence  of  payment,  id. 
when  he  may  sue  on  contract  made  for  principal,  92. 
when  principal  may  sue,  on  contract  made  by,  id, 
not  liable,  on  contract  entered  into  by  him,  as  agent  without  autho- 
rity, imless  he  be  the  real  principal,  id.,  474. 
but  liable  on  warrantv  of  authority,  474.    See  Warranty. 
a  del  credere  agent  selling  for  a  disclosed  principal  cannot  sue  in  his 
own  name,  92. 
nor  can  a  broker,  id, 
general,  presumption  of  authority  of,  to  deliver  deed,  136. 
communications  between  solicitor  and  client,  privileged,  168. 
of  petitioning  creditor,  deposition  by,  of  act  of  banlmiptcy,  evidence 

against  his  principal,  199. 
within  Stat,  of  Frauds,  ss.  4,  17,  may  be  appointed  verbally,  309, 
310,  613. 
who  a  sufficient  agent  within  the  Stat,  of  Frauds,  s.  4,  id. 

See  Frauds f  Statute  of. 
when  auctioneer  agent  of  both  parties  within,  309,  513,  614. 
payment  of  deposit  to,  payment  to  principal,  321. 
employed  to  buy  land  cannot  set  up  against  his  principal  the  want  of 
writing,  311. 
to  sell  land,  description  by,  binds  principal,  318. 
proof  of  acceptance  of  bill  by,  356.    See  Acceptance  of  Bill. 
drawing  of  bill  by,  366. 
presentment  of  bill  to,  369. 
agency  in  actions  on  policies  of  insurance,  405. 
authority  to  underwrite  policy  may,  by  custom,  be  limited  by  secret- 
instructions,  406. 
broker,  sale  by,  614.    See  Broker, 

commission,  damages  against,  for  delivering  inferior  goods,  527; 
delivery  of  goods  to,  when  principal  may  be  charged  by,  531  et  eeq. 
foreign  principal  not  boundT  without  express  authority,  533. 
principal  may  sue  for  profit  agreed  to  be  allowed,  564. 

and  avoid  contract  where  bribe  given  to  agent,  635. 
when  liable  in  action  for  nioney  had  and  received,  576,  577.    See 

Money  had  and  received. 
profits  made  by,  belong  to  principal,  676. 

but  they  cannot  be  followed,  577,  Add.  577. 
when,  may  recover  money  from  person  to  whom  remitted  by  mistake, 

577. 
selling  land,  not  entitied  to  remuneration,  if  himself  purchaser, 

566. 
cannot  recover  bribe  promised  to  induce  him  to  contract  on  behalf  of 

his  principal,  id. 
bribery  of,  will  render  voidable  a  contract  made  by  him  for  principal, 

(i.i.). 
where  authorized  to  appoint  sub- agent,  678. 
of  country  solicitor,  and  lay  client,  no  privity  between,  id. 

rP2 
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cannot  set  up  illegality  of  transaction  against  principal,  591. 

unless  he  is  particeps  eriminit^  id. 
fraud  of,  when  principal  responsible  for,  634,  849,  852. 
money  expended  by,  in  illegal  disbursements,  with  assent  of  principal, 
cannot  be  recovered,  637. 
nor  by  election,  other  than  expense  agent,  id. 
acknowledgment  of  debt  by,  sufiicient  to  bar  Statute  of  LimitationB, 

654,  685. 
part  payment  by,  generally  sufficient  to  take  case  out  of  Statute  of 

limitations,  653. 
payment  to,  when  good  payment  to  principal,  532.     See  Payment, 

by,  when  good  payment  by  principal,  664.    See  FaymeiU. 
set-off  by,  674.     See  Set-qf. 
tender  by  and  to,  when  good,  676.     See  Tender. 
misrepresentation  by,  849.     See  Deceit, 

of  his  authority,  474.    See  Warrantjf. 
deliyery  of  libel  to,  evidence  of  publication,  869. 
sale  of  libel  by,  a  publication  by  principal,  id. 
refusal  by,  to  deUver  goods,  when  a  conversion  by  principal,  972. 
qualified  refusal  to  give  up  goods  of  principal,  when  no  oonvecBioiL,  id. 
corporation  liable  for  acts  of,  id. 
notice  to  quit  by,  when  good,  1012. 

served  on,  when  good,  1013. 

AGREEMENT, 

in  writing,  must  be  produced,  1. 

imless  proved  by  admissions  of  party,  2. 

admissibility  of  oral  evidence  to  vary,  16 — 19.    See  Oral  Evidence, 

to  discharge,  29. 
stamp  on,  229.    See  Stamp. 
as  to  use  of  unstamped  part  as  secondary  evidence  of  stamped  part, 

252. 
collateral,  not  relating  to  land,  not  within  Stat,  of  Frauds,  305. 
express  agreement  does  not  prevent  lien,  980. 

unless  inconsistent,  id. 
whether  an  instrument  operates  as  an  agreement  or  a  lease,  1073. 
See  Demise. 

AGRICULTURAL  HOLDINGS  (ENGLAND)  ACT,  1883,  46  k  47 
Vict.  c.  61, 
compensation  under,  to  tenant  for  improvements,  336. 

in  lieu  of  compensation  by  custom,  338. 
to  what  tenancies  it  applies,  893. 
distress,  in  case  of  t^anoy  under,  id.,  904.    See  Dietreee;  Exeeenee 

Distress;  Illegal  Distress, 
notice  to  quit  under,  in  general  one  year,  1008. 

but  does  not  affect  contract  for  *'  six  months'  notice ''  to  quit,  id. 
may  sometimes  extend  to  part  only  of  land,  1015. 

AIR, 

action  for  obstructing,  771.    See  Lights, 
injunction  may  be  granted  in  case  of  defined  channel,  778. 
right  to  access  of,  not  same  as  that  to  light,  775. 
none,  to  chimney,  or  windmill,  id. 

ALE, 

what  is  within  covenant  not  to  sell,  on  premises,  697. 
exclusive  privilege  of  right  to  sell,  698. 

ALIEN, 

how  far  lankrupt  laws  apply  to,  1033. 
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ALIENATION, 

effect  of,  by  heir,  of  land  desoended  before  action,  1229. 

ALIMONY, 

wbere  husband  liable  for  debts  of  wife,  before  and  after  decree  for, 
543. 

ALLOCATUR, 

master's,  in  action  on  solicitor's  bill,  proof  of  retainer,  &c.,  481. 
not  conclusiye  evidence  that  no  more  due,  487. 

ALLOTMENT  OF  SHARES.    See  Sham, 

ALTERATION, 

presumption  that  alteration  in  deed  was  before  execution,  141,  632. 

in  wiU  after  execution,  143. 
what  declarations  of  testator  admissible  to  rebut  presumption,  66. 
in  a  bill  of  exchange,  &c.,  when  fresh  stamp  necessary,  241.    See 

Stamp. 
when  fatal,  242.    ^oe  BiU  of  Exchange ; 

Stamp. 
onus  of  showing  when  made,  243. 
in  policy  of  insurance,  when  material,  264. 
of  premises  insured  against  fire,  441. 
of  position  of  prindped,  when  a  discharge  of  surety,  466. 
in  DToker's  note,  615. 

and  additions  where  work  done  under  contract,  668,  669. 
of  deed  or  other  contract  in  writing  a  defence  in  contract,  when,  631. 
when  made  by  a  stranger,  632. 

having  no  effect  on  liability,  does  not  vitiate  instrument,  id. 
unless  part  altered,  material  for  purposes  of  instrument,  id. 
what  diligenoe  to  be  exercised  by  persons  having  custody  of 

instrument,  id. 
agreement  to,  by  both  parties,  633. 
cannot  be  proved  by  declarations  of  deceased  attesting  witness, 

632. 
defence  must  be  specially  pleaded,  631. 

ALTERNATIVE, 

in  notice  to  quit,  bad,  1014. 

AMBASSADOR, 

seal  and  signature  of  English  judically  noticed,  81. 
marriage  in  chapel  of,  1036,  1037. 

AMBiaUITT, 

patent  is  to  be  explained  by  judge,  18. 

hitent,  may  be  explained  by  oral  evidence,  29,  30.    See  Oral  Evidence. 

aliteTy  if  pat^t,  32. 
in  sentence  of  foreign  court  of  admiralty  may  be  explained,  202. 

AMENDMENT, 

variances  requiring,  00,  287. 

at  any  stage  allowed,  under  Rules,  1883,  O.  xxviii.,  r.  1.  .286. 

at  nisi  prius,  r.  6,  id. 

all  amendments  necessary  for  determining  real  question  in  con- 
troversy to  be  made,  r.  12,  id. 

raising  a  new  case  requiring  fresh  evidence  allowed,  id. 

judge  to  determine  what  is  real  question,  id. 

should  in  general  be  allowed,  id. 

not  to  prejudice  either  party,  287. 
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AMENDMENT— <w»^inu«^. 
at  nisi  prins — continued, 

nature  of  action  sometimes  gronnd  for  refusing,  2S6. 

addition  of  traverse  where  defendant  knew  facts  all  along, 

id,,  287. 
to  add  a  breach  on  which  dajnages  woidd  be  nominal,  287. 
where  it  would  evade  real  question  of  controversy,  id, 
judge  may  add  a  claim,  id. 

for  not  accepting  bill,  added  in  action  for  goods  sold,  id. 
payment  into  court,  id. 

breach  of  warranty  in  action  for  money  lent,  id, 
or  alter  claim,  288. 

injury  to  possession  to  injury  to  reversion,  id. 
by  inserting  or  striking  out  words,  id. 

but  not  by  addition  of  claim  barred  by  Statute  of  Limi- 
tations, id, 
so  statement  of  defence  may  be  amended,  id. 

sometimes  refused  where  evasive,  id. 
time  to  apply  for,  close  of  case,  id. 
frequently  noade  at  trial  without  costs,  id, 
but  applicant  sometimes  made  to  pay  costs  of  the  day,  id, 
court  will  not  generally  interfere  with  discretion  of  judge,  289. 
will  be  made  by  court  to  make  issue  correspond  with  that  really 
tried,  id, 
at  nisi  prius  in  case  of  misjoinder  or  non-joinder  of  parties  under 
Rules,  1883,  O.  xvi.,  90. 
no  action  to  be  defeated  by  reason  of  misjoinder  or  non- joinder,  uf. 
applications  to  amend  may  be  made  at  the  trial,  91. 
by  addition  or  substitution  of  plaintifP,  id, 
only  in  case  of  hondjide  mistake  of  fact  or  law,  id. 
defendant  may  be  added,  though  relief  against  defendants 

inconsistent,  id. 
written  consent  of  proposed  new  plaintiff  required,  id. 
even  though  trustee  for  party  for  whom  action  brought,  id. 
succeeding  tenant  of  house,  substituted  for  previous  one,  as 

plaintiff,  id. 
plaintiff  who  has  no  right  to  sue  cannot  join  some  one  who 

has  right,  id. 
as  to  misjoinder  of  husband,  id. 

AMENDS, 

tender  of,  for  inegnlar  distress,  899. 

with  disclaimer,  for  involuntary  trespass,  939. 
for  cattle  damage  feasant,  1078. 

by  justice,  does  not  dispense  with  proof  of  notioe,  1201. 
may  be  proved  under  not  guilty,  id. 
effect  of,  id, 

ANCESTOR, 

seisin  of,  how  proved,  1029.    See  Seisin, 

ANCIENT  LIGHTS, 

right  to  light  and  air  through,  772.    See  Lights. 

ANCIENT  WRITINGS, 

secondary  evidence  of,  15.    See  Secondary  Evidence. 

usage  admissible  to  explain,  28.    See  Oral  JEvidenee, 

when  admissible  to  prove  acto  of  ownership,  53,  64. 

custody  of,  how  proved,  102.    See  Custody, 

handwriting  in,  may  be  proved  by  comparison,  1 39.    See  Handwrititif. 

above  30  years  old,  proof  of  execution  dispensed  with,  140. 
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ANIMALS, 

whoro  owner  is  liable  for  damage  done  by,  748.    See  Kegligenee. 
fer<B  natur<By  trespass  does  not  lie  for  taking,  926. 
nnless  reclaimed  or  privileged,  ratione  kci,  id. 
when  owner  liable  for  trespass  bj,  936. 

ANNUITY, 

evidence  in  action  for  money  had  and  received  on  setting  aside,  679. 
debt  for  arrears  of,  secured  by  bond,  may  be  brought  witiiiin  20 
▼ears  after  breach,  688. 
secured  by  bond,  new  cause  of  action  arises  on  subsequent  breach, 
after  waiver  of  prior  breach,  id, 

ANSWER  IN  CHANCERY.    See  Chancery. 

APOLOaY, 

defence  of,  in  action  for  libel  in  newspaper,  880. 

APOTHECARY.    See  Surgeon. 

in  action  for  practising  as,  proof  of  qualification  lies  on  him,  96. 
certificate  of  qui^ification  of,  receivable  in  evidence,  101. 
action  on  bill  of,  492. 

APPEAL, 

at  sessions,  mode  of  proving,  108. 

APPOINTEE, 

not  liable  as  assignee  in  covenant,  696. 

claims  under  party  who  concurs  in  making  the  power  and  appointSy 
707. 

APPOINTMENT, 

of  public  offices,  presumption  of,  43.    See  Fretumption. 

by  will,  under  1  Vict.  c.  26,  proof  of,  160,  161. 

whether  breach  of,  with  creditor,  is  an  act  of  bankruptcy,  1114. 

APPORTIONMENT  ACTS, 

stats.  11  Geo.  2,  c.  19,  s.  16,  and  4  &  6  Will.  4,  c.  22,  s.  1..326. 
where  lessor's  title  ceases  by  death,  tenant  to  pay  proportionate 
part  of  rent,  id, 
Stat.  14  &  16  Vict.  c.  26,  s.  I,  id. 

tenant  at  rack  rent  to  hold  on  to  end  of  current  year,  in  lieu  of 
emblements,  id. 
stat.  33  &  34  Vict.  c.  86,  seems  not  to  affect  tenant's  liability,  id. 

APPRAISEMENT, 

stamp  on,  234.    See  Stamp. 

evidence  on  account  stated,  600. 

of  distress,  by  whom  to  be  made,  898.    See  DUtreu, 

not  required  unless  required  in  writing  by  tenant,  896. 

damages  for  selling  without,  898,  899. 

APPRENTICE, 

assignment  of  indenture  of  apprenticeship  not  ez^npt  from  stamp 

duty,  232. 
may  be  boimd  to  a  corporation,  Add.  499. 

premium  paid  by,  cannot  be  recovered  back  on  death  of  master  during 
term,  498. 
nor  if  lawfully  dismissed  for  misconduct.  Add.  600. 
as  to  right  of  master  to  change  place,  where  he  teaches,  499. 
master  may  refuse  to  teach,  who  will  not  learn,  Add.  600. 

or  is  habitual  thief,  id. 
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APTILENTICE— continued, 

master  may  maintain  action  for  work  and  labour  of,  against  person 

harbourmg  after  desertion,  561. 
infant,  cannot  be  sued  hy  master  for  not  serving,  642. 
nor  another  person  for  employing,  id, 
liable  for  premium,  where  education  necessary.  Add.  642. 
to  sea  service  not  within  43  &  44  Vict.  o.  42.  .762. 
may  be  reasonably  chastised  by  master,  916. 
no  action  lies  for  seduction  of  female,  by  master,  910. 

APPROPRIATION, 

of  payments,  664.    See  Faymeni. 

APPROVAL, 

when  necessary  to  pass  property  on  sale  of  goods,  949.    See  ConvenioK 
of  Goods, 

APPROVEMENT, 

of  common,  defence  to  action  for  disturbance,  780. 

may  be  replied  in  defence  of  right  of  common,  941. 

ARBITRATION.    See  Aioard, 

arbitration  bond,  stamp  on,  234. 
submission  to,  proof  of,  478. 
now  irrevocable,  479. 

indndes  provisions  in  Arbitration  Act,  1889,  Sched.  I.,  id, 
mere  submission  to,  by  executor,  not  an  admission  of  assets,  1219. 
unless  coupled  with  agreement  to  pay  amount,  and  award  to 
pay, trf. 

ARBITRATION  ACT,  1889  (52  &  63  Vict.  c.  49).    ^eePraetiee  at  Trial; 

Meferee, 
repeals  sections  of  G.  L.  P.  Act,  1854,  and  J.  Act,  1873,  as  to  power 

to  refer,  275. 
makes  submission  to  arbitration  irrevocable,  479.    See  Arbitration, 

ARBITRATOR.    See  Award, 

admission  of  facts  before,  evidence,  62. 

misconduct  or  corruption  in,  no  defence  to  action  on  award,  480. 

nor  proof  of  mistake,  id. 
whether  any  implied  promise  to  remunerate,  661. 

ARCHITECT, 

certificate  of,  when  a  condition  precedent  to  recovery  for  work  and 
labour,  559. 
when  conclusive,  determination  of  what  are  extras,  660. 
need  not  in  general  be  in  writing,  id, 
does  not  dispense  with  previous  written  order,  id, 
in  absence  of  fraud,  no  action  lies  against,  for  not  certifying,  &c.,  t^. 

ARREST, 

privilege  of  witness  from,  153. 

evidence  in  action  for  malicious,  888.    See  Jfalieiotu  Arrest, 

for  debt,  now  generally  abolished,  uf.,  1246. 

what  amounts  to,  by  constable,  921. 

a  touching  through  a  broken  pane  of  glass  is,  916. 
when  may  be  made  by  a  private  person,  923. 

by  constable,  1194. 
action  against  sheriff  for  not  arresting  will  rarely  now  lie,  1246. 

ARTICLES  OF  ASSOCIATION, 

of  companies  under  Companies  Act,  1862,  regfulations  as  to,  1169. 
clause  m,  does  not  form  contract  with  promoters,  1171. 

may  form  contract  with  allottee  of  diares  who  subscribes  them, 
1164. 
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ARTICLES  OF  WAR, 
judicially  notioed,  83. 
printed  by  king's  printer,  eyidence  of,  188. 

ASSAULT, 

declarations  of  plaintiff  immediately  after,  admissible,  62. 
plea  of  guilty  on  indictment  for,  evidence  in  action  for,  205. 

aliteff  verdict  of  guilty,  id. 
evidence  in  action  of  trespass  for  assault  and  battery,  913. 
evidence  of  the  assault,  id. 
what  amounts  to,  id. 
what  to  a  battery,  id. 
a  touching  in  jest  not,  id. 

or  to  engage  att^tion  not,  id. 
not  necessary  that  act  should  be  wilful,  id. 
but  if  accidental,  i.e.y  unintentional,  no  assaidt,  id, 
by  a  person  authorized  by  another,  id.,  917  et  seq, 
damages,  913. 
defence,  id. 

no  assault  with  consent,  id. 

or  if  injury  the  result  of  superior  agency,  id. 

or  of  inevitable  accident,  914. 
quare,  whether  defence  that  assault  is  an  unproseouted 
felony,  id.     See  Felony, 
evidence  in  mitigation  of  damages,  id. 

of  prior  assault  by  plaintiff  is,  id. 
under  defence  of  self-defence — excess,  id. 
defendant  must  prove  prior  assault  by  plaintiff,  id. 

excess,  must  be  replied,  id. 
where  plaintiff  can  justify  his  first  assault,  he  most  reply 
specmily,  id.,  916. 
evidence  under  defence  of  justification  in  defence  of  possession,  915. 
landlord  assaulting  tenant  while  trying  to  recover  possession 
of  freehold  not  liable,  id. 
nor  servant  seizing  dead  rabbits  of  defendant's  master, 
id. 
evidence  under  defence  of  reasonable  chastisement,  id, 
who  may  admim&ter  chastisement,  id.,  916. 
excess  must  be  replied,  916. 
evidence  under  defence  ^'ustifying  uoder  process  of  law,  id. 
irregular  writ,  justification  unless  set  aside,  id. 
seetts,  under  void  process,  id. 

solicitor  directing  execution  of  void  warrant  liable,  id. 
judgment  signed  regularly  and  in  good  faith  for  more  than 

is  due,  id. 
touching  by  officer   through   broken  pane  of   glass,  an 
arrest,  t^. 
certificate  under  stat.  24  &  25  Vict.  c.  100,  ss.  42^45,  &c.,  id. 
must  be  specially  pleaded,  id. 
must  be  hearing  of  complaint  on  the  merits,  id. 
hearing  in  absence  of  complainant  after  notice,  in- 
sufficient, id.,  917. 
jurisdiction  of  magistrates  to  grant  certificate  may  be 

questioned,  917. 
certificate  to  be  given  forthwith  on  applieation^  id. 
dismissal  without  certificate  is  insufficient,  id. 
no  bar  to  action  where  defendant  ordered  only  to 

enter  into  recognisances,  id. 
teeus,  under  Summary  Jurisdiction  Act,  1879,  id. 
conviction  for  unlawfully  wounding  no  bar,  id. 

for  aggravated  assault  under  16  &  17  Vict. 
c.  30,  is  bar,  Add.  917. 
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ASSENT, 

subsequent  to  payment,  eyidenoe  of  proTions  request,  567. 
of  executor,  what  shall  make,  1046. 

to  life  interest,  an  assent  to  bequest  in  remainder,  1217- 
troyer  lies  for  specific  leffacy  after,  1216. 
is  matter  of  fact,  not  of  law,  1217. 
of  deceased  executor  g'ood  against  administrator  atm 
tettamento  annexo.  id, 
ASSETS, 

proof  of,  in  actions  against  executors,  1213.    See  £xeeutor, 
what  are  assets  per  descent  in  actions  against  heirs,  1228. 

ASSIGNEE  OF  CHOSE  IN  ACTION, 

may,  under  J.  Act,  1873,  sue  in  his  own  name,  300. 
what  constitutes  such  assignment,  239,  692. 

ASSIGNEE  OF  LESSEE, 

implied  promise  by,  to  indemnify  leasee  against  ooyenants  of  lease, 

568. 
action  against,  692.    See  Covenant. 
defence  by,  in  action  for  rent,  of  readiness  to  pay  on  land,  695. 

ASSIGNEE  OF  POLICY, 

marine  or  life,  may  sue  in  his  own  name,  405,  436. 

ASSIGNEE  OF  REVERSION, 

when  he  can  sue  for  rent,  323,  338,  689. 

Stat.  32  Hen.  8,  c.  34,  doos  not  extend  to  parol  contracts,  338,  690. 
Conyeyancing,  &c..  Act,  1881,  s.  10,  applies  to  all  leases  made  after 
Dec.  31st,  1881.. 689. 
enables  assignee  alone  to  sue,  690. 

of  what  ooyenants  and  conditions  he  may  take  adyantage,  1019. 
liability  of,  under  Conyeyancing,  &c.,  Act,  1881,  s.  11,  on  leases 

made  after  Deo.  31st,  1881 .  .689. 
eyidenoe  under  defence  trayersing  assignment  to,  691.    See  Oovemmt, 

ASSIGNEE  OF  TRUSTEE  OF  BANKRUPT, 
action  by,  1125. 

ASSIGNEES  OF  BANKRUPT.    See  Trustee  of  Bankrupt. 

ASSIGNHdENT, 
stamp  on,  257. 

of  policy,  marine  (stat.  31  &  32  Vict.  c.  86],  405. 
life  (stat.  30  &  31  Vict.  o.  144),  436. 

certificate  of  notice  of,  condusiye  eyidenoe,  437. 
of  debt,  591.    See  Atsignee  of  Chose  in  Action. 

eyidenoe  under  defence  of,  of  reyersion  by  plaintiff  in  action  of 

ooyenant,  690.     See  Covenant. 
of  term  by  defendant,  t^.  See  Covmumt. 
under  defence  trayersing  assigfnment  to  plaintiff,  691. 
proof  of,  in  action  on  coyenant  not  to  assign,  697.    See  Covetumt. 
by  compulsory  operation  of  law,  no  breach  of  ooyenant  not  to  assign, 

696. 
of  copyright,  how  to  be  made,  800,  804.    See  Copyright. 

how  to  be  reg^tered,  806. 
of  patent,  to  be  reg^tered,  837.    See  Fatent. 

trayerse  of,  846.    See  Fatent. 
of  bill  of  lading,  defeats  stoppage  in  transitu,  985.     See  Stoppage  in 

Transitu, 
of  debtor's  property,  when  an  act  of  bankruptcy,  1104  et  oeq.    See 

Act  of  Bankruptcy, 
equitable,  before  bankruptcy,  preyents  property  from  yesting  in 

trustee,  1126. 
fraudulent,  1105,  1249.    See  Act  of  Bankruptcy  ;  Sheriff. 
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"  AT  AND  FROM," 

meaning  of,  in  voyage  policy,  409.    See  Inturance. 

ATHEIST.     See  Affirmation, 

ATTACHMENT, 

efiect  of  detention  under,  beyond  proper  time,  936,  937. 
against  property  of  bankmpt,  when  protected,  1127. 

ATTAINTED  PERSON, 

descent  can  be  traced  throngh,  1028. 
can  contract  yalid  marriage,  1030. 

ATTENDANT  TERMS.    See  Satisfied  Tertnt. 

ATTESTATION, 

of  deed,  &c.,  131  et  teq.    See  Witness, 

of  will,  146.    See  Witness, 

of  wiU  or  deed  under  power,  150. 

ATTESTING  WITNESS, 

proof  by,  when  necessary,  1Z\  et  seq.    See  Witness. 
of  will,  interested,  148.     See  Witness, 
necessary  to  bill  of  sale.    See  Bill  of  Sale, 

AtTORNEY.    See  Solicitor, 

ATTORNEY,  POWER  OF.    See  Foioer  of  Attorney, 

ATTORNEY,  WARRANT  OF.    See  Warrant  of  Attorney. 

ATTORNMENT, 

written,  by  tenant  in  possession,  evidence  of  owner's  seisin,  67. 
instroment  operating  only  as,  requires  no  stamp,  231. 
by  mistake  to  one  who  has  no  title,  323. 

by  tenant  to  another  person,  entitles  landlord  to  treat  him  as  a 
trespasser,  1017. 

AUCTION, 

sale  by,  within  the  Statute  of  Frauds,  309,  613. 
bidder  at,  may  retract  before  hammer  down,  309. 

notwithstanding,  it  seems,  a  contrary  condition,  id, 
puffing  at,  fraudulent,  318,  634. 

unless  vendor  reserve  right  to  bid,  318. 
not  sufficient  merely  to  state  there  is  a  reserved  price,  319. 
fictitious  bid  by  stranger  does  not  avoid  sale,  318. 
title  to  land  purchased  at,  in  several  lots,  313. 

separate  contract  arises  in  respect  of  each  lot,  id.^  613. 
sale  by,  under  Statute  of  Frauds,  s.  17,  id. 

signature  of  buyer's  name  by  auctioneer  in  catalogue  with 
conditions  annexed,  sufficient,  id, 
aliter,  if  conditionB  not  annexed,  id. 
when  auctioneer  not  agent  for  both  parties,  id. 
oral  declarations  by  auctioneer  in  admissible  to  alter  printed  con- 
ditions, 614. 
aliter,  when  g^oods  imder  10^.  and  no  signature,  id. 
but  prior  agreement  with  owner  of  goods  will  control  con- 
ditions, id, 
property  in  goods  passes  on  sale  at,  949. 
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AUCTIONEER, 

when  receipt  of,  may  be  enforoed  as  an  agreement,  309. 

is  agent  of  both  parties  within  the  Statute  of  Frands  after  hid  is 

accepted,  513,  514. 
cannot,  in  action  by  him,  rely  on  his  own  signature  to  oontract,  514. 
siffnature  by  clerk,  when  sufficient,  309. 
when  liable  to  an  action  for  deposit,  320,  576. 
not  discoYering  principal,  liable  to  action  for  breach  of  oontract, 

321. 
vendee  recovering  deposit  from,  may  recover  interest  from  vendor,  tJ. 
may  maintain  addon  m  his  own  name,  529. 

and  payment  to  his  employer  is  no  def enoe,  id. 
not  entitled  to  recover  for  work  when  grosslv  negligent,  665. 
not  liable  to  pay  interest  to  vendor  on  deposit,  5^. 
has  no  general  authority  to  receive  purchase-money  of  land,  662. 

AUTHORTTT, 

action  on  warranty  of,  474.    See  Warranty. 
in  law  and  in  fact,  abuse  of,  936.    See  Tretpats. 
revocation  of,  by  death,  1226. 

AVERAGE, 

'*  free  from  average,"  meaning  of,  430. 
particular,  id. 

AVERMENTS, 

rule  as  to  proof  of,  86. 

of  performance  of  conditions  precedent,  implied  in  pleadings,  301. 
introductory,  proof  of,  in  action  for  defamation,  855.     See  I^efa'- 
motion. 

AVOWRY, 

eyidence  under,  in  replevin,  1069,  1070,  1077.    See  Replevin. 

AWARD, 

inter  aliot,  not  evidence  of  boundary  of  pariah,  50. 
proof  of,  under  Inclosure  Acts,  151. 
copy  of  enrolment,  evidence  of,  id. 
presumption  of,  reg^ularity  of,  id. 

under  6  &  7  Will.  4,  c.  115,  or  3  &  4  Vict.  o.  31,  conclusive 
evidence  of  compliance  with  their  provisions,  id. 
effect  of,  216. 

is  conclusive  between  the  parties,  id. 
but  will  not  pass  property,  id. 

by  commissioners  not  having  pursued  their  authority,  not  bind- 
ing, id.y  217. 
judgment  of  usurped  jurisdiction  inadmissible  as,  without  proof 

of  mutual  submission,  217. 
inadmissible  as  between  strangers,  218. 

under   Lands  Glauses    C.  Act,    1845,    &c.,  conclusive   as  to 
amount,  id. 
but  not  as  to  the  right  to  compensation,  id. 
if  given  for  one  entire  sum,  bad  altogether  if  so  in  part,  id. 
appeal  from,  made  on  reference,  276,  277.    See  Referee, 
stamp  on,  234. 
action  on,  478. 

proof  of  submission  and  award,  id. 

submission  proved  by  production  of  office  copy  of  order  of 
court,  id. 
but  not  where  submission  is  by  deed,  id. 
submission  of  aU  parties  must  be  proved,  id. 
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AWARD— continued, 
action  on — eontinued, 

in  case  of  enlargement  of  time,  478. 

irregularity  in,  waived  by  appearance  of  parties  before  the 
arbitrator,  with  notice  of  irreg^ularity,  id, 
so  when  no  enlargement  has  been  made,  479. 
otherwise  if  party  appear  and  protest,  id, 
notice  of,  need  not  be  proved,  id, 
where  award  directs  payment  to  arbitrator  or  a  stranger  for  use 

of  plaintiff,  plaintiff  may  sne,  id. 
award  by  two  arbitrators  most  be  signed  by  both  together,  id. 
where  award  by  umpire,  his  appointment  must  be  proved,  id, 
defence,  480. 

under  denial  of  the  making  of  the  award,  defendant  cannot 
show  award  invalid,  id, 
nor  that  award  set  aside,  id, 
corruption  or  misoonduct  of  arbitrator  no  defence,  id, 
nor  mistake,  id, 
not  evidence  on  account  stated,  600. 
property  in  g^oods  does  not  pass  by,  960. 
against  executor,  where  evidence  of  assets,  1219. 

BAD  HUSBANDRY.    See  Woiie, 

BAILEE, 

may  maintain  trover,  961. 

conversion  bv,  966,  970,  971. 

may  set  up  taejtu  tertiif  when,  975.    See  Conwr^um  of  Goods, 

BAILIFF, 

admission  of,  when  evidence  against  sheriff,  70,  1246. 

of  farm,  has  no  implied  authority  to  draw  or  indorse  bUls  in  name  of 

principal,  362,  365. 
employed  to  distrain,  must  be  certified  by  county  court,  900. 

rules  as  to  certificates,  901. 
entitled  to  percentage  on  levy,  896. 

evidence  in  replevin,  on  defence  traversing  the  being  bailiff,  1076. 
defendant  must  prove  his  authority,  %d, 

ratification  after  action  sufficient,  id, 
joint- tenant  or  parcener  may  distrain  as  bailiff  of  co- tenant 

without  previous  command,  1077. 
eUiteTj  tenant  in  common,  id, 

may  be  appointed  by  corporation  to  distrain  without  deed,  id. 
of  executor  for  rent  due  to  testator,  id, 
mortgagor  of  reversion  allowed  to  continue  in  receipt  of  rent 

may  justify  distress  as  mortgagee's  bailiff,  id. 
warrant  directed  to  two  when  it  may  be  executed  by  one,  id. 
may  justify  as,  though  distress  in  his  own  name,  id. 
when  tender  of  rent  to,  good,  1079. 
when  sheriff  liable  for  act  of,  1243. 
special,  what  is,  1244. 
evidence  to  connect  acts  of,  with  sheriff,  id, 
of  County  Court,  1202.     See  County  Court, 

BAILOR, 

may  bring  trespass  against  vendee  where  bailee  has  sold  the  goods, 

when,  924,  964. 
may  maintain  trover  for  conversion  of  his  goods,  946. 

BANK.    See  Banker, 

customer  of,  bound  by  custom  of  bankers,  26. 

interpretation  of  (42  &  43  Vict.  c.  11,  and  45  &  46  Vict.  o.  72),  123. 
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mode  of  proving  return  bj,  to  Commissioners  of  Inland  Revenue,  123. 
each  branch  is  entitled  to  separate  time  for  notice  of  dishonour  of 

bm,  378. 
dosing,  how  far  act  of  bankruptcy,  1114. 
notice  to  chief  oiBce,  notice  to  branches,  1133. 

BANK  BOOKS.    See  Bank  of  England;  Banksr't  Books. 

BANK  HOLIDAYS  ACT,  1871  (34  &  35  Vict.  c.  17), 
holidays  appointed  undJer,  851. 

may  he  changed  or  created  by  order  in  council,  id, 
effect  of,  372. 

BANK  NOTES, 

examined  copy  of,  filed  at  the  bank,  admissible,  122. 

stamp  on,  236. 

when  treated  as  money  in  action  for  money  had  and  received,  574. 

forged,  value  of,  recoverable,  582. 

so  of  Bank  of  England  notes,  with  numbers  altered,  id. 
Bank  of  England,  good  tender  for  sums  above  5/.,  678. 
country,  a  good  tender  if  not  objected  to,  id. 
when  ^ver  lies  for,  if  lost,  947. 

if  stolen,  958. 
property  in,  passes  by  delivery,  id. 
property  in  halves  of,  transmitted  by  poet,  989. 

BANK  OP  ENOLAND, 

seal  of,  must  be  proved,  130. 

books  of,  provable  by  examined  copies,  1 22. 

evidence  to  prove  transfer  of  stock,  210. 

BANKER.     See  Bank;  Banker* 8  Books. 

notice  to  customer  to  produce  cheque  delivered  to,  sufficient,  10. 
customer  of  bank,  bound  by  custom  of,  26. 
entries  in  ledger  of,  to  prove  state  of  customer's  account,  60. 
banker,  or  officer  of  bank,  unless  party,  not  compellable  to  be  witness 

without  judge's  order,  163. 
g^eral  lien  of,  noticed  judicially,  84,  977. 

to  what  securities  it  extends,  977. 
drafts  or  orders  on,  stamp  oxi,  236. 
receipt  by,  for  deposits,  requires  no  stamp,  266. 

except  in  case  of  deposits  on  shares  in  companies,  loans,  &c.,  id. 
distinction  between  bankers'  and  other  bills  payable  at  sight,  367. 
within  what  hours  bill  accepted  at  bank  must  be  presented,  369. 
may  be  presented  to  banker's  clerk  at  clearing  house,  id. 
notice  by,  of  dishonour  of  bUl,  373. 

may  sue  as  holder,  on  cheque  paid  into  customer's  account,  396. 
liability  of,  with  respect  to  cheques,  id,  et  aeq.     See  Cheque. 
money  in  hands  of,  is  money  lent,  674. 
not  liable  for  worthless  notes  deposited  as  cash,  id. 
when  he  may  recover  money  paid  on  forged  instruments,  582. 
cannot  charge  customer,  when  cheque  altered,  more  than  sum  for 
which  it  was  drawn,  id. 

unless  perhaps  where  loss  is  caused  by  customer's  negligence, 
683. 
interest  payable  on  banking  account,  695. 

when  compound  interent  ceases  to  he  payable,  id. 
tender  of  cheque  of,  good,  if  not  objected  to,  G78. 
when  guilty  of  converjsion  by  dealing  with  loet  bill,  968. 
act  of  bankruptcy  by,  in  shutting  up  bank,  1X14. 
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BANKER'S  BOOKS.    See  Bank  Booki. 

entries  in,  admissible  in  evidence  under  42  &  43  Vict.  c.  11 . .  122, 123. 
copy  of  entiY,  primd  faeie  evidence  thereof,  and  of  matter 
recorded,  sect.  3.  .122. 
even  as  against  third  parties,  id, 
book  must  be  proved  to  be  ordinary  bank  book,  sect.  4 . .  123. 

may  be  proved  br  affidavit,  id. 
copy  must  he  proved  to  have  been  examined  with  book, 

sect.  5,  id. 
examination  may  be  proved  orally,  or  by  affidavit,  sect.  5, 
id. 
bank  not  compellable  to  produce,  vdthout  judge's  order,  sect.  6 . .  156. 
definition  of  bank  (sect  9),  46  &  46  Vict.  o.  72,  s.  11  (2),  123. 

BANKING  COMPANY.    See  Joint  Stock  Company. 

registered  under  Joint  Stock  Banking  Companies  Act,  1867.  .1167. 
under  7  Oeo.  4,  o.  46..  1185. 

must  sue  and  be  sued  in  the  name  of  public  officer,  id.,  1186. 

certificate  of  returns  hv,  1187. 

presumption  pubUo  officer  named  in  return  continues  officer,  id. 

BANKRUPT.  See  Bankruptcy  Act,  1883 ;  Trustcci  of  Bankrupts. 
declarations  of,  when  admissible,  62,  1113.  See  Declarations. 
acceptor,  bill  may  be  presented  to,  366. 

notice  of  dishonour  to,  371. 
money  paid  by  certificated  bankrupt  when  recoverable,  588. 
trover  not  now  brought  by,  against  trustee  to  invalidate  adjudication, 

966. 
who  may  become,  1088. 

not  a  non-trader,  in  respect  of  debt  prior  to  Aug.  6,  1861,  id. 
nor  alien,  not  domiciled  or  reddent  here,  id. 
nor  company  registered  under  Companies  Act,  1862,  id. 
member  of  Parliament  may  be,  id. 
felon,  1084. 

mmrried  woman  trading  separately  from  her  husband,  1083. 
See  Married  WommU  Friperty  Act,  1882. 
but  not  in  any  other  case,  id. 
lunatic  cannot  be  made  bankrupt,  id. 

nor  an  infant  trader,  who  has  not  represented  himself  of  age,  id. 
answers  of,  not  evidence  against  other  persons  in  action  by  trustee, 

1122. 
admissions  by,  to  prove  bankruptcy,  1120. 

fraudulent  assignment,  52,  1112. 
intent  of  departing  fnnn  dwelling-house,  &c., 
1113. 
what  payments  to  and  by,  and  transactions  with,  are  protected,  1118, 

1131  ct  seq.     See  Bankruptcy  Act,  1883. 
collusive  sale  of  goods  by  trader  on  eve  of  bankruptcy,  not  a  con- 
version, without  demand  and  refusal,  1123. 
evidence,  in  actions  by  or  againnt,  1140. 

on  defence  of  bankruptcy  of  plaintiff,  id. 
must  be  specially  pleaded,  id. 

undischarged  bankrupt  may  sue  for  proi>erty  acquired  during 
bankruptcy,  unless  trustee  interfere,  id. 
on  defence  of  bankruptcy  of  defendant,  id. 

creditors  have  no  remedy  against  person  or  property  of ,  except 
under  bankruptcy,  1081,  1140. 
and  may  not  sue  without  leave,  id. 
secusj  formerly,  id. 
discharge  in  foreign  country,  no  answer  to  contract  made 
and  to  be  performed  here,  1141. 
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evidenoe,  in  actioos  by  or  against— «o»/i/ti#<3tf. 

on  defence  of  bankruptcy  of  defendant — eoniinued. 
Older  of  discharge,  1141. 

power  of  court  to  grant  conditional,  id, 

to  require  judgment  to  be  entered  up  against  bankrapt, 

id, 
releases  bankrupt  from  debts  provable  under  bankruptcy, 
id, 
exceptions,  id, 

judgment,  &c.,  against  bankrupt  as  seducer, 
1142. 
evidence  of  bankruptcy  and  proceedings,  1141. 
not  to  release  partner,  co-trustee,  joint  contractor,  or 
surety,  id. 
what  debts  are  provable  in  bankruptcy,  1142. 

unliquidated  demands,  other  than  arising  out  of  con- 
tract, not  provable,  id. 
all  future  or  contingent  debts,  id. 
order  of  court  that  debt  is  provable  or  not  provable,  id. 
definition  of  "  liability,'*  id, 
person  injured  by  disclaimer  by  trustee,  may  prove 

damage  under  bankruptcy,  id. 
seems    debt   incurred   by  fraud  of  co-partner   now 

provable,  id.f  1143. 
rent  may  be  apportioned,  1143. 

and  set  off,  id. 
interest  and  future  debts  provable,  id, 
effect  of  discharge  by  joint  creditors  on  separate  debts  of 

partners,  id, 
debt  barred  forms  no  consideration  for  fresh  promise,  id. 
but  promise  to  pay  g^ood,  if  founded  on  fresh  considera- 
tion, id, 
verdict  in  action  of  tort  before  bankruptcy  judgment  not 
provable,  id. 
teeuif  in  action  of  contract,  id. 
annuity,  subject  to  defeasance,  provable,  1144. 

BO  if  payable  after  death  of  bankrupt,  id, 
claim  for  account  in  action  for  infringing  patent  not  unli- 
quidated, id. 
nor  claim  by  promoter  in  fraud  of  principal,  id. 

but  it  is  incurred  by  fraud  or  breach  of  trust,  id, 
nor  contract  to  indemnify  against  breaches  of  covenant, 

id, 
nor  any  claim  for  damages  arising  out  of  contract,  unless 
court  has  made  order,  id. 
breach  of  covenant  not  to  revoke  appointment  by  will,  not 

provable,  id. 
meaning  of  notice  of  act  of  bankruptcy  in  sect.  37  (2),  id. 
not  liable  on  covenants  and  shares  under  Bankruptcy  Act, 

1883,  id. 
annulling  adjudication,  1143. 

on  acceptance  of  scheme,  1146. 

bankrupt  discharged  from  provable  debts,  1149. 
does  not  let  m  liquidated  daim  rejected  by  trustee,  1143. 

BANKRUPTCY, 

rules  in,  as  to  secured  and  unsecured  creditors,  ftc,  apply  to  admin- 
istration of  insolvent  deceased  debtor,  300.      See  Judicature 
Acts,  1873,  1875. 
and  to  insolvent  company  in  liquidation,  id» 
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of  master,  not  a  dissolution  of  contract  of  hiring,  498. 

creditors  bound  by  proceeding  in,  1081. 

adjudication  in,  993,  1102.     See  Adjudication  in  Bankruptcy. 

act  of,  1102,  1104.     See  Aet  of  Bankruptcy. 

proof  of  proceedings  in,  under  Bankruptcy  Act,  1883.  .1121  et  tcq. 

^ee  Bankruptcy  Act,  1883. 
defence  of,  1140.    See  Bankrupt. 
what  debts  provable  in,  1 141.     See  Bankrupt, 
regulated  by  Bankruptcy  Acts,  1883,  1890..  1080.    See  Bankruptcy 

Act,  1883. 
all  former  Acts  now  repealed,  id. 

BANKRUPTCY,  COURT  OF.    See  Bankruptcy  Act,  1883. 
London,  jurisdiction  of,  transferred  to  High  Court,  1082. 
County  Court  is,  elsewhere,  1081. 
seal  of ,  judicially  noticed,  82,  1121. 
proceedings  in,  sealed,  become  record  of  court,  1121. 

may  be  drawn  up  at  any  time,  id. 

evidence  of  particular,  1122. 

to  remain  in  court  and  form  record,  id. 

not  to  be  removed  without  order  of  judge  or  regis- 
trar, id. 

how  proved,  1121.     See  Bankruptcy  Act,  1883. 

under  composition  or  scheme  of  arrangement,  1146. 

BANKRUPTCY  ACT,  1883  (stat.  32  &  33  Vict.  c.  71),  1080  et  teq. 
now  regulates  proceedings  in  bankruptcy,  1080. 
governs  proceedings  in  colonial  courts,  and  actions  here  on  colonial 

judgpnents,  1143. 
action  by  trustees  of  bankrupts  under,  1080. 
interpretation  clause  (s.  168),  id. 
court,  id. 
property,  1081. 
resolution,  id. 
secured  creditor,  id. 
receiving  order  made  on  bankruptcy  petition  (s.  5),  1103. 

official   receiver  thereby  made  receiver  of  debtor's  property 
(s  9  (1)),  1081. 
creditors  bound  by  bankruptcy  proceedings*  id. 
power  of  secured  creditor  to  realise  security,  unaffected  (s.  9  (2)),  id. 
who  may  become  bankrupt  under,  1083.    See  Bankrupt. 
High  Court  and  County  Courts  have  jurisdiction  in  bankruptcy 
(s.  92  (D),  1081. 
except  such  County  Courts  as  Lord  Chancellor  exdludea  (s.  92 
(2)),  id. 
jurisdiction  of  London  Bankruptcy  Court  transferred  to  High  Court 

(s.  93),  id.,  1082. 
Courts  to  have  jurisdiction  throughout  England  (s.  97  (1)),  1082. 
proceeding  valid  though  in  wrong  court  (s.  95  (3)),  id. 
powers  of  registrars  in  bankruptcy  (s.  99  (1)),  id. 

of  County  Courts  in  bankruptcy  proceedings  (s.  100),  id. 
g^eneral  rules  under,  how  made  (s.  127),  id. 

rules  to  be  judicially  noticed,  id. 
times  for  proceedings  in,  how  computed  (s.  141),  id. 
receiving  order  valid,  though  made  in  wrong  Court,  1083. 
definition  of  commencement  of  bankruptcy  (s.  43),  1084. 
proceedings  after  receiving  order  fs.  20  (1)),  id. 

if  composition,  &c.  not  accepted,  debtor  declared  bankrupt,  id, 
and  property  vests  in  trustee,  id. 

VOL.  II.  Q  Q 
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piooeedings  after  reoeiviog  order — eontimied. 

general  relation  to  act  of  bankraptcy  on  which  reoehing  oider 

made,  1084. 
when  relation  to  prior  act  of  bankraptcy,  id. 
leeeiTing  order,  &o.,  not  invalid  hy  act  ox  bankruptcy  prior  to  peti- 
tioning creditor's  debt,  id. 
what  property  divisible  among  creditori  (s.  44),  id. 

not  property  held  by  bankmpt  as  tmstee  (s.  44  (1)),  id. 

nor  tools  and  wearing  apparel  not  exceeding  20/.  in  value  (s.  44 

(2)).<^-  ,  ,    . 

bat  property  Tested  in  bankrupt  at  commencement  or  dnnng 

bankraptcy  (s.  44  (i.)),  id. 
capacity  to  exercise  power  over  property  (s.  44  (ii.))*  i^- 

except  nomination  to  vacant  ecclesiastical  bencsfice,  id. 
goods  in  possession  of  bankrupt,  in  his  trade  or  business,  as 
reputed  owner  by  consent  of  true  owner  (s.  44  (ill.)),  id.j 
1090  et  teq.    See  Reputed  Ownership. 
except  things  in  action,  other  than  debts  in  coarse  of  trade^ 

1084. 
not  affected  by  the  Bills  of  Sale  Act,  1890. .  1258. 
trustee  has  right  to  transfer  shares  in  ships,  stocks  and  shares,  &c., 
belonging  to  bankrupt,  (s.  60  (3) ),  1085. 
80  copyhold  estate  of  bankrupt,  (s.  50  (4) ),  id. 
things  in  action  vest  in  him,  (s.  50  (5) ),  id. 
may  sue  and  be  sued,  and  contract,  &c.,  (s.  83),  1086. 
creditors  may  appoint  more  than  one  trustee,  (s.  84),  id. 
where  no  trustee,  official  receiver  to  act,  (s.  87  (4) ),  id. 
property  vests  in  official  receiver  on  adjudication,  (s.  54  (1) ),  id. 
devolves  on  trustee  on  his  appointment,  (s.  54  (2) ),  id. 
passes  from  trustee  to  trustee  without  conveyance,  (s.  64  (3) ),  id. 
certificate  of  appointment  may  be  registered  where  required^ 

(s.  54  (4) ),  id. 
property  of  partners  to  vest  in  same  trustee,  (s.  112),  id. 
certam  voluntary  settlements  made  by  debtor  are  void  as  against 

trustee,  (s.  47),  1085. 
fraudulent  preferences,  judgments  suffered,  &c.,  avoided  by  bank- 
raptcy, within  three  months,  (s.  48  (1) ),  id. 
not  to  affect  rights  of  person  taking  bon&  Jide,  ior  value,  under 

creditor  of  bankrupt,  (s.  48  (2) ),  «/. 
decisions  on  sect.  47 ..  1 1 18. 

covenant  in  marriage  settlement  to  settle  all  future  property 
void,  id. 
so  to  pay  off  mortgage  on  property  voluntarily  settled,  id. 
seeus  as  to  covenant  to  pay  definite  sum,  id. 
gift  of  money  to  son,  not  a  settlement,  id, 
settlement  must  impose  obligation  on  settlor  in  respect  of  his 

property,  id. 
mere  assignee  of  leaseholds  is  not  a  purchaser  for  valuable  con- 
sideration, id. 
purchasers  from  trustees  of  settlement  claim  thereunder,  Add. 

1118. 
covenant  to  settle  share  of  property  liable  to  be  divested,  not 

void,  1118. 
section,  how  far  retroactive,  id. 

trustees  of  nettlement  set  aside,  entitled  to  lien  for  expenses,  id. 
life  insurance  on  bankrupt  to  separate  use  of  wife,  passes  to  her, 
436,  1118. 
decisions  on  sect.  48 ..  11 18. 

protection  of  sect.  48  (2),  does  not  apply  to  creditor  himself,  id. 
section  determines  whether  transaction  fraudulent  preferenoey 
1119. 
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does  not  avoid  act  not  void  under  old  law,  1119. 
payment  void  where  debtor's  real  object  to  prefer,  id, 
but  not  otherwise,  id, 

as  if  made  under  preesore,  id, 

or  threat  of  criminal  prosecution,  id, 
or  to  discharge  surety,  id. 
non-appearance  to  specially  indorsed  writ,  id, 
does  not  avoid  conveyance  not  void  as  act  of  bankruptcy,  id, 
as  where  security  given  in    accordance  with  valid  prior 

agreement,  id, 
or  goods  delivered  in  accordance  with  good  bill  of  sale,  id, 
past  debt  is  a  valuable  consideration,  id. 
good  faith  is  contrasted  with  collusion,  id. 
section  avoids  transactions  between  debtor  and  creditors  only, 

id. 
payment  to  make  good  breach  of  trust  valid,  id, 
so  payment  to  prevent  bar  of  Statute  of  Limitations,  id, 
due  appropriation  of  money  lent  for  specific  purpose  valid,  id, 
payment,   &c.,  made   by  absconding   debtor   not   privileged, 
(s.  25(2)),  id,,  1120. 
effect  of  statute  as  to  title  of  trustee,  1086. 

copy  of  Qazette  condusive  evidence  of  bankruptcy,  (s.  132  (2) ), 
1101,  1102. 
mere  production  sufficient,  1102. 
Board  of  Trade  to  certify  appointment  of  trustee,  (s.  21  (2, 

6) ),  id. 
appointment  to  take  effect  from  ^te  of  certificate,  (s.  21  (4) ), 
id. 
certificate  conclusive  evidence  (s.  138),  id. 
sufficient  unless  title  of  trustee  has  to  be  carried  back 
to  prior  act  of  bankruptcy,  id. 
then  such  act  of  bankruptcy  must  be  proved,  id. 
act  of  bankruptcy,  (s.  4),  id.,  1103.     See  Act  of  bankruptcy, 

if  followed  by  banbruptoy  petition,  receiving  order  may  be  made 
(s.  6),  1103. 
if  presented  within  three  months,  (s.  6  (1) ),  id, 
and  debtor  domiciled  in  England,  (s.  6  (2) ),  id. 
debtor  may  petition  against  himself ,  (s.  6),  1104. 
requisites  for  petition  for  adjudication  to  be  presented  (ss.  4,  6,  6), 

1101  0^  seq.    See  Act  of  Bankruptcy, 
saving  as  to  debts  contracted  by  non-traders  prior  to  6th  August, 

1861,  (s.  126),  1083. 
proceedings  in  relation  to  bankruptcy  notice  (s.  4  (1)  (g) ),  1103, 1116. 

See  Act  of  Bankruptcy. 
power  of  trustee  to  sue  (s.  67  (2) ),  1120. 
to  sue  in  his  official  name  (s.  83),  id, 

sufficient  to  produce  certificate  of  appointment  at  trial,  dated 
prior  to  issuing  of  writ,  id, 
evidence  of  proceedings  in  bankruptcy,  1121. 

judicial  notice  to  be  taken  of  rules  of  court  (s.  127  (2) ),  id. 

seal  of  court  (s.  137),  id. 
signature  of  judge  or  registrar,  id. 
minutes,    evidence    of  proceedings    at  meeting    of    creditors 

(s.  133),  id, 
oypy  of  petition,  &o.,  if   purporting  to  be  signed  or  sealed 

(s.  134),  id, 
copy  of  deposition  under  seal  of  court  admissible,  where  witness 

is  dead  (s.  136),  id. 
biokrupt's  answers  not  admissible  ag^ainst  other  persons  in  action 
by  trustee,  1122. 

QQ2 


1316  Index. 

BANKRUPTCY  ACT,  n%Z— continued. 

action  by  trustee  and  bankrupt's  solvent  partn^  (s.  113),  1124. 

bj  assignee  of  trustee,  1125. 
power  of  trustee  to  sell  property  of  bankrupt  (s.  56,  (I)),  id. 

he  may  sell  whatever  comes  to  him  under  the  bankruptcy,  id. 

to  bankrupt  himself,  id, 
**  book  debts  "  what  they  include,  id. 

official  receiver  acting*  as  trustee  may  sell,  m^. 
may  not  sell  crops  bankrupt  tenant  might  not  sell,  id. 
power  to  give  receipts  fs.  156,  (2)),  id. 

for  landlord  to  distrain  (s.  42,  (I)),  1126. 
limited  to  six  months*  rent,  id. 

landlord  may  exercise  right  though  receiver  appointed,  id. 
or  trustee  is  in  possession,  id. 
applies  to  rent  reserved  under  attornment  by  mortgagor 

in  possession,  id. 
even  after  attommeut  to  prior  mortgagee,  1127. 
and  notwithstandiug  power   to   landlord   to  detennine 

tonancy,  id. 
but  rent  must  not  be  mere  sham,  id. 

or  enforceable  in  event  of  bankruptoy  only,  id. 
distress  may  be  for  principal,  as  well  as  interest,  id. 
section  does  not  affect  right  to  distrain  goods  of  stranger,  id. 
when  it  extends  to  distress  for  price  of  gas,  id. 
section  does  not  extend  to  company  in  liquidation,  906. 
priority  given  to  rates,  taxes,  and  wages  by  51  &  52  Yict. 
c.  62,  9.  i.  .id. 
protected  executions,  1127. 

creditor  not  entitled  to  benefit  of  execution  unless  completed 
before  receiving  order  and  notice  of  petition  or  of  act  of 
bankruptcy  (s.  45,  (1)),  id. 
execution  or  attachment  when  completed  (s.  45,  (2)),  id. 
execution  not  invalid  because  act  of  bankruptcy  (s.  46  (3)), 
id.,  1128. 
bondjlde  purchaser  acquires  good  title,  1128. 
sheriff  to  deliver  goods  taken  in  execution  to  trustee  on  request 
(Bky.  Act,  1890,  s.  11  {l)).id. 
seizing  on  judgment  exceeding  20/.,  how  to  apply  pro- 
ceeds (/rf.,  s.  11  (2)),  id. 
judgment  creditor  who  bad  seized  prior  to  act  of  bankruptcy  is 
secured  creditor,  id. 
so  in  case  of  attachment  of  debt,  or  receiver  appointed,  id. 
but  execution  or  attachment  must  be  completed  before  receiving 
order,  id. 
then  aemile,  execution  good  though  after  act  of  bankruptcy, 

id.,  1129. 
when  money  paid  into  court  or  to  judgment  debtor,  1128. 
order  nisi  attaching  shares  not  wilhin  sect.  45,  id. 
peizure  of  land  under  el^pit,  sufficient,  id. 
tetnble  act  of  bankruptoy,  to  interfere  with  title  of  execution 

creditor,  must  be  prior  to  seizure,  1129. 
where  judgment  exceeds  20/.,  sheriff  to  retain  proceeds  14  days 
from  completion  of  sale,  id. 
if  no  notice  of  petition,  the  sheriff  to  pay  sum  to  execution 

creditor,  who  may  keep  it,  id. 
notice  does  not  avoid  sale,  but  transfers  right  to  proceeds 

to  general  creditors,  id. 
effect  of  Hhoriff  being  in  possession  under  writs  under  and 

over  20/.,  id. 
notice  to  be  given  to  sheriff  or  recognized  agent,  id. 
expenses  of  sheriff  in  cutting,  &o.,  com,  not  costs  of  execa* 
tion,  id. 
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BANKRUPTCY  ACT,  ISS3— continued, 
protected  executions — continued, 

where  liquidation  proceedings  which  terminated,  1129. 
payment  of  judgment  to  shmff  by  bills,  with  consent  of  creditor, 
was  goo^  id, 
teeus  now,  if  payment  under  execution,  id. 
so  where  money  paid  by  execution  debtor  before  sale,  id, 
but  private  sale  by  insolyent  execution  debtor,  of  goods  seized, 

to  avoid  sale,  is  fraudulent,  1130. 
interpleader  order  between  execution  creditor  and  bill  of  sale 
holder,  does  not  interfere  with  trustee*  s  right,  id, 
even  although  sale  and  payment  of  proceeds  into  court 
before  petition,  id. 
execution  protected  by  s.  45  (and  Bky.  Act,  1890,  s.  II),  may 

avoid  subsequent  execution  by  same  creditor,  id. 
meaning  of  *'  goods"  and  **  lands"  "of  debtor,"  id. 
sheriff  cannot  sell  before  seizure,  id. 
good  faith  is  contrasted  with  collusion,  id, 
how  amount  of  judgment  is  to  be  calculated,  id. 
sheriff  does  not  now  deliver  debtor's  goods  under  eleffit^  id. 
if  bankruptcy  annulled,   execution  creditor  may  become  en- 
titled, id, 
sheriff  to  sell  goods  seized  under  judgment  exceeding  20/.,  by 
public  auction  (s.  145),  1278. 
and  to  advertise  sale  for  3  previous  days,  id, 
protected  sequestrations  (s.  52  (1)),  1130. 
protected  payments  and  transactions  (s.  49),  1131. 

payment  by  or  to  bankrupt,  conveyance  by,  or  contract  with 

him,  protected,  id. 
if  made  before  receiving  order,  and  without  notice  of  available 

act  of  bankruptcy,  id. 
effect  of  section  is  to  limit  relation  of  title  of  trustee  to  receiving 

order,  id, 
does  not  protect  transaction  avoided  by  Bills  of  Sale  Acts,  id. 
delivery  of  goods  after  secret  act  of  bankruptcy,  id. 
giving  cash  for  bankrupt's  bill,  id, 
delivery  of  post-dated  cheque  by  drawer  for  value,  id. 

drawer  not  bound  to  stop  cheque  on  payee's  adjudication,  id. 
true  owner  may  take  back  his  goods  without  notice  of  act  of 

bankruptcy,  1132. 
when  licence  to  seize  may  be  acted  on,  id. 

provision  that  building  materials  vest,  on  bankruptcy,  is  void,  id. 
claims  by  true  owner  to  sheriff  for  goods  seized,  is  not  a  deal- 
ing, id. 
nor  garnishee  order,  id. 
family  settlement  may  be  protected,  id. 

transactions  by  bankrupt  as  to  after- acquired  property,  how  far 
valid,  id. 
money  paid  for  value  by  uncertiAcated  bankrupt  cannot  be 
followed,  id. 
where  vendee  of  land  has  paid  bankrupt  vendor,  trustee  not 
bound  to  convey,  id. 
mutual  credits,  debts,  or  dealings  (s.  38),  1134. 
gfives  set-off  for  unliquidated  damages,  id. 
where  mutual  accounts,  currency  not  interfered  with  by  secret 

act  of  bankruptcy,  id. 
authorities  g^ven  in  course  of  mutual  accounts  not  revoked,  id. 
meaning  of  term  mutual  credit,  1135. 

does  not  apply  where  one  only  of  two  joint  debtors  is  bankrupt,  id, 
must  be  specially  pleaded,  1136. 
order  for  administration  of  debtor's  estate  (s.  122),  1144. 
effect  of  order,  id. 
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proof  in  case  of  rent  and  periodical  pajmeiLtB  (Sdhed.  II.  r.  19),  1143. 
annulling  adjadication  (s.  35),  id. 
to  be  gazetted,  id, 
effect  of,  1130,  1143. 
on  approval  of  arrangement,  bankrupt  diacharged  from  debts  pzor- 

able,  1149. 
aotiouB  against  trustees  of  bankrupts  under,  1136. 
bankrupt  entitled  to  surplus  estate  (s.  65),  id. 

but  trustee  not  trustee  for  him  thereof  during  bankruptcj,  id. 
bankrupt's  interest  in  lands,  shares  in  companies,  &&,  vesta  in 
trustee  on  his  appointment,  id. 
but  he  may  diftclaim  land  burdened  with  onerous  covenants 

(s.  66,  (1)),  id. 
shares  in  companies,  id. 
unprofitable  contracts,  &c.,  id. 
effect  of  disclaimer  (s.  55,  (2)),  id. 
when  in  case  of  leaseholds  without  leave  of  court  (s.  65  (3)), 

1137. 
trustee  may  not  disclaim  where  he  has  neglected  to  do  bo 

after  notice  (s.  65,  (4)),  id. 
court  may  make  order  rescinding  contract  (s.  55,  (6)),  id. 

vesting  order  (s.  55,  (6)),  id. 
provision  in  case  of  leaseholds  underlet,  id. 
period  for  disclaimer  may  be  extended,  id.,  1138. 
disclaimer  does  not  affect  sub- interests,  1138. 

but  sub-lessee  must  accept  liability  or  be  barred,  id. 
qtutre,  whether  liability  of  lessee  or  assignee,  id. 

court  has  discretion  under  Bky.  Act,  1890,  s.  13,  id. 
mortgages  by  assignment  are  not  within  s.  55,  id. 
rules  as  to  disclaimer,  id. 
any  property  from  which  no  benefit  can  accrue  to  estate, 

within  8.  65,  id. 
trustee  may  disclaim  after  lease  determined,  id. 
effect  of  disclaimer,  id. 
lease  and  covenants  destroyed  as  between  leasor  and 

lessee,  only,  id. 
property  given  up  to  lessor,  1139. 
including  fixtures  though  severed  and  sold  by  trustee,  id. 
disclaimer  does  not  enable  trustee  to  sell  crops,  id. 
posting  application  to  trustee  to  elect  insufBioient,  id. 
trustee  x>ersonally  liable  on  covenants  in  lease  unless  he  dis- 
claim, id. 
though  he  has  not  taken  possession,  id. 
how  far  liable  after  disclaimer,  id. 
trustee  may  disclaim  freehold  burthened  with  oovenanta,  id. 
no  action  lies  against  trustee  for  dividend  (s.  63),  id. 

effect  of  order  of  court  releasing  trustee  (s.  82,  (3)),  id. 
crown  is  bound  by  s.  bb,  id. 

administration  of  estate  of  deceased  insolvent  as  in  bankruptey, 
(s.  125),  1223. 
law  of  bankruptcy  does  not  apply  till  transfer  made,  id. 
power  of  creditor  to  appoint  trustees,  &c.,  under  Bky.  Act, 
1890,  s.  21  (3),  1221. 


BANKRUPTCY  ACT,  1890, 

alters  act  of  bankruptcy,  (s.  1),  1103. 
regfulates  duty  of  sheriff  on  execution  (s.  11),  '1128. 
limits  distress  to  6  months'  rent  (s.  28),  1126. 

relation  back  of  trustee's  title  in  case  of  adjudication  of  judgment 
debtor  (s.  29),  1104. 
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BANKRUPTCY  ACT,  lS90^eontinued, 

actions  against  compounding'  or  arranging  diebton  and  hy  and  ag^ainst 
their  trustees  (s.  3),  1145. 
creditors  may  resolve  to  accept  composition  or  scheme  (1),  id. 
approval  of  court  testified  by  seal  (11),  t^. 
if  accepted  and  approved,  binds  creditors,  as  to  debts  provable 
in  bankruptcy  (12),  id, 
exceptions  as  to  judgment,  &c.,  against  seducer,  id. 
certificate  of  official  receiver  of  acceptance  and  approval,  con- 
clusive as  to  validity  (13),  id. 
provisions  may  be  enforced  by  court  (14),  id. 
if  default  made,  &c.,  court  may  adjudge  debtor  bankrupt  (15), 
id. 
irrespective  of  any  act  of  bankruptcy,  1148. 
but  no  relation  back,  1087,  id. 
trustee  to  have  same  powers  and  duties  as  in  bankruptcy  (16), 

1145,  1146. 
application  of  terms  (16,  17),  1146. 
scheme  must  provide  for  priority  of  payment  of  debts  as  in 

bankruptcy  (18),  id. 
acceptance  ox  composition  shall  not  release  further  than  order  of 

discharge  (19),  td. 
scheme  not  binding  on  non-assenting  creditor  who  would  not  be 

bound  in  bankruptcy  (Bky.  Act,  1883,  s.  19),  id. 
bankruptcy  maybe  converted  into  arrangement  (Bky.  Act,  1883, 
s.  23),  id. 
and  bankruptcy  annulled,  id. 

bankrupt   discharged  from   debts  provable  in  bank- 
ruptcy, id. 
on  default  made,  debtor  may  be  again  made  bankrupt,  id. 
debtor  liable  to  non-assenting  creditor,  for  debt  incurred  by 

fraud  (Bky.  Act,  1883,  s.  149),  1147. 
trustee*s  title  relates  back  to  act  of  bankruptcy  on  which  receiv- 
ing order  made,  id. 
and  to  any  other  act  of  bankruptcy  within  3  months,  id. 
avoids  execution  with  notice  of  filing  of  petition,  id. 
so  where  execution  for  more  than  20/.,  sheriff  must  retain 
proceeds,  id. 
property  of  debtor  tUl  trustee's  appointment,  property  is  in 
debtor,  id. 
and  debtor  may  deal  with  it,  id. 

on  appointment,  trustee  takes  only  property  debtor  had  at 
date  of  approval  of  scheme  by  court,  id. 
approval  is  equivalent  to  order  of  discharge,  id. 
where  scheme  is  annulled,  property  vests  in  official  receiver,  id. 
scheme  binds  creditors  in  respect  of  provable  debts,  1 148. 

but  debtor  not  discharged  from  debt,  unless  it  would  be  dis- 
charged by  discharge  in  bankruptcy,  id. 
not  released  from  certain  liabilities,  id. 
meaning  of  *  *  debts  provable,"  id. 

creditor  bound,  though  he  had  no  notice  and  his  name  is  not 
in  list,  id. 
unless  there  is  fraud,  id. 
on  default  of  debtor,  debt  revives,  id. 

though  promissory  notes  have  been  given,  id. 
payment  by  debtor  to  creditors'  trustee  is  sufficient,  id. 
release  by  scheme  does  not  affect  co-sureties,  &c.,  id. 
court  may,  under  sub-s.  15,  adjudicate  debtor  irrespective  of  act 
of  bankruptcy,  id. 
then  no  relation  back  of  title  of  trustee,  id. 

and  security  given  for  composition  is  avoided,  1149. 
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BANKRUPTCY  REPEAL  AND  INSOLVENT  COURT  ACT,  1869, 
32  &  33  Viot.  c.  83,  repealed  aU  bankruptcy  and  insolvency  Acts  (s.  20}, 
prior  to  1869..  1080. 

BANNS, 

pQbUoation  of,  in  mrong  names,  1031. 

manner  of  publication,  id. 

place  of  publication,  id. 

when  marriage  without  due  publication  of,  is  yoid,  u/. 

BAPTISM, 

register  of,  proof  and  effect  of,  124,  215.    See  Register. 

BARGAIN  AND  SALE, 
proof  of  enrohnent  of,  142. 

BARGEMAN, 

how  far  liable  as  a  common  carrier,  601,  602. 

BARRATRY, 

what  amounts  to  a  loss  by,  421.    See  Lou, 

BARRISTER.    See  Counsel. 

BASTARD, 

proof  of  being,  in  ejectment  by  heir-at-law,  1088.    See  Seir. 

BATTERY, 

evidence  in  action  for,  913.    See  Attauli. 

BEARER, 

of  cheque,  action  by,  against  drawer,  404.    See  Cheque. 

BEER, 

action  not  maintainable  for  price  of,  drunk  on  the  premises,  639. 
covenant  ag^ainst  sale  of,  on  premises,  when  broken,  698. 

BEERHOUSE.    See  Alehouse. 

BEGINNING  AT  TRIAL, 

right  of,  278  et  seq.     See  Fractice  at  Trial. 

BEGINNING  TO  KEEP  HOUSE, 

when  act  of  bankruptcy,  1114.    See  Act  of  Bankruptcy. 

BENEFICE, 

effect  of  sequestration  of,  under  Bky.  Act,  1883,  s.  52.  .1130,  1131. 

BENEFICIAL  OCCUPATION. 

no,  when  defence  in  use  and  occupation,  332,  1219. 

BEYOND  SEAS, 
meaning  of,  650. 

absence  of  plaintiff  no  disability  to  bar  Statutes  of  Limitation,  id. 
nor  under  Real  Property  Limitation  Act,  1874. .  1058. 

BIBLE, 

entry  of  birth,  &c.,  in  family,  admissible  without  proof  of  hand- 
writing, 44. 

BICYCLE, 

is  a  carriage  within  the  Highway  Act,  739. 

BIDDING, 

at  auction,  may  be  retracted  before  the  hammer  falls,  309.     Sea 

\  Auction. 

I 
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BILL, 

in  Ghanoery,  proof  and  effect  of,  112.    See  Chancery, 
solicitor*  8  acbon  on,  480.    See  Solieitcr. 

BILL  OF  EXCHANGE, 

drawer  Huing  on,  when  not  bonnd  to  prodnce,  without  notice,  8. 

good  consideration  always  presumed,  34. 

presumption  of  payment,  when  negotiated  after  acceptance,  and  in 

hands  of  acceptor  after  due,  36. 
presumption  of  making,  on  day  of  date,  id. 
collateral  evidence,  when  admissible,  to  prore  that  party  knew  payee 

of,  to  be  fictitious,  84. 
stamps  on,  235  et  teq.    See  Stamp, 

what  is  within  the  Stamp  Act,  1870.  .236,  238. 
B.  of  Ex.  Act,  1882  (45  &  46  Vict.  c.  61),  339. 
definitions  (s.  2),  id, 
good  faiUi,  where  thing  done  honestly,  though  negligently 

(s.  90),  340. 
saying  provisions  of  rules  in   bankrnptcy.   Stamp  Acts,   ftc. 

(s.  97),  id. 
Bills  of  Exchange,  definition  (s.  3),  341. 
inland  bill  (s.  4),  id. 

bill  to  be  treated  as  such  unless  contrary  appear  on  its  face 
(8.  4  (2)).  id. 
may  be  drawn  payable  to  drawer  or  drawee  (s.  5  (1)),  id, 
drawee  must  be  indicated  (s.  6),  id, 
so  the  payee  (s.  7),  id. 

may  be  payable  in  alternative,  or  to  holder  of  office,  id. 
sum  payable  (s.  9),  id.^  342. 
payable  on  demand  (s.  10),  342. 

at  future  time  (s.  11),  id. 
omission  of  date  in  bill  payable  after  date  (s.  12),  id. 
date  is  to  be  deemed  true  date  (s.  13),  id, 
inchoate  instruments  (s.  20),  id. 
delivery  necessary  to  complete  biU  (s.  21),  343. 
capacity  of  i>artie8  (s.  22),  id, 
yaluaUe  consideration  (s.  27  (1)),  id, 
holder  for  value  (s.  27  (2)),  id. 
in  due  course  (a.  29),  id.^  344. 
presumption  of  valae  and  g^ood  faith  (s.  30),  344. 
negotiation  of  bill  to  party  already  liable  thereon  (s.  37),  id. 
rights  of  holder  (s.  38),  id. 

does  not  assign  funds  in  hands  of  drawee  (s.  53),  239,  344. 
transferor  by  delivery  (s.  58),  344,  345. 
rules  as  to  bills  in  sets  (s.  71),  345. 
where  laws  conflict  (s.  72),  id, 
action  on,  339. 

no  restriction  on  amount  of,  345. 
production  of  the  bill,  346. 

must  be  produced  when  in  issue,  id. 
or  wnen  interest  is  claimed,  id, 
unless  bill  is  destroyed,  id. 
holder  entitled  to  duplicate  of  lost  bill  (s.  69),  id. 
judge  may  order  loss  not  to  be  set  up  (s.  70),  id. 
if  lost,  plaintiff  must  prove  destruction,  id. 
though  he  has  offered  an  indemnity,  id. 
loss  of  negotiable  bill  fatal  to  recovery  of  amount,  or  of  con- 
sideration, id. 
even  with  express  promise  of  defendant  to  pay  it,  id. 
but  payee  of  a  note,  not  negotiable,  may  require  pay- 
ment without  producing  it,  id. 
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BILL  OF  ^S-CKANG^-eontinued. 
production  of  the  bill — continued. 

where  bill  is  in  possession  of  defendant,  346. 
if  altered,  plaintiff  must  show  alteration  not  improper,  347. 
vaiianoes  in  parties,  90  et  »eq.,  id. 

nominal  partner  named,  must  sue,  347. 

signature  essential  to  liability  (s.  23),  id. 

forged  or  unauthorised  signature  (as.  24,  53  (1)],  uf. 

procuration  signature  (s.  25),  id. 

person  signing  as  ag^nt  or  in  representative  capacity  (s.  26),  348. 

transferor  by  delivery  not  liable  (s.  68  (2)),  id. 

in  names,  &c.,  id. 

where  initials  used  in  the  bill,  id. 

payee's  name  drawn  in  blank,  id. 
in  place  of  payment,  id. 

effect  of  **not  otherwise  or  elsewhere,"  id. 
where  place  mentioned  at  foot  of  bill  or  note,  id.,  349. 
in  the  consideration,  349. 

words  **  value  received,"  id. 
in  sum,  id, 

where  discrepancy  between  words  and  figures,  words  pre- 
vaU  (s.  9  (2)),  id. 
ambiguous  and  irregidar  instrument,  id, 

where  parties  the  same,  or  drawee  fictitious  (s.  5  (2)),  id„ 
where  payee  fictitious,  payable  to  bearer  (s.  7  (3)),  id. 
what  is  a  fictitious  payee,  350,  Add.  350. 
without  drawer's  signature,  bill  is  of   no  foioe  tlioag-h 
accepted,  360. 
bill  not  directed  to  any  drawee  is  void,  id. 
except  he  be  an  acceptor  for  honour,  id, 
person  not  liable  as  acceptor  who  accepts  by  procuration,  348. 
when  payable,  when  on  demand  (s.  10),  342. 

when  at  determinable  future  time  (s.  11),  id. 
when  not  on  demand  (s.  14^,  350,  351. 
when  after  sight  accepted  tor  honour  (s.  65  (5)),  361. 
how  months  calculated,  id, 
payee  v.  acceptor,  350.    See  Aecepianee  of  Bill. 
mdoraee  v.  acceptor,  358  et  seq.    See  Indorumeni. 
drawer  v.  acceptor,  364. 

proof  of  acceptance,  ZS\  et  teq.    See  Acceptance  of  Bill. 

presentment  and  refusal  to  pay,  364.    See  Jhre$mtatent 

of  Bill. 
payment  by  plaintiff,  id. 

receipt  on  back  of  bill  not  sufficient  evidence  of 
payment  by  drawer,  sed  quarc,  id. 
payee  or  indorsee  v,  drawer,  365. 

what  plaintiff  may  have  to  prove,  id. 

contract  by  drawer  (s.  55),  id, 

drawer  may  insert  conditions  negativing  liability,  fto.  (s.  16 

(1)),  id. 
waiving,  as  regards  himself,  holder's  duties  (s.  16  (2)),  id. 
when  payable  abroad  (s.  72),  345,  id. 
proof  of  the  drawing,  365. 

bv  evidence  of  handwriting  of  drawer,  id. 
if  by  agent,  by  evidence  of  authority  and  of  handwriting,  id» 
if  in  name  of  firm,  by  evidence  of  partnership  and  of  hand- 
writing, id. 
presentment  to  drawee  for  acceptance  or  payment,  367.    See 

Fresentment  of  Bill. 
dishonour  by  non-payment  (s.  47  (1)),  369. 
remedy  on  (s.  47  (2)),  id. 
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BILL  OF  miGRANG^— continued, 

payee  or  indorsee  v.  drawer — continued. 

notioe  of  dishonour,  369  et  seq.    See  Notice  of  Dithonour. 
protest,  376.    See  Froteet, 
account  stated,  379. 

promise   by  defendant   to   pay  after   bill   due,  evidence 
on,  id. 
indorsee  r.  indorser,  380. 

plaintiff's  proofs,  id.^  381. 
indorsement,  381.     See  Indorsement. 

unnecessary  to  prove  signature  of  drawer  or  prior  indorsers 
(s.  56  (2  b,c)),  id. 
or  acceptance,  if  prior  to  indorsement,  id. 
presentment,  365  et  seq.,  382.    See  Presentment. 
evidence  of  demand  upon  prior  indorsers,  unnecessary,  382. 
notice  of  dishonour,  when  dispensed  with  (s.  50  (2  d) },  id.    See 
Notice  of  Dishonour. 
proof  of  notice  of  dishonour  to,  dispensod  with  by  express 
promise  to  holder  to  pay,  id. 
when  bill  negotiated  back  to  prior  indorser,  id. 
regard  must  be  had  to  circuniistances  of  maJdng  of  note,  id.,  383. 
evidence  under  money  claims,  383. 

indorsement  evidence  of  money  lent  to  indorser,  id, 
bill  evidence  of  account  stated,  but  this  rebutted  by  showing 
intermediate  indorsement  in  blank,  id. 
damages  generally,  id. 

measure  of  damages  (s.  57)}  id. 
in  case  of  foreign  biU,  id. 

of  bill  dishonoured  abroad,  id. 
re-exchange,  384. 
by  drawer  v.  acceptor  for  dishonouring   bills   drawn  under 
credit,  id. 
defence  in  actions  on,  id. 

defence  in  denial  must  deny  some  matter  of  fact,  id. 
negotiation  of  ovwdue  or  dishonoured  bill  (s.  36),  id. 
meaning  of  '*  defect  of  title,"  id. 

claims  out  of  collateral  matters,  do  not  attach  to  biU,  id. 
loss  of  bill,  a  defence,  346,  384,  385. 

miust  be  pleaded  specially,  384,  385. 
wrong  stamps,  237. 
alteration  (s.  64),  385. 
what  material,  id. 

may  be,  although  contract  not  affected,  id. 
without  consent,  id. 
onus  of  explaining,  id, 

proviso  in  favour  of  bond  fide  holder  for  value,  where  altera- 
tion not  apparent,  id. 
apparent  if  discernible  by  party  liable,  id. 
defence  of,  how  raised,  386. 
altered  bill,  when  evidence  of  account  stated,  id. 
failure  or  want  of  consideration  (s.  28),  id.    See  ConsidertUion. 
fraud,  387. 
forgery,  388. 
illegality,  id, 

where  bUl  accepted  for  good  consideration  no  defence  to 
acceptor,  id.y  389. 
taken  for  illegal  consideration,  389. 
want  of  consideration,  onus  probandi,  id.    See  Consideration, 
illegality  of  consideration,  bona  fides  of  holder,  id.    See  Con^ 
sideration. 
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BILL  OF  EXGHANaE— «ott^»tfAf. 
defeoce  in  actions  on — continued. 

agreement  at  variance  with  bill,  390. 

contemporaneous  agreement  in  writing,  391. 
how  to  be  pleaded,  id. 
subsequent  agreement,  how  proyed,  id. 
payment,  %d. 

to  indorsee  good,  notwithstanding  conditions  (s.  33],  id. 
when  a  discmarge  (s.  69),  id. 
of  bills  in  sets  fs.  71),  id.,  392. 
must  be  specially  pleaded,  392. 
of  exact  sum  due  sufficient,  id. 

by  one  of  several  joint  makers  of  note,  payment  by  all,  id. 
so  fresh  note  by  one  and  payment,  id. 
but  mortgage  and  covenant  to  pay  by  one,  no  defence 
to  action  against  the  other,  id. 
judgment  against  subsequent  party  no  disbharge  of  prior 

party,  id. 
efireot  of  renewal  of  bill,  id. 

by  drawer  where  bill  accepted  for  his  aooommodation,  mj. 
by  forged  acceptance  no  payment,  393. 
effect  of,  by  prior  holder  to  plaintiff,  in  action  against 

acceptor,  id. 
acceptor  discounting  no  payment,  id. 

retiring  equivalent  to  payment,  id. 
indorser  retiring,  id. 

when  necessary  on  defence  of  satisfaction  to  prove  bill, 
defendant  should  give  notice  to  produce  it,  id, 
voluntary  discharge  and  waiver,  id. 

what  amoimts  to  a  waiver  of  acceptor's  liability,  id.^  394. 
alteration  of  position  of  parties — ^giving  time,  394. 
to  prior  party,  discharges  subsequent  ones,  id, 
deience  must  be  pleaded  specially,  id. 
must  be  a  binding  agreement,  on  gfood  consideration,  id. 
as  to  agreement  between  drawer  imd  holder  of  accommoda- 
tion bill,  id. 
mere  forbearance  to  sue,  not  a  discharge,  id, 

nor  taking  cognovit  from  acceptor,  id. 
agreement  between  plaintiff  and  a  stranger  only  to  give  time 

to  acceptor,  no  discharge  of  indorser,  id. 
giving  time  to  drawer  of   accommodation   bill,  a    good 

defence,  id. 
notice  that  joint  and  several  makers  of  note  are  principal 
and  surety  is  good  defence,  id. 
other  defences,  395. 
when  contracted  to  be  given  for  goods  operates  as  a  credit,  547. 

Bee  Credit. 
forged,  when  money  recoverable  on  payment  or  discount  of,  682. 
interest  on,  when  recoverable,  594,  595.     See  Interest  of  Money, 
effect  of  part  of  the  consideration  being  illeg^,  640. 
infant  not  liable  on,  though  bill  given  for  necessaries,  643. 
when  Statute  of  Limitations  begins  to  run  upon,  648. 
effect  of  receiving  in  payment,  666.     See  Payment. 
holder  of,  to  g^t  discounted,  misapplying  proceeds,  no  convendon, 
i  968. 

contra,  if  holder  for  specific  purpose  discount  it  without  autho- 
rity, id, 
of  trading  corporations,  355,  1170. 

under  Companies  Acts,  1862,  when  empowered  to  issue,  1170. 
■■  how  to  execute,  id. 

r 
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BILL  OF  EXCHANGE— «)w/iwM<?rf. 
of  trading  corporations — continued. 

officer  of  limited  company  personally  liable  on  aooeptanoe  for 

company  wherein  word  **  limited  "  omitted,  1170. 
under  7  &  8  Vict.  c.  110.  .1174. 
railway  company  cannot  draw,  accept,  or  indorse,  1184. 

BILL  OF  LADING, 

oral  evidence,  admissible  to  explain  words  of,  23. 
signed  by  deceased  master,  admissible,  56,  407,  411. 
stamp  on,  243. 
evidence  of  ownership  of  goods,  407. 

shipment  of  goods,  411,  459. 
form  of,  444. 

is  contract  of  carriage  between  shipowner  and  merchant,  id. 
cannot  be  varied  by  oral  evidence,  id. 
Bill  of  Lading  Act,  18  &  19  Vict.  c.  11 1 .  .«f.,  459. 

consignee  of  goods  or  indorsee  may  sue  on  (s.  1),  444. 
right  to  stop  in  transitu,  and  claim  for  freight  against  shipper, 
not  to  be  prejadiced  by  bill  of  lading  being  negotiable  (s.  2), 
445. 
effect  of  Sfl.  1,  2,  id, 
confers  same  rights  and  liabilities,  as  if  contract  with  indorsee,  id. 

unless  indorsement  be  by  way  of  security  only,  id. 
indorsee  may  sue  for  prior  breach,  id. 
effect  of  bills  drawn  in  sets,  id. 
assignment  of,  prevents  stoppage  in  transitu,  id.,  985. 

effect  of  consigning,  together  with  bill  of  exchange  for  price, 
445. 
right  of  suing  on,  applies  to  legal  title  to  goods,  446. 
indorsee,  who  has  indorsed  over  before  arrival,  not  liable,  id. 
consignee  liable  unless  he  has  indorsed  over,  id. 
how  far  conclusive  evidence  of  shipment  against  master  or  ship- 
owner under  s.  3 . .  459. 
remains  in  force  till  a  delivery  of  goods  to  person  having  right  to 

receive  them,  446. 
breach  of  contract  if  master  saU  without  signing,  id. 
employment  of  broker  does  not  relieve  master  from  obligation  of  cor- 
rectly filling  up,  id.,  447. 
when  it  incorporates  terms  of  charterparty  by  reference,  458. 
only  clauses  consistent  with  bill  of  lading,  459. 

not  clauFC  limiting  shipowner's  liability,  id. 
effect  of  discrepancy  between  the  two  documents,  458. 
effect  of  accepting  cargo  thereunder,  id. 
when  terms  inconsistent  with  charterparty,  is  only  receipt,  444. 

BILL  OF  SALE.     See  BilU  of  SaU  Acta. 
stamp  on,  243. 

registration  not  invalidated  for  want  of,  id. 
proof  of  title  to  ship  by,  in  action  on  policy,  407. 
fi-audulent,  1251. 

BILLS  OF  SALE  ACTS,  1878, 41  &  42  Vict.  c.  31 ;  1882,  45  &  46  Vict, 
c.  43.. 1251. 
to  be  construed  together,  id. 
but  Act  of  1882  applies  only  to  biUs  of  sale  given  as  security  for 

monev,  id.,  1269. 
Bills  of  Sale  Act,  1878 . .  1261. 
repeals  prior  Acts  (s.  23),  id. 
came  into  operation  on  1st  Jan.  1879  (s.  2),  id. 
to  what  bills  of  sale  it  applies  (s.  3),  id. 
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BILLS  OF  SALE  ACTS,  1878,  lSS2'-eontinued. 
Bills  of  Sale  Act,  IS7S— continued, 
definitioiis  (b.  4),  1251. 
of  bill  of  sale,  id. 

personal  chattels,  1252. 
apparent  possession,  id, 
did  not  include  letters  of  hypothecation  with  deposit,  1258. 
aeeu9  as  to  pledge  without  deposit,  id. 

or  agreement  giving  brewer  landlord,  light  of  distress 
for  price  of  liquor,  Add,  1258. 
nor  mere  receipt  for  goods  containing  inyentory,  1258. 
unless  no  sale  apart  from  receipt,  id. 

or  receipt,  so.,  forming  document  of  title,  u/.,  1259. 
nor  oral  agreement  to  give  bill  of  sale,  1259. 
nor  amounting  to  a  mortgage,  id. 
nor  ordinary  yendor^s  lien,  \d. 

but  writing  essential  to  validity  of  sale  is  within  sect.  4, 
id. 
agreement  for  purchase  on  hire  system  not  within  Act,  id. 
although  originally  the  property  of  the  hirer,  id, 
unless  mere  device  to  avoid  Act,  id. 
informal  agreement  for  marriage  settlement  not  within  Act,  id, 
aeeut  as  to  post-nuptial  settlement,  id. 

unless  made  pursuant  to  ante-nuptial  articles,  id. 
bill  of  sale  of  ship  need  not  be  registered,  id. 
nor  of  dumb  or  hopper  barg^,  id. 
nor  of  personal  property  in  Scotland,  1260. 
nor  letter  of  hypothecation  in  ordinary  course  of  business,  id. 
former  rule  as  to  fiixtures,  id. 
how  altered,  id. 

distinction  in  case  of  trade  fixtures,  id. 
building  contracts  that  materials  on  land  shall  vest  in  landowner, 
not  bills  of  sale,  id.,  1261. 
seeuSf  where  licence  to  seize  materials,  1261. 
requirements  of  B.  of  S.  Act,  1882,  where  given  as  security  for 

money,  id, 
**  apparent  xxMMSsion,"  decisions  on,  id, 
ceases  when  actual  possession  takken,  id. 

though  by  what  would  per  se  be  fraudulent  pref erenoe,  id. 
how  possession  may  be  taken,  id, 
goods  in  possession  of  sheriff  under  execution,  not  in,  of 

debtor,  id. 
oonstruotive  occupation  of  premises  insufficient,  1262. 
trade  machinery  witbm  (s.  5),  1252. 

definition  of  (s.  5),  id. 
attornment  g^iving  power  of  distress  as  security,  within  (s.  6), 

1253. 
effect  of  s.  6  on  attornment  clause  in  mortgage  of  land,  1262. 
exception  in  favour  of  mortgage,  1253. 
effect  of,  1262. 
fixtures  or  growing  crops  not  separately  assigned,  when  same 
instrument  conveys  land  (s.  7),  1253. 
this  provision  is  retrospective,  id. 
effect  of  s.  7.. 1 260. 
biQ  of  sale  must  be  attested,  and  registered  within  seven  days, 
and  consideration  set  forth  (s.  8),  1253. 
or  fraudulent  and  void  against  certain  persons,  id. 
repealed  as  regards  bills  of  sale  given  as  security  for  money, 
id. 
B.  of  S.  Act,  1882  (s.  8),  substituted,  id. 
sufficient  if  stated,  as  it  would  be  apart  from  Act,  1262. 
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BILLS  OF  SALE  ACTS,  1878,  18S2— continued. 
Bills  of  Sale  Act,  ISl 8— continued, 

what  is  suffioient  statement  of  the  oonsideratioii,  1262. 
allowance  of  money  in  account  sufficient,  id, 

unless  statement  of  consideration  a  mere  sham,  id, 
insufficient  that  receipt  explains  transaction,  1263. 
hill  of  sale  must  not  he  dependent  on  another  instrument,  id, 
where  new  hill  suhstituted  for  void  hill,  id, 
a  collateral  agp^ement  not  to  register  hiU  of  sale  need  not  he 

stated,  id. 
s.  8  applies  to  ahsolute  hill  of  sale,  id. 

registration  not  necessary  where  seizure  within  7  clear  days,  id. 
unregistered  hill  of  sale  is  good  except  as  against  certain  persons 
under  the  Act  of  1878,  id. 
and  avoided  only  so  far  as  necessary  to  satisfy  an  execution, 

id. 
if  security  for  money  Toid  altogether  under  Act  of  1882,  id. 
grantee  to  he  allowed  charges,  yalia  against  trustee,  id. 
execution  creditor  not  affected  hy  notice  of  imregistered  hill  of 

sale,  1264. 
case  where  two  joint  tenants  grant,  and  one  hecomes  hankrupt,  id. 
mortgagee  under  registered  hill  of  sale  cannot  tack  prior  mort- 
gage, id. 
unreg^istered  hill  of  sale  hy  company  was  valid  against  liquidator, 
id. 
so,  against  unsecured  creditors  of  insolvent  estate  of  grantor, 
1222,  1264. 
eecuSf  now  where  given  as  security  for  money,  1264. 
except  in  the  case  of  dehentures,  icf.,  1273. 
fiBng  petition  of  hankruptoy,  critical  period,  1264. 
acts  override  protecting  provisions  of  the  Bankruptcy  Act,  1883, 

id, 
Buhsequent  hill  of  sale  of  same  property  void  (s.  9),  1253,  1264. 
dehtor  cannot  now  give  series  of  hills  to  escape  reg^istration, 

1264. 
hill  of  sale  must  he  attested  hy  solicitor  (s.  10  (1)),  id.,  1265. 
requisites  of  attestation,  1265. 

repealed  as  regards  hills  of  sale  given  as  security  for  money, 
id. 
B.  of  S.  Act,  1882,  s.  10,  suhstituted,  1254,  1265. 
must  he  proved  hy  attesting  witness,  or  office  copy,  1265. 
must  he  filed  with  a  copy  and  affidavit  within  seven  days  (s.  10 
(2)),  1254. 
registration  not  avoided  hy  clerical  errors  in  copy  filed,  1265. 
effect  of  destruction  of  hiu  of  sale  hefore  registration,  id. 
requisites  of  affidavit,  id. 

residence  and  description  at  time  of  making  hill  must  he 
accurately  stated,  id. 
what  description  sufficient,  id.,  1266,  1267. 
as  to  name  of  grantor,  1265,  1266. 

in  case  of  hill  of  sale  not  given  as  security  for  money,  1267. 
ohjections  to  affidavit  must  he  taken  at  tnal,  id. 
may  he  sworn  hefore  grantee's  partner,  id. 
commissioner  need  not  describe  nimself  as  such,  id. 
any  defeasance  must  he  on  same  paper  as  (s.  10  (3)),  1254. 

parol  a&rreement  for  defeasance  enforceahle  in  equity  avoids 
hill  of  sale,  1267. 
collateral  promissory  note,  id. 
hut  not  deposit  of  policy  of  insurance,  1268. 
hills  of  sale  take  priority  in  order  of  registration  (a.  10),  1254. 
except  Buh-sect.  1,  applies  to  ahsolute  hills  oi  sflde,  1268. 
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BILLS  OF  SALE  ACTS,  1878,  \%%l^eontinued. 
Bills  of  Sale  Act,  1878— cow/mi^-rf. 

memorandam  by  way  of  equitable  sab- mortgage  requires  no 

registration,  1268. 
registration  most  be  renewed  every  five  years  (s.  11),  id. 
of  assigned  bill  must  be  renewed  every  five  years,  id. 

but  asnignment  need  not  be  registered,  1259,  1268. 
affidavit  for  registration  must  follow  terms  of  sect.  11.. 
1268. 
registrar  to  keep  register  and  enter  particulars  of  bills  of  sale 

therein  (s.  12),  12.55. 
bill  of  sale  reg^tered  in  central  office,  id. 
register  is  a  public  book,  and  certified  copy  is  evidence,  1268. 
conflicting  decidons  as  to  the  effect  of  certificates  of  regis- 
tration, 43,  1268. 
when  office  closed  on  last  day  for  regfistration,  registratum  valid 

if  made  on  dav  when  next  open  (s.  22),  1255. 
judge  may  rectify  error  in  register  or  extend  time  for  registraticni 
(s,  14),  id. 
can  correct  such  errors  only  as  appear  on  register,  id. 
cannot  extend  time  so  as  to  defeat  execution  creditor,  id. 

Xtrar  may  enter  memorandum  of  satisfaction  (s.  15),  id. 
)  copy  of  bill  of  sale  and  affidavit  to  he  primd  facie  evidence 
(s.  16),  id. 
affidavit,  before  whom  to  be  sworn  (s.  17),  id. 
chattels  in  registered  bill  of  sale  not  in  reputed  ownership  of 
grantor  (s.  20),  1095,  1255. 
repealed  in  respect  of  bill  of  sale  given  as  security  for  money, 
1256. 
except  in  case  of  bill  of  sale  registered  under  Act  of  1878, 
id. 
not  extended  by  the  B.  of  S.  Act,  1890. .  1258. 
does  not  extend  to  Scotland  or  Lreland  (s.  24),  id. 
did  not  apply  to  debentures  of  a  company,  1273. 
Bills  of  Sale  Act  (1878)  Amendment  Act,  1882,  45  &  46  Vict.  c.  43, 
1256. 
to  be  construed  with  B.  of  S.  Act,  1878  (s.  3),  id. 
term  **  bill  of  sale  *'  to  apply  only  to  one  given  as  security  for 
money,  id. 
B.  of    S.  Act,   1878,  applies  to  all  other  bills  of  sale, 
1269. 
bill  of  sale  to  have  schedule  of  chattels  (s.  4),  1256. 

void,  except  as  against  gfrantor,  in  respect  of  chattek  not 

specifically  described  therein,  id. 
what  a  sufficient  description,  1269. 
void  only  so  far  as  description  imperfect,  id. 
objector  must  show  goods  cannot  be  identified,  id. 
void  as  to  chattels  described,  of  which  grantor  was  not  true 
owner,  s.  5..  1256.  # 

as  where  he  had  previously  assigned  g^oods  as  a  gift, 

1269. 
except  in  case  of  growing  crops  separately  assigned  (s.  6, 
(1)),  1256. 
means  separately  from  land  on  which  growing,  1269. 
or  fixtures,  and  plant,  and  trade  machinery  substituted, 
(8.6(2)),  1256. 
circumstances  under  which  personal  chattels  under  bill  of  sale 
may  be  seized  (s.  7),  id. 
failure  in  payment  of  one  of  several  snms,  id.,  1271. 
to  pay  fire  insurance  premiums,  1269. 
to  produce  receipt  for  rent,  1256,  1269. 
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BILLS  OF  SALE  ACTS,  1878,  lSS2'-c(mtinu€d. 

Bills  of  Sale  Act  (1878)  Amendment  Act,  1882— <wi^mma/. 

droumstanoes  nnder  which  personal  chattels  under  bill  of  sale 
may  be  seized — continued, 
condition  grantee  may  insure,  and  premiums  a  charge,  good, 
1269,  1270. 
so  as  to  rent  and  taxes,  &c.,  1270. 
but  not  if  sums  may  be  recoyered  by  seizure,  id, 
bill  of  sale  void  if  it  provide  for  seizure  on  g^unds  other 
than  those  in  s.  7 . .  1269,  1272. 
grantor  may,  on  seizure,  apply  to  judge  for  relief,  1266,  1257. 
section  applies  to  seizure  after  Koy.  1,  1882,  under  a 
bill  of  Bide  executed  before,  1270. 
bill  of  sale  yoid  unless  attested  and  registered  within  7  days 
(s.  8),  1267. 
and  coxisideration  truly  set  out,  id. 
must  be  substantially  in  schedule  form  (s.  9],  id.,  1270, 1271. 
though  security  cannot  be  so  expressed,  id. 
grantee's  name  must  clearly  appear,  1270. 
address  and  description  of  attesting  witness  must  be 

stated,  id. 
address  need  not  be  repeated  where  two  attestations,  id, 
void  under  sect.  9,  void  even  as  to  covenants,  id. 
good  as  to  chattels  real,  where  security  severable,  id. 
redemption  must  be  by  fixed  sum  with  rateaUe  in- 
terest, id. 
rate  of  interest  must  be  shown,  id. 
sufSdent  to  state  rate  per  pound  per  month,  id. 
construction  of  word  **  instalment,"  1271. 
principal  may  be  payable  in  one  sum,  id. 

or  by  unequal  instalments,  id. 
void  if  covenant  to  i>erform  covenants  of  recited  inden- 
ture, id. 
covenant  to  pay  prindpal  and  fixed  sum  for  interest 
and  bonus,  id. 
must  not  be  payable  on  demand,  id. 

or  a  certain  number  of  days  after,  id. 
must  not  contain  power  to  sell  on  teiture,  id. 

nor  provision  that  purchaser  not  bound  to  inquire 
as  to  default,  id. 
asdgnment  as  beneficial  owner  void,  id, 
power  of  sale  in  Conveyancing  Act,  1881,  does  not 

apply  to  schedule  form,  id. 
clauses  not  affecting  bill  of  sale,  id. 
dause  allowing  grantees  to  deduct  commisdon,  &c. 

avoids  it,  id. 
if   precise  legal  effect   same,  and  not  calculated  to 

deodve,  bill  good,  id. 
covenant  for  fiuther  assurance  may  be  added,  1272. 
clause  to  take  goods  at  valuation  avoids  bill  of  sale,  id. 
so  covenant  to  pay  interest  on  mortgages  of   land 

where  goods  were,  id. 
covenant  to  replace  household  furniture  gfood,  id, 

but  will  not  be  implied,  id. 
void  if  it  give  licence  to  seize  for  grounds  not  in  s.  7,  id. 
bill  of  sale  not  saved  by  proviso  at  end  of  form,  id. 
sufficient  if  bill  of  sale  executed  at  end  of  schedule,  id, 
must  be  present  asdgnment  of  goods  capable  of  specific 

description,  id. 
instruments  hypothecating  imported  goods,  not  within 
R.  9  (B.  of  S.  Act,  1890,  s.  1),  1258,  id. 
VOL.  II.  »  K 
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BILLS  OF  SALE  ACTS,  1878,  1882— eon^mtM^. 

Bills  of  Sale  Act  (1878)  Amendment  Act,  ISS^^eontmnsd, 

bill  of  sale  to  be  attested  by  credible  witness,  not  a  party  (&  10}r 
1267. 
▼old  if  for  less  than  30;.  (s.  12),  id. 

bat  part  of  advance  may  be  retained,  1272. 
chattels  seized  under,  not  to  be  removed  or  sold  for  5  dear 
days  (s.  13),  1267, 1268. 
provision  for  benefit  of  grantor  of  bill  of  sale  only,  1273. 
no  protection  against  distress  for  taxes  or  rates  (s.  14),  1258. 
repeal  of  B.  of  S.  Act,  1878,  ss.  8,  20  (s.  16),  id. 
Act  not  to  apply  to  debentures  issued  by  incorporated  company 
(s.  17),  id.,  1273. 
exception  applies  to  all  companies,  with  statatoiy  proviaion 
for  registration,  id. 
bat  only  where  debenture  is  a  charge  on  the  oompanies 
property,  id. 
Act  does  not  extend  to  Scotland  or  Ireland  (s.  18),  1268. 

BIRTH, 

memoranda  of  parent,  evidence  of  time  of,  46. 

though  written  long  afterwards,  id. 

oHteTy  of  place  of,  %d. 
declarations  of  party  as  to  his  own,  inadTniwHhle,  id. 
how  proved,  124,  216.    See  Stgitttr. 

BIBTHS,  DEATHS,  AlO)  KABBIAGES.    See  Begi9Ur. 

BISHOP, 

proper  place  of  custody  for  document  relating  to  see  of,  102,  103. 

old  returns  by,  evidence  for  successors,  196. 

return  to  inquiries  made  by,  on  augmentation  of  a  living,  id. 

effect  of  register  of,  212.    See  MtgitUr. 

certificate  of  ordination  by,  evidence  of  Holy  Orders,  213. 

conclusive  as  to  chapel  being  licensed  for  mazxiagea^ 
1032. 

BLANK, 

in  wiU,  oral  evidence  generally  inadmissible  to  explain,  32. 

in  written  agreement,  id. 

where  form  of  demise  filled  up  and  altered,  parts  struck  oat  may  be 

looked  at,  33. 
share  transfer,  in,  effect  of,  77. 
filling  up  of,  in  deed  need  not  be  proved  ]by  attesting  witness,  133. 

after  execution,  will  not  vitiate,  if  deed  recognised,  135. 

by  an  agent  not  authorized  imder  seal,  void,  id. 
acceptance,  367.    See  Aceeptanee. 
indorsement,  369,  360,  381. 

BOARD  OF  TRADE, 

certificate  of,  of  appointment  of  trustee  in  bankruptcy  oonoluBiva 

evidence,  1102. 
report  of  inspectors  appointed  by,  to  examine  affairs  of  company, 

now  proved,  1168. 

BOARDING-HOirSE  KEEPER, 
not  a  common  innkeeper,  628. 

BOND, 

presumption  of  payment  of,  37. 

effect  of  declarations  of  parly  interested  in  payment  of,  67. 

effect  of  recital  in,  76. 
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BOND— (xm^tftMAf. 

in  action  on  money,  plaintiff  need  not  show  bond  forfeited,  96. 

it  rests  on  defendant  to  show  payment,  id, 
-pioot  of  exeontion  of,  133,  134. 

thirty  years  old,  proves  itself,  140. 

by  executor  showmg  payment  of,  under  plme  adminittravit^  142. 
stamp  on,  243.    See  Stamp, 
interest  not  recoyerable  on  single  bond,  694. 
post-obit,  when  cause  of  action  arises  on,  688. 
eridenoe  in  action  on,  713. 

contents  of  statement  of  claim,  id. 

allegation  of  breaches  obligatory,  id, 
pleading  by  defendant  where  breaches  not  assigned  in 
claim,  id, 
when  breaches  suggested,  id, 
evidence  of  identi^  of  bond,  id, 
damages,  714. 

plaintifP  cannot  recoTer  more  than  penalty  and  costs,  id. 
agreement  to  accept  less  sum  than  aue,  on  giyen  day,  to  be 
construed  strictly,  id. 
so  payment  by  instalments,  id. 
defence,  id, 

alteration,  id. 
payment,  id. 

before  day  fixed,  evidence  of  payment  at  day  fixed,  id. 
after  day  fixed,  stat.  4  &  6  Anne,  c.  16,  id. 
tender  not  within  that  statute,  id, 
fraud,  633. 

Statutes   of   Limitations,   684  ei   »eq.       See   Zimitationty 
Statutes  of. 
replevin,  evidence  in  action  on,  715.    See  SepUvin  Bond, 

BOOK  DEBTS, 

of  banlcrupt,  trustee  may  sell,  1126. 
what  are  within  term,  id, 

BOOKS, 

public,  entries  in,  97  et  teq.,  121  etaeq.,  208  et  stq.    See  FMie  Bookt. 

bankers',  122,  123.    See  Bonkeri  Booht, 

land  tax,  efiPect  of,  212. 

heralds',  effect  of,  id.    See  Heraldtl'  Books, 

of  history,  effect  of,  214. 

not  evidence  of  creation  of  peerage,  id, 
copyright  in,  action  for  infringement  of,  798.    See  Copyright, 
university,  proof  of  degree  having  been  conferred,  866. 

BOROUGH  ENGLISH, 

custom  of,  how  &r  judicially  noticed,  84. 

BOUGHT  AND  SOLD  NOTES. 

custom  of  brokers  as  to,  614.    See  Broker, 

BOUNDARIES, 

proof  of,  by  reputation,  48. 

by  survey,  49,  60,  61. 

by  collateral  fact,  86. 

by  presentment  of  leet  jury,  208. 
proper  repository  of  ancient  papers  relating  to,  102. 
perambulations,  evidence  of,  932,  933. 
tenant  bound  to  keep  up,  between  demised  land  and  his  own,  336. 

BR  2 
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BREACH, 

of  promise  of  marriage,  476.    See  Marriage, 

of  covenant,  in  lease  not  to  assign,  &o.,  695.    See  Covemmi. 

not  to  oarry  on  specified  trade,  &o.,  697. 

for  g^ood  hnsbanorj,  699. 

to  insure,  700. 

to  repair,  id. 

to  paj  rates  and  taxes,  704. 

for  title,  706. 

to  yield  up  possessbn  at  end  of  term,  710. 
BRIBERY, 

eyidenoe  of  other  acts  of,  to  prove,  85. 
unstamped  instrument  evidence  in  action  for,  221. 
of  agent,  will  render  voidable  a  contract  made  by  him  for  principal, 
635. 

BRIDGE, 

presumption  of  ownership  of,  933. 

BRITISH  DOMINIONS, 

provision  for  ascertaiiung  law  of,  abroad,  119  ^^  Mq, 
applies  to  Scotland,  119. 

BROKER, 

may  by  usage  be  liable  on  a  contract  for  principal,  25,  26,  515. 
but  may  not  assume  character  of  principal,  26. 
except  under  custom  known  to  nrincipal,  id. 
cannot  sue  in  own  name  on  contract  for  aisdosiBd  principal,  92. 
contract  note  of,  of  purchase  of  shares,  stamp  on,  245. 

brokerage  not  recoverable  unless  note  be  stamped,  id. 
insurance,  cannot  recover  brokerage  or  premiums  in  respect  of  un- 
stamped policy,  262. 
has  a  general  hen  for  his  balance,  977. 

even  against  agents  who  disclose  their  principBlfl,  id. 
lien  revives  by  re-possession  of  policy,  981. 
evidence  of,  admissible  as  to  inception  ci  risk  in  actions  on  policies, 

410. 
sale  by,  514. 

where  agent  for  both  |>arties,  id, 
broker's  book,  when  signed,  id. 

when  undgned,  id. 
bought  and  sold  notes,  evidence  of  contract,  id, 
if  notes  differ,  no  valid  contract,  id, 

unless  reconcilable  by  evidence  of  usage,  id. 
sold  notes  in  name  of  agent,  oral  evidence  admissible  to  prove 

who  prindpaJs  are,  515. 
where  names  of  principals  not  disclosed,  broker  may  by  custom 

be  liable  as  principal,  25,  515. 
where  he  sells  goods  himself  cannot  bind  principal,  516. 
bought  note  alone  evidence  of  contract  m  action  by  purohaser 
against  vendor,  id. 
so  sold  note  against  purchaser,  id. 
alteration  of  sale  note  vitiates  contract,  id. 
distinction  between  contract  and  note  or  memorandum  in  writing, 
516. 
on  Stock  Exchange,  contracts  as  principal,  549. 

liable  to  principal  for  not  complying  with  30  &  31  IHot.  c.  29. . 

548. 
may  recover  money  paid  from  principal,  555,  567,  668. 
though  principal  did  not  intend  to  take  up  diares,  id, 

or  snares  bought,  could  not  be  transferred  to  principal, 
568. 


Index,  1333 

"BROKE^R—eontinued. 

Taluation  of,  evidence  on  aocotmt  stated,  600. 
nnlioensed,  sale  of  stock  bj,  illegal,  637. 

but  may  recover  monev  paid,  id. 
selling  goods  without  disclosing  principal,  purchaser  cannot  set  off 

debt  due  to  him  from  broker,  676. 
selling  goods  at  less  price  than  ordered,  not  gnul^  of  conversion,  968. 
credit  taken  by,  hj  custom  is  payment  to  assured,  436,  663* 

BROTHERS, 

descent  between,  formerly  immediate,  1029. 
now  altered,  id» 

BROUGHAM'S  (LORD)  ACT, 

Bocnmentaiy  Evidence  Act,  13  &  14  Vict.  o.  99.    Bee  Tablb  of 
Statutes. 

BUILDING  ACTS, 

London,  stat.  14  Geo.  3,  o.  78,  s.  83,  as  to  application  of  insurance 
'  money  is  of  general  application,  700. 
ownership  of  party- wall  erected  under,  933. 
Metropolitan,  1866,  stat.  18  &  19  Vict.  o.  122. 

person  employed  by  building  owner,  not  within  defence  given 
bys.  108..  1204. 

BUILDING  SOCIETY, 

mortgage  to,  not  now  exempt  from  stamp  duty,  260. 

endorsement  on,  operates  as  re-conveyanoe,  1060. 
member  of,  when  liable  for  work  and  labour,  660. 

BURIALS.    See  RegisUr. 

register  of,  how  proved,  101,  124. 
effect  of,  216. 

BUSHES, 

property  of,  in  tenant,  933. 

BUSINESS, 

what  is  within  covenant  in  lease,  698.    See  Covenant, 

Bankruptcy  Act,  1883 . .  1092.    See  Trade, 

BTE-LAW, 

of  railway  company,  proved  by  certified  copy,  102. 

company  cannot  generally  arrest  for  breach  of,  1166. 
of  College  of  Physidans,  prevents  fellows  of  from  suing  for  feesj 
494,  496. 


CAB  OWNER  (METROPOLITAN), 

liable  for  loss  occasioned  by  driver,  607. 

qiuere  f  whether  master  of  driver,  761. 

liable  to  driver  for  providing  unfit  horse,  id,,  762. 

CABINS, 

charterer  of  ship  has  no  right  to  fill,  463. 

CABLES, 

submarine  telegraph,  immranoe  on,  426. 

as  to  injuiy  to,  746. 

CALENDAR, 

judicially  noticed,  83. 
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CALLS.    See  Joint  Stock  Company. 

proof  of,  in  aotions  hj  oompanies  registered  under  Companies  Acta, 

1862,  1867..  1163. 
under  7  &  8  Vict.  c.  110..  1173. 
incorporated  by  special  Acta  within 
8&9yict.  0.  16..  1180. 

CAMPBELL'S  (LORD)  ACT,  9  &  10  Vict.  o.  93, 

gives  light  of  action  for  wrongful  act  causing  death,  766.    See  Dmih. 

CAKAL, 

companies  maj  become  common  carriers,  600. 
statute  regulating  trafSc  on,  17  &  18  Yict.  o.  31.. 611  et  9$q.    See 
Carrier, 

CANCELLATION, 

of  adhesiye  stamps  on  instruments,  226. 

of  acceptance  before  issuing  it,  367. 

of  bill  if  imperfect,  no  defence  against  iondJSde  holder,  388. 

revocation  of  will  hy,  1043  et  teq.    See  WiU. 

CAPTAIN.    See  Moiter. 

CAPTURE, 

proved  by  book  at  Lloyd's,  209. 

what  a  loss  by,  within  policy,  419.    See  Xoff. 

CARGO, 

proved  by  copy  of  searcher's  report  at  Custom  House,  210,  411. 
time  allowed  for  loading  or  unloading,   448.     See  Af'reigktmmU ; 

Demurrage, 
effect  of  stipulation  to  load  full,  452. 
measure  of  damages  on  not  loadinffy  463. 

in  trover  for,  wrongfully  sold  liy  master,  975. 
oontract  for  sale  of,  means  entire  cargo,  518. 

'^  to  arrive,"  meaning  of,  519. 
'*  from  the  deck,"  meaning  of,  id, 

CARICATURE, 

what  amounts  to  publication  of  libellous,  859. 

declarations  of  spectators  admissible  to  show  meaning  of,  862. 

CARRIAGES, 

action  for  negligent  driving  of,  734.    See  Negligence, 

CARRIER, 

delivery  of  goods  to,  when  delivery  to  purchaser,  531. 

not  acceptance  bv  purchaser  within  Stat,  of  Frauds,  506. 
who  has  been  compelled  to  pay  for  goods  misdelivered  and  kept,  may 

maintain  money  paid,  572. 
aotions  against  common,  600. 
whetiier  contract  or  tort,  295. 

effect  of  County  Courts  Act,  1888,  s.  116,  as  to  costs  in,  295, 296. 
distinction  of  carriers,  600. 
for  loss  of  or  injuiy  to  goods,  601. 
for  refusing  to  carry,  id, 
who  are  oonmion  carriers,  id, 
r  shipowners  and  masters,  liability  of,  id, 

carman,  wharfinger,  cab*driver,  hackney-ooachman,  ferry- 
man, not,  id. 
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aotionB  agaioiit  oommon — c(mtinu€d. 

oommon  law  liability,  and  implied  oontraot  of  oommon  carrier, 
602. 
to  receiTe  and  carry  all  goods  reasonably  offered  in  reason- 
able time  at  a  reasonable  price,  id. 
bnt  not  responsible  for  nnayoidable  delay,  id. 
bound  to  carry  by  reasonable  and  usual  route,  id, 

but  not  bound  to  use  extraordinary  means  to  accelerate  con- 
Yeyanoe,  id. 
insurer  against  all  but  act  of  Gk>d  or  the  King's  enemies,  id. 
carriers  to  places  without  realm  on  same  footing  as  others,  id, 
liabilihr,  in  case  of  liye  stodc,  603. 

e£rect  of  fraudulent  concealment  by  sender,  on,  602,  622. 
not  liable  for  ordinary  wear  and  tear,  603. 
may  limit  his  business  to  certain  gfoods,  id. 
eviaenoe  of  the  contract,  id. 
may  make  special  contract  for  rate  of  charge,  id. 
where  carrier  on  receipt  delivers  ticket  with  terms,  it  will  vary 
contract,  id. 
9$eu»,  of  ticket  with  conditions  on  back,  which  consignor  did 
not  know,  id. 
if  customer  dedine  terms  he  may  tender  reasonable  sum,  and  sue 

for  refusal  to  receive,  id. 
construction  of  conditions  against  liability,  id.j  604. 
railway  company's  charges  must  be  reasonable  and  equal,  604. 
packed  parods,  id.y  606. 
proof  of  breach  of  equality  clauses,  606. 

equality  clauses  now  extend  to  steamers  worked  by  railways,  id. 
company  receiving  goods,  carriers  to  destination,  id. 
so  in  the  case  of  passengers,  id.,  623. 
unless  they  restrict  their  liability  to  their  own  line  by 

special  contract,  605. 
although  consignor  indicate  an  unusual  route,  606. 
contracts  by  railway  companies  extending  to  other  lines,  605, 606. 

right  of  action  in  such  cases,  606. 
stamp  du^  on  carrier's  receipt,  243,  607. 
UabiHt^  of  cab-owner  in  respect  of  luggage  with  passenger,  607. 
exception  of  insurance  risks  does  not  relieye  liability  as  oommon 

carrier,  id. 
plaintiff's  proofs  in  action  for  refusing  to  carry,  id. 
contract  for  sea  risk  in  marine  policy,  262,  607. 

Carrieri  Act,  stat.  11  Geo.  4  &  1  WHl.  4,  c.  68.  .607. 

exemption  from  liability  to  loss  or  injury  for  certain  aztioles 
(s.  1),  id. 
umess  nature  and  value  declared  and  increased   charge 
paid,  608. 
notice  of  increased  rate  to  be  publicly  affixed  in  office  (s.  2),  id. 
and  receipt  to  be  signed  by  carrier  if  required  (s.  3),  id. 
or  carrier  shall  not  be  entitied  to  b^efit  ox  Act,  id. 
no  public  notice  to  affect  the  liability  of  caniers  for  loss  or 

injuiy  to  goods  not  within  Act  (s.  4),  id. 
receiying  house  within  Act,  what  is  (s.  5),  id. 
any  one  or  more  carriers  may  be  sued  without  joining  oo-pro- 

prietors,  id. 
special  contracts  may  be  made  (s.  6),  id. 
extra  charge  may  be  recovered   if   goods   lost   or   damaged 

(s.  7),  id. 
Act  not  to  protect  from  felonious  acts  of  servants,  nor  to  protect 
servants  from  personal  liability  (s.  8),  id. 


1336  Indtx, 

GAKRIEB— (wi/iftuAf. 

Carrigra  Act — contmued. 

oaiiier  not  to  be  liable  for  more  than  valae,  nor  dedaced  Talne, 

and  extra  chai^res  (s.  9),  609. 
trinkets,  fdlk  watohgoards,  silk  dress,  &c.,  within  Act,  id. 
itecus^  hand-painted  designs  of  carpets,  id. 

blank  acceptance  before  drawer's  name  inserted,  id, 
packing  case  is  mere  accessorj,  id. 

unless  containing  some  goods  not  within  Act,  id. 
so  is  the  frame  of  a  framed  picture,  id. 
declaration  must  be  made  at  the  time  of  deliverj,  id. 
carrier  not  protected  if  no  notice  affixed,  though  no  dedaratian, 

id.,  610. 
canier  protected  where  delay  in  deliyery,  by  temporary  loss,  610. 
but   liable   for  detention   beyond  reasonable   time   after 
finding,  id. 
not  liable  for  gross  negligence  of  servant,  id. 
who  are  servants  of  carrier  within  the  Act,  id. 
not  necessary  to  fix  any  one  servant  of  carrier  with  fdony,  611. 
specific  notice  repudiating  liability  not  notice  within  Act,  id. 

s.  6  applies  only  to  contracts  inconsistent  with  exenptioDa  in 
s.  1,  id. 

Hallway  and  Canal  Traffic  Act,  stat.  17  &  18  Vict.  c.  31,  id. 

provides  against  neglect  to  facilitate  traffic  and  undue  preferenoe 

{B.2),id, 

definition  of  traffic,  &c.  (s.  1),  id. 

remedy  now  by  application  to  Railway  Gommiasioners,  id. 

no  action  lies  for  oreach  of  provisions  of  sect.  2,  id. 

except  perhaps  after  adjudication  by  commission,  id. 

8.  2  obliges  company  to  provide  reasonable  facilities  for  carriage 
of  animals,  &c.,  612. 

every  company,  &c.,  liable  for  loss  or  injury  by  neglect  notwith- 
standing any  notice  to  the  contrary  (s.  7j,  id. 

may  make  such  conditions  as  to  receivmg,  &c.,  as  court  or 
judge  adjudge  reasonable,  id. 

limitation  of  liability  for  loss  or  injury  to  animals,  id. 

no  special  contract  as  to  receiving,  kc,  to  bind  party  sending, 
unless  signed,  id. 

nothing  in  Act  to  affect  rights  of  the  company  with  respect  to 
articles  mentioned  in  Carriers  Act,  id. 

general  notice  void,  but  special  contract  if  reasonable,  good,  uL 

only  regulates  obligations  of  carriers  on  lines  they  work  them- 
selves, id. 

if  condition  relied  on  reasonable,  immaterial  that  contract  in 
part  unreasonable,  613. 

decisions  as  to  reasonableness  of  special  contracts,  id.f  614. 
whether  reasonaUe  altenLative  is  offered,  614. 

conditions  as  to  passenger's  luggage  on  ticket  not  within  8.  7 .  • 
616. 

s.  7  applies  to  injury  in  receiving,  forwarding,  or  delivering,  id. 

company  cannot  repudiate  speciiEd  contract  because  not  signed  by 
consignor,  id. 

when  company  may  demand  percentage  under  s.  7,  id. 
reasonableness  of,  question  for  jury,  id. 

question  what  is  reasonable  to  charge  party  charged,  id. 

Regulation  of  Raxlwaye  Act,  1868  (31  &  32  Vict.  c.  119),  Part  II.,  id. 
interpretation  clause  (s.  2),  id. 

railway  companies  may  by  notice  exempt  themselvee  from  lia- 
biHty  for  sea  risk  (s.  14),  id.,  616. 
bound  to  exhibit  tables  of  fares  (s.  15),  616. 
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CARBIER^eontinuid, 

Eigulatum  of  Railwaya  Aet^  1868 — oontinued. 

eqiialily  to  persons  using  rail  and  water  servioe  (Ai  16),  616. 
railway  companies  to  specify  charge  (s.  17),  id, 
'   where  two  Imes  worked  by  one  company  distances  to  be  reckoned 
continuously  (s.  18),  id, 
regulations  wnere  railway  company  carries  in  vessel  not  belong- 
ing to  them  (stat.  34  &  35  Yiot.  c.  78,  s.  12),  617. 
who  should  be  plaintiff,  id, 

owner  of  property  lost  or  damaged,  id, 
when  special  contract,  consignor  may  be,  id» 

so  when  property  has  not  passed,  id, 
special  property  sufficient  to  support  action,  id, 
owner  of  goods  may  sue  for  tort,  though  contract  not  with  him, 
id,,  623. 
proof  of  deliveiT  to  defendant,  id, 
'to  driver  of  coach  saffident,  id, 
to  officer  on  board  Bhip,  id. 
to  master  on  shore  sufficient,  id, 
leaving  gpoods  in  inn-yard,  or  at  wharf,  insufficient,  id. 
so  to  railway  porter  out  of  ordinary  course,  id.^  618. 
proof  of  non-delivery  by  defendant,  618. 

carrier  by  land  bound  to  deliver  at  house,  id, 

by  sea  to  safe  place,  and  then  give  notice,  id, 
liable  for  reasonable  time  afterwards,  id. 
bound  in  general  to  deliver  where  consignee  directs,  id. 
not  bound  to  give  consignor  notice  en  consignee's  refusal  to 

accept,  id, 
duty  of  carrier  to  do  what  is  reasonable  after  refusal,  id. 
on  consignee  making  default,  carrier  may  recover  expenses,  id. 
where  there  has  be^  delivery,  carrier  only  liable  as  warehouse- 
roan,  619. 
after  refusal  by  consignee,  carrier  involuntary  bailee,  id. 
liability  continues  till  delivery,  id, 

evidence  of  usage  of  port,  admissible  to  prove  deliveij  there,  id. 
declarations  of  coachman  as  to  loss,  evidence  against  earner,  id, 

so  statements  of  station  master,  &c.,  id. 
damages,  id. 

when  market  value  of  goods  recoverable,  id. 

where,  when  and  how  estimated,  id, 
recoverable,  only  such  as  were  reasonably  within  contemplation 

of  parties,  id,,  620. 
in  action  for  not  delivering  samples,  621. 
when  damages  for  non-sale  recoverable,  620. 
,  in  plaintiff's  own  business  as  carrier  too  remote,  621. 

hotel  ex}>enses  when  recoverable,  id,,  624. 
liability  for  costs  of  another  action,  621. 
where  goods  sent  in  unfit  state,  id. 

plaintiff  making  false  declaration  cannot  recover  more  than 
declared  value,  621. 
defence,  id. 

defendant  must  plead  all  facts  on  which  he  relies,  id. 
e^ect  of  bare  denial  of  contract,  id. 
under  Oarriers  Act,  s.  1,  must  be  specially  pleaded,  id. 
loss  by  plaintiff's  own  default,  622. 
Inittle  goods  not  safely  packed,  id. 
fraudulent  concealment  of  value  by  consignor,  id. 
misdelivery  of  goods  by,  a  conversion,  619,  967. 

tUiier,  in  case  of  lo88  of  goods,  619. 
effect  of  sailing  away  with  goods,  without  giving  Inlls  of  lading,  966, 
967* 
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proof  of  his  having  falselj  asaertod  that  he  deUvered  goods  to  oon- 

signee  is  not  alone  endenoe  of  oonveraion,  967. 
may  set  up  title  of  real  owner,  who  has  claimed  the  goods,  971. 
not  liable  for  oonyersion  while  he  is  a  mere  oondnit-pipe,  972. 
has  daim  of  lien  for  balance  dne,  976. 

so  railwaj  companies  for  tolls,  978. 
when  goods  in  his  hands  are  in  transitu^  984.    See  Steppage  in 

Transita. 
of  passengers,  622. 

not  insurers,  and  only  responsible  for  want  of  due  oaze,  id* 

liability  when  issuing  through  ticket,  623. 

passenger  may  contract  to  be  carried  at  own  risk,  id. 

effect  A  conditions  on  tickets,  id. 

master  can  sue  for  not  carrying  senrant,  when  he  contracts,  id. 

seeuM,  where  servant  contiaots,  id. 
duty  of  company  to  convey  passenger  with  due  care,  id. 

though  contract  with  another,  id. 
no  other  persons  can  sue,  except  for  a  pure  tort,  id, 
oontract  and  liability  arising  from  taking  ticket,  id. 

effect  of  conditions,  id.,  624. 
passengfer  who  has  taken  ticket  cannot  be  removed  on  failure  to 

produce  it,  624. 
whether  obligation  to  receive  passenger  if  room,  id. 
damages  in  respect  of  delay,  td. 

when  passenger  obUged  to  hire  other  conveyance,  id. 
for  not  carrying  passenger,  id. 
what  recoverable  by  executor  of  passenger,  1209. 
liability  in  respect  of  passengers'  iugg&ge>  625. 

where  passenger  takes  luggage  under  his  own  diarga,  id. 
duty  of  company  on  arri'nil  at  terminus,  id. 
must  be  ordinary  personal  luffeage  of  passenger,  id. 
meaning  of  ordinaiy  personalluggage,  626. 
servant  taking  his  master's  luggage,  master  cannot  sue,  id. 
carrying  below  ordinary  rate,  may  make  conditions  not  to  caziy 


luggage,  id. 
liability  for 


UabiHt^  lor  lugga^  deposited  in  cloak  room,  id.   See  Cloak  Sooaiu 
when  hable  for  injuiy  to  passenger,  734  et  aeq.,  763  et  9$q.     See 

Negligence. 
in  passenger  ships,  liability  of,  742  et  eeg.    See  Negligaiee. 
letter  carriers,  actions  against,  622. 

postmaster-general  is  not  a  common  carrier,  id. 

is  not  liable  for  neglect  of  subordinates,  id. 
but  each  Uable  for  his  own  personal  negligence,  id. 
postmaster  detaining  letters  till  payment  of  excessive  ^fitnmnA^ 
liable  to  action  for  money  had  and  received,  id. 
or  to  action  on  the  case,  id. 

CARTER, 

undertaking  jobs  for  special  bargains  not  a  common  carrier,  601. 

CARTULARY, 

of  abbey,  evidence  of  endowment,  15. 
proper  custody  of,  103. 

CAT.    Bf»JDog. 

CATTLE, 

when  injury  is  done  to,  by  do^,  seienUr  need  not  now  be  shown,  760. 
injury  done  to  by  railway  tram,  liability  for,  764. 
on  highway  and  straying  into  adjoining  field,  may  be  distrained,  1077. 
owner  must  prevent  his,  from  steaying  on  land  of  another,  id. 
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CAVEAT  EMPTOR, 

when  maxim  applies,  468.    See  Warranty. 

CENTRAL  OFFICE  OF  SUPREME  COURT  OF  JUDICATURE, 
constituted  imder  42  &  43  Vict.  c.  31 . .  97. 
documents  sealed  with  seal  of,  receivable  in  evidence,  80. 
so  office  copies  of  certain  documents  deposited  in,  97. 
biUs  of  sale  to  be  registered  in,  1266. 

CEPTT  IN  ALIO  LOCO, 

effect  of  the  old  plea  of,  in  replevin,  1070.    See  Replevin, 

CERTIFICATE, 

of  apothecary,  proof  of,  lies  on  defendant  in  action  for  practising 

without,  96. 
receivable  in  evidence,  101. 
of  conviction  or  acquittal  for  indictable  offence,  id. 

to  impeach  credit  of  witness,  182. 
by  churchwardens,  execution  of,  135. 
of  settlement,  andent,  custody  of,  140. 
of  authority  to  administer  oaui  abroad,  115. 
of  vice-consul,  when  evidence  of  facts  therein  stated,  213. 
of  notary,  id. 
of  bishop,  evidence  of  Holy  Orders,  id. 

conclusive  as  to  chapel  bein^  licensed  for  marriages,  1082. 
of  registration  of  ship,  presumptive  evidence  of  all  matters  certified, 

216. 
of  solicitor,  neglect  to  take  out,  a  defence  to  action  on  bill,  481,  482, 
489. 
is  evidence  of  being  a  solicitor,  866. 
in  action  for  infrin^^ement  of  patent,  847.    See  Patent. 
of  summary  conviction  or  dismissal  in  assault  oases,  916, 917,  Add.  917. 
of  registrar  in  lieu  of  banns,  1032,  1033. 
of  appointment  of  trustee  in  bankruptcy,  1102. 
is  conclusive  evidence  of  appointment,  id. 
dates  from  day  of  certificate,  id. 
of  regfistration  of  joint-stock  company,  1167,  1168. 
of  promietorship  of  shares,  1160,  1176. 

enect  of,  as  an  estopplel  against  company,  1177. 
of  returns  of  banking  company,  1187. 

CERTIFIED  COPT, 

on  same  footing  as  examined  copy,  98. 

proof  by,  id. 

of  records  in  custody  of  Master  of  Rolls  equivalent  to  original,  id. 

by  persons  holding  public  position  when  nuide  evidence  by  statute,  id. 

general  enaotmento  respeotmg,  stat.  8  &  9  Vict.  c.  1 13.  \     g     Tabtji 

stat.  14  &  15 Vict.  c.  99.  > 
8tat.31&32yiot.c.37. ) 


OF  Statdtbs. 


CESTUI  QUE  TRUST, 

effect  of  admission  by,  in  action  by  trustee,  67,  68. 
entitied  to  production  of  communications  between  trustee  and  soli- 
citor, 166. 
Statutes  of  Limitations  formerly  no  bar  to  daim  of,  against  trustee, 
647. 
except  in  case  of  money  payable  out  of  land,  686. 
now  altered  in  some  oases  by  Trustee  Act,  1888,  s.  8,  id.,  648. 
possession  of  goods  by,  when  possession  of  trustee,  964. 
when  he  may  sue  to  recover  land,  996. 
if  in  actual  occupation,  is  tenant  at  will  to  trustee,  1002. 

and  there  is  no  right  of  entry  in  trustee  until  will  determined|  1 063. 
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CHANCEL, 

right  to  pew  in,  797. 

lay  rector  cannot  sue  yicar  for  trespass  to,  928. 
contra,  in  case  of  private  chancel,  id, 

CHANCERY, 

letter  filed  in,  Booondary  evidence  of,  inadmissible,  4,  6. 
answer  in,  sworn  ante  litem,  admissible  as  evidence  of  pedigree,  46. 
sworn  but  not  filed,  inadmissible,  id, 
admission  in,  may  be  read  against  defendant,  63. 
joint  by  hnsband  and  wife,  how  far  evidence  against 

either  of  them,  72. 
of  defendant,  if  read  by  plaintiff,  defendant  may  reqniie 
bill  to  be  read,  79,  112. 
proof  of  proceedings  in,  112. 

decree  in,  by  exemplification,  sworn  copy,  or  decretal  order,  Mf. 

when  previoos  proceedings  must  be  proved,  id. 
answer  in,  oy  production  of  bill  and  answer,  or  examined  copies, 
id, 
unless  bill  cannot  be  found,  id. 
identity  of  parties  must  appear,  id. 

examined  copy  of  alone,  sufficient  to  prove  admissions  in,  m^. 
letter  referr^  to  in,  evidence  without  reading,  113. 
effect  of  general  order,  Augfust,  1841 .  .uf. 
depositions  in,  id.    See  Depositiont. 
affidavit  filed  in,  114. 
to  be  proved  in  same  way  as  answer,  id. 
oral  examinations  in,  id. 
before  examiner,  id. 
answers  to  interrogatories  in,  15. 
effect  of  proceedings  in,  197. 

bill  inadmissible,  save  to  show  it  existed,  id. 

and  certain  facts  in  issue,  id. 
answer,  evidence  as  an  admission  against  defendant,  id, 
must  all  be  taken  together,  id, 
how  far  party  reading  makes  the  whole  evidence,  id, 
of  gfuardian  not  evidence  against  infant,  id. 
nor  of  trustee  against  cestui  que  trust ,  id. 
evidence  against  privies,  id. 

not  evidence  against  co-defendant,  unless  partners,  id. 
decree  or  decretal  order,  evidence  between  same  parties  or  their 

privies,  198. 
order  of  attachment,  evidence  of  suit,  id. 
jurisdiction  of  Court  of,  transferred  to  High  Court,  id. 
depositionB  in,  id.    See  Depositions. 
issue  (Urected  in,  praotioe  at  trial  of,  where  two  defendants  whoee 
interests  are  at  variance,  283,  284. 
counsel  of  third  party  having  liberty  to  attend  trial  cannot  call 
witnesses  or  address  jury,  284. 
but  may  cross-examine  and  suggest  points  of  law,  id. 

CHANGE, 

tender,  requiring,  is  not  good,  676. 

CHAPEL.    See  Dissenters^  Meeting  House. 
renter  of,  how  proved,  126. 
pnvato,  trespass  may  be  maintained  in  respect  of,  928. 

but  occasional  possession  of  key  of,  not  sufficient,  id. 
marriages  in,  1030  et  seq.    See  Marriage. 
proof  of,  bein^  licensed  for  marriages,  1032. 

presumption  of ,  id. 

certificate  of  bishop  conclusive,  id. 
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CHARACTER, 
eyidence  of, 

in  aotionB  unoonneoted  with,  generally  inadnuBsiblei  181,  182. 
admissible  sometimes  with  a  view  to  damages,  87. 
in  action  of  seduction,  id, 

defendant  may  show  previous  bad   character  of   person 
sedaoed,  id.,  912. 
in  action  of  slander,  87. 

inadmiBsible,  where  on  cross-examination  party  fails  to 
establish  imputation,  id, 
in  action  for  breach  of  promise  of  marriage,  id, 
of  deceased  witness  of  wiU,  to  whom  fraud  is  imputed,  147. 
of  plaintiff's  general  good  character  inadmissible  in  action  for 

Ubel,  87,  866. 
bad,  admissible  in  mitigation  of  damages, 
87. 
of  witness,  impeaching,  173,  182. 
cross-examination,  as  to,  182. 
particular,  account  stated  with  person  in,  admits,  599. 

representations  respecting,  must  be  in  writing  to  support  action 

for  fraud,  864. 
when  necessaiy  to  be  proved  in  action  for  defamation,  856. 

charut  commissioners, 

orders,  &c.,  of,  proved  by  certified  copy,  99. 

CHARTER, 

oral  evidence  of  ancient  usage  admissible  to  explain,  28. 
from  Crown,  may  be  presumed,  40. 
recital  in  modem  of  ancient,  evidence  of  ancient,  76. 
creation  of  corporation  by,  1187.    See  Joint  Sloek  Company. 

CHARTERER, 

actions  by  shipowner  against,  447.    See  Afffeightment. 

CHARTER-PARTY, 

cases  where  oral  evidence  admitted  to  explain,  23. 

where  rejected,  25. 
stamp  on,  244,  246.     See  Stamp. 

master  may  bind  owners  by  charter-parly  in  his  own  name,  444. 
where  terms  of,  are  incorporated  into  bill  of  lading,  458. 

CHASTISEMENT, 

reasonable,  evidence  imder  defence  of,  916. 

may  be  administered  by  master  of  ship  on  mariner,  id. 

by  master  on  apprentice,  916. 

CHATTEL, 

warranty  on  sale  of,  467  et  feq.    See  Warranty. 

CHEMIST.    See  Bruggitt. 

CHEQUE, 

.  notice  to  produce  cheque  drawn  by  defendant  and  paid  by  his  banker, 
sufficient,  10. 
presumption  of  payment  by  production  of,  indorsed  by  plaintiff,  37. 
stamp  on,  246. 
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CHEi^ME— continued. 

Bills  of  Exchange  Act,  1882.  .395. 
definition  (b.  73),  id, 
proTiaionsof  Aet  zelating  to  bills  of  exchange,  in  general  applj, 

id, 
effect  of  non-preeentment,  within  reasonable  time  (s.  74  (I)  ], 
id, 
reasonable  time,  how  detennined  (s.  74  (2) ),  id, 
holder  to  have  remedy  against  banker  where  drawer  discharged 

(8.74(8)),«i. 
banker's  authority  to  pay,  when  detennined  (s.  75],  id, 
banker  not  liable  if  he  pay  cheque  drawn  on  him  purporting  to 
be  duly  indorsed  (s.  60),  id, 
section  applies  to  bimker,  who  is  drawee,  only,  396. 
indorsement  **per  proe.**  or  "asag^t,"  is  sufficient,  id. 
money  received  on  forged  indorsement  reooTerable,  id. 

unless  cheque  crossed,  and  paid  without  negligence,  id. 
crediting  amount  to  aooount,  when  not  payment,  id. 
no  reetriotion  as  to  amount,  id. 
not  now  illegal  to  post-date  cheque,  id. 

but  partner  in  non-trading  fizm  cannot  bind  partners  by 
post-dated  cheque,  id. 
drawer  under  no  obligation  to  stop,  id. 
effect  of  taking  oyer-due  cheque,  384,  396. 
payee,  b^trer,  or  indorsee  v.  drawer,  396. 
banker  may  sue  on  cheques  paid  in  for  customer,  id. 

presentment  to  be  withm  reasonable  time  (s.  45  (2) ),  368,  396. 
between  holder  and  drawer,  delay  in  presentment  of,  ehoit  of 

six  years,  no  defence  unless  defendant  prejudiced,  396. 
when  drawer  released  from  liability,  395,  396. 
what  is  reasonable  time  for  presentation,  396,  397. 
mode  of  presenting  through  clearing-house,  id. 
presentation  by  post,  id. 
notice  of  dishonour  when  excused,  377,  397. 
position  of  person  taking  unindorsed  **  order  "  cheque,  897. 
indooraee  v.  indorser,  id. 

where  indorser  sued,  plaintiff  must  show  due  dili^^oe,  id, 
person  mgning  otherwise  than  as  drawer,  UaUe  as  indorser 
(s.  66),  id. 
cheque  does  not  operate  as  assignment  of  funds  in  hands  of  drawee 

(s.  53  (1) ),  344,  id. 
banker's  liability  in  respect  of,  id.,  398. 

duty  of  baxiker  in  honouring  cheques,  397. 
effect  of  bank  having  several  branches,  398. 
customer  bound  by  custom  of  bankers,  id. 
crossed,  id. 

"  generally  "  what  (s.  76  (I) ),  id. 
"  spedally  "  what  (s.  76  (2) ),  id. 

holder  may  cross  generally,  specially,  or  may  add  "  not  negoti- 
able" (8.  77),  frf. 
banker  or  his  agent  may  cross  cheque  specially  (s.  77  (6) ),  «/. 
crossing  a  material  part  of  the  cheque  (s.  78),  id. 

if  to  more  than  one  banker,  payment  to  be  refused  (s.  79  (1) ), 
id. 
**  generally  "  banker  must  pay  to  a  banker  (s.  79  (2) ),  id.,  399. 
*^  specially  "  banker  must  pay  to  the  banker,  id. 
effect  of  banker  paying  cheque  contrary  to  Act  (s  79  (2) ),  id, 
banker  not  liable  where  no  negligence  (s.  80),  399. 
effect  of  taking  cheque  **  not  negotiable"  (s.  81),  id. 
protection  to  banker  (s.  82),  id. 
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CiUfiWUJfi'    mmtMumd, 

crossed — continued. 

proyisions  to  apply  to  dividend  wanants  (s.  95),  399. 

extended  to  drafts  on  bankers,  not  cheques,  id. 
effect  of  Act,  id. 

crossing  does  not  restrain  negotiability,  id, 
cheque  marked  *'  not  negotiable  "  is  transferable,  id. 
banker,  bond  JkUf  without  negligence   colleoting,  is  pro- 
tected, 400. 
but  not  where  he  at  once  treats  cheque  as  cash,  id. 
or  crosses  cheque,  himself,  id. 
drawer  may  ratify  irreg^ar  payment  and  make  it  good,  id. 
tnnsferabiiity  not  restricted  by  direction  on  face  to  pay 
cheque  to  particular  account,  id.,  Add.  400. 
money  paid  b^  banker  on  forged  cheque  when  recoverable,  682. 
if  sum  altered,  banker  cannot  charge  beyond  origfinal  sum,  id. 

unless  j^haps  if  caused  by  negligence  of  customer,  id, 
effect  of  taking,  m  payment,  399,  667. 
tender  by,  when  good,  678. 

CHILD, 

when  competent  witness,  161. 

advancement  of  money  by  parent  to,  presumed  to  be  a  gift,  573. 

CHmoaRAPH, 

proof  of  fine,  but  not  of  proclamation,  109. 

CHOSES  IN  ACTION, 

assignment  of,  under  Judicature  Act,  1873.  .300. 

what  are,  1088. 

not  in  general  within  reputed  ownership  clause  of  Bankruptcy  Act, 

1883,  id.y  1090,  1098.    See  deputed  Oumerthip, 
not  within  Bills  of  Sale  Act,  1878 . .  1252. 

CHRISTIAN, 
oath  of,  157. 
oath  of,  statutory,  159.    See  Quiak^r. 

CHRISTMAS  DAY, 

bill  due  on,  to  be  presented  on  day  before,  351. 
excluded  from  time  for  doing  any  act  under  the  Bills  of  Exchange 
Act,  1882..  372. 

CHRONICLES, 

when  evidence,  214. 

CHURCH.    See  Ch<meel;  Pew. 

liability  of  police  authority  for  destruction  of,   1240.     See  Riot 
(Damaget)  Act,  1886. 

CHURCHWARDEN, 

taking  distress  for  poor  rates  is  within  stat.  24  Geo.  2,  o.  44,  s.  6. . 
1192. 

CIVIL  PROCESS, 

action  for  abuse  of,  888.    See  Malicious  Arrest. 

CLEARma  HOUSE, 

course  of  business  in  banker's,  397. 

CLERGYMAN.    See  JParson. 

confession  to,  not  privileged,  171. 
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CLERK, 

deoeaaed,  entries  bj,  adnuBsible,  57,  60. 

notice  endoned  by,  evidence  of  eervioe,  60. 

of  corporation,  entries  by,  not  evidence  against  member,  70. 

of  counsel  or  solicitor,  privilege  of,  as  witness,  168. 

g^eral  hiring  of,  for  a  year,  495. 

though  wages  payaole  monthly,  id, 
what  notice  entitled  to,  496. 
may  be  dismissed  forthwith,  when,  497. 
tender  to,  when  sufficient,  676. 
of  solicitor,  not  to  be  described  as  a  gentleman,  1266. 

CLIENT, 

liability  of  solicitor  to,  where  action  settled  against  his  wishes,  277, 

278. 
how  far  liable  for  acts  of  solicitor,  935. 

CLOAK  ROOM, 

liability  of  railway  company  for  luggage  deposited  at,  at  terminns, 
626. 
effect  of  conditions  on  ticket,  id, 

CLOSE, 

owner  of  herbage,  vesture  or  pasture  of,  may  maintain  trespass  to, 
929. 

CLUB, 

rules  of,  members  presumed  to  be  acquainted  with,  36. 
members  of,  not  liable  for  goods  ordered  by  committee,  531. 
committee  of,  not  liable  on  contract  of  steward,  without  proof  of 

authority,  id, 
loss  of  chance  of  election  by  ballot  at  Reform,  not  special  damage  in 

slander,  866. 

COACHMAN, 

declarations  of,  evidence  against  carrier,  619. 

should  have  competent  skill,  &c.,  740.    See  Negligence. 

COAL  MINES, 

liability  of  owner  of,  to  contiguous  mine  owner,  750.  See  Negligma, 

COALS, 

Srice  of,  cannot  be  recovered  unless  ticket  delivered,  638. 
amages  in  trover  for,  taken  from  mine,  974. 

CO-CONTRACTOR, 

declarations  of,  admissible,  68. 

acknowledgment  by,  does  not  bar  Statute  of  Limitations,  651,  654. 
See  lAmitatioMy  Statutes  of, 
.  when  discharged  by  release  to  other  contractor,  669.    See  Seleam. 

CO-DEPENDANT, 

addmg,  90  «t  teq.    See  Pariiei. 

answer  in  Chancery  of  defendant,  not  evidence  against,  197. 
aliter,  if  partners,  198. 

CODICIL.    See  WiU, 

effect  of,  on  previous  unexecuted  will,  144,  145. 

executed  will,  1043  et  teq, 
not  now  revoked  by  revocation  of  will,  1046. 
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CO-EXECUTOR, 

nonjoinder  of,  as  plaintiff,  cannot  now  be  objected  to  at  trial,  1211. 

COFFEE-HOUSE, 

keeper  of,  not  common  innkeeper,  628. 

COGNOVIT, 

does  not  require  a  stamp,  245. 

taking  from  acceptor,  when  not  a  giving  of  time,  394. 
offer  of,  after  action  brought,  not  evidence  of  account  stated,  599, 
600. 

COLLATERAL  FACTS, 

proof  of,  admissible  to  aid  the  construction  of  a  will,  30  et  seq.    See 

Oral  Evidence. 
in  general  inadmissible,  84. 

unless  material  to  the  point  in  issue,  id, 
admissible  in  question  of  modus^  id, 
in  question  of  trade,  id, 
on  question  of  skill  and  judgment,  85. 
to  snow  knowledge  of  partj  in  regard  to  nature  of  par- 
ticular transaction,  id. 
on  question  of  intent,  id. 
to  prove  boundaries,  u^.,  86. 
judgment,  not  evidence  of,  192. 

unstamped  instrument  when  evidence  for  collateral  purposes,  221. 
See  Stamp, 

COLLATERAL  SECURITY, 

when  giving  another  bill  amonnts  to,  or  to  satisfaction,  392. 
when  loss  of,  through  laches  dischargees  surety,  466. 

COLLECTOR  OF  RATES, 

deceased,  entries  by,  admissible,  57. 
book  of,  proper  custody  for,  103. 

COLLIERY.    See  Coal  Mines, 

COLLISION, 

between  trains,  when  evidence  of  negligence,  737.    See  Negligence. 
of  ships,  injuries  caused  to  another  ship  by,  not  loss  by  penis  of  sea, 
418.     See  Lou, 
provisions  of  Merchant  Shipping  Acts,  1856,  1862, 1873,  regard- 
ing, 742  et  eeq.     See  Negligence, 
cases  decided  as  to,  744.     See  Negligence, 
rule  as  to  costs  in  the  case  of,  now  the  same  as  in  other  cases,  748. 

COLLISION  CLAUSE, 

in  policies  of  marine  insurance,  418.     See  Lots, 

COLONIES, 

laws  of,  not  judicially  noticed,  83,  119. 

except  hy  Judicial  Committee  of  the  Privy  Conncil,  119. 
caae  may  be  sent  for  opinion  of  colonial  court,  121. 
proof  of  judicial  proceedings  in,  id, 
registers  of  births,  marriages,  and  deaths  in,  127. 
marriages  in,  when  valid,  1035. 

COMMENCEMENT  OF  ACTION, 
how  proved,  645,  717. 
VOL.  II.  .  8  8 
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COMMENCEMENT  OP  TENANCY, 
howproyed,  1009. 

COMMISSION.    ^e&  Bribery, 

icft  taking  inquisition,  110,  111. 

depositions  and  examinations  taken  under,  184,  185.  See  Depmitictu, 
zerooation  of  anthozity  of  agent,  will  not  neoenarily  entitle  to,  563. 
new  contract  to  pay  for  work  done,  arising  on  rescission,  id, 
where  authority  revoked  by  death,  1226. 
oi  estate  agent  when  employer  is  nnable  to  complete  sale,  563. 
of  broker  introducing  parties,  564. 
agent  not  entitled  to,  where  purchasing  himself,  567. 
<n  officer  in  the  army  not  proved  by  production  of  the  Gazette,  188. 

COMM^SSIONEBS, 

trying  causes  constitute  courts  of  the  High  Court  of  Justice,  97. 
eodeaastical,  leases  and  instruments  deposited  with,  proved  by  cer- 
tified copy,  99. 
pubHo,  when  liable  in  action  for  misfeasance  or  nonfeasance,  730. 
of  patents,  seal  of,  to  be  judicially  noticed,  836. 
of  sewers,  cannot  maintain  trespass,  928. 
statutes  protecting  certain,  in  the  execution  of  their  duties,  1201 «/  ttq. 

COMMISSIONERS  FOR  OATHS  ACT,  1889  (52  ft  53  Vict.  c.  10), 
81,  115. 

COMMITMENT, 

recital  of  information  on  oath,  in  warrant  of,  evidence  for  justice,  204. 
for  unreasonable  time,  trespass  lies  for,  918. 
warrant  for,  must  not  be  drawn  up  ex  poetfaetOj  1197. 
except  in  case  of  court  of  record,  918. 

COMMITTEE  MAN, 

liabiHty  of,  531,  539,  540. 

COMMON, 

hearsay  admissible  to  prove  right  of,  48. 

customary,  verdicts  on  question  of,  when  admissible,  191. 

right  of,  proved  by  ancient  writings  among^  muniments  of  manor, 

207,  208. 
evidence  in  action  for  disturbance  of,  778. 
proof  of  right,  id. 

Stat.  2  &  3  Will.  4,  c.  71,  id. 
how  proved,  id. 

appurtenant  of  pasture,  for  number,  or  levant  and 
oouohant,  id.,  779. 
meaning  of  "  levant  and  oouchant,"  779. 
by  cause  of  vicinage,  id. 

by  presumption  in  favour  of  prq/tt  d  prender  which  has 
been  enjoyed  sixty  years,  id. 
enjoyment  need  not  be  1^  user  without  intermission,  id. 
need  not  be  proved  to  extent  laid,  id. 

but  right  proved  must  include  right  alleged,  id. 
proof  of  common  for  "  all  cattle,  levant  and  oouohant,"  id. 
period  of  disability,  or  pending  suit,  not  to  be  redconed 

(sect.  7),  id.,  786. 
liberty  to  hunt,  hawk,  fish,  and  fowl,  may  be  exercised  by 

servants,  779,  780. 
as  to  effect  of  acquiescence  in  interruption,  780. 
proof  of  disturbance  by  defendant,  id, 
by  another  commoner,  id. 
hy  the  lord,  id. 
by  stranger,  with  lord's  licence,  id* 
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erideiLoe  in  action  for  distorbanoe  of — continued. 
damage,  780. 
defence,  id, 

extinction  by  nnlty  of  possession,  id, 

by  approvement,  leaving  sufficient,  id, 
inolosnre  for  twenty  years,  id. 
saffideney  not  measured  by  present  nser,  id, 
what  grave]  lord  of  manor  may  take,  id. 
evidence  under  defence  of  right  of,  in  trespass  to  land,  940,  941. 
pleading  the  claim,  id, 
reply  of  approvement  or  inolosure,  id. 
rights  in  gross  not  within  Prescription  Act,  id. 
title  by  grant,  id. 
notice  to  be  gpiven  before  removal  of  encroaolrment,  id. 

COMMON  CARRIER.    See  Carrier. 

COMMONER, 

action  by,  for  disturbance  of  common,  778  et  teq.    See  Commcn, 

COMMONS,  HOUSE  OF.    See  Farliament. 

COMMUNICATION, 

privileged,  869  et  teq.    See  Defamation. 

COMPANIES  ACTS,  1862,  1867.    See  Joint  Stock  Company. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845.    See  Joint 
Stock  Company, 

COMPANY, 

actions  by  and  against,  1151  et  $eq.     See  Corporation;   Joint  Stock 
Company. 

COMPARISON, 

of  handwriting,  when  admissible,  138  et  $eq.     See  Handwriting, 

COMPENSATION.    See  Inquisition, 

under  Lands  Clauses  Act,  amount  of,  only,  fixed  by  jury,  196. 

COMPETENCY  OP  WITNESS.    See  JTitnets. 

COMPOSITION, 

where  a  satisfaction  of  bill,  392. 

by  debtor  with  his  creditors,  1145  et  teq.    See  Bankruptcy  Aet^  1890. 

COMPOUND  INTEREST, 

when  recoverable,  595.    See  Interest  of  Money, 

COMPROMISE, 

admissions  made  during  treaty  for,  when  admissible,  62. 
power  of  counsel  or  solicitor  to,  277. 

client  cannot  withdraw  consent  g^ven  by  counsel,  by  authority  of 
client,  to  order,  278. 

CONCEALMENT, 

when  a  defence  in  action  on  policy  of  insurance,  432.    See  Insurance. 

CONDEMNATION, 

of  goods  in  Exchequer  Division,  193. 

foreign  sentence  of,  conclusive,  id. 
not  evidence  of  capture,  id. 

B82 
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CONDITION, 

conditional  acceptance  of  offer,  306,  307.    See  Fraud*^  Statute  of. 

of  bill  of  exchange,  353.    See  Aeaptanee  of 
BiU  of  Exchange, 
in  ohaxter-paity,  compliance  with,  447  et  teq.    See  Affreightmemt, 
what  is  reasonable,  within  Bailwaj  and  Canal  Traffic  Act,  613.    See 

Carrier. 
conditional  acknowledgment  to  take  case  out  of  the  Statutes  of 

Limitations,  659.    See  Limitations^  Statutes  of. 
conditional  tender  bad,  679.    See  Tender. 

action  for  recovery  of  land  on  breach  of,  in  lease,  1018  et  seq.  See 
Iteeovery  of  Land. 

CONDITIONS  PRECEDENT, 

performance  of  implied,  nnless  specifically  denied,  301. 
proof  of,  in  action  by  vendor  ag^ainst  vendee  of  real  property,  311. 
See  Vendor. 
in  actions  for  work  and  materials,  559.    See   Work  and 
Materials. 

CONDITIONS  OF  SALE, 

shown  to  purchaser  at  sale,  evidence  against  him  of  then  repated 
parcels,  33. 
but  will  not  narrow  language  of  conveyance,  id, 
misleading,  sale  of  land  when  vitiated  by,  317  et  seq, 

CONFESSION, 

to  divine,  not  privileged,  171. 

CONFIDENTIAL  COMMUNICATIONS, 

between  counsel,  solicitor,  and  client,  155,  156,  168  et  seq.    See  9sA^ 

pand;   Witness. 
between  public  officers,  &c.,  not  to  be  disclosed,  172.    See  Witstess. 
when  they  furnish  a  defence  in  action  for  defamation,  870.    Sea 
Defamation. 

CONFUSION. 

of  goods,  how  property  estimated  on,  425,  430. 

CONSENT, 

and  permission  of  true  owner,  what  is,  within  repated  ownership 
clause  of  Bankruptcy  Act,  1883 . .  1094  et  seq.  See  Beputed  Oumer- 
ship. 

CONSIDERA.TION, 

oral  evidence,  when  admissible  to  prove,  19,  20. 
of  bill  of  exchange  presumed,  34. 
illegal,  may  be  proved  by  unstamped  agreement,  221. 
of  bill,  alteration  in,  requires  re-stamping,  241,  242. 
failure,  or  want  of,  382. 

bondjide  holder  not  affected  by  want  of  antecedent,  id. 

must  be  pleaded  specially,  id. 

what  is  a  sufficient  consideration,  387. 

forbearance  to  sue,  though  no  binding  contract,  id. 
declarations  of  former  holder,  when  admissible  to  prove  want  of, 
id. 
where  acceptance  for  good  consideration,  no  defence  that  plaintiff 

took  for  illegal  consideration,  388,  389. 
want  of  consi&ration  for  bill,  onus  prohandi,  389. 

where  defence  is  only  want  of  consideration,  on%ts  on  defendant^ 

id. 
on  proof  of  illegality,  fraud,  &c.,  onus  cast  on  plaintiff,  ttf. 
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CONSIDERATION— «)»/mwrf. 

iJlegality  of,  bonaJUUs  of  holder,  389. 

bill  given  for  money  lost  at  gaining,  390. 
not  where  giren  to  repay  wager,  paid  for  aoceptor  hj  payee,  id. 
past  debt  sufficient,  to  pass  property  on  indorsement  of  bill  of  lading, 

446. 
of  resoinded  contract  recoverable,  469. 
on  total  failore  of,  money  paid  reooyerable,  679  et  t§q.    See  Mcn^ 

had  and  received. 
given  for  forged  instrument,  when  recoverable,  682. 
of  illegal  contract,  when  recoverable,  690. 
if  illegal,  even  in  ^art,  contract  cannot  be  enforced,  635. 
want  of  valuable,  in  assignment,  is  evidence  of  fraud,  1260. 

CONSIGNEE.     See  Carrier. 

what  is  a  sufficient  delivery  to,  b]r  carrier,  617. 

usually  the  proper  plaintiff  in  actions  against  carriers,  id, 

unless  there  is  a  special  contract  between  consignor  and  carrier, 
id. 
duty  of  carrier  to  deliver  goods  to,  618. 

where  consignee  r^ses  to  accept,  uf.,  967. 
may  maintain  trover  before  actual  possession,  961. 

CONSIGNOR.     See  CarHer. 

impliedly  contracts  to  notify  to  carrier,  if  goods  dangerous,  466. 
when  delivery  to  carrier  by,  is  a  delivery  to  consignee,  631. 
must  sue  for  loss  of  goods  by  carrier,  when  property  has  not  passed, 
617. 
or  where  there  is  a  special  contract  with  him,  id,^  618. 
may  stop  g^oods  in  transitu,  notwithstanding  general  lien  of  carrier, 
976. 

CONSTABLE, 

presumption  of  appointment  of,  44. 
election  of,  proved  by  wardmote  book,  211. 
no  longer  assists  at  a  distress,  896. 

unless  ^oods  fraudnlentiy  removed,  1072. 
actions  agamst,  1189. 

stat.  21  Jac.  1,  c.  12,  id. 

extends  only  to  actions  of  tort,  1191. 
stat.  42  Geo.  3,  c.  86.  .1189. 

stat.  1  &  2  Will.  4,  c.  41,  s.  19,  as  to  special  constables,  id. 
action  to  be  commenced  within  six  calendar  months,  id. 
calendar  month's  notice  in  writing,  id. 
defendant  may  plead  general  issue,  id.  , 

costs,  id. 

when  section  applies,  id. 
stat.  46  &  46  Vict.  o.  60,  as  to  borough  constables,  id.^  1190. 
stat.  6  &  6  Vict.  c.  109,  parish  constables  have  same  privilege 

as  others,  1190. 
stat.  2  &  3  Vict.  c.  93,  and  3  &  4  Vict.  o.  88,  so  county  police,  id. 
stat.  19  &  20  Vict.  c.  69,  gives  power  to  county  police  to  act 

within  boroughs,  id. 
stat.  10  Geo.  4,  c.  44,  metropolitan  police  have  same  privileges 

as  constables,  id. 
stat.  2  &  3  Vict.  o.  71,  as  to  metropolitan  police,  id. 
entitied  to  20  days'  notice  in  writing,  id. 
action  to  be  commenced  within  three  calendar  months  after 

act,  or  after  continuing  damage,  id. 
«  not  guilty  by  statute,"  how  to  be  pleaded,  id. 
effect  of,  id. 
amendment  of,  id. 
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CONSTABLE^eontinutd, 

actions  against — eontinued. 

oases  within  statutes,  1191. 

private  person  acting  in  aid  of  constable,  id. 
notice  of  action,  id.    See  Notice  o/AeHon. 
Stat.  24  Geo.  2,  c.  44,  id. 

demand  of  copy  of  wairrant,  when  necessaiy,  under  s.  6,  id, 
.   applies  only  to  actions  of  tort,  1192. 
what  persons  are  within,  id. 
churchwardens  and  oyerseers  taking  distress  for  poor  rates, 

id. 
gaoler  receiving  prisoner  under  warrant  of  magistrate,  id. 
section  only  applies  where  justice  remains  liable,  id. 
constable  must  act  strictly  in  obedience  to  warrant,  id. 
warrant  must  be  executed  by  constable  to  whom  directed,  id. 

if  in  blank,  by  constable  to  whom  delivered,  id. 
chief  officer  of  police  may  issue  search  warrant  under  In- 
vention of  Grimes  Act,  1871,  id. 
officers  protected  although  warrant  illegal,  id. 
or  in  case  where  justice  has  no  jurisdiction,  id. 

sheriff  sued  for  excessive  levy  not  within  Act,  1193. 
evidence  of  demand,  id. 

when  proof  of  demand  lies  on  defendant,  id. 

demand  need  not  specify  time  within  which  it  should 

be  complied  vrith,  id. 
where  constable  refuses  to  comply  with,  id. 
limitation  of  action  imder  s.  8,  id. 

action  to  be  begun  within  six  months,  id. 
evidence  of  arrest,  920,  921.    See  False  Impritonment. 
defence,  1194. 

that  defendant  was  acting  as  constable,  primd  facie  proof  of 

regpular  appointment,  43,  44,  1194. 
having  reasonable  suspicion  of  felony,  may  arrest,  1194. 
when  he  may  arrest  in  case  of  misdemeanour,  id. 
when  authorized  to  arrest  persons  under  Police  Acts  without 

warrant,  id. 
justified  in  detaining  person  at  police  station  though  onginal 

arrest  illegal,  id. 
bound  to  take  person  arrested  as  soon  as  possible  before  a 

justice,  id. 
when  justified  in  handcuffing  prisoner,  id. 
where  private  individual  acts  in  aid  of  constable,  id. 

CONSTRUCTIVE  OCCUPATION, 

when  sufficient  in  use  and  occupation,  326.     See  Use  and  OeeMpoHott., 

CONSTRUCTIVE  TOTAL  LOSS, 
on  marine  policy,  423.     See  Loss. 
doctrine  of,  does  not  apply  to  a  bottomry  bond,  425. 

CONSUL, 

oaths,  affidavits,  and  notarial  acts  before,  213. 
neither  seal  nor  signature  require  proof,  id. 

CONTAGIOUS  DISEASES  (ANIMATES)  ACTS, 
protection  to  persons  acting  under,  1202. 

CONTRACT.    See  Special  Contract. 

written,  in  general,  writing  must  be  produced,  1. 

not  proved  by  copy  of  charterparty  made  by  foreign  notary,  213. 
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CONTRACT— <?««<»«««/. 

when  required  to  be  stamped|  229.    See  Stamps, 
unstamped^  when  eyidence  for  collateral  purposes,  222. 
proof  of,  in  action  on  sale  of  real  property  303  et  teq.     See  Vmdee  ; 

Vendor. 
breach  of  promise  of  marriage,  476. 
rescinding  of,  on  purchase  of  horse  with  warranlnr,  469. 
executory,  for  sale  of  goods,  within  Statute  ox  Frauds,  505.    See 

FraudSy  Statute  of. 
in  action  for  breach  of,  by  non- delivery  of  specific  goods,  oourt  may 

order  delivery  of  the  goods,  627. 
proof  of,  in  action  for  goods  sold  and  delivered,  528.    See  Qoodt, 
implied  on  waiver  of  tort,  id. 
where  goods  are  to  be  given  in  part  of  price,  and  not  given, 

contract  implied  to  pay  in  money,  529. 
entire,  to  deliver  several  parcels  of  goods,  effect  of,  630. 
by  corporations,  558,  565,  1152  «^  seq.     See  Corporation. 
illegal,  when  money  paid  on,  may  be  recovered,  590.    See  Money  had 
and  received. 
distinction  between  executed  and  executory,  id. 
gaming  or  wagering  void,  id.^  635. 
cannot  be  enforced,  635.     See  Illegality. 
of  infant,  642.    See  Infancy;  Infant. 
discharge  of  oo-contractor  by  release,  669. 

by  judgment  ag^ainst  oo-oontraotor,  538, 
Add.  1238. 
rescission  of,  670.     See  Heseiasion  of  Contract. 

by  joint  stock  companies,  1169  etseq.,  1173,  1174.      See  Joint  Stock 
Company. 

CONTRACTOR, 

employer  not  generally  liable  for  nuisance  committed  by,  or  negli- 
gence of,  727.    See  Nuisance. 
of  works  on  railway,  conversion  by,  no  evidence  against  company,  972. 

CONTRADICTION, 

of  party's  own  witness,  173,  174.    See  Witness. 
of  opponent's  witness,  180,  181.    See  Witness. 

CONTRADICTORY  STATEMENT, 

at  another  time,  how  proved,  of  party's  own  witness,  173,  174.    See 

Witness. 
of  opponent's  witness,  180,  181.      See 
Witness. 

CONTRIBUTION.    See  Money  Paid. 

may  be  ordered  among  co-defendants,  284. 

among  sureties,  how  assessed  at  law  and  in  equity,  669. 

oo-partners,  570. 

co-trustees,  m/.,  671. 
from  executor  of  deceased  oo-oontractor,  670. 
among  committee-men,  id. 

partners,  id. 
generally  none  where  act  illegal,  id. 

CONTRIBUTORY  NEGLIGENCE, 
rule  as  to,  745.     See  Negligence. 

CONVERSION  OF  GOODS, 

judgment  in  action  for,  bar  between  same  parties  to  action  for  money 

had  and  received  for  same  goods,  192. 
judgment  in  trespass  bar  to  action  for,  id. 
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CX)NyEBS10N  OF  GOODS— continued. 
OTidenoe  in  actum  for,  946. 

there  most  be  an  act  of  oonTereion,  id. 

what  amounts  to  tnch  act,  id. 
of  general  property,  id. 

owner  of  goods  in  hands  of  bailee  maj  maintain,  m^. 
where  bailee  wrongfully  transfers  goods,  947. 
trover  lies  for  money,  id. 

for  lost  bank  note  which  defendant  has  oon- 
Terted,  id. 
cannot  be   maintained   for  anything  saToaiing  of 
realty,  as  for  fiztores,  id. 
▼eating  of  the  property — sale  of  goods,  id. 

property  vests  on  sale,  but  buyer  has  no  right  to  pooncnnirm 

till  payment,  id, 
if  goods  sold  on  credit,  vendee  entitled  to  immi*^^iMff  posses- 
sion, id. 
goods  sold  in  bulk,  at  per  ton,  prop^ty  does  not  pass  tiH 

weighed,  id. 
intention  of  the  parties  to  be  looked  to  in  every  case,  id. 
on  sale  of  unascertained  goods  until  both  parties  have 
assented  to  appropriation  of  some,  no  property  passes, 
948. 
barley  held  to  pass  when  placed  in  plaintiffs  sacks,  id. 
BO  oil  when  bottled  in  purchaser's  bottles,  and  pay- 
ment on  account,  id. 
on  sale  of  cargo,  when  property  passes,  id. 
assent  of  vendee  to  particular  appropriation  may  be 
given  by  agent,  id. 
and  may  be  either  expressed  or  implied,  id. 
property  passes  on,  on  sale  by  auction,  949. 
though  not  paid  for,  id. 
re- vesting  of  property  sold  on  condition,  id. 

or  on  rescinding  of  the  contract,  id. 
effect  of  dishonour  of  cheque,  after  delivery  of  goods  on 

cash  sale,  id. 
on  the  manufacture  of  goods,  in  general  no  property 

till  goods  made,  id. 
ship  while  being  built,  id.,  950. 
felled  timber  selected  and  marked,  which  seller  was  to  cat, 

950. 
goods  sold  on  "hire  system,*'  id.,  1259. 
aeli?ery  of  goods,  where  equivalent  only  is  to  be  retomed, 
is  a  sale,  and  property  passes,  950. 
gift  and  grant,  id. 

property  does  not  pass  by,  unless  by  deed,  or  delivery,  id. 

altnough  at  time  in  possession  of  donee,  id. 
property  in  instrument  may  pass,  where  legal  interest  in  the 

subject-matter  not  transferred,  951. 
assent  of  donee  not  necessary,  id. 

but  he  may  make  refusal  in  pais,  and  property  divests,  i^. 
so  where  grantee  will  only  accept  goods  as  loan,  id. 
mortgage  of  goods  can  be  made  without  deed,  id. 
pledge  need  not  be  deposited  contemporaneously  withadTanoe 

of  money,  id. 
gift  by  infant  by  delivery,  good,  id. 
grant  of  goods  not  in  existence,  when  property  passes,  id. 

examples  of  such  grants,  id. 
licence  to  seize  passes  interest,  only  on  seizure,  id. 

where  given  to  secure  debt,  goods  acquired  after  bank- 
ruptcy cannot  be  seized,  id. 
cannot  be  assigned,  952. 
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(X)NVERSION  OF  QOOBS— continued, 
evidence  in  action  for — continued, 
giit  and  grant — continued, 

title  to  property  not  in  possession  of  grantor  liable  to  "be 

defeated  by  legal  title,  952. 
where  building  materials  brought  on  land  to  become  pro- 
perty of  landowner,  they  vest  when  brought,  id, 
what  passes  under  mortgage  of  ship,  id. 
sale  by  grantor  in  course  of  business,  when  protected,  id. 
priority  of  bill  of  sale  is  fixed  by  priority  of  registeatioDy 
id.,  1264. 
possession  obtained  by  fraud,  952. 

by  fraudulent  or  illegal  transfer  no  proper^  passes,  id. 
contract  voidable  only,  where  seller  intended  to  vest  .pro- 
perty and  possession  of  goods  in  the  buyer,  id. 
property  passes  on  resale  to  innocent  buyer,   before 
avoidance,  id. 
principle  as  to  priority  of  title  of  innocent  parties,  953. 
pledge,  id. 

wlien  factors  may  make  valid   contracts   under  Factors 
Acts,  id.     See  Factors  Act,  1890. 
stolen  goods,  957. 

property  divested  out  of  owner  by  sale  in  market  overt,  id. 

what  constitutes  market  overt,  id. 

purchaser  of,  not  in  market  overt,  selling  in,  with  notice, 

liable  to  owner,  id. 
doubtful  whether  trover  lies  against  thief  before  convic- 
tion, id, 
lies,  without  conviction,  ag^ainst  innocent  party  who  has 

bought  out  of  market  ovcnrt,  id. 
property  in  horses  does  not  pass  imless  statutes  complied 

with,  id. 
owner  may  bring  trover  against  pawnbroker,  id. 
Pawnbrokers  Act,  1872,  id.,  958. 
restitution  of  property  on  conviction  of  thief,  958. 
Older  for  restitution  may  be  awarded,  id. 

but  trover  maintamable  on  conviction,   without 
order,  id. 
statute  applies  where  goods  have  been  obtained  by  false 
pretences,  &c.,  id. 
trover  lies  against  bondjide  purchaser  from  person  with 
voidable  title,  id. 
trover  for  money,  &c.,  proceeds  of  stolen  goods,  id. 
on  conviction  property  does  not  re- vest  by  relation,  id. 
stolen  goods — negotiable  instruments,  id. 

property  in  bank  note  passes  by  delivery  to  bondjide  holder, 
id.,  959. 
so  with  negotiable  instruments,  959. 
what  are  such  instruments,  id. 

scrip  of  foreign  loan,  or  scrip  certificates  of  shares,  i</. 
but  not  bonds  to  bearer,  or  unsigned  post-office 
order,  id. 
nor  foreign  negotiable  instruments,  in  absence 

of  custom  here,  id. 
nor  American  railway  share  certificates,  id. 
transferee  taking  with  notice,   has  no  better  titie  than 
transferor,  id. 
so  where  he  believes  transferor  had  authority  by  law  to 

transfer,  id. 
eecus,  where  he  believed  transferor  had  authority  in 
fact,  id. 
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CONVERSION  OP  GOODS— «m«iii«rf. 
eridenoe  in  action  for — continued. 

stolen  goods— negotiable  instromenta — contimud. 

tembU,  trover  lies  for  stolen  negotiable  insfcromentB,  eren  in 

hands  of  bond  fide  bolder  for  ralne,  959,  960. 
although  order  for  restitution  in  a  snmmaij  way  caonot  he 
made,  959. 
property  vesting  under  execution  or  award,  id^ 

writ  of  execution,  binds  from  teaU  against  all  but  pur- 
chasers, 960. 

Soperty  not  altered  till  execution  executed,  id. 
ercantile  Law  Amendment  Act,  1856,  id. 
seems  not  to  apply  to  County  Court  process,  id. 
sheriff  cannot  make  valid  sale  before  seizure,  id. 

is  not  to  deliver  goods  under  elegit,  id. 
property  in  goods  does  not  pass  by  award,  id. 
property  vesting  on  administration  to  deceased  owner,  961. 

between  death  of  intestate  and  administration,  properly 
vests  in  the  Probate  Division  Judges,  id. 
property  vesting  on  previous  recovezy  in  ^ver,  or  for  money 
had  and  received,  id. 
judgment  for  damages  in  trover  or  detinue  vesta  proper^  in 
defendant,  id. 
eontrUf  where  judgement  not  satisfied,  id. 

or  damages  not  estimated  at  full  value,  id. 
on  judgement  for  plaintiff  in  the  detinet  in  replevin,  id. 
on  waiver  of  tort,  id. 
evidence  of  special  property,  t^. 
what  sufficient,  id. 
in.  some  oases  action  maintainable  without  actual  poaaea- 

sion,  id. 
when  special  owner  may  have  trover  against  general  owns, 

962. 
landlord  distraining  cannot  have  trover,  id. 
evidence  of  property,  wnat  sufficient  against  a  wrong-doer,  id. 
any  possession  sufficient,  id. 
finder  of  property,  id. 
purchaser  of  ship  imder  defective  title,  id. 
party  to  whom  furniture  lent,  id. 
ucensee  to  mine  has  possession  of  earth  dug  out,  id^ 
owner  of  ship  when  cargo  on  board  primd  facie  owner  of 
cargo,  963. 
evidence  of  right  of  possession,  id. 

plaintiff  cannot  recover  without  right  to  immediate 

sion,  id. 
after  tender  of  price,  vendor  liable  if  he  refuse  to  deUi 

goods,  id. 

goods  to  be  delivered  by  instalments,  id, 
on  assignment  to  secure  a  debt,  assignor  remaining^  in  pos- 
session, id. 
where  misuser  of  things  lent,  action  maintainable,  964. 
infants*  wearing  apparel,  books,  &c.,  t^. 
fixtures,  when  trover  may  be  brought  for,  id.    See 
of  lessor  to  pre-historic  chattel  dug  up  by  the  lessee,  id. 
evidence  of  conversion,  965. 
evidence  of  conversion — actual  or  direct,  id. 

unlawful  taking  of  goods  is  a  conversion,  id. 

provided  the  taking  interferes  with  the  owner's 
dominion  over  the  property,  id.,  966. 
definition  of,  966. 
using  or  dealing  with  goods  without  licenoe  of  owiier,  id. 
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CONVERSION  OF  GOODS— continued. 
eTidenco  in  action  ioT— continued, 

evidence  of  conyersion — actual  or  direct — continued. 
finding  a  thing  and  miflusing  it,  966. 
conversion  of  i>art,  how  far  conversion  of  whole,  id, 
by  person  lawfully  in  possession  dealing  with  goods  contrary 

to  owner's  order,  id. 
not  necessary  that  party  should  deal  with  goods  as  his 

own,  id, 
master  of  ship  sailing  away  with  goods  on  his  ship,  when,  id. 
cases  of  misdelivery  of  goods,  967. 
liability  of  carrier  when  an  involuntary  bailee,  id. 
overplus  of  goods  distrained,  id. 
taking  property  by  assig^nment  from  party  not  owner,  id. 

dealing^  by  factors  and  brokers,  id.,  968. 
wrongful  sale,  a  conversion,  968. 

by  one  co-tenant  not  necessarily  a  conversion,  id. 
holder  discounting  bill  without  authority,  id. 
conversion  excused  on  the  ground  of  necessity,  969. 

or  licence  from  plaintiff,  id. 
destruction  by  negligence  of  bailee,  no  conversion,  id. 
alitcTf  if  in  wrongful  possession  of  the  defendant,  id. 
evidence  of  conversion — demand  and  refusal,  id. 
presumptive  evidence  of  conversion,  id. 

demand  and  refusal  evidence  of  prior  conversion,  id. 
refusal  must  be  proved,  id. 
but  need  not  be  in  express  terms,  id. 
when  refusal  not  evidence  of  conversion,  id. 
party  muat  have  power  to  deliver  at  time  of  refusal,  970. 
refusal  to  deliver  g^oods  in  custody  of  the  law,  id. 
finder  of  goods  refusing  to   deliver  till  title  proved,  not 

guilty  of  conversion,  id. 
refusal  by  servant  to  deliver  up  g^oods  in  room  of  which  he 

had  key,  no  conversion,  id. 
refusal  on  ground  of  claim  by  another,  evidence  of  oonyer- 

sion,  id. 
claim  to  hold  till  payment,  where  no  lien,  id. 
bailee  refusing  to  deliver,  conversion  by,  id.,  971. 
carrier  delivering  to  real  owner  no  conversion,  971. 
refusal  by  agent,  when  a  conversion  by  principal,  id. 
demand  of  the  value,  sufficient  demand  of  the  g^oods,  id. 
mode  of  making  the  demand,  id. 
when  trover  maintainable  by  trustee  of  bankrupt  in  case  of 

fraudulent  preference,  id. 
as  to  setting  up  at  trial  different  g^unds  of  refusal,  id. 
evidence  of  conversion — by  whom,  id. 

trover  lies  against  any  party  to  conversion,  id. 

corporation,  972. 
servant  liable  for  conversion  for  benefit  of  master,  id. 

but  qualified  refusal  by,  no  evidence  of,  id. 
carrier  not  liable  while  merely  acting  as  conduit  pipe,  id. 
packer  or  other  perHon,  whether  liaUe,  id. 
right  of  master  of  ship  to  sell  cargo  in  case  of  neoesBity,  973. 
evidence  of  conversion — tenant  in  conunon,  &c.,  id. 

joint  tenant  or  tenant  in   common,  cannot  have  trover 
against  his  companion,  id. 
unless  the  chattel  be  destroyed,  id. 
whether  sale  of  the  whole  be  a  conversion,  id. 
damages,  id. 

should  be  value  of  thing  converted,  id. 

bond  Jide  sale  to  solvent  customer,  evidence  of  value,  id. 
interest  in  the  case  of  seouritieB  sold,  973,  974. 
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CONVEBSION  OF  QOODS—eoHtmrnd. 
evidence  in  action  for — eontiHued. 
damages — eon  tintud. 

what  operates  in  mitigation  of,  974. 
value  of  lien  to  be  dedaoted,  id. 

except  in  case  of  oonTeraion  by  stranger,  id. 
in  case  of  trover  for  guarantee,  id. 

title  deeds,  id. 

goods  taken  in  execution,  id. 
sabstantially  returned  to  plaintiff,  tf. 
coals,  id. 

gpnowing'  crops,  id. 
caivo  improperly  sold,  975. 
nnrniished  vessJ,  id. 
severed  fixtures,  id. 
speoial  damage  recoverable  if  laid,  id. 
jury  may  give  damages  in  the  nature  of  interest,  id. 
defence,  id. 

must  state  facts  relied  on,  301,  975. 
may  set  np  right  of  third  person,  975. 

gSt  from  plaintiff,  id. 
jus  tertiif  when  agent  may  set  up,  id. 

must  defend  on  title  and  by  authority  of  third  person,  id, 
bailee  who  accepts  bailment,  with  notice  of  claim  can- 
not, id. 
nor  mere  wrong'doer,  976. 
nor  where  right  abandoned,  id. 
issue  is  divisible,  and  verdict  may  be  entered  distribn- 

tively,  id. 
nnprosecuted  felony  affords  it  seems  no  defence,  id. 
lien,  evidence  of  general,  id.  et  seq.    See  Lien. 

particular,  978.    See  Lien. 
cases  in  which,  does  not  arise,  980.    See  Lien. 
waiver  of,  981.    SeeXim. 
stoppage  iM  transitu,  982.     See  Stoppage  in  Transitn. 
Statute  of  Limitations,  987. 

when  it  begins  to  run,  id. 
mitigation  of  damages,  988. 
where  trustees  may  recover  goods  of  bankrupt  in  action  for,  1123. 

See  Trustees  of  bankrupt. 
action  lies  for  specific  legacy  after  assent  by  executor,  1216. 
when  it  lies  against  sheriff,  for  taking  g^oods  in  execution,  1247  et 
seq.    See  Sheriff. 

CONVEYANCE, 

presumption  of,  41. 

receipt  for  consideration  in,  or  on,  now  sufficient,  66. 

stamp  on,  246,  247.     See  Stamp. 

tender  of,  in  sale  of  real  estate,  315,  320. 

of  shares,  555  et  seq. 
frandulent,  when  an  act  of  bankruptcy,  1105  et  seq.    See  AU  ef 
Bankruptcy. 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881,  44  k 

46  Vict.  c.  41, 
receipt  for  consideration  in,  or  indorsed  on  deed,  sufficient  evidence 

of  payment  (s.  55),  66. 
written  authority  to  pay  purchase  money  to  solicitor 

(s.  56),  663. 
covenants  implied  under,  in  conveyances,  &o.  (s.  7),  706. 

may  be  varied  or  extended  (s.  7  (7)),  id. 
purchaser  of  sublease  not  entitled  to  caJl  for  title  to  leasehold 

sion  (ss.  3  (1),  13  (1)),  312. 
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CONVETANCma  AND  LAW  OF  PROPERTY  ACT,  1881— «m^. 
purchaser,  how  entitled  to  have  deed  attested  (s.  8  (1)),  315. 
rent  reserved  goes  with  reversion  (s.  10),  trf.,  1019. 
80  benefit  of  lessee's  covenants  and  rights  of  re-entry,  315. 


foroeable  (s.  12),  1020. 
donee  of  power  of  attorney  may  execute  deed  under  his  own  signa- 
ture and  seal  (s.  46),  136. 
office  copies  of  powers  of  attorney  filed  in  Central  Office,  admissible 

(s.  48),  97,  trf.,  316. 
fonature  of  lease  non-enforceable  till  after  notice  (s.  14  (1)),  1018, 
1022. 
may  be  relieved  against  bv  court  (s.  14  (2)),  1027. 

but  only,  it  seems,  where  landlord  has  not  re-entered,  uf. 
applies  to  fee  farm  grants,  &c.  (s.  14  (3)),  1022. 

lease  limited  to  continue  until  breach  of  covenant  (s.  14 
(6)),  id, 
and  though  proviso  inserted  in  pursuance  of  directions  of 

statute  (s.  14  (4)),  id. 
but  not  to  covenant,  &c.,  against  assigning  (s.  14  (6],  (i.)),  id. 
nor  to  forfeiture  on  bankruptcy  or  seizure  m  execu- 
tion, id. 
nor  to  covenant  to  inspect  books,  &c.,  in  mining  lease 

(s.  14  (6)  (u.)),  id. 
nor  forfeiture  or  relief  in  case  of  non-payment  of  rent 
(s.  14  (8)),  id. 
to  all  leases,  notwithstanding  contrary  stipulation  (s.  14 
(9)),  id. 
section  does  not  extend  to  agreement  for  lease,  id. 

unless  tenant  entitled  to  specific  performance,  id, 
claim  for  surveyor's  fee,  not  within  sect.  14  (1),  Add.  1023. 
notice  under  Act  to  be  in  writing  (s.  67  (1)),  1023. 
sufficient  to  address  lessee  as  such  (s.  67  (2)),  id. 

to  serve  by  leaving  at  last  known  place  of  abode  (s.  67 
(3)),  id. 
by  sending  by  post  in  reg^istered  letter  (s.  67  (4)) ,  id. 
service  assumed  at  time  letter  would  arrive, 
id. 
where  mortgage  after  Dec.  31st,  1881,  mortgagor  in  possession  has 
power  to  lease  (s.  18  (1)),  1049. 
and  right  to  inspect  and  make  copies  of  deeds  (s.  16),  156. 
trust  and  mortgage  estates  vest  in  legal  personal  representative,  not- 
withstanding devise  (s.  30).  1052. 
except  in  the  case  of  copyholds,  id.     See  Copyholds. 
covenant  binds  heir  though  not  named  (ss.  58,  59),  1228. 
effect  of,  on  bills  of  sale,  1271. 

.CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1882,  45  &  46 
Vict.  c.  39, 
powers  of  attorney,  for  valuable  consideration,  may  be  irrevocable 

(s.  8),  136. 
when  irrevocable  for  one  year  (s.  9),  id, 
CONVICTION, 

for  indictable  offence,  how  proved,  108. 
•  whether  witness  can  be  quentioned  as  to,  178,  182. 
admissibility  of,  in  order  to  discredit  witness,  id. 
effect  of,  204. 

inperaonam^  192. 

in  rem,  193. 

by  Commissioners  of  Excise,  id. 
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CONVI(jriOIf---c(mtinued. 

effect  of,  a  conclusiye  protection  to  offioen,  204. 

by  jnstioes,  id. 
record  of,  inadmiwible  in  civil  suit  to  prove  fact  in  diepnte,  205. 
on  qnaahing  of,  money  had  and  received  lies,  589. 
incorrect  statement  of,  in  action  for  libel,  866,  867. 
no  action  lies  against  justice  till  after  conviction  quashed,  1195.    See 
Justice  of  the  Peace. 
nor  after  conviction  confirmed  en  appeal,  id. 

CONVOY, 

bond,  evidence  of  inception  of  risk,  409.    See  Insuranee. 

CM3PARCENEK.     See  Tenant  in  Common. 

cannot  maintain  trover  against  coparcener,  973. 

unless  the  chattel  be  destroyed,  id. 
action  for  recovery  of  land  by,  993,  999. 

not  maintainable  against  coparcener  unless  actual  ouster,  id. 
evidence  of  ouster  by,  999. 
when  possession  of  one  not  that  of  other,  1058.    See  Limitmtimt^ 

Statutes  of. 
may  distrain  as  bailiff  of  coparcener  without  previous  oofmnuind,  1077. 

COPY, 

each  printed,  of  same  impression,  is  original,  3,  860. 
admissible  after  proof  of  loss  or  destruction  of  original,  4. 

what  sufficient  proof  of  loss,  5 — 7. 
notice  to  produce,  when  necessary,  7 — 9.    See  Notice  to  Frodmee. 
proof  of  documents  by,  14,  96  et  eeq. 

'  by  copying  machine,  not  evidence  without  notice  to  jnoduoe,  14. 
but  taken  to  be  true  copy,  id. 
and  may  be  used  as  adnussion,  id. 
letters  in  letter^book,  id. 

deed  or  instrument,  when  sufficient  secondary  evidence,  15. 
ancient  deed  of  conveyance,  id. 
old  decree  in  Chancery,  id. 
cartulary,  id. 

books  and  reg^isters  kept  under  acts  of  parliament,  id. 
of  ordinaiT*s  register  of  wul,  id. 
by  exemplification,  96. 

under  the  great  seal,  id. 

seal  of  the  court  in  which  record  is  pteeerved,  id. 
by  office  copy,  97.    See  Office  Copy. 
by  examined  copy,  uf.,  98.     See  Examined  Copy, 
hj  certified  copy,  98—102.    See  Certified  Copy. 
bill  or  note,  wnen  provable  by,  346. 
notice  of  dishonour,  may  be  proved  by,  374. 
solicitor' B  bill  may  be  proved  by,  485. 
of  entries  on  register  of  copyright,  799.    See  Copyright. 
of  specifications  and  disclaimers,  under  Patent  Acts,  837.    See 

Fatent. 
of  notice  to  quit,  1008. 
of  proceedings  in  bankruptcy,  1121. 
of  tubposnd  ad  testificandum^  service  of,  152. 
demand  of,  of  warrant,  in  action  against  constable,  1191. 

evidence  of,  1193. 
stamp  on,  of  surrender  or  admittance,  248,  249. 
attested,  248.    See  Stamp. 

COPYHOLD, 

proof  of  court  rolls,  119. 
effect  of,  207,  208. 
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COPTROLTy—amiinued, 

proof  of  surrender  and  admittanoe,  119,  207,  258. 
more  than  30  years  old,  proof  of  signature  of  steward  mmeoeeaaiy,  119. 
evidence  in  action  for  recovery  of  land  by  heir  or  devisee  of,  1047. 
proof  of  seisin  of  testator,  id. 
surrender  by  him  to  use  of  will,  id, 
the  will  itself,  id.    See  JFiU. 
custom,  unnecessary,  id. 

surrender  may  be  out  of  court,  stat.  4  &  5  Vict.  c.  35,  id. 
estate  is  in  customary  heir,  until  devisee  admitted,  id. 
devise  of  trust  or  mortgage  estates  is  not  affected  by  Convey- 
ancing Act,  1881 . .  1048,  1052. 
effect  of  that  Act  and  the  Copyhold  Act,  1887,  s.  45 . .  1052. 
proof  of  admittance,  1048. 

heir  or  grantee  of  reversion  of  copyhold  need  not  prove 

admittance  in  ejectment  against  stranger,  id, 
but  devisee  must,  id. 
proof  of  admittance  of  tenant  for  life,  admittance  of  remainder- 
man, id, 
title  of  surrenderee  incomplete  before  admittance,  id. 
title  has  reference  to  surrender  against  all  but  the  lord,  id. 
unadmitted  heir,  devisee,  &c.,  may  devise,  id. 
admittance  of  court  baron  when  good,  id. 
heir  of  copyholder  for  life  can  bring  no  action  for  admittanoe, 
though  right  of  renewal  desoenmble,  id. 
of  bankrupt  does  not  vest  in  trustee,  1085. 

but  right  to  deal  with  it  vests  in  trustee,  id. 

COPYHOLDER, 

may  have  trespass  for  injury  to  mines,  929. 

bringing  ejectinent,  when  must  show  admittance,  1048. 

COPYRIGHT, 

action  for  infringement  of,  798  et  uq. 
doubtful  if  existed  at  common  law  after  publication,  id. 
bat  now  depends  entirely  on  statute,  id. 

wrongful  publication  of  unpublished  MS.  or  work  of  art,  ground  of 
action,  id. 
so  of  making  copies  of  picture  or  photograph,  id. 
in  books,  music,  &c.,  id. 
stat.  8  Anne,  c.  19,  id. 
Stat.  5  &  6  Vict.  c.  45,  id. 

interpretation  clause  (s.  2),  799. 

duration  of  copyright  in  books  (ss.  3,  4),  id. 

registration  (ss.  11,  13,  14,  19),  id.,  800,  801. 

gives  action  on  the  case  for  inhingement  (s.  15),  800. 

defendant  to  g^ve  notice  of  objections  (s.  16),  t^.,  801. 

pirated  copies  not  to  be  imported  for  sale  (s.  17),  801. 

if  so  imported  may  be  seized,  id. 
duration  of  copyright  in  periodicals  (s.  18),  id, 
proprietor  may  maintain  detinue  for  unlawful  copies  of  book 

(s.  23),  id.,  802. 
no  action  maintainable  prior  to  registration  (s.  24),  802. 
actions  to  be  begun  within  twelve  months  from  infringe- 
ment (s.  26),  id. 
copyright   personal   property,  and  transmissible  as  such 

(s.  25),  id. 
extends   to  United  Kingdom  and  aU  British  dominions 

(s.  29),  id. 
saving  of  rights  of  Universities  (s.  27),  id. 
what  these  rights  are,  id. 
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COTYBlOWT-^continued, 

in  books,  music,  &c. — eontinurd. 

proprietorship  of  oopyrigrht,  802. 

'*  book ' '  held  to  indude  wood  engraving^,  as  well  as  letter- 
press, id. 
qtutre  where  no  copjrififht  in  the  letterpress,  id.,  803. 

or  a  book  of  prints  only,  802. 
work  must  be  original,  803. 

so  none  in  hackneyed  title,  id. 
copyright  may  exist  in  part  of  work,  id. 
or  in  additions,  id. 
agreement  wiUi  author  to  publish  at  half  pxofitB  is 

personal,  id. 
in  whom  it  veRts,  when  person  emplo3rs  another  to 

compile  a  book,  id. 
in  descriptive  sale  catalogue,  id. 
or  illustrated  catalogue,  id. 
in  periodical  or  book  in  parts,  801,  803. 
express  agreement  not  necessary,  803. 
joint  employment  of  compilers,  id. 
vests  in  proprietor  only  on  payment  by  him,  id. 
proprietor  may  not  reproduce  article  in  separate  fom 

without  author^s  consent,  id. 
in  case  of  articles  in  encyclopaedias,  id. 
in  newspapers,  same  as  with  other  periodicals,  id. 
none  m  name  only,  id. 
but  right  to  prevent  another  from  adopting  same,  Wf., 

804. 
title  to  name  acquired  by  user,  id. 
copyright,  extension  of,  to  books  published  before  Act,  t^. 
copyright  may  be  assigned  by  entry  in  register,  id. 
otiberwise  must  be  in  writing,  id. 
receipt  for  price,  is  not  an  assignment,  t^. 
sale  abroad,  there  valid,  vests  copyright,  id. 
not  lost  by  book  remaining  long  out  of  print,  id. 
copyright  does  not  exist  in  libellous  or  immoral  book,  id. 
nor  where  published  under  false  name,  id. 
unless  not  meant  to  deceive,  id. 
copyright   in  works  published  abroad  and  in  works  of 
foreigners,  id. 
Copyright  Acts  apply  only  to  works  published  in  king- 
dom, id. 
and  British  author  first  publishing  abroad  has  no  copy- 
right except  under  International  Copyright  Act,  m^. 
in  work  of  foreig^ner,   author  has  copyright  if  fint 
published  here,  id. 
umbUy  even  though  author  resident  abroad,  805. 
but  first  publication  must  be  here,  id. 
registration  of  copyright,  800,  805. 
must  be  after  publication,  805. 
action  lies  directly  after  registration,  id. 
does  not  confer  copyright  on  title  before  pubUcatum,  id. 
before  action,  only  required  for  books,  id. 
registration  of  first  number  sufficieot  for  periodical,  801, 

805. 
name  of  author  must  be  correctly  stated,  805. 
and  entry  to  be  made  of  day,  month,  and  year  of  first  pnb- 

licatioD,  id.,  806. 
and  of  first  publisher,  806. 

his  tra^  name  sufficient,  id. 
but  must  be  correctly  stated,  id. 
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QOYTBlQcWl^— continued. 

in  books,  music,  &o. — continued. 

regietration  of  copTright — continued. 

entrj  of  3rd  edition,  mere  reprint  of  1  st  insufficient,  806. 
who  to  be  registered  in  case  of  assignment,  id. 
what  is  sufficient  address,  id. 
at  newspaper  necessary,  id. 

of  nrst  number  sufficient,  id. 

registration  under  Newspaper  Libel,  &c.  Ajot,  1881, 

unnecessaiy,  id. 
copy  of   unregistered  reproduction  of  reg^istered 
serial  restrained,  id. 
proprietor  of  copyright  unregistered  when  boolcs  printed, 
cannot  claim  them,  id. 
but  order  for  destruction  may  be  made,  id. 
infringement,  id. 

what  coxistitutes  identity  in  literary  publications,  id.,  807. 

special  instances  of,  id.,  808. 

01  one  work  by  another  where  both  derived  from  same 

source,  808. 
in  music,  id. 

gratuitous  distribution  of  reprint  amounts  to,  809. 
dramatising  novel,  808,  809. 
by  making  MS.  copies,  id. 

innocent  publication  and  sale  of  work,  printed  by  others  is 
no,  809. 
but  importation  will  be  restrained,  id. 
imitating  title  of  plaintiff^s  book,  whic^  had  no  copyright, 
id. 
defence,  id. 

want  of  registration  must  be  specially  pleaded,  805,  id. 
under  denial  of  registration  defendant  cannot  prove  im- 
proper reg^tration,  809. 
proof  of  plaintiff*s  knowledge  of  Infringement,  is  evidence 
of  acquiescence,  id. 
skilled  witness  cannot  be  asked  as  to  printed  music 
without  accounting  for  non-production,  2,  809. 
notice  of  objections,  809. 

defendant  must  give  notice  of  his  objections  to  plaintiff's 
copyright,  800,  809. 
what  notice  required,  810. 

where  defect  appears  in  plaintiff's  evidence,  im- 
material notice  late,  id. 
limitation  of  actions,  id. 
in  dramatic  compositions,  id. 

stats.  3  &  4  Will.  4,  c.  15,  and  5  &  6  Vict.  c.  45.. id. 
duration  of  copyright  (ss.  1,  20),  id.,  811. 
for  infringement,  payment  of  40«.,  or  full  amount  of  benefit 

or  loesTss.  2,  21),  id. 
3  &  4  Will.  4,  c.  15,  B.  3,  action  limited  to  12  months  after 

offence,  id. 
5  &  6  Vict.  c.  45,  s.  20,  previous  provisions  in  Act  as  to 
books  to  apply,  id. 
8.  22,  as  to  assignment  of  copyright,  811. 
B.  24,  non-entry  on  register  does  not  prevent  action, 
id. 
period  in  respect  of  nnprinted  unpublished  play  uncertain, 
id. 
stat.  45  &  46  Vict.  c.  40,  as  to  musical  composition,  id. 

notice  to  be  printed  on  copy  where  copyright  is  reserved 
(s.  1),  id. 
VOL.  n.  T  T 
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COVTBlOfBT'-aoraimted, 

in  dzaxnatic  ooaipositioiiB — eomtimted. 
Stat.  45  &  46  Vict.  o.  iO—€ontimiMi. 

where  oopyriglit  and  right  of  ropreoentation  serered  (a.  2), 

811. 
power  of  judg^  orer  ooats  where  damagea  not  more  than 
40«.,  id. 
repealed  where  51  A  52  Viot.  c.  17  applies,  id. 
Act  does  not  affeot  owner's  right  of  action^  812. 

stat.  51  &  52  Viet.  c.  17,  for  peifonnance  of  musical  compositiQB, 
less  than  iOs.  may  he  awazded  (s.  1),  id. 

costs  in  absolute  discretion  of  jndge  (s.  2),  id. 

proprietor  of  place  not  liable  withoat  gmUy  knowledge 
(s.  3),  id. 

Act  does  not  apply  to  opera  or  stage  play  in  theatre  (s.  4}^ 
id. 

preprietorship,  id. 

before  Act  no  ezclnsiye  right  to  perfonnance  of  paUiahed 

mudcal  composition,  id. 
words  adopted  to  old  air,  id.j  813. 
arrangement  of  opera  mnsic  for  piano,  812. 
assignment  of  copyright  of  book  does  not  now  inolnde  acting 
right  (s.  22),  811,  812. 
where  at  any  rate  assignment  is  on  register,  812. 
publication  as  a  book,  before  public  representation  does  not 

affect  exdosiye  right,  id.^  813. 
non-registration  does  not  affect  title  to  acting  right,  813. 
may  be  assigned  by  mcmorandom  in  writing  not  mider  seal 

and  unregistered,  id. 
in  whom  copyright  yests,  id. 

where  another  employed  to  adapt  foreign  piece,  id. 
or  compose  music  for  ballets,  id. 

or  song  for  particular  singer,  id. 
manager  of  theatre  employing  composer,  id. 
adaptation  by  A.  of  B.'s  play  does  not  make  them  joint 
authors,  id. 
British  subject  first  publishing  abroad  has  no  copyright  here 
except  under  Intranational  Copyright  Act,  S26,  827. 

licence,  813. 

to  represent  phky,  must  be  in  writing,  id. 

may  be  signed  by  agent,  id. 
of  one  co-jiroprietor  msufficient,  814. 

infringement,  id. 

miat  constitutes,  id. 

singing  song  dramatically  without  scenery,  id. 

and  room  where  song  so  sung  is  place  of  dnunatie 
entertainment,  id. 
not  private  performance,  with  admission  grutit^  id. 
introduction  to  pantomime  is  within  Act,  id. 
defendant  need  not  be  shown  to  haye  infringe  ibwip- 

ingUf,  id. 
material  and  substantial  part  must  have  been  taken,  H. 
reproduction  of  opera  from  pianoforte  adaptation,  ii. 
as  to  dramatising  noyel  founded  on  a  play,  809,  814. 
defendant  must  take  part  in  representation  by  himsetf 
or  agents,  814. 
what  is  such  taking  a  part,  id. 
damages — penalty,  id. 

in  ca.se  of  representation  in  place  of  diamatio  entertainment, 
alternative  remedy,  id. 
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QOPYBlQtWT— continued, 

in  dramatic  compositions — continued, 
damage — penalty — continued. 

in  case  of  musical  composition,  penalty  recoverable  thongh 
performance  not  at  place  of  dramatic  entertainment,  814, 
816. 
seeuSf  in  case  of  dramatic  entertainment,  815. 
court  may  in  some  cases  award  less  than  40«.,  id. 
costs,  id. 

in  discretion  of  judge,  id. 

but  in  case  of  opera  or  play,  in  theatre,  plaintiff  gets  full 
costs,  id. 
in  lectures,  id. 

when  protected  from  publication,  id. 
5  &  6  Will.  4,  c.  65,  id. 

eemblCf  no  protection  for  sermons  delivered  in  church,  id. 
in  engravings,  prints  and  lithographs,  id. 
in  engravings,  id. 

Stat.  8  Geo.  2,  c.  13,  id. 

griyes  copyright  for  14  years  (s.  1),  816. 
penalty  for  infringement  (s.  4),  id. 
Stat.  7  Geo.  3,  c.  38,  id. 

extends  right  to  28  years  (s.  7},  id. 
stat.  17  Geo.  3,  c.  57,  id. 

gives  action  for  infringement,  id. 
cence  to  copy  print  must  be  in  writing  signed  by 
proprietor  before  two  witnesses,  id. 
stat.  15  &  16  Vict.  c.  12,  extends  ActH  to  lithographs,  id. 
maps  and  charts  now  within  5  &  6  Vict.  c.  45,  id. 
day  of  first  publication,  and  name  of  proprietor  must  be  on 
each  print  and  plate,  id. 
but  proprietor  need  not  be  stated  on  plate  to  be  such,  id. 
trading  name  of  firm  sufiicient,  id.y  817. 
assignee  may  sue  in  his  own  name,  817. 
copy  from  impression  without  name,  &c.,  not  infringement 

of  engraving,  id. 
Acts  for  protection  of  engraver  only,  id. 
no  infringement  of  print  to  take  another  from  original 

picture,  id. 
proprietor  of  engraving  only,  must  prove  copy  made  from 

engraving,  id, 
chromo -lithograph  design  for  woolwork  not  a  copy,  id. 
Acts  do  not  apply  to  unlawful  printing  from  lawful  plate, 

id. 
plate  with  colourable  difference  is  within  Act,  id. 
wood  engravings  in  books  held  to  be  protected  by  registra- 
tion of  the  book,  802,  id. 
unnecessary  to  produce  original  plate  in  evidence,  817. 
copy  taken  by  photography  is  within  Acts,  id. 
action  lies  though  d^endant  sold  print  innocently,  id. 
limitation  of  3  months  does  not  apply  to  17  Geo.  3,  c.  67, 

id. 
Acts  do  not  extend  to  works  designed,  &c.,  abroad,  and  only 
published  in  Great  Britain,  id, . 
in  paintings,  drawings,  and  photographs,  id. 
stat.  24  &  25  Vict.  c.  68,  id. 

author  to  have  sole  right  for  life  and  7  years  after  (s.  1), 
id.,  818. 
unless  made  for  good  consideration,  without  signed  re- 
servation, 818. 

XT  2 
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in  paintingB,  drawings,  and  photographa — €0§tiimtied. 
Stat.  24  &  25  Vict.  c.  6S— continued. 

transfer  or  resexyation  of  right,  where  first  sold  after  Jolj  29, 

1862.. 818. 
assignment  to  be  in  writing  signed  bj  proprietor  or  ha 

agent  (s.  3),  id, 
proprietors  to  register  (s.  4),  id. 

and  cannot  sue  till  reg^tration,  id. 
certified  copies  of  entry  to  be  eridenoe  (s.  5),  799,  818. 
penalties  for  infringnnent  (s.  6),  id.,  819. 
by  whom  recoverable  (s.  8),  819. 

court  may  g^rant  injunction,  inspection,  or  aocoant  (a.  9),  t^ 
action  on  case  for  infringement  (s.  II) ,  id. 

statute  applies  only  to  works  of  art,  820. 

construction  of  (s.  1),  id. 

person  actually  taking  negative  by  arranging  gpnoap,  &c.,  is  the 

author,  id. 
not  to  mere  designs  not  paintingrs,  id. 

or  drawing  of  hand  showing  voter  how  to  vote,  id^ 
a.  1  confers  copyright  from  time  work  made,  id, 
s.  4  restrains  proceedings  till  after  registration,  id. 
photograph  of  a  picture  is  *'  an  original  photograph,"  id, 
another  person  may  take  fresh  photograph,  &c.,  of  same  subject, 

id. 
assignee  need  only  register  assignment  to  him,  id. 
photograph  of  engraving  taken  from  picture  is  ''ookmraUs 

imitation  of  picture,*'  id. 
damages  recoverable  under  s.  11  for  sale  of  copies  imported 

before  registration,  id. 
penalty  under  s.  6  recoverable  for  each  copy  sold,  id. 
qtuere,  if  photograph  of  group  arranged  to  resemble  pictarek 

id. 
what  licence  required  to  copy  photog^phs,  id. 

in  sculptures,  models,  &c.,  821. 
Stat  54  Geo.  3,  c.  56,  id. 

gives  copyright  for  14  years  ^s.  1),  id. 

and  14  more  if  sculptor  hving  (s.  6),  id. 
and  action  on  the  case  for  infringement,  id. 

to  be  brought  within  six  months  from  discovery  of 
offence  (s.  5),  id. 

stat.  13  &  14  Vict.  c.  104,  enabling  proprietor  to  register  soolp* 
ture,  now  repealed,  id. 

international  copyright,  id. 
Stat.  7&8 Vict.  c.  12,  id. 

interpretation  clause  (s.  20),  id. 

order  in  council  may  confer  copyright  on  literazy  or  artistis 

works  publiiihed  in  foreigfn  countries  (s.  2),  id. 
sects.  14,  17  replaced  by  49  &  50  Vict.  o.  33,  ss.  3,  4,  10.. 

822,  824.  826. 
order  to  be  published  in  Gazette,  and  then  to  take  effect 

as  thouffh  mcorporated  in  Act  (s.  15),  822. 
when  order  made,  Copyright  Acts  to  apply  (as.  3,  4,  5}y 

id. 
copyright  to  be  registered  (ss.  5,  6),  uf. 

how  when  book  published  anonymou^y  (s.  7),  id, 
certified  copies  of  the  register  to  be  evidence  (s.  3)» 

823. 
importation  of  pirated  copies  prohibited,  id. 
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international  copyright — continued, 
Btat.  7  &  8  Vict.  c.  12 — continued. 

authors  of  works  first  published  abroad  can  only  claim 
copyright  under  this  Act  (s.  19),  823. 

stat.  15  &  16  Vict.  o.  12,  as  to  copyright  in  translations,  id, 
partly  repealed  br  49  &  60  Vict.  c.  33,  id. 
not  to  prevent  aoaptations  to  English  stage  of  -works  pub- 
lished abroad  (s.  6),  id. 
does  not  apply  to  production  in  England  of  opera  first 
performed  abroad,  827. 
as    to    articles    in   foreign    newspapers,   &c.   (s.  7),   824, 
827. 

stat.  49  &  do  Vict.  c.  33,  as  to  international  copyright,  824. 
to   be   construed    with    Acts   of    1844,    1852,    and    1875 

(s.  1),  id. 
as  to  extent  and  effect  of  order  under  Acts  (s.  2),  id. 
simultaneous  publication  (s.  3),  id. 

proyifiions  of  Acts,  as  to  registry  and  delivery  of  copies  to 
apply  only  so  far   as   required   by  order   (s.   4),    id.j 
826. 
restriction  on  translation  (s.  5),  824. 

saving  as  to  adaptations  for  stage  (s.  5  (4)),  id. 
application  of  Act  to  existing  works  (s.  6),  id.,  826. 
evidence  of  foreig^n  copyright   by  register  or  certificate 
(r.  7),  825. 
to  be  judicially  noticed,  id. 
application  of  Copyright  Acts  to  colonies  (s.  8j,  id. 

extract  of  register  to  be  evidence  and  judicially  noticed, 
id. 
application  of   International  Copyright   Acts  to  colonies 

(s.  9),  id. 
power  to  make  orders  in  council  for  international  copyright 

(s.  10),  826. 
dennitions  (s.  11),  id. 

stat.  10  &  11  Vict.  c.  95,  Colonial  Copyright  Act,  1847,  id. 
foreign  authors  subject  to  same  conditions  as  British,  td. 

print  must  have  name  of  proprietor  thereon,  id. 
general  acts  as  to  registration  apply  unless  excepted  by  order  in 

ooundl,  id. 
what  enlry  required  in  case  of  musical  compositions  under 
7  &  8  Vict.  c.  12,  8.  6,  id. 
effect  of  s.  19,  id.,  827. 
construction  of  15  &  16  Vict.  c.  12,  s.  1 .  .827. 

in  ornamental  and  useful  designs,  id. 

acquired  by  registration  under  Patents,  Designs,   and  Trade 
Marks  Act,  1883  (46  &  47  Vict.  c.  57),  id. 
in  respect  of  new  and  original  desig^n  (s.  47  (1) ),  id. 
design  must  be  substantially  novel  or  original,  id. 
showing  design  to  solicit  orders  is  publication,  id. 
certificate  of  registration  to  be  granted  (s.  49  (1) ),  id. 
registered  proprietor  to  have  copyright  for  5  years  (s.  50  (1) ), 
id. 
provided  goods  be  marked  with  prescribed  mark  (s.  51), 
id. 
if  used  abroad  and  not  here  for  6  months  from  registration, 

cop^ght  ceases  (s.  54),  id. 
exhibition   at  certain  exhibitions,   not  to  prevent  regis- 
tration, id. 
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in  ornamental  and  useful  designs — continued. 

acquired  by  registration  under  Patents,  &o.  Act — conitmud. 
register  of  designs  to  be  kept  (s.  55  (1) ),  827. 
and  to  be  primd  facie  evidence  (s.  65  (2) ),  id, 
entries  of  transmission  of  title  thereon  (a.  87),   uf.y 

837. 
rectification  of  (s.  90),  828. 
seal  of  Patent  Office  to  be  judicially  noticed  (s.  84),  id.y 
836,  837. 
certified  copies  to  be  evidence  (s.  89),  id, 
certificates  of  controller  to  be  evidence  (s.  96),  id. 
daring  copyright,  design  not  to  be  applied,  for  purpoaes 
of  sale,  without  licence  (s.  58  (a) ),  828. 
nor  goods  to  be  sold,  with  design  applied  kDowing- 

there  was  no  consent  of  proprietor  (s.  58  (b) ),  id. 
under  penalty,  id, 

proprietor  has  option  of  action  for  damages  (s.  59),  id. 
design,  definition  of  (s.  60),  id, 
does  not  include  sculpture,  id, 

infringed  by  making  article  apparentiy  the  nime,  id. 
appearance  alone  to  be  regarded,  id. 
copyright,  definition  of,  id, 
author  is  proprietor  (s.  61),  id,,  830. 

unless  he  execute  work  for  another  for  gfood  oonsidera* 
tion,  then  latter  is  proprietor,  id. 
when  actionable  to  represent  design  registered,  id. 

COBNWALL,  DUCHY  OF, 

Statute  of  Limitations  in  respect  of  realty,  as  against  the,  1069. 

COBONER.    See  Inquisition, 

inquest  before,  not  conclusiye  evidence  of  facts  found,  194. 

address  to  his  jury  privileged,  868. 

publication  of  proceedings  before,  when  actionable,  874. 

CORPORATION.    See  Joint  Stock  Company. 

not  bound  by  admissions  of  individuial  member,  68. 
when  bound  by  admissions  of  officer,  id.,  70. 
admissions  by  surveyor  of,  evidence  against,  70. 
entries  by  clerk  of,  not  evidence  against  member,  id, 
books  of,  when  admissible,  123,  124. 

must  be  shown  to  come  from  proper  custody,  123. 
examined  copy,  when  sufficient,  id. 

of  entries  of  a  private  nature  not  admissible,  124. 
effect  of,  in  evidence,  214,  215. 
seal  of,  when  must  be  proved,  100,  130. 

on  bill  of  exchange,  &c.,  equivalent  to  signature,  340,  1152. 
deed  of,  proof  of  execution  of,  130.    See  Deed, 
common  law,  can  only  retain  solicitor  by  deed,  481 . 
apprentice  may  be  bound  to.  Add,  499. 
ratification  by,  of  agent's  trespass,  1155. 

can  only  be  where  act  is  within  powers  of  company,  id. 
notice  to  quit  by  officer  of,  may  be  yerbal,  1013. 

to,  must  be  served  on  its  officers,  id. 
presentation  by,  must  be  under  seal,  1053. 
ecclesiastical j  within  what  time  land  is  recoverable  by,  1060. 
may  appoint  bailiff  to  distrain  without  deed,  1077. 
cannot  be  made  bankrupt,  1083. 
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aoturns  hj  and  against,  1151. 
on  contracts  of,  id. 
howtosae,  1152. 

for  gooda  sold  and  deliyered,  1153,  1170. 
for  work  done,  id. 
for  extras,  id. 
can  ozdy  contract  under  the  common  seal,  1152. 

exception  to  this  rule,  in  case  of  trading  corporation, 
id.,  1153. 
quare,  in  case  of   executed  contract,  with  non* 
trading  corporation,  1153. 
may  sue  for  use  and  occupation,  id, 
when  payment  of  rent  by,  creates  yearly  tenancy,  1164. 
use  and  occupation  lies  agrainst,  when,  td. 
under  Public  Health  Act,  1875,  s.  174,  id.    See  FublicSealth 

Act,  1876. 
oontrsict  when  void  for  want  of  mutuality,  id. 
money^  extorted  b^  officer  of,  may  be  recovered  back,  687. 
detaining  fees  of  its  officer,  action  lies  against,  588. 
as  to  contracts  being  void  as  idtra  vireSf  &c.,  636, 1154, 1170. 
not  binding  though  ratified  by  all  members,  1154, 1170. 
may  be  liable  for  money  leut  for  purposes  uHra  virea,  638. 
ratification  of ,  1154,  1170,  1171,  1174. 
on  torts  by,  1155. 

negligence,  734,  751.    See  Negligence. 
Ubel,  864,  1155. 

malicious  prosecution,  qut^e  whether  maintainable,  884. 
trespass,  926. 
trover,  972,  1155. 
malicious  arrest,  1155,  1156. 
frauds  by,  849,  852,  1167,  1168. 
liable  for  acts  done  by  agent,  in  course  of  duty,  926. 
may  sue  police  authority  for  damage  done  to  their  property  by 
rioters,  1240.     See  Riot  (Damages)  Act,  1886. 

COERESPONDENCE, 

proof  of  handwriting  by,  138  et  teq.     See  Handwriting. 
role  with  respect  to  contract  contained  in,  306,  502,  1161. 

COERXJPnON, 

of  arbitrators,  not  generally  defence  to  action  on  award,  480. 

OOST-BOOK, 

principle,  nature  of  association  on,  whether  judicially  noticed,  84, 

1151. 
stamp  on  transfer  of  shares,  270. 
liabihty  of  adventurers  of  mine,  inter  m,  1151. 
purser  of  mine  may  now  sue  fur  calls,  1 185. 

COSTS, 

in  general,  in  diacretion  of  court,  291. 

where  trial  by  jury,  follow  event  unless  order  otherwise,  id. 

issues   of   law  and   fact,  costs  of  the    several  issues   follow 
event,  id, 
now  subject  to  County  Courts  Act,  1888,  s.  116,  id. 
statutes  relating  to  costs  are  repealed,  id. 

except  those  affecting  particular  elasaea  of  persons,  id.y  293. 
some  subsequent  statutes,  291. 

where  trial  without  jury  no  costs  without  an  order,  id, 
ut  successful  plaintiff  in  general  entitled  thereto,  id. 
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whether  defendant  can  be  ordered  to  pay  nnsaoceesfol  plaintiff's 

costs,  292. 
order  to  deprive  plaintiff  of  costs,  after  trial  by  jnry,  id. 

gTonnds  for  making,  id. 
plaintiff  may  be  ordered  to  pay  defendaDt^s  costs,  id. 
may  be  made  by  judge  tnero  motUj  id. 
after  trial,  id. 

application  to  Divisional  Court,  id. 
appeal  lies  to  C.  A.,  as  to  the  existence  of  facts  oonstitiiting- 

good  cause,  id. 
but  no  appeal  lies  from  jndge^s  discretion,  id. 
meaning  of  term  event,  id. 

distinction  between  set-off  and  coxmter-daim,  id.,  293. 
on  assessment  of  damage  by  default,  costs  do  not  follow  event,  293. 
defendant  entitled  to  costs  of  joining  unsuccessful  co-plaintiff,  id. 
order  for  costs  of,  or  occasioneid  by  tnird  party,  t^. 
not  affected  bv  County  Courts  Act,  1888 . .  294. 
■   order  for  costs  on  higher  scale,  id. 

appeal  lies  as  to  grounds  for  certifying.  Add.  294. 
but  not  as  to  discretion,  id. 
certificate  for,  under  County  Courts  Act,  1888,  s.  116.  .294. 

necessary,  where  County  Court  has  jurisdiction,  where  plftiw^sff 

recovers  less  than  20/.  in  contract,  or  10/.  in  tort,  id. 
for  more  than  County  Court  costs  where  plaintiff  recovera  leas 
than  50/.  in  contract,  or  less  than  20/.  in  tort,  204. 
cases  in  which  no  original  jurisdiction,  id. 

no  jurisdiction  in  action  for  infnngement  of  patent, 
where  validity  denied.  Add.  847. 
plaintiff  who   has  obtamed  order  under  O.  xiv.,  entitled  to 

costs,  295,  296. 
money  paid  into  court  is  recovered  within  section,  295. 

unless  paid  in  under  defence  of  tender,  id. 
County  Comrt  must  have  jurisdiction  both  as  to  amount  and 

nature  of  claim,  id. 
where  plaintiff  proves  claim,  and  defendant  oounter-daims  for 

damages,  each  7'eeovert,  id. 
defendant  successful  on  counter-claim  not  deprived  of  costs,  id. 
action  against  carrier  for  not  carrying  safely  treated  as  con- 
tract, id. 
detinue  treated  as  tort,  296. 
semble,  plaintiff  entitled  to  certificate  where  defendant  abroad, 

id. 
but  not  necessarily  where  County  Court  stayed  under  sect.  62,  %d. 
no  appeal  lies  from  certificate,  td. 
arbitrator  cannot  certify  after  award  made,  id. 
but  judge  at  chambers  may  certify,  id. 
section  seems  not  to  apply  to  action  removed  by  certiorari,  id. 
does  not  apply  to  third  party  costs,  294,  296. 
judflre  may  order  unnecessary,  to  be  disiUlowed,  296. 
order  as  to,  occasioned  by  not  admitting  facts  in  pleading,  id. 

certificate  of  reasonable  refusal  to  admit  documents  or  facts  on 
notice,  74,  296. 
order  as  to  costs  of  discovery,  297. 

for  costs  of  shorthand  writer's  notes,  id. 
for  costs  of  proving  original  will,  149,  297. 
for  special  jiiry,  297. 

must  be  given  immediately  after  the  verdict,  id. 
rule  as  to,  in  collision  cases  between  two  ships  now  same  as  in  other 

cases,  748. 
if  award  do  not  give,  480. 
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effect  of  agreement  as  to,  between  solicitor  and  client,  484. 

Attorneys  and  Solicitors  Act,  1870.  .uf. 
solicitor  cannot  sue.for,  while  suit  pending,  and  client  alive,  489. 
in  Admiraltj  Division  in  actions  of  negligence,  748. 
where  County  Court  has  jurisdiction,  Add.  748. 
in  actions  for  infringement  of  patent,  after  certificate,  847.    See 

Fatent. 
in  action  against  constable,  291,  1189. 

what  may  be  recovered  in  action  for  malidouB  prosecution,  867,  887. 

arrest,  892. 
assault  and  false  imprisonment, 
921. 
of  replevin,  whether  recoverable  in  action  for  excessive  distress,  896. 
of  action  for  recovery  of  land,  recoverable  in  action  for  mesne  profits, 
946. 
if  laid  as  special  damages,  id. 
when  plaintiff  recovering  against  justice  is  not  entitled  to,  1201. 
action  for  damage  by  rioters,  1243. 

CO-TENANT, 

admissions  by,  68. 

occupying  alone,  not  liable  to  co-tenants,  for  use  and  occupation,  330. 

liability  of,  for  repairs  done  to  house  by  co-tenant,  337,  670. 

trespass  by,  939.     See  Trespass. 

effect  of  sale  of  chattel  by,  968,  973. 

when  a  conversion,  973. 
action  for  recovery  of  land  by,  993,  999. 
ouster  by,  id. 

CO-TRESPASSER, 

admissions  by,  68.     See  Admissions. 
recovery  against,  should  be  pleaded  in  bar,  938. 

not  admissible  in  mitigation,  id. 

COUNCIL-BOOK, 

copy  of  entries  in,  admissible,  121. 

COUNSEL. 

admissions  by,  when  evidence,  72,  73.    See  Admissions, 

may  be  witness,  164. 

when  privileged  from  giving  evidence,  168,  169.    See  Witness. 

when  his  clerk,  168. 
opinion  of,  given,  non-prof essionally,  must  be  disclosed,  170. 
opinion  of,  by  which  parties  agreed  to  abide,  need  not  have  an  award 

stamp,  234. 
signature  of,  on  brief,  for  fee  requires  no  stamp,  267. 
duties  of,  at  nisi  prius,  271  et  seq.     See  Practice  at  Trial. 
parties  bound  by  acts  of,  at  the  trial,  273. 

cannot  be  heard  personally  and  by  counsel  in  his  own  cause,  274. 
power  of,  to  compromise  or  refer,  275. 
arguments  of,  282,  283. 

on  points  of  law  where  party  conducts  case,  283. 
cannot  recover  for  professional  services,  on  express  contract,  661. 

except  for  work  done  otherwise  than  as  counsel,  id. 
privilege  of,  in  speaking  defamatory  words,  869. 
consulting,  evidence  of  probable  cause,  in  action  for  malioiouB  prose- 
cution, 886. 

COUNTER-CLAIM.    See  Set-nf. 
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OOUNTEBPABT, 

exeoated  by  defendant,  admianble  as  original  eri 

to  produce  the  other  part,  3,  8. 
stamp  on,  238. 
prodnotion  of,  proof  of  lease  and  tenancy,  893,  1002. 

OOTTSTY, 

jndioially  noticed,  83. 

the  local  situation  of  a  town  or  street  in,  not  judicially  noticed,  uf. 

division  of,  for  assiMS,  separate  county  for  local  renne,  94. 

OOUNTT  COURT.    See  Inferior  Courtt. 
judgment  of,  how  proTed,  117. 

action  will  not  lie  on,  203. 
xegistanr's  book  and  copies  of  entries,  eridenoe,  117. 

must  be  explained  by  oral  evidence,  203. 
effect  of  judgement,  id.,  204. 
jurisdiction  of,  294,  295,  Add.  847. 
reffistrar  of,  seems  not  liable  in  trespass,  919. 

OfEoer  of,  for  giving  up  possession,  not  condnsive  in  action  for  meane 
profits,  944. 
teeuB,  in  action  of  qectment,  id. 
bailiff  of,  demand  for  copy  of  warrant  must  be  made  on,  1202. 

COUNTY  COURTS  ACT,  1888  (stat.  61  &  52  Vict.  c.  43), 
evidence  under,  117. 

enactments  as  to  costs  in,  294  et  teq.    See  Oostt. 
persons  acting  under,  entitled  to  notice  of  action,  1202. 

COUNTY  POLICE, 

have  same  privileges  as  constables,  1189, 1190.    See  QmtUMt. 

COURSE  OF  BUSINESS, 

presumption  as  to,  in  puUio  ofKce,  43. 
declaration  made  in  usual,  60  et  teq.    See  Hearemf. 

COURT, 

of  tiie  High  Court  of  Justice  constituted  by  judge,  ftc.  tiying- 
causes,  97. 

COURT  BARON, 

proceedings  in,  how  proved,  119. 

COURT  OF  ADMIRALTY.    See  Admiralty  Court. 

COURT  OF  BANKRUPTCY.    See  Bwikruptey  Court. 

COURT  OF  CHANCERY.    See  Chtmeery. 

COURT  OF  PROBATE.    See  JProhaU  and  Letter*  of  Adminietratim. 
established  by  stat.  20  &  21  Vict.  c.  77. .  118. 
was  a  court  of  record,  id. 
jurisdiction  of,  transferred  to  High  Court  of  Justice,  id, 

COURT  OF  QUARTER  SESSIONS.    See  Quarter  Sestiont. 

COURT  OF  REQUESTS.    See  liequetU,  Court  of. 

COURT  OF  SHERIFF.    See  Sherifi'  Court. 
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OOUET  EOLLS, 

old  entries  on,  when  admiflsible,  54. 
proof  of,  119. 

\rj  rolls  themselves,  id. 

by  examined  copies,  id. 

by  copy  deliyered  by  steward,  id. 

when  proof  of  his  signature  nnnecessaay,  id. 
rolls,  or  copy  deliyered  by  steward  must  now  be  stamped,  u^.,  249. 
effect  of,  207,  208. 

evidence  between  lord  and  tenants,  207. 

of  reputation,  id. 
entries  on,  eyidence  of  custom,  208. 

of  admission,  reciting  surrender,  eyidence  of  surrender,  id. 
writings  not  properly  rolls,  evidence  of  reputation,  id. 
of  amercements  or  fines  in,  not  proof  of  custom  uziless  pay- 
ment shown,  id, 
presentments  not  eyidence  of  matters,  not  within  jurisdiotioiL  of 
homage,  id. 

COURT,  RULE  OF.    See  Order  of  Court. 

COURTS  INFERIOR.    See  Inferior  Courts. 

COURTS  OF  SUMMARY  JURISDICTION.    See  Summary  Juritdie- 
tioHf  Courts  of, 

* 

COURTS  SUPERIOR.    See  Superior  Courts. 

COVENANT, 

to  insure,  in  action  for  breach  of,  onus  of  proof  of  omission,  95. 
award  of  arbitrator  condusiye  as  to  damages  on  breach  of,  216. 
stamp  on  deed  of,  250. 

not  to  sue,  if  unqualified,  has  the  effect  oi  release,  669. 
seeuSf  if  not  to  sue  for  limited  time,  670. 

unless  given  for  valuable  consideration,  id. 

or  with  proviso  that  it  should  be  pleadable  in  bar 
within  given  time,  id. 
to  pay  money,  on,  covenantor  must  seek  covenantee,  684. 
unless  place  be  named  for  payment,  id. 
where  two  places  named,  covenantee  must  elect,  id. 
eyidence  in  actions  on  covenants  relating  to  land,  681. 
covenants  in  general,  id. 

any  words  in  a  deed,  showing  an  agreement,  malra  a  covenant,  id. 
msLj  be  in  form  of  proviso  or  condition,  id, 
recital  may  amount  to,  id, 
acknowledgment  of  a  debt  may  amount  to,  id. 

but  not  if  merely  for  a  collateral  purpose,  id, 
covenant  implied  from  words  "give,"  "demise,"  or  "grant," 

682. 
**  ^ve  "  and  «  grant "  in  deed  smce  1st  October,  1845,  id. 
evidence  on  defences  denying  execution  of  deed,  id. 

under  this  plaintiff  need  only  prove  execution  of  deed,  id. 

and  damages  if  unliquidated,  id, 
special  defences  now  necessaiy,  629,  682. 

deed  executed  as  escrow,  682. 
rejected  by  covenantee,  id, 
irregularity  or  want  of  authority  in  execu- 
tion, id. 
non-execution  of  lease  by  lessor,  683. 
fraud,  633.    See  Fraud. 
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COVES  AST— continued, 

evidenoe  in  actions  on  ooyenants  relating  to  luid—'eantiHued. 
effect  of  alteration,  631.     See  Alteration, 
payment  nnder,  660,  661,  714,  715. 
Statute  of  Limitations  to  actions  on  specialty,  684.    See  Xtmata- 

tiontf  Statutes  of. 
where  plaintiff  is  sned  as  assignee  of  reTeraion,  689. 

obligation  of  lessor^s  covenant  binds  reversion,  id, 
where  plaintiff  sues  as  assignee  of  reversion,  id, 
rent  reserved  goes  with  reversion,  id. 
so  benefit  of  lessee's  covenants  and  rights  of  re-entry,  id. 
may  be  taken  advantage  of  by  person  entitied  to  income  of 

land,  id. 
lessee  not  estopped  from  showing  defect  in  lessor's  title,  id,j 

690. 
if  want  of  titie  appear  on  lease  both  parties  estopped  from 

asserting  reversion,  690. 
lessee  making  underlease  for  more  than  his  term,  id. 
assignee  of  part  of  reversion  in  all  land  may  sue,  id, 
so  assignee  of  reversion  of  part,  t^. 
so  reversioner  who  has  assigned  part  only,  id. 
defence  of  assignment  over,  of  reversion  bv  pliuntiff,  id, 

lessor  cannot  bring  action  where  he  has  parted  with  rever- 
sion, id, 
Stat.  32  Hen.  8,  c.  34,  id, 

applies  only  to  covenants  which  ran  with  the  land,  id. 
now  immaterial  whether  lease  by  deed  or  parol,  id. 
who  is  to  sue  on  death  of  lessor  for  breaches  of  oovenaot 

accrued  in  his  lifetime,  id. 
the  right  of  mortg^agor  to  sue  governed  by  J.  Act,  1873, 
299,  690. 
defence  of  assignment  over  of  term  by  defendant,  690. 

assignee  not  liable  for  breaches  committed  before  aangn- 

ment,  id, 
assignment,  how  proved,  691. 
notice  to  plaintiff,  lessor,  need  not  be  proved,  id. 

nor  assent  of  assignee,  t^. 
reply  of  fraud,  id. 
defence  traversing  assig^nment  to  plaintiff,  id. 

assignee  of  reversion  cannot  sue  for  breaches  which  accmed 
before  assignment,  id. 
defence  of  surrender,  692. 

eviction,  331,  332,  692.     See  Eviction. 
bankruptcy  of  plaintiff,  692. 
where  defendant  is  sued  as  assignee  of  lease,  id. 
proof  of  defendant  being  assignee,  id. 
where  defendant  has  not  entered,  693. 
executor  who  has  not  entered  is  liable,  id. 

unless  he  discharge  himself  by  defence,  id. 
liability  of  executor  di  ton  tort,  id. 
when  term  has  been  mortgiaged,  entry  of  mortgagee  need  not  be 

proved,  id. 
d^ence,  id. 

defendant  may  prove  he  is  under-tenant  only,  id, 

where  he  is  assignee  of  part,  and  charged  as  ^atAf^Mi^  of 

aU,  id. 
term  vests  in  trustee  of  bankrupt  on  appointment,  and  bs 
becomes  liable  on  covenants,  1085,  1136. 
but  he  may  disclaim,  1136  et  aeq. 

unless  he  neglected  to  do  so  after  notice,  1137. 
so  trustee  under  a  liquidation,  1145. 


r 
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COVENANT— «>«««ik?rf. 

evidenoe  in  actions  on  covenants  relating  to  land — continued, 
breach  of  covenant  to  pay  rent,  694.    See  Rent, 
breach  of  covenant  not  to  assign,  &c.,  695. 
nnderlease,  when  evidence  of  breach,  696. 
assignment  to  co-assignee  a  breach,  id. 

alitcTf   where   the    assignor   and   assignee   were   co- 
partners* id, 
taking  a  lodger,  unless  agreement  for  exclusive 
occupation,  id. 
deposit  as  a  security  no  breach,  id. 
compulsoiT  assignment  in  law,  no  breach,  id, 

but  does   not  discharge   covenant  as  to   subsequent 
voluntary  assignees,  id. 
whether  devise  by  will  is  a  breach,  id, 
binds  assigns  where  named,  697. 
qualified  covenants,  id. 

when  consent  of  lessor  arbitrarily  withheld,  id. 
consent  must  be  asked  for,  Add.  697. 
corporation,  not  respectable  and  responsible  person,  id. 
what  sufficient  evidence  of  breach,  697. 
damages,  id. 
breach  of  covenant  as  to  trade  on  premises,  id. 

not  to  use  building  as  public-house,  beerhouse,  &c.,  id.,  698. 
covenant  for  '*  exclusive  right  **  to  plaintiff  is  equivalent  to 

a  negative  covenant,  698. 
not  to  carry  on  business  of  ladies  outfitter,  id. 
a  school  is  a  business,  id. 

so  a  gratuitous  institution  for  working  gfirls,  id. 
so  a  hospital,  id. 
covenant  against  annoyance  of  lessors  or  neighbours,  how 

broken,  t^.,  699. 
whether  opening  of  a  national  school  a  breach  of  covenant 

against  nuisance,  699. 
waiver  to  right  to  injunction   by  acquiescence  in  other 
breaches,  id. 
breach  of  covenants  for  good  husbandry,  id, 
breach,  how  proved,  id. 

covenant  controlled  or  explained  by  proof  of  custom,  26,  27, 
699. 
such  customs  apply  to  leases  under  seal  as  well  as 
parol,  699. 
construction  of  covenants,  id. 

to  keep  down  rabbits  in  sporting  lease,  damages  recover- 
able, 700. 
breach  of  covenant  to  insure,  id. 

always  to  be  construed  strictly,  id. 
breach,  how  proved,  id. 

onus  of  proof,  95. 
covenant  runs  with  the  land,  id. 
breach  of  covenant  to  repair,  id. 

covenant  runs  with  land,  and  binds  assignees,  t^. 

quanrcy  if  assigns,  not  named,  are  bound  by  covenant  as 
to  houses  erected  during  term,  id. 
age  and  class  of  premises  when  demised,  evidence  for  de- 
fendant, 701. 
but  not  Htate  of  repair,  id. 
covenant   to  keep  in  repair    involves  also    putting    into 

repair,  id. 
when,  ordinary  decay  no  breach,  id.  702. 
under  ordinary  covenant,  lessee  not  bound  to  repair  damage 
done  before  execution,  but  since  date  in  habendum^  702. 
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QOVESANT—coniinusd. 

evidenoe  in  actioziB  on  oovenants  relating  to  land — ctmtimud, 
breach  of  oovenant  to  repair — eentinued, 

damage  caused  hj  spark  from  lessor's  chimney,  702. 
where    several   assignees,    lessee   entitled    to   sahstaatial 
damages  ag^ainst  his  assignee,  withont  showing  eract 
amount  attiibntable  to  his  neglect,  id. 
oovenant  to  put  in  rroair  is  not  continuing,  id. 
action  maintainaUe  during  term,  id. 

and  though  lessor  has  by  breach  forfeited  revenion,  W. 
measure  of  damages  during  continuance  of  term,  id. 

at  expiration  of  teim,  703. 
yerdict  in  a  former  action  may  be  given  in  mitigatioiL  of 

damages,  id. 
breaking  a  doorway  through  wall,  a  breach,  id. 

so  pulling  down  wall,  id. 
alterations  contemplated  by  lease,  no  breach,  id. 
ooveuant  with  unoier-lessee,  id. 

costs  of  action  by  superior  landlord  against  leasee,  when 
recoverable,  704. 
where  premises  are  to  be  first  put  into  repair  by  land- 
lord, id. 
lessor  cannot  be  sued  without  having  notice  of  want  of 

repair,  id. 
covenant  to  repair,  defendant  being  allowed  rough  timba*, 
id. 
breach  of  oovenant  to  pay  rates  and  taxes,  id. 
what  oovenant  extends  to,  id.,  705. 

agreement  to  pay  all  taxes  obliges  tenant  to  pay  land  tax, 
705. 
but  not  water  rate,  id, 
covenant  may  extend  to  sums  levied  for  pennanent  im- 
provement of  premises,  id. 
examples  of  covenants,  id.,  706. 
principles  to  be  deduced  tharefrom,  706. 
non-payment  of  rates  a  breach  though  no  demand,  id. 
lessor  only  liable  to  pay  rates,  &o.,  on  reserved  rent,  id, 
breach  of  covenant  for  title,  t^. 
iisual  covenants  for  title,  id. 

implied  under  Conveyancing  Act,  1881,  id. 
how  far  breach  is  continuing,  707. 

share  of  cost  of  paving  new  road,  when  an  incumbrance,  id. 
where  covenant  for  seisin  in  fee,  and  premises  are  copy- 
hold, id. 
where  land  decreed  to  be  subject  to  rights  of  common, 

708. 
covenant  for  quiet  enjoyment,  707. 

tortious  disturbanoe  by  a  stranger,  no  breach  of,  id. 

unless  covenant  against  particular  person,  id. 
mere  nuisance  by  lancUord  not,  id.,  708. 
cases  upon  breaches  of,  707. 

forbidding  plaintiffs  tenant  to  pay  rent,  no  breach, 
708. 
unless  followed  by  payment  by  tenant,  id. 
question  of  fact  in  each  case,  id. 
nor  interference  with  particular  mode  of  enjoy- 
ment, t^. 
nor  adverse  decree  without  actual  disturbance^  id. 
is  independent  of  lessee's  covenants,  709. 
measure  of  damages,  id. 

where  no  eviction  down  to  assessment,  id. 
particular  breach  assigned  must  be  proved,  id. 
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COVENANT— aontinued. 

evidence  in  actions  on  ooyenants  relating  to  land — continti$d. 
breach  of  covenant  for  title — continued, 

breach  of  implied  covenant  on  words  << demise"  or 
"let,"  709. 
oeases  with  estate  out  of  which  lease  was  granted,  id. 
restrained  by  express  covenant,  id. 
in  demise  by  parol,  implied  contract  for  qmet  enjoy- 
ment, bnt  not  for  good  title,  id.,  710. 
agreement  for  lease  no  contract  for  quiet  enjoyment,  id. 
but  implies  power  to  lease,  id. 
breach  of  covenant  to  yield  up  premises  at  end  of  term,  id. 
when  premises  in  possession  of  under-tenant,  id, 
damages,  id. 
evidence  in  action  for  recovery  of  land  for  forfeiture  by  non-perform- 
ance of  covenant,  1018  ^^  neq.    See  Forfeiture. 
performance  of,  cannot  be  dispensed  with,  at  law,  except  by  deed, 

1027. 
that  mortgagor  should  hold  to  a  day  fixed,  operates  as  a  demise, 
1049. 

COVERTURE,    ^ee  Married  Woman ;  Wife. 
pioof  of,  125,  126,  215,  216. 

CREDIT, 

of  witness,  how  impeached  and  supported,  173,  174,  180,  182.    See 

Witnees. 
letters  of,  to  be  stamped  as  bill  of  exchange,  236. 
writing  opening  a,  is  not  an  equitable  assignment,  592. 
to  whom  given,  on  sale  of  goods,  531  et  teq. 
to  ag^nt,  id.    See  Agent. 
to  partners,  633  et  seq.    See  Partner. 
to  members  of  inchoate  company,  539,  540. 
to  wife,  540  et  teq.    See  Wife. 
in  case  of  repairs  of  ships,  562. 
not  expired,  defence  in  action  for  goods  sold,  547. 
in  calculating  time  of,  day  of  sale  excluded,  id. 
a  defence,  though  goods  fraudulently  bought  on  credit,  id. 
where  bill  agreed  to  be  given,  but  not  given,  id. 
in  case  of  £shonoured  bill,  vendor  may  sue  immediately,  uf., 
548. 
provided  bill  be  in  his  hands,  548. 

taken  on  wrong  stamp,  dishonour  need  not  be  proved,  id. 
where  vendor  makes  the  bill  his  own  by  laches  or  altera- 
tion, id. 
effect  of,  on  vesting  of  the  property  on  sale  of  goods,  947. 
where  goods  sold  on,  no  lien  arises,  980. 
mutual,  1134  ^^  eeq.    See  Mutual  Credit. 

CREDITOR, 

has  insurable  interest  in  debtor's  life,  436. 
composition  with,  631. 

under  Bankruptcy  Act,  1890 ..  1 145.     See  Bankruptcy  Act,  1890. 
may  appropriate  payment  if  debtor  do  not,  665. 
execution,  not  liable  in  trespass  if  he  accept  inteipleader  issue,  925. 
ejectment  by,  1050.     See  Elegit. 
"secured  creditor"  under  Bankruptcy  Act,  1883,  what  (s.  168), 

1081. 
priority  of,  in  administration  of  deceased's  estate,  1220. 
rights  of,  in  administration  by  court,  under  J.  Act,  1875,  s.  10.. 

1222. 
effect  of  devise  at  common  law,  as  against  specialty,  1229. 
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CREW, 

agreements  with,  when  exempt  from  stamp,  234. 
a  snffioient,  required  to  render  ship  seaworthy,  412. 
negligence  of,  no  breach  of  warranty  of  seaworthiness,  413. 

remotely  occasioning  loss  by  perils,  within  policy,  416. 

causing  injury  to  pilot,  owners  liable,  761. 
duty  of,  to  obey  pilot,  and  keep  good  look-out,  744. 

CRITICISM, 

fair,  a  defence  in  action  for  libel,  875. 

whether  sermon  deliyered  in  church  lawful  subject  of,  876. 

CROPS, 

away-g^oing,  custom  that  lessee  shall  have,  proTable  by  parol,  though 

not  mentioned  in  lease,  26. 
agreements  on  sale  of,  when  exempt  from  stamp  duty,  233. 
when  an  interest  in  Umd  within  Statute  of  Frauds,  s.  4 . .  303.  304. 
growing,  value  of,  recoverable  as  ^poods  bargained  and  sold,  529. 

taken  by  incommg  from  outgoing  tenant,  u/. 
when  action  for  excessiye  distress  lies  ror  seizing,  894. 

action  does  not  lie  for  selling  before  coming  ripe,  897. 
could  not  be  distrained  at  common  law,  but  now  distzainable 

by  statute,  905. 
landlord  to  be  allowed  rent  and  expenses  of  cultivation,  974. 
when  within  the  Bills  of  Sale  Acts,  1878  and  1882..  1252, 

1256. 
are  in  the  same  position  as  fixtures,  as  to  right  of  removal, 
965. 
owner  of,  in  exclusive  possession,  may  have  trespass  for,  927. 
trustee  in  bankruptcy  of  tenant  may  sell,  tenant  may  not  sell,  1125. 

CROSSED  CHEQUE.    See  Cheque. 

CROSS-EXAMINATION, 

practice  as  to,  in  general,  176  ^  seq.    See  Witneu. 

CROWN, 

oral  evidence  to  explain  grant  from,  28. 

when  charter  or  grant  from,  may  be  presumed,  40. 

letters  patent  of,  how  proved,  106,  107. 

ministers',  bailiff 8\  and  receivers'  accounts  of  Crown  lands,  evidenoe 

of  title  of  Crown,  1»6. 
instruments  relating  to  property  of,  liable  to  stamp  dnty,  218. 

unless  exempt  by  statute,  td. 
dedication  of  public  way  may  be  presumed  agfainst,  788. 
bound  by  letters  patent  for  invention,  841. 
but  officers  of,  may  use  invention  on  terms  to  be  settled  by  the 

Treasury,  id. 
Statute  of  Limitations  in  respect  of  realty,  as  against,  1069. 
heir-apparent  to,  Statute  of  Limitations  as  to,  660. 

CUSTODY, 

of  ancient  writings,  102,  103. 

document  must  come  from  proper  repository,  id. 

custody,  must  be  spoken  to  by  witness,  103. 

proper  custody,  what,  id. 

a  will  of  lands,  t^. 

expired  leases  in  custody  of  lessor  admissible,  id. 
of  parish  registers,  to  be  shown  on  production  of  copy,  123. 
witness  in,  attendance  at  trial  of,  how  procured,  152. 

CUSTOM, 

oral  evidence  of,  admissible  to  explain  written  instmmsnts,  22  et  tef. 
See  Oral  Evidence. 
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CU&TOyi— continued. 

immemorial,  when  presmned,  34. 

manorial,  or  of  borough  corporate,  proved  bj  repatation,  48.    See 

Searsay. 
general,  noticed  judicially,  84. 

aliteTy  where  particnlar,  id. 
of  London,  not  judidallj  noticed,  unless  certified,  83. 

aliterf  in  the  city  courts,  84. 
when  provable  by  custom  of  other  manor  or  district,  86. 

when  part  of  same  district  and  subject  to  same  tenure,  id. 

or  where  same  class  of  tenants  in  both,  t^. 
judgments  on  ouestions  of,  evidence  between  third  persons,  190,  191. 
decree  against  lord  of  a  manor  establishing  evidence  against  a  suc- 
ceeding lord,  198. 
of  manor,  when  proved  by  court  rolls  and  muniments,  208. 
local,  cannot  be  proved  b^  a  general  history,  214. 
may  regulate  time  of  notice  to  quit,  1099. 

CUSTOM  HOUSE, 

presumption  of  reg^arity  of  proceedings  at,  43. 

CUSTOMS, 

proof  of  condemnation  by  justice  under  Customs  Act,  108. 
evidence  in  actions  ag^ainst  officers  of,  1201  et  seq.    See  Officer. 

DA3tAGE  FEASANT, 

cattle,  may  be  distrained  at  night,  901. 

evidence  on  avowry  for  taking  cattle,  1077.    See  HepUvin, 

locomotive,  may  be  distrained,  1078. 

DAMAGES, 

are  put  in  issue  unless  expressly  admitted,  76,  280,  303. 

evidence  of,  what  admissible,  86,  87. 

in  respect  of  continuing  cause  of  action  to  be  assessed  to  time  of 

assessment,  290,  303. 
right  to  begin,  in  action  for,  279.    See  Practice  at  Trial. 
distinction  between  liquidated,  and  penalty,  316. 
in  action  on  sale  of  real  property,  id.,  321.    See  Vendee  ;  Vendor. 
for  use  and  occupation,  330. 
on  bills  of  exchange,  383. 
on  policy  of  marine  insurance,  432. 
on  contract  of  affreightment,  450. 
on  guarantee,  464. 
on  warranty  on  sale  of  chattels,  472. 

of  authority,  474. 
for  breach  of  promise  of  marriage,  476. 
against  solicitor  for  negligence,  491. 
for  wages  and  wrongful  dismissal,. 499. 
for  not  accepting  goods,  517. 
for  not  delivering  goods,  525. 

for  goods  sold  and  delivered,  evidence  in  mitigation  of,  546. 
breach  of  warranty  or  contract,  where  goods  sold  at 
fixed  price,  id. 
though  goods  accepted  and  not  returned,  id. 
cannot  show  that  patented  machine  bargained  for  is 
useless,  id. 
or  where  sale  by  sample  fairly  taken,  that  bulk  is 
unfit  for  use,  547. 
latent  defect,  discovered  after  time  at  which  vendor 
agreed  not  to  be  responsible,  no  defence,  id. 

VOL.  n.  vv 
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in  aotion  for  not  accepting^  stock,  566. 
for  not  deUyering  stock,  557. 
for  not  replacing  stock|  &c.,  id. 
against  carriers,  619. 
reooyered  bj  shipowners  for  collision,  mnst  be  paid  to  insozcn  on 

-valued  poUoy,  who  hare  settled  for  total  loss.  430. 
in  respect  of  a  liability  incnired  by  plaintiff,  464,  473. 
in  action  of  covenant,  not  to  assign,  697. 

to  repair,  702. 
for  title,  709. 

to  yield  up  ponnmninn  at  end  of  tenn,  710. 
in  action  of  debt  on  bond,  714. 
on  replevin  bond,  716. 
for  nuisance,  732. 
for  n^ligent  driving,  742. 

navigation,  746. 

in  case  of  collision,  id. 
no  deduction  in  respect  of  money  paid 
by  insorers  for  same  damage,  747. 
caused  by  negligence  of  commisHioners,  751 . 
in  action  for  wrongful  act,  &c.,  causing  death,  767. 
obstruction  to  light  and  air,  777. 
disturbance  of  common,  780. 
way,  732,  790. 
watercourse,  795. 
infringement  of  patent,  846. 
fraudulent  misrepresentation,  853. 
defamation,  865. 

evidence  in  mitigation  of,  878. 
malicious  prosecution,  8d7. 
malicious  arrest,  892. 
excessive  distress,  895. 
iiregular  distress,  898,  899. 
illegal  distress,  908. 

when  no  rent  due,  899,  908. 
seduction,  911. 

evidence  in  mitigation,  912. 
assault  and  battery,  913. 

evidence  in  mitigation,  914. 
false  imprisonment,  921. 

evidence  in  mitigation,  923. 
of  trespass  to  personal  property,  926. 

jury  may  give  damages  in  nature  of  interest,  id, 
of  trespass  to  land,  937. 

evidence  in  mitigation,  938. 
for  mesne  profits,  945. 

for  recovery  of  land  by  landlord  against  tenant,  id. 
of  trover,  973. 

evidence  in  mitigation,  988. 
for  detention,  990. 
of  replevin,  1079. 

against  justice,  when  plaintiff  can  only  recover  2d.,  1201. 
police   authority  for  ^damage  done   by   rioten, 

1243. 
sheriff  for  taking  plaintiff's  goods  in  exeootion, 
1249. 
not  paying  one  year's  rent,  1275. 
by  executor,  1209. 
against  sheriff,  for  not  levying  and  for  false  return,  1277. 
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DATE, 

of  deed,  m&y  be  varied  hj  oral  evidence,  20. 

of  letter,  preemnptive  eyidenoe  of  time  of  writing,  36. 

of  enrolment,  hv  clerk  of  enrolments,  conclusive  evidence,  142. 

of  acceptance  of  bill,  presomption  as  to,  645. 

of  filing  bill  of  sale,  proved  by  certified  copy,  1255,  1268. 

DAUGHTER, 

action  for  seduction  of,  909.    See  Seduetion. 

evidence  that  defendant  seduced  plaintifTs,  admitted  in  action  for 
trespass,  937. 

DEAD  FREIGHT, 
meaning  of,  454. 

DEAF  AND  DUMB, 

competent  witness,  160. 

DEATH, 

presumption  of,  42.    See  Premmption. 

of  party  alive  within  7  years,  must  be  proved,  95. 

register  of,  how  proved,  124.     See  Register. 

effect  of,  215,  216.    See  Segxtt&r, 
of  attesting  witness  to  deed,  effect  of,  131. 

to  will,  147. 
probate  or  letters  of  administration  are  not  evidence  of,  201. 
of  servant  by  defendant's  negligence  is  no  ground  of  action  by 

master,  742. 
action  for  wrongful  act,  default,  or  neglect,  causing,  766. 
Lord  Campbell's  Act,  stat.  9  &  10  Vict.  c.  93,  id, 

for  whose  benefit  action  sustainable,  id, 
Stat.  27  &  28  Vict.  c.  95,  id, 

action  allowed  where  no  executor,  &c.,  id. 
provisions  for  payment  of  money  into  court,  id. 
apportionment  of  amount  by  court,  id. 
by  collision  of  ships  at  sea,  within  Acts,  id. 

but  action  in  rem  against  foreign  ship  does  not  lie,  id. 
negligence  is  cause  of  action,  death  gives  no  further  right,  id, 

767. 
damages,  767. 

pecuniary  loss  alone  criterion  of,  id. 

mere  proof  of  death  and  negligence  gives  no  right  even  to 

nonunal,  id. 
reasonable  expectation  of   pecuniary   advantage,  may  be 

considered,  id. 
expenses  of  funeral,  &c.,  not  recoverable,  id. 
wages  earned  by  dbild,  id. 
expectation  of  life  an  element  to  be  considered,  id. 

how  proved,  id. 
jury  to  give  fair  compensation,  id, 
life  policy  of  deceased  to  be  taken  into  account,  tJ.,  768. 
so  a  policy  against  accidents,  768. 
iUiUry  as  to  policy  witii  Rulway  Passengers'  Assurance 
Co.,  id. 
limitation  of  liability  of  owner  of  sea-going  ships,  746. 
of  debtor,  depositions  receivable  in  evidence,  1121. 
revocation  of  guarantee  by,  464. 

authority  of  banker  to  pay  cheque,  by,  395. 
of  agent  for  sale  by,  1226. 
UU  2 
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DEBENTURE, 
stamp  on,  257. 

instruments,  in  form  promissory  notes,  sometimes  liable  to,  241, 

260. 
on  transfer  of,  where  marketable  secnri^,  246. 

not  marketable,  257. 
transferable  bj  deliTery,  259. 
registered,  of  company  not  within  BiUs  of  Sale  Acts,  1273. 

DEBT, 

presomption  of  satisfaction  of,  36. 
oral  admission  of,  eyidenoe  on  aoooont  stated,  64. 
foreign  judgment,  how  far  condoaiTe  evidence  of,  206. 
partner^p,  nature  of,  538. 

effect  of  judgment  on,  against  one  partner,  id. 
effect  of  judgment  on  bill  of  exchange  far  joint,  id. 
transfer  of  debt  by  and  between  throe  parties,  591.     See  Momty  hmd 

and  received. 
how  taken  out  of  Statutes  of  Limitations,  651  et  teq.   See  ZimiUttumM^ 

Statutes  of, 
nature  of,  to  constitute  set-off,  673.     See  Set-off, 
acknowledgment  of,   in    deed,   may  amount  to  ooyenant   to  pay 

it,  681. 
evidence  in  action  of,  for  rent,  695.     See  Rent. 
charge  for  payment  of,  does  not  give  trustees  legal  estate,  995. 
evidence  of  reputed  ownership  of,  1098.     See  Jteputed  (honenhip. 
order  of  payment  of,  in  distribution  of  assets  by  executor,  1219 

et  aeq. 
lies- against  heir,  on  specialty  of  ancestor,  if  named  in  deed,  1228. 

DEBTOR.     See  Bankrupt;  Bankruptcy  Act,  1883,  Id.,  1890;  JDeedt  9/ 

Arrangement  Act^  1887. 
can  petition  for  adjudication  in  bankruptcy  against  himself,  1104. 
who  has  compounded  with  his  creditors,  action  against,  1145.     See 

Bankruptcy  Act,  1890. 
making  deed  of  arrang^ement  witii  creditors,  1149.     See  DetdB  of 

Arrangement  Act,  1887. 

DEBTORS  ACT,  1869  :  Stat.  32  &  33  Vict.  c.  62. 

imprisonment  for  debt  in  g^eral  abolished  (s.  4),  888,  1246. 
except  in  certain  cases,  id, 
and  then  limited  to  one  year,  id. 
judge  has  power  to  order  imprisonment  of  judgment  debtor  for  six 
weeks  (s.  5),  id. 
provided  debtor  was  able  and  neglected  to  pay,  id, 
jurisdiction  vested  in  bankruptcy  registrars,  %d. 
order  not  an  attachment  for  debt,  within  Sheriffs  Act,  1887, 

s.  14  (1),  918. 
debtor  may  be  taken  to  prison  thereunder  within  twenty-four 
hours,  id. 
arrest  on  mesne  process  abolished  (s.  6),  815,  1246. 
debtor  may  be  arrested  on  judge's  order  for  not  more  than  six 
months  or  until  he  gives  security,  id. 
in  what  cases  order  may  be  made,  id, 
8.  10  gives  power  to  make  rules,  t^. 

Rules,  1883,  O.  XLII.  r.  25,  and  O.  LXTX.  made  thereunder.  U. 
arrangement  or  composition  does  not  bind  defrauded  creditor  (s.  15), 
1146. 
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DECEIT,  ACTION  FOR.    See  Fraud. 
when  it  lies,  847. 
representation  must  be  of  existing  fact,  id, 

of  opinion,  may  involve  representation  of  knowledge  of  facts,  id. 
intention  is  matter  of  fact,  848. 
proof  of  fraud  necessary,  id. 
no  legal  fraud  in  absence  of  moral  fraud,  id. 
false  statement  in  honest  belief  of  truth  insufficient,  id, 

but  if  made  carelessly  without  reasonable  belief  of  truth ,  may  be 
evidence  of  fraud,  id. 
misrepresentation  of  law  not  actionable,  id. 

unless  fraudulent,  id. 
innocent  misstatement  by  agent,  id. 
contract  based  on  untrue  statement  will  be  set  aside,  id, 
and  money  paid  ordered  to  be  refunded,  id, 
and  plaintiff  to  be  indemnified,  id. 
joint  and  several  liabilitv  to  restore  money  fraudulently  taken,  id, 
fraud  if  relied  on,  must  oe  distinctly  alleged  and  proved,  id. 
defendant  is  competent  witness  to  rebut  fraud,  849. 
liabilit}'  for  fraud  of  agent  carrying  on  business,  id. 
principals  not  liable  in  any  other  case,  id. 

nor  for  representations  of  agent  made  solely  for  his  own  ends,  id. 
false  statement  in  prospectus,  advertisement,  &c.,  id. 
by  managers  and  directors  of  company,  id. 
misrepresentation  must  have  materially  influenced  plaintiff,  id, 
as  to  effect  of  circular  correcting  misrepresentation,  id, 
representation,  reports  obtained  by  directors,  id..  Add.  849. 
construction  of  written  representation  is  for  the  judge,  850. 
shareholder  retaining  shares  cannot  sue  company  for  damage,  id. 
only  remedy,  is  rescission  of  the  contract,  id. 
which  must  be  prior  to  winding  up,  id. 

unless  active  steps  taken  previously,  id. 
or  agreement  with  company,  id. 
prospectus  offering  shares,  to  contain  particulars  of  contracts.  Com- 
panies Act,  1867,  s.  38,  id. 
what  contracts  included  in  section,  id. 
bend  fide  omission  no  excuse,  id. 
section  for  protection  of  shareholders  only,  id. 
Directors'  LiabiUty  Act,  1890  (53  &  54  Vict.  c.  64),  851. 

director,  promoter,  &c.  liable  for  misstatement  in  proepectas 
(8. 3  (1)),  id. 
unless  he  believed  and  had  reasonable  grounds  for  believing 

statement  to  be  true,  id. 
or  it  was  fair  extract  of  report  of  expert,  id. 

secutf  if  he  had  no  reasonable  ground  for  believing 
expert  competent,  id. 
or  it  was  fair  extract  of  public  document,  id. 
or  he  withdrew  consent  to  be  director  before  issue  of  pros- 
pectus, id. 
or  it  was  issued  without  his  knowledge  or  consent,  id. 
or  after  issue  he  withdrew  consent  and  gave  public  notice 
thereof,  id. 
promoter  means  party  to  preparation  of  the  prospectus  (s.  3  (2)), 
id. 
but  not  person  engaged  by  him  professioDally,  id, 
director  of  existmg  company,  seeking  further  capital,  not  liable 

unless  he  authorized  prospectus  (s.  3  (3)),  id.f  852. 
definition  of  '*  expert,"  (s.  3  (4)),  id. 

provision  for  indemnity  of  person  who  is  liable  ftoin  his  Qame  being 
published  as  director  (s.  4),  id. 
contribution  between  directors  (s,  5),  id. 
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misrepresentation  made  to  third  person,  when  actionable,  852. 

act  of  plaintiff  must  be  directly  induced  thereby,  id. 
company  liable  for  fraud  of  agent,  id,,  1167,  1168.    See  Joint  Stock 
Company. 
to  the  extent,  at  any  rate,  of  company's  profit  thereby,  852. 
not  liable  where  agent  acted  for  his  own  private  enda,  id. 
evidence  of  similar  frauds  admissible,  853. 
plaintiff  must  prove  actual  damage  to  himself,  id. 
damages,  id, 

costs  incurred  to  reverse  consequences  of  fraud  too  remote,  id. 
in  case  of  shares  difference  between  price  and  real  value  on 
allotment  recoverable,  id, 
so  where  worthless,  amount  paid  recoverable,  id. 
plaintiff  not  bound  to  realise  shares  to  ascertain  damage,  id, 
where  def endiuit  agent  fraudulently  sold  plaintiff  his  own  seoa- 

rities,  id. 
for  injury,  direct  and  natural  consequence,  recoverable,  473,  85S. 
as  to  costs  of  abortive  action,  474,  854. 
remedies  of  principal  where  agent  has  been  bribed,  854. 
misrepresentation  of  the  value  of  property,  id. 

on  sale  of  public  house,  though  not  in  written  contract,  id, 
chattel  sold  with  idl  faults,  seller  not  liable  for  latent  defect,  id. 
unless  he  misrepresented  condition  so  as  to  deceive,  id. 
or  prevented  purchaser  from  discovering  comditioa,  id. 
misrepresentation  of  solvency,  &c.,  id. 

when  representation  must  be  in  writing,  signed  by  party  to  be 
charged,  id. 
cases  within  9  Oeo.  4,  c.  14,  s.  6.  .855. 

signature  of  agent  or  partner  insufficient,  id, 
defences,  infancy,  642. 

coverture,  1231. 
misrepresentation  at  authority,  474.    See  Warranty, 
oountecf  citing  trade  marks,  829.    See  Trade  Mark. 


DECLABATIOK  OF  WAR.    See  War. 


DECLABATIONS, 

of  person  in  whose  possession  an  instrument  has  been,  when  admis- 
sible to  account  for  non-production,  6. 
generally  inadmissible  unless  by  way  of  admission,  44. 
of  what  persons  admissible  on  questions  of  pedig^ree,  46,  47.    See 
Heartay, 
inadmissible,  post  litem  motam,  48. 

or  until  declarant  proved  to  be  dead,  id. 
of  deceased  persons,  as  to  public  rights,  50. 

parishioners  on  question  of  parish  boundary  or  parochial 
modus,  admissible,  51. 
of  deceased  copyholder,  to  prove  right  of  free  warren,  49. 
of  living  persons  inadmissible  to  prove  reputation,  51. 
of  deceased  corporator,  to  prove  custom,  id. 
admissible  when  part  of  the  transaction,  id,,  52.    See  Hearsay. 
of  plaintiff,  when  admissible  for  himself,  52. 
admissible  as  evidence  of  feelings,  id. 
of  plaintiff  to  defendant  when  part  of  the  res  yesta,  53. 
of  reputation  where  character  is  in  issue,  id, 
sometimes  receivable,  per  m,  as  a  claim,  id. 
of  deceased  persons  not  made  evidence  by  absence  of  interest,  55. 
against  their  pecuniary  interest  admissible,  id,,  66. 
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of  deceased  testator  as  to  intention,  evidenoe  to  proTe  or  disprove 

frand,  55. 
made  before  execution  of  will  evidence  as  to 
alterations,  id. 
ueu8j  if  made  after  execution,  id. 
to  prove  contents  of  lost  will  admissible,  id, 
as  to  intention  of  revocation,  1046. 
clergyman  that  he  had  solemnized  irregular  mairiages 

inadmissible,  56. 
tenant,  evidenoe  of  seisia  of  lessor,  1029. 
limiting  the  estate  of  deceased  person  in  possession,  admissible,  57. 
by  entries  of  receipts  in  a  private  book  aomissible,  id. 
charging  deceased,  though  balance  in  Ms  favour,  58. 
entrv  connected  with  receipt  alone  admissible,  id. 
qtuere,  whether  executor  can  avail  himself  of  declaration  made  by 

testator  against  his  then  interest,  59. 
by  entry  of  receipt  of  interest  to  disprove  that  sum  was  paid  as  a 

gift,  id. 
of  former  owners  of  estate,  id. 

admissible  though  the^  are  living,  id. 
of  tenant  inadmissible  agamst  reversioner,  id. 
by  entries,  &o.,  of  decreed  persons  in  regular  discharge  of  duiy, 

&c.,  60. 
of  party  interested  in  suit,  but  not  named  on  record,  67* 

who  has  indemnijfied  sheriff,  in  action  against,  68. 
interested  in  detainer  of  deed,  id. 
for  whose  benefit  plaintiff  sues  on  a  bill,  id. 
from  whom  overdue  bill  received,  id. 
of  joint-contractor,  though  uot  joined  in  action,  id. 
of  executor  abroad  inadmissible  against  party  suing  as  administrator, 

durante  abientid,  id.,  69. 
of  trostee  of  bankrupt,  made  before  appointment,  69. 
of  guardian  and  proehein  amy,  id. 
of  agents  and  servants  when  admissible,  id.    See  Agent. 
of  principal  indmissible  in  action  against  surety,  70. 
of  partner  against  co-partners,  71.    See  Fartn&r. 
of  wife,  when  evidence  for  or  against  her  husband,  72.    See  Wife. 
of  counjBel  or  solicitor  admissible  against  client,  id.,  73. 
of  testator  to  prove  contents  of  lost  will,  143. 
of  former  holder  of  bill  of  exchange,  when  admissible,  387. 
of  plaintiff^  s  father,  when  admissible  in  action  on  breach  of  promise 

of  marriage,  447. 
of  coachman,  admissible  against  carrier,  619. 

of  deceased  members  of  family  inadmissible  to  prove  infancy,  46,  644. 
of  spectators,  that  picture  intended  to  represent  party  libelfed,  862. 
of  persons  averred  to  have  left  off  dealing,  &c.,  madmissible,  865. 
of  husband  or  wife,  inadmissible  to  prove  illegitimaoy  of  son,  1038. 
except  to  show  birth  before  their  marriage,  t^. 
admissible  to  prove  fraudulent  assignment,  52,  1122. 

or  to  rebut  fraud,  52. 
when  admissible  to  prove  intent  with  which  he  departed  the 
realm,  or  from  dwemng-house,  1122. 
of  sheriff's  ofBoer,  1246. 
of  assignor  to  prove  fraudulent  assignment,  1260,  1261. 

DECREE, 

of  Court  of  Chancery,  proof  and  effect  of,  112,   113,  197.    See 
Chaneery. 

DEDICATION, 

of  way,  to  public,  presumption  of,  787.    See  Way. 
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DEED.     See  Dted*  of  Arrangement  Act,  1887 ;  Indenture;  Tttle  Deeds. 
oounterpart  of,  admissible  as  prinuuT*  evidence,  3. 

withoat  notice  to  prodaoe  other  part,  id. 
when  seoonduT  evidence  of,  admissible,  4 — 7 .    See  Secondary  Evidence. 
when  oral  evidence  of,  admissible,  16  et  seq.    See  Oral  Ewidenee. 
cannot  be  revoked  or  discharged  by  parol  or  writing  not  under  seal,  29. 
release  after  breach  of  simple  contract,  must  be  hj^  id. 
an  acknowledgment  of  receipt  of  money  in,  was  oandnsive,  66. 
teeua,  receipt  indorsed  on,  id. 

absence  of,  effect  in  equity,  id. 

now  altered  by  Conveyancing  Act,  1881,  id. 
recitals  in,  evidence  against  parties  and  privies,  76. 
estoppel  in  action  on  the  deed,  id. 

but  not  neceBsarily  to  all  parties,  id. 
CDStody  of  ancient,  102  et  aeq.    See  Custody. 
proof  of  corporation,  130. 

sealing  equivalent  to  delivery,  id. 

nnless  deed  not  to  take  effect  presently,  id. 

seal  most  g^erally  be  proved,  id. 

batsee8&9Vict.  c.  113. .100,  130. 
presumed  to  be  regularly  attached,  130. 

but  presumption  may  be  rebutted,  id. 
priority  of  contonporsneous  deeds,  id. 
proof  of  private,  131. 
proof  of  attestation  of,  id.    See  Witneee. 
of  execution  of,  133. 

of  identity  of  person  sig^ning,  134.    See  Identity. 
proof  of  sealing  and  delivery  of,  135. 

one  seal  suSficient  where  two  execute,  id. 
party's  sig^nature  when  evidence  of  delivery,  id. 
when  blanks  in,  may  be  filled  up,  id.    See  Blank. 
what  amounts  to  re-delivery,  id. 

"  signing  and  sealing,*'  in  attestation,  evidence  of  delivery,  id. 
where  no  signature,  but  party  named  in,  acts  under  deed,  id. 
circumstances  necessair  from  which  sealing  may  be  inferred,  136. 
no  particular  form  of  delivery  necessary,  id. 
"proci  ofexecution  under  a  power  of  attorney,  id.  See  F&werof Attorney. 
"pQiwet  should  be  produced,  id. 

authority  niust  generally  be  by  deed,  id. 
donee  of  power  may  execute  under  his  hand  and  seal,  id. 
office  copy  from  central  office  sufficient  evidence,  id. 
power  to  direct  execution  of,  by  nominee  of  court,  id. 
proof  of  execution,  id.,  137. 
signature  to,  when  necessary,  137. 

whether  signature  required  under  Statute  of  Frauds,  id. 
indenture  of,  not  now  requisite,  id. 
delivery  of,  as  an  escrow,  id. 

ddiivery  to  third  person  not  essential,  id. 
proof  of  attested  deed  bv  secondarr  evidence,  uf.,  138. 
proof  and  comparison  of  handwriting  in,  138  et  seq.  See  Siandwritinf. 
proof  of  execution,  when  dispensed  with,  140. 
when  30  years  old,  id. 
if  from  proper  custody,  id.    See  Custody. 
or  poasession  have  accompanied  it,  id. 
proper  custody,  question  for  judge,  id. 
interlineation,  &c.,  in,  is  presumed  to  have  been  before  exeoa- 

tion,  id.,  141. 
when  produced  on  notice  by  party  claiming  interest  under,  141. 

but  interest  must  be  in  connection  with  the  action,  id. 
by  admission  in  the  cause,  or  on  the  pleadings,  142. 
if  party  be  estopped  from  disputing  it,  id. 
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liEED— continued, 

proof  of  deed  enrolled  or  registered,  142. 
enrolment  of,  id.     See  Enrolment. 
production  of,  nnder  ntbpamd  duces  tecum,  164. 

neither  party  nor  solicitor  compellable  to  produce  title  deeds,  155. 
when  solicitor  may  decline  to  produce,  156. 
execution  of,  how  put  in  issue,  682. 
stamp  on,  251.     See  Stamp. 

title,  tenant  for  life,  is  entitled  to  recover  from  remainderman,  989. 

on  the  death  of,  reversioner  may  recover  de- 
posited, id. 
damaffes  recoverable  in  trover  for,  974. 
effect  of  alteration  of,  631  et  teq.,  684.    See  Alteration. 
of  company  how  executed,  1169,  1173,  1174,  1183.    See  Joint  Stock 

Company. 
company  may  execute  out  of  kingdom,  by  power  of  attorney,  1170. 
or  by  special  seal  under  Companies  Seals  Act,  1864,  id. 

DEEDS  OP  ARRANGEMENT  ACJT,  1887  (50  &  51  Vict.  o.  57), 
deeds  to  which  the  Act  applies  (s.  4),  1149. 
avoidance  of  unresistered  deeds  of  arrangement  (s.  5),  id. 
registration,  like  uiat  of  bill  of  sale  with  affidavit  (s.  6),  id. 
contents  of  affidavit,  id. 
deed  to  bear  ad  valorem  stamp,  1150. 
register  to  be  kept  (s.  7),  id. 

registrar  of  bills  of  sale  to  be  regplstrar  (s.  8  (1)),  id. 
the  office  for  registration,  bills  of  sale  department  of  central  office 

(s.  8  (2)),  id. 
power  to  extend  time  for  registration  and  to  rectify  register  (s.  9),  id. 
time  for  reg^tration  (s.  10^,  id. 

office  copy,  primd  facie  evidence  of  deed  and  of  registration  (s.  11),  id. 
Act  not  to  affect  law  of  bankruptcy,  or  give  validity  to  deed  which 

is  act  of  bankruptcy  or  void  or  voidable  (s.  17),  id, 
power  to  make  rules  (s.  18),  id. 
mterpretation  of  terms  (s.  19),  id. 
where  all  acceding  creditors  parties  to  deed,  some  may  execute  after 

registration,  id, 

DEFAMATION,  ACTION  FOR, 

difference  between  written  and  spoken  slander,  855. 
spoken  slander  is  actionable,  when,  id. 
written  slander  always  actionable,  id. 
action  maintainable  by  two  or  more  plaintiffs  not  jointly  interested, 
id. 
damages,  should  then  be  assessed  separately,  id. 
judgment  for  the  defendant  on  part  of  connected  libel  is  bar  to 

action  on  another  part,  id. 
proof  of  introductory  averment,  &o.,  id. 

when  words  are  only  actionable  as  having  been  spoken  of  plain- 
tiff in  a  particular  character,  that  character  must,  if 
denied,  be  proved,  id.,  856. 
unless  words  admit  character,  67,  856. 
how  proved,  id. 

in  case  of  medical  qualiffcation,  id. 
proof  of  plaintiff  being  a  solicitor,  489,  856. 
whether  so  spoken,  question  for  jury,  856. 
words  must  show  want  of  some  general  requisite,  or  connect 
imputation  with  office,  id. 
proof  of  the  libel,  857. 

actual  words  must  be  set  out,  t^^. 
omission  not  fatal  unless  sense  is  varied,  id. 
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DEFAMATION,  ACTION  TOB.-^wiUinmd. 
^^sqqI  of  the  libel — continued. 

aeoondary  evidenoe  admisaible  where  libel  lost,  857. 

unless  privileged  from  produotion,  from  pubUc  poKicXy  172, 
867. 
writing,  whether  libelloiu,  qnestion  for  the  jniy,  857. 
definition  of  libel,  qnestion  for  judge,  id. 
writing  may  be  a  Ubel  on  a  private  person  though  not  on  a  pub« 

lie  oharaoter,  id, 
test  is  how  writing  will  be  understood,  not  intention  of  its  publi- 
cation, id. 
libel  may  be  expressed  by  signs  or  pictures,  id. 
charge  of  ingratitode,  libellous,  id. 

or  imputation  of  pecuniary  difficulties,  858. 
or  publication  of  story  told  by  plaintiff  of  himself,  id. 
what  is  mere  slander  of  plaintiff's  goodii  and  not  libel,  «tf.,  881. 
in  case  of  criticism  on  plaintiff's  book,  858. 
proof  of  publication  of  libel  by  defendant,  id.  ' 

whether  production  of  libel  in  defendant's  handwriting  primA 

faeie  evidence  of  publication,  id.y  859. 
printing  a  libel,  whether  amounts  to  publication,  859. 
publication  by  telegraphic  message,  t^. 
publication  to  plaintiff  himself,  not  actionable,  id. 
alitery  when  delivered  to  agent  of  plaintiff,  id. 
libellous  letter  sent  by  post,  proof  of  its  delivery,  id. 
sending  libel  in  letter  addressed  to  wife  of  plaintiff  snfBcnfwt 
publioation,  id. 
but  not  showing  it  by  defendant  to  his  own  wife,  id, 
showing  copy  of  libellous  caricature,  id. 
delivery  by  governor  of  colony  to  law  officer,  id. 
sale  of,  in  defendant's  shop,  though  not  privy  to  oontemts,  id. 
seeusy  where  ignorance  of  contents  not  negligent,  and  no 
ground  for  supposing  them  to  be  libellous,  id. 
delivery  of  newspaper  to  officer  of  stamp  office,  id. 
accounting  with  such  officer  for  stamps,  id. 
publication  by  another  at  defendant's  request,  id.,  860. 
where  d^endant  gives  outline  of  libel,  860. 
delivery  to  reporter  of  newspaper,  id. 
paper  in  defendant's  handwriting,  found  in  offioe  of  editor  of 
paper,  evidence  against  defendant,  id, 
so  impression  left  with  printer,  id. 
sale  of  each  copy  a  distinct  publication,  id. 
admission  by  defendant  of  publication,  id. 
proof  of  publication  in  newspapers,  id. 

plaintiff  mav  obtain  discovery  by  interrogatories,  861 . 
Newspaper  Libel  and  Registration  Act,  1881, 44  &  45  Vict.  c.  60,  id. 
established  register  of  newspapers  (s.  8),  id. 
return  to  be  made  yearly  of  newspaper  proprietorB,  ^.  (a.  9), 
id. 
and  of  change  of  interest  (s.  11),  id. 
return  of  newspaper  proprietors  to  be  registered  (s.  IS),  id. 
sealed  or  certified  copies  of  tegister  evidence  (s.  15),  wf. 
Board  of  Trade  may  authorize  regfister  of  reprceentative  pro- 
prietors (s.  7),  id. 
provisions  do  not  apply  to  newspaper  belonging  to  a  legistarad 

company  (s.  18),  «^. 
definition  of  newspaper  (s.  1),  id. 

proof  where  certificate  of  proprietozship  or  diaooverj  not  ob- 
tained, 862. 
proof  of  the  speaking  the  slander,  id. 
material  part  simcient,  id. 
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DEFAMATION,  ACTION  FOBr-eontinued. 
proof  of  the  speakiiig  the  slander — eontinued. 

spoken  in  foreign  language,  will  not  sapport  avennent  of  English 
words,  862. 
it  must  be  alleged  and  proved  that  hearer  nnderstood  the 
language,  id. 
proof  of  innuendo,  id. 

must  be  proved  as  laid,  id. 

whether  words  can  bear  meaning  assig^ned  is  question  for  judge,  id. 

whether  words  do  bear  suoh  meaning  is  for  jury,  id. 

where  inference  of  innuendo,  not  natural  one,  evidence  of  cir<- 

cumstanoes  requisite  to  prove  innuendo,  id. 
court  as  well  as  jjtry  may  notice  figurative  expressions,  id. 
imputation  on  a  class,  applied  to  {uaintifl,  868. 
verdict  may  be  confined  to  innuendo  proved,  id. 
proof  of  malice,  id. 

presumed  in  case  of  defamatory  publication,  id. 
must  be  proved  where  the  words  are  privileged,  id. 

and  that  the  defendant,  by  reason  tigered,  misused  the 
privileged  occasion,  id. 
onus  of  proof  is  on  the  plaintiff,  id. 

that  character  ia  false  is  evidence  of  malice,  if  defendant  be- 
lieved it  to  be  untrue,  id. 
so  if  defendant  uttered  serious  charges,  as  of  his  own  know- 
ledge, id. 
but  if  defendant  believed  statement,  it  is  immaterial  that  he  had 

no  ground  for  belief,  id. 
express  malice  may  be  collected  from  libel,  864. 
defence  of  justification  neither  proved  nor  abandoned,  id. 
corporation  may  be  gpuilty  of,  id. 
evidence  of  other  words  or  lilSelB,  id. 

sometimes  given  to  show  malevolence,  id. 
as  publications  six  years  before  libel,  id. 
words  spoken  after  action  brought,  id. 
repetition  of  libel  may  be  shown,  866. 
where  intent  unequivocal,  id. 
must  relate  to  libel  in  the  statement  of  claim,  id. 
may  be  proved  by  defendant  to  be  true,  id. 
evidence  of  plaintiff's  good  character,  87,  865. 
proof  of  damage,  865. 

words  actionable  in  themselves,  or  with  reference  to  plaintifi*s 

trade,  require  no  evidence  of  damage,  id. 
words  are  not  actionable  though  special  damage,  unless  de- 
famatory, id. 
although  damage  might  arise  therefrom,  under  some  ciroum- 
stan^Bs,  id. 
evidence  of   particular  instances    inadmissible  under  g^eneral 

allegation,  id. 
g^eral  allegation  of  loss  of  trade,  id. 
allegation  of  loss  of  particular  customers,  id, 
effect  of  repetition  oi  words,  866. 

defendant  liable  where  repetition  authorized,  id. 

or  there  is  moral  obligation  to  repeat  slander,  id. 
defendant  not  liable  in  other  cases,  id.f  Add.  866. 
damage  must  be  natural  consequence  o^  words  spoken,  866. 
and  not  be  too  remote,  id. 

as  illness  caused  by  words  spoken,  id. 
nor  unsubstantial,  as  chance  of  election  at  Reform  Club,  id, 
or  loss  of  membiarship  with  a  society  of  protestant  dis- 
senters, id. 
quare,  as  to  loss  of  husband's  society,  id. 


1 


1388  Index. 

DEFAMATION,  ACTION  YO^i— continued. 
proof  of  damage — continued. 

damage  most  be  natural  conaequenoe  of  wdrds  spoken — eontimued. 
loes  of  substantial  benefit,  arising  from  hospitalitj-  suffi- 
cient, 866. 
incorrect  statement  of  plaintiffs  oonTiotion,  id.,  867. 
cross-examination  of  plaintiff  may  agg^yate  libel,  867. 
jury  to  look  at  the  whole  conduct  of  defendant  from  pnbliiaitian 
down  to  verdict,  id. 
injunction  may  now  be  granted,  id. 

even  though  not  a  trade  libel,  id. 
costs,  291  et  aeq.,  867. 

successful  pUuntiff  entitled  to,  291,  294. 

unless  order  be  made  to  deprive  him  of  them,  291.    See  CoaU. 
consolidation  of  actions  brought  by  same  plaintifl,  867. 
jury  to  assess  whole  damages  in  one  sum,  id. 
separate  verdict  against  each  defendant,  id. 
Older  as  to  costs,  td. 
defence,  id. 

defences  raising  new  matter  should  be  specially  pleaded,  id. 
in  action  for  imputing  criminal  offence,  defendant  may  contend 
words  were  not  so  meant,  id.,  868. 
but  no  defence  that  words  were  spoken  carelessly  or  in  jert, 
868. 
defendant  entitled  to  have  whole  publication  read,  id. 
money  cannot  be  paid  into  court  with  defence  denying*  liability, 

id. 
privileged  communication — absolute  privilege,  id. 

when  communication  of  a  oriminatoiy  character  is  priTilqred, 

id. 
words  spoken  by  member  of  Parliament  in  his  place,  id. 
contained  in  a  petition  to  Parliament,  id. 
words  used  by  judge,  judicially,  privileged,  Uiopghmaliciooa 
and  not  spoken  bondjide,  id. 
or  by  a  coroner  at  inquisition,  id. 
so  libellous  words  in  a  military  report,  id. 
words  spoken  or  affidavit  used  in  the  course  of  a  legal  prooeed- 
ing,  id. 
used  by  counsel  in  pleading  or  a  solicitor  acting  as  advoeafte^ 
869. 
fair  and  accurate  contemporaneous  report  in  a  newspaper  ol 

legal  proceedings  privileged,  id. 
privileged  communication — qualified  privilege — evidence  to  rebut 
malice,  id. 
communication  bondJSde,  where  party  has  interest  or  du^,  tf. 
dutj  includes  moral  and  social  duties  of  imperfect  obliga- 
tion, id. 
so  where  person  bondJSde  thinks  he  has  duty,  id. 
privilege  not  taken  away  by  defendant  bondjide  addiesMug 

wrong  person,  id. 
judge  to  determine  whether  occasion  creates  privilege,  id. 
jury  whether  express  malice  is  proved,  870. 
if  no  evidence  of  express  mahce,  judge  bound  to  diieet 

verdict  for  defendant,  id. 
instances  of  privileged  communications,  id. 

speech  a£  member  of  Parliament  to  constitnents,  «^ 
words  spoken  bondJSde  to  obtain  redress,  id. 
communications  in  confidence,  id. 
bondJSde  character  of  servant,  id. 

when  statement  of  reason  for  dismissing  senraat  is 
privileged,  «J.,  871. 
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DEFAMATION,  ACTION  FOR-eontinu^. 
defenoe — continued. 

priTileged  commiinication — qualified  privilege — continued, 

statement  against  servant  discovered  alter  oharaoter  given, 

privileged,  871. 
advice  to  persons  who  ask  or  have  a  right  to  expect  it,  id. 
charge  against  plaintiff  may  be  privileged  although  made 
before  a  stranger,  t^. 
aliter,  if  to  a  stranger  when  plaintiff  is  absent,  id. 
presence  of  reporters  whom  defendant  cannot  exclude  will 

not  destroy  privilege,  872. 
repetition  of  charge  to  plaintiff's  employer,  id. 
cnarge  against  master  of  ship  to  owner,  id. 
reports  of  auditors  of   joint- stock  company,  primd  facie 

privileged,  873. 
reply  may  be  made  through  same  medium  as  attack,  id. 
moral  advice,  id. 
words  spoken  or  written  with  the  view  of  investigating  fact 

in  which  party  is  interested,  id. 
notice  in  a  legal  proceeding  is  privilege,  id. 
publication  of  proceedings  of  court  of  justice  privileged  if 
substantially  fair  and  correct,  t<f.,  874. 
aliterj  if  published  maliciously,  874. 
privilege  extends  to  investigations  of  a  preliminary 

character  where  charge  dismissed,  id. 
or  final  judgment  given,  id. 

where  inquiry  private,  or  no  jurisdiction,  no  privi- 
lege, id. 
court  has  jurisdiction  to  consider  if  facts  make  out 

jurisdiction,  id. 
qu€ere,  in  case  where  defendant  committed  for  trial, 

id. 
proceedings  on  coroner's  inquisition  held  not  privi- 
leged, t^. 
so  in  case  of  extra-judicial  commission,  id. 
register  of  county  court  judgments,  id. 
where  trial  lasts  several  days,  report  of  each  day  privi- 
lege, id. 
as  to  report  of  judgment  without  evidence,  id. 
report  of  legal  proceedings  in  newspapers  privilege, 
869. 
X  of  proceeding's  in  parliament,  874. 

or  before  a  parliamentaiy  committee,  id. 
report  of  general  medical  council  of  removal  of  plain- 
tiff's name  from  medical  register,  874,  875. 
writer  discussing  conduct  of  magistrates  dismissing  a 
charge,  876. 
and  commenting  on  evidence  given,  privileged,  id. 
seeuSf  arguing  from  extrinsic  facts,  id. 
fair  comments  on  proceedings  in  courts  of  justice  allow- 
able, id. 
so  on  proceedings  in  Parliament,  id. 
so  of  matters  of  national  importance,  id. 
no  privilege  in  making  false  charges  against  public 
officer,  id. 
comments  on  leg^l  proceedings,  liability  for   mis-state- 
ment, id. 
defendant  may  contend  writing  not  injurious,  id. 
criticism  on  a  literary  work  privileged,  id. 

but  not  observations  personally  slanderous,  id. 
or  if  it  mifl-deflcribe  work  criticised,  id. 
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defenoe — continued. 

priyfleg^  commnniftstioii— qualified  priTilege — eotUmmed. 

pziyileged  where  object  to  ooneot  miarepreaeD.tatian,  ftc, 
876. 
BO  oomments  on  qnackerj  and  poffeij,  id. 

no  qoestion  of  priyilogc^  but  fibei  or  not, 

id. 
on  handbUla  and  placarda,  876. 
on  public  entertamments  and  acton,  id. 
on  petitions  presented  to  Fazliamentt  id, 
on  oondnot  A  peEBons  at  pnblic  meeting, 

id. 
on  oondnot  of  clergyni£n,  id. 
bat  not  on  the  manager  of  a  ofatfity,  id, 
quare,  on  a  sennon,  id. 
plaintiff's  position  and  character  most  be  of  geoeral  inftB- 
rest,  id, 
pablieatum.  in  newspapers  of  reports  of  public  meetings,  «£. 

no  privilege  at  common  law  in  reporting  ftrjwrtffaefsinatorf 
statements  at  Testry  meetings,  id. 
or  local  board,  id. 

or  commissioners  nnder  local  improTement  Act,  id. 
protection  given  by  51  &  62  Vict.  c.  64,  s.  4,  id. 

nnlesB  def endiuit  has  refused  to  insert  explanatinn  bjr 
plaintiff,  877. 
paUioation  of  parliamentary  papers,  id. 

Stat.  3  &  4  Vict.  c.  9,  id. 
evidence  of  the  tnith  of  the  libel  or  words,  id. 
must  be  pleaded  specially,  id. 
how  proved,  id. 

evidence  of  conviction  insufficient,  878. 
a  felon  cannot  be  so  called  after  sentence  completed,  id^ 
accord  and  satisfaction,  id. 
Statute  of  Limitations,  id. 
evidence  that  the  words  were  first  spoken  by  another,  id. 

in  general  no  defence  that  defendant  merely  heard  the  v«ds 
as  rumour,  id, 
evidence  in  mitigation  of  damage  id, 

no  denial  or  defence  necessary  as  to  damages  or  amoant» 

id. 
where  defendant  does  not  plead  truth,  defendant  must  give 

notice  of  his  evidence  in  mitigation  of  damages,  879. 
whether  general  evidence  of  pUuntiff's  bad  ohuacter  ac 

sible,  a. 

whether  evidence  of  rumoun  admissible,  id, 
provocation  by  plaintiff  admitted  in  mitigation,  id. 
correctness  of  report  of  proceedings,  id. 
that  defendant  had  copied  statement  from  newspaper,  t^. 
Stat.  6&7  Vict.  c.  96..  880. 

offer  of  ax)ology  under  (s.  1),  id. 

in  action  agamst  newspaper,  publication  of  apology  and 

payment  into  court,  id. 
when  apology  sufficient,  id, 
damages,  how  assessed,  when  defence  disproved,  id. 
recovery  (3  damages  by  plaintiff  for  similar  libel,  id. 
slander  of  title,  id.    See  Slander  of  Title. 

DEFAULT, 

judgment  by,  effect  of  as  an  admission,  79. 
of  <&awee,  &c.,  of  bill,  how  proved,  366. 
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DEFENCES, 

in  actions  on  simple  oontraots,  628. 

rules  relating  thereto,  300,  628,  629  et  teq.    See  Sulet  of  Supreme 
Court,  1883. 
equitable,  may  be  raised,  298,  299.     See  Judicature  AeU, 

in  actions  to  recover  possession  of  land  must  be  pleaded  specially, 
1063. 

DEGRADINO  QUESTIONS, 

witness  not  compelled  to  answer,  167.    See  Witneet, 

DEGREE, 

of  doctor  of  laws  proved  by  university  books,  866. 

DELAY, 

when  it  amounts  to  a  deviation  in  insurance,  415.    See  Ineurance. 
when  it  exonerates  charterer  from  loading  ship,  448.    See  Afireight* 
ment. 

DELTVERT, 

of  deed,  how  proved,  136.    See  Deed, 
when  presumed,  137. 

what  constitutes  an  escrow,  id.    See  Eeerow, 
of  notice  of  dishonour,  proof  of,  373  et  eeq.    See  Notice  of  Dishonour 

of  Bill. 
of  soUoitor's  bill,  484,  486.    See  Solicitor. 

of  goods,  when  sufficient  under  the  Stat,  of  Frauds,  s.  17.  .606 et  teg. 
court  may  order  execution  to  issue  for  specific  g^oods,  527. 
symbolical,  what  amounts  to,  530. 

mav  take  case  out  of  reputed  ownership,  1097. 
of  goods,  proof  of,  626.    See  Goods. 

to  carrier,  agent  or  servant,  531  et  seq.    See  Goods. 

to  partner,  533  et  seq.    See  Partner. 

to  unincorporated  mining  company,  638. 

to  members  of  inchoate  company,  539. 

to  wife,  640  et  seq.    See  Wife. 

to  infant  child,  644. 

to  overseer,  646. 

to  defendant  to  be  carried,  617.    See  Carrier. 

of  non-delivery  by  same,  618. 
in  part,  when  it  defeats  stoppage  in  transitu^  986. 
fraudulent,  when  an  act  of  bankruptcy,  1106. 
when  protected,  1085,  1118,  1119. 
by  bankrupt,  when  protected,  1131. 
of  notice  of  action,  1206,  1207.    See  Justice  of  the  Feaee ;  Notice  of 
Aeiion. 

DELIVERY  ORDER, 
stamp  on,  261. 
when  equivalent  to  acceptance  of  goods  within  Stat,  of  Frauds, 

s.  17..  609. 
when  it  divests  vendor's  right  to  stop  in  transitu,  987. 

DEMAND, 

particulars  of,  plaintiff  confined  to,  88.    See  Particulars  of  Demand. 
in  action  on  note  payable  on,  demand  need  not  be  proved,  403. 
Statute  of  Limitations  nms  from  date  of  note  payable  on,  649. 
when  necessary  in  debt  for  double  value,  711. 
and  refusal,  when  evidence  of  conversion,  969.    See  Conversion  of 
Goods. 
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BiEyLAKD^eontinued. 

br  one,  where  chattel  deposited  by  several  joiatlj  interested,  988. 
of  possession  in  ejectment  against  tenant  at  will,  1002. 
at  common  law,  in  ejectment  for  non-payment  of  rent,  1020. 
may  be  dispensed  with  by  lease,  id. 
when  dispoised  with  by  C.  L.  P.  Act,  1852,  s.  210,  id. 
by  owner  of  goods,  before  act  of  bankniptcy,  takes  them  o<at  of  the 

order  and  disposition  of  the  bankrupt,  1094. 
of  perusal  and  copy  of  warrant,  in  actions  against  constables,  Ac, 
1191,  1192. 

DEMISE, 

when  required  to  be  in  writing,  334.    See  Fraudty  Statute  of;  Lmm, 

by  deed,  id.    See  Letue, 
proof  of,  in  action  for  rent,  694.    See  Rent. 

for  double  value,  711.    See  DwhU  Vaim^  Action 
M. 
of  incorporeal  hereditament  must  be  by  deed,  694. 
covenant  for  quiet  enjoyment  implied  in  word  *'  demise,*'  708. 
how  proved  in  ejectment  by  landlord,  1002. 
notice  to  produce  lease,  when  necessary,  id. 
when  lease  oral,  id. 

from  year  to  year,  how  proved,  1003.    See  E/eetmmt. 
what  instruments  amount  to  an  actual,  1005. 

words  of  present  demise,  or  words  conveying  a  right  of  enjoy- 
ment, evidence  of  an  actual  demise,  id. 
aliter^  if  some  terms  of  the  tenancy  remain  to  be  ascertained, 

id.,  1006. 
actual  demise  may  be  created  by  letters,  1006. 
must  now  be  by  deed,  if  for  more  than  three  years,  from 
making,  1007. 
but  instrament  void  as  lease  may  be  good  as  agte^ 

ment,  id. 
agreement  of  which  specific   performance  would  be 
decreed  same  as  lease,  id. 
rule  of  construction  where  ambiguity,  id. 
evidence  of,  on  denial  of  tenancy  of  plaintiff  in  replevin,  1073  et  mq. 
See  Replevin. 
in  action  by  landlord  against  sheriff  on  stat.  8  Anns, 
c  14.. 1274. 

DEMURRAGE, 
what  is,  448. 
how  calculated,  id. 
effect  of  clause  *  *  charterer's  liability  to  cease,  when  ship  loaded,"  460, 

Add.  460. 
when  payable  under  bill  of  lading  which  refers  to  oharter-pazty,  458. 

DEMURRER, 

now  abolished,  290 
substituted  procedure,  id.y  302. 

DENMAN'S  (LORD)  ACT, 

stat.  6  &  7  Vict.  c.  85 . .  161.    See  Tablb  of  Statutb. 

DENOMINATION  OF  STAMP, 
proper  to  be  used,  225. 
correction  of  wrong,  on  bills  of  exchange,  237. 

DENOTING  STAMP.    See  Adjudication  Stamp. 
object  of  use  of,  225. 

requisite  to  render  counterparts  admissible  in  evidence,  252.  j 

except  counterparts  of  leases,  id. 
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DENTISTS, 

caDnot  sue  for  professional  servioes  unless  registered,  494. 

DEPARTING  FROM  DWELLING-HOUSE,  OR  OUT  OF  ENG- 
LAND, &o.    See  Act  of  Bankruptcy. 

DEPOSIT, 

recoverable  in  action  hj  vendee,  319. 
proof  of  payment  of,  321. 
interest  on,  not  in  general  recoverable,  id. 
auctioneer  not  liable  for  interest,  594. 
action  by  allottee  of  shares  to  recover,  580,  686. 

agfainst  allottee  of  shares  to  recover,  93,  1161. 
with  banker,  when  Statute  of  Limitations  runs,  649. 
of  lease,  no  breach  of  covenant  not  to  assign,  696. 

DEPOSITIONS, 

not  evidence  of  pedigree,  unless  proved  aliunde  to  have  been  made  by 

relations,  47. 
of  persons  as  to  public  rights,  when  admissible,  61.    See  Sear$ay, 
of  witness,  not  evidence  as  admissions  against  party  who  did  not 

cross-examine  or  contradict,  64. 
of  third  person,  evidence  as  admissionB  ag^ainst  juirty  causing  them 

to  be  made,  65. 
office  copies,  when  evidence,  97,  113. 
examined  copies,  when  evidence,  97,  98,  114. 

piimary  evidence  of  same  facts  against  same  parly, 

113. 
when  admissible  for  cross-examination  of  deponent, 
178. 
in  Chancery,  proof,  113. 

when  inadmissible,  without  proof  of  bill  and  answer,  id. 

imless  bill  and  answer  lost,  id. 

or  if  offered  merely  as  an  admission,  or  to  contradict  witness,  id. 

when  admissible  without  proof  of  answer,  id. 

on  bill  to  perpetuate,  or  to  examine  de  bene  etse,  inadmissible 

without  proof  of  inability  of  witness  to  attend,  id. 
answers  to  interrogatories,  id.    See  Interrogatories. 
proof  by  affidavit  or   in  lieu  of  oral  evidence,  under  Judicature 
Acts,  184. 
may  be  ordered  by  judge,  as  to  particular  facts,  id. 

unless  opposite  party  demand  cross-examination,  id. 
power  of  judge  to  onler  depositions  to  be  taken  by  any  officer,  id. 
and  to  be  filed  in  the  central  office,  id. 
to  empower  parties  to  give  them  in  evidence,  id. 
proved  at  trial  by  office  copies,  id. 
after  proof  of  order,  t^.,  185. 
must  not  be  sworn  before  solicitor  of  party  using,  his  partner  or 

derk,  184. 
cannot  be  read  where  cross-examination  desired,  185. 

unless  witness  cannot  be  found,  id. 
by  consent  of  parties,  id. 

consent  must  be  formal  and  in  writing,  id. 
practice — time  for  filing,  id. 

plaintiff  may  use  confirmatory  affidavits  in  reply,  id. 
affidavits  may  be  supplemented  by  oral  evidence  unless 
otherwise  agreed,  id. 
taken  under  commission,  under  repealed  stat.  1  Will.  4,  o.  22.,  id. 
commission,  rule,  or  order,  must  be  proved,  186. 
inability  of  witness  to  attend  must  be  proved  at  trial,  id. 
what  is  sufficient  evidence  of  this,  id. 
TOL.  n.  XX 
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DEPOSITIONS  —^wntinued. 

taken  under  oommiaaion — amtinued. 
whole  must  be  read,  186. 

answers  to  illegal  questions,  may  be  objected  to,  id. 
izTeguIarit7  no  ground  for  an  exoeption  at  trial,  id. 
proYided  other  aide  had  notice  of  execution,  id. 
piesumption  that  oonunission  was  taken  in  oonf ormitj  with  di- 
rections, 187. 
if  order  irreg^nlar,  objection  may  be  waived,  186. 
cannot  embody  by  reference,  former  deposition  of  witneaa,  187. 
taken  before  a  British  consul  abroad,  in  illation  to  same  subject- 
matter,  admissible,  200. 
where  examination  as  to  lost  documents,  loss  must  be  prored  at 

trial,  115. 
effect  of,  in  other  suits,  198  et  teq. 

evidence  between  same  parties,  or  their  privies,  if  witness  dead, 

&c.,  199. 
evidence  between    third  parties,  in  questions  where  hearsay 

would  be  evidence,  id. 
between  third  parties,  evidence  to  contradict  witness,  id. 
used  by  party  in  another  action,  evidence  against  him,  id. 
voluntary  admission  of  p^actv  making,  200. 
of  deceased  witnesses  under  bankruptcy  Act,  1883,  s.  1S6.  .1121. 

DEPUTATIONS, 

entry  of,  in  books  of  clerk  of  the  peace,  admissible,  211. 

DESCENT, 

course  of,  in  a  manor,  proved  by  ancient  customal,  207. 

proof  of,  in  action  for  recovery  of  land  by  heir,  1027.    See  BJnr. 

between  brothers  no  longer  immediate,  1029. 

land  devised  to  heir  by  testator  who  died  since  1833,  heir  takes  by 

devise,  not  by  descent,  1040. 
customary  modes  of  descent  cease  after  enfranchisement,  1047. 
evidence  on  defence  of  riem  per  descent  in  action  against  heir,  1238. 

DESCRIPTION, 

mere  words  of,  in  a  deed,  may  be  contradicted  by  parol,  20,  21. 

of  assignor  of  a  bill  of  sale  in  affidavit,  1266,  1267.    See  BUb  of  Sale 

AcU. 
of  attesting  witness,  1266.    See  BiUt  of  Sale  Acts. 

DESIGNS, 

useful  and  ornamental,  copyright  in,  827.    See  Cop^rigkt. 

DE  SON  TORT.    See  Executor  de  eon  Tori. 

DESTRUCTTION, 

of  document,  renders  secondary  evidence  admissible,  6,  7. 
of  property  by  defendant  is  a  conversion,  969,  973. 

DETAINER, 

proof  of,  satisfies  allegation  of  arrest,  921. 

DETENTION  OP  GOODS,  ACHON  FOR, 

BufiBcient  for  plaintiff  to  show  that  he  is  entitled  to  possession  of 

goods  wrongfully  withheld  by  defendant,  988. 
lies  where  bailee  has  negligently  lost  chattel,  id. 

but  not  where  casual  nnder  of  article  afterwards  lones  it,  id. 
a  ref uB(il  to  deliver  to  one  only,  where  chattel  deposited  by  serez&I 
jointly  interested,  will  not  entitle  him  to  maintain,  id» 
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DETENTION  OF  GOODS,  ACTION  TOBr-eontinwd. 
lies  for  detention  of  specdfic  ooins,  989. 
loss  where  a  defence,  id, 
property  or  possession,  of  plaintiff,  id. 
legal  owner  of  estate  to  sue  for  title  deeds,  id. 
any  person  interested  can  retain  deeds,  id, 

bo  stranger  with  whom  lawfully  bailed  for  safe  onstody,  id. 
where  equitable  deposit,  detinne  does  not  till  payment,  id. 
receiver  may  recover  letters  from  writer,  id. 
sender  may  recover  a  hall  bank-note  from  receiver,  id. 
damages,  990. 

in  general  merely  nominal,  id. 

special,  may  be  recovered  if  laid,  id. 

where  separate  parcels  of  goods,  id. 
specific  delivery  of  article  may  be  ordered,  id. 

Srovided  its  value  has  been  assessed,  id. 
ed  on  tort,  within  County  Courts  Act^  1888,  s.  116.  .294,  990. 
defence,  990. 

leave  and  licence,  id. 
illegaUty,  id.,  991. 
Statute  of  Limitations,  id. 
when  it  begins  to  run,  id. 

DETERMINATION. 

of  tenu,  proof  of,  in  action  for  double  value,  711. 

of  prosecution,  proof  of,  in  action  for  malicious  prosecution,  883. 

of  suit  in  action  for  maUdous  arrest,  890. 

of  will,  in  ejectment  by  landlord,  1002,  1003. 

DETINUE.    See  Detention  of  Goods,  Action  for. 

DEVASTAVIT, 

evidence  against  executor  in  action  suggesting,  1227.    See  Executor 
and  Administrator. 

DEVIATION, 

what  amounts  to,  in  actions  on  policies  of  insunmce,  414,  415.    See 

Insttranee. 
from  special  contract,  effect  of,  568. 

DEVISE, 

whether  a  breach  of  covenant  not  to  assign  697. 
when  legal  estate  passes  by,  995.    See  Trust. 
of  trust  or  mortgage  estates  is  ineffectual,  1052. 

DEVISEE, 

in  trust  when  he  takes  the  legfal  estate,  995.    See  JRecovery  of  Land. 
when  he  may  g^ve  notice  to  quit,  imder  special  proviso,  1013. 
evidence  in  action  for  recovery  of  land  by  devisee  of  freehold  interest, 

1040.    ^ee  Recovery  of  Land. 
of  leasehold  interest,  1046.    See  Be^ 

coven/  of  Land. 
of  copyhold,  1047.     See  Recovery  of 
Land. 
unadmitted,  of  copyholds,  may  devise,  1047. 
actions  against,  1228.    Qeeffeir. 
liability  of,  under  stat.  11  Oeo.  4  &  1  Will.  4,  o.  ^7.. id.,  1229. 

DIRECTION, 

of  bill,  variance  in,  348. 

of  letter  contriining  notice  of  dishonour,  373,  374. 
of  allotment  of  shares,  1161. 

XX2 
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BIBECrrOBS.    Bee  Joint  Sloek  Compamy. 

adnuMioiis  of,  evidence  against  oompanies,  70. 
when  maj  accept  bills,  35«5. 

not  penenallj  liable  on  bill  or  note  on  "  aeooont  of  company,"  4M. 
liable  for  breach  of  wazranty  of  anthocity,  when  mmpany  ooold  noi 
iflspe  Inlls,  474, 476. 
for  oonndaration  reoetred  ftosn.  pfomoier,  577. 
but  not  for  profit  on  sale  to  company,  tf. 
of  inchoate  company,  liabilitj  of,  539. 
liablUtY  on  pron)ectos,  under  30  &  31  Vict.  c.  131,  a.  38.  .850. 

under  Diiecton'   Lialnlity  Act,  1890..851. 
See  DteeU,  AeUamfir. 
frand  of,  when  defence  to  action  for  call,  1167. 

DIBECrORS'  LIABHirr  ACT,  1890,  53  &  54  YieL  c.  64 .  .851.    See 

Deceit  J  Action  for. 

DISABILXTT, 

what  amoants  to,  nnder  Statutes  of  Limitationfl^  650,  686,  687.     See 

Entry  ^  Right  of;  Zimitationf,  Statutes  of. 
of  persons  nnder  Fkescription  Act,  778,  779,  7S3. 

DISCHABGE, 

order  of,  of  bankmpt,  effect  of,  1143. 

DI8CLAIMEB, 

of  partof  specificattonof  patent,  object  and  effect  d,  845.  SeeBtimL 
dispensing  with  notice  to  qnit,  whoi,  1017  et  teq.  Qee  Notice  to  (^tit. 
by  devisee,  of  freehold  interest,  1041,  1042.    See  BjeetmmU, 

DISCLOSURES, 

hy  informers,  when  privileged,  171 .    See  Wttnat. 

DISCONTINUANCE, 

of  action,  or  defence,  285. 

not  in  general  allowed,  without  leave  of  jodge,  id. 
except  with  written  consent  of  opposite  jMurty,  id. 
role  for,  sufficient  proof  of  tennination  of  suit,  in  case  for  malicioDi 

arrest,  890. 
whether  evidence  of  want  of  probable  cause,  id. 

or  of  malice,  id. 
entry  upon  lands  not  defeated  hy,  1061. 

DISCOVEBY, 
costs  of,  297. 

DISHONOUB.    See  Notice  of  Diehonour. 

DISMISSAL, 

wrong^ful,  action  for,  495.    See  Servant. 

certificate  of,  of  complaint  in  actions  for  assault,  916, 917.  See  AanlL 

DISSEISIN, 

disseisee  re-entering  revests  estate  ab  initio,  930,  931. 

DI8SENTEBS, 

loss  of  membetahip  with  sodetj  of,  no  damage,  866. 
marriages  of,  1033. 

DISSENTEBS'  MEETING-HOUSE, 

proof  of  registration  of,  for  marriages,  126. 
regiflt-er  kept  in,  not  admissible  in  evidence,  215. 
marriages  in,  1033. 
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DISTANCE, 

in  oovenant  in  restraint  of  trade  to  be  measured  as  orow  flies,  641. 

DISTRESS.    See  Excessive  Distress;  Illegal  Distress;  Irregular  Distress. 
when  a  defence  in  use  and  ooonpation,  333,  334. 
what  constitntes  a,  894. 
was  merelY  a  pledge  at  common  law,  896. 

law  altered  hj  2  W.  Sc  M.  sees.  1,  c.  5,  id. 
sheriff  no  longer  assists  at,  id. 

nor  constable,  except  where  goods  frandulently  removed,  td. 
appraiser  not  now  sworn,  id. 
modifications  by  61  &  62  Vict.  o.  21,  id. 

appraiser  not  neceasary  unless  required  in  writing  (s.  6),  id. 
tenant  may  require  goods  to  be  removed  for  sale  at  auction,  Ac, 

id. 
five  days  before  sale  to  be  extended  to  fifteen  on  request  of 

tenant  and  guying  security  (s.  6),  id. 
Lord  Chancellor  may  make  rules  as  to  fees,  and  for  carrying  out 
act  (s.  8),  id. 
rules  made  thereunder,  id. 
bailiff  and  not  landlord  entitled  to  percentage,  id. 
bailiff  must  be  authorised  by  county  court  judge  (s.  7),  900. 
rules  as  to  authorisation,  901. 
in  respect  of  holdings  imder  46  &  47  Vict.  c.  61 . .  893. 

set-off  for  tenant^s  compensation  if  liquidated  allowed,  id. 
to  what  holdings  act  applied,  id. 
where  to  be  impounded,  897. 

sale  of,  when  wron^ul  after  tender  of  rent,  899,  1078,  1079. 
landlord  liable  if  privileged  goods  taken,  902.    See  Illegal  Distress. 
everything  lawfully  done  for  the  purpose  of  distraining  may  be  shown 

under,  *<not  gfuilty  by  statute''  in  trespass,  908. 
goods  of  third  person  taken  but  not  sold  may  be  returned  to  tenant, 

967. 
when  a  waiver  of  notice  to  quit,  1016. 
proof  of  no  sufficient  distress  on  premises  demised,  to  show  forfeiture, 

1024. 
when  a  waiver  of  forfeiture  of  lease,  id. 
after  expiration  of  lease,  1071.    See  Replevin. 
on  goods  fraudulently  removed,  id.    See  Replevin. 
by  joint-tenant  or  co-parcener,  1077. 
by  tenant  in  common,  id. 
by  lessor  who  has  mortgaged  his  reversion,  id. 
by  person  having  aumority  from  another,  but  alleging  right  in 

himself,  id. 
tender  of  rent  to  man  left  in  possession  insufficient,   1079.    See 

Tender. 
for  six  months'  rent  allowed  after  bankruptcy,  1126.    See  Rank' 
ruptey  Act,  1883. 

DISTRESS,  LAW  OF,  AMENDMENT  ACT,  1888  (61  k  62  Vict.  c.  21), 
896,  900.     See  Distress. 

DISTRIBUTION, 

of  estate  of  deceased,  course  of,  1219  et  seq. 

DISTRICT  REGISTRY, 

writs  and  documents,  &c.,  purporting  to  be  sealed  with  the  seal  of, 
will  be  received  in  evidence  without  further  proof,  80. 

DISTURBANCE, 

tortious,  by  starang^  no  breach  of  covenant  for  quiet  enjoyment,  707. 
action  for,  of  support  of  land,  768.     See  Support  of  Land. 
of  common,  778  et  seq.    See  Common. 
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DISTURBANCE— continue. 

tortious,  action  for,  of  right  of  way,  781  et  $eq.    See  Waff. 

of  watercourse,  792  et  teq.    See  TTatereoune, 
of  pews,  797.    See  Few. 

DITCH, 

presumption  as  to  ownership  of,  932. 

DIVORCE, 

effect  of,  on  liability  of  husband  for  debts  of  wife,  543.    See  Wtfe, 

on  liability  of  wife,  id.,  1232.     See  m/e. 
when  English  marriage  is  affected  by  foreign,  1039. 
in  India  of  domiciled  Englishman,  id. 

DIVORCE  COURT, 

jurisdiction  of,  now  vested  in  the  High  Court  of  Justice,  116. 
old  forms  of  proceedings  retained,  id. 
proof  of  proceedings  in,  115,  116. 
effect  of  sentence  in,  200,  201. 

yerdict  in,  not  evidence  inter  allot  where  no  decree,  201. 

DOCK  WARRANT, 
stamp  on,  251. 

in  trover  for,  when  pledged,  what  damages  recoverable,  974. 
indorsement  of,  for  value,  defeats  right  of  stoppage  in  transitUy  987. 

DOCTOR  OF  LAWS, 

proof  of  being,  by  b3oks  of  imiversity,  856. 

DOCTOR  OF  PHYSIC.    See  Physician. 

DOCUMENTARY  EVIDENCE  ACTS, 
Htat.  8  &  9  Vict.  c.  113.    \ 

stat.  14  &  15  Vict.  c.  99.  >   See  Table  or  Statutes. 
Stat.  31  &  32  Vict.  c.  37.  ) 

DOCUMENTS.    See  Stale. 
proof  of,  5,  6,  96. 

by  copies,  14,  15,  97  et  seq.    See  Copy. 
loss  of,  5,  6,  7.     See  Secondary  Evidence. 
production  of,  7  et  seq.,  154  et  seq.     See  Notice  to  produce;  Subpomd. 
when  privileged  from  production,  154  etseq.     See  Subpand. 
oral  evidence  to  explain  or  add  to,  16  et  seq.     See  Oral  Evidence. 
admission  of  the  contents  of,  63,  64.     See  Admissions. 
signature  of  judges  of  superior  courts  to  official,  judicially  noticed, 

81,  82. 
proof  and  effect  of  particular,  104  et  seq.,  187  et  seq.    See  TahU  of 

Contents,  and  several  titles  in  Index, 
merchant  shipping,  how  proved,  129. 

effect  of,  216. 
inspection  of,  at  Nisi  Frius  by  witness,  175,  176. 

by  opposite  counsel,  179, 180. 
of  title  to  goods,  effect  of  pledge  of,  953  et  seq.    See  Convertum  of 
Goods. 

DOG, 

admission  by  company's  servants  as  to  ferocious  habits  of,  71. 
objections  of  innkeeper  to  receive  guest  accompanied  by,  628. 
liability  of  owner  for  damage  done  by,  748.     See  Negligence, 
Stat.  28  &  29  Vict.  c.  60.  .750. 

in  case  of  damage  by,  to  cattle  or  sheep,  not  necessary  to 

give  evidence  of  misohievous  propensity,  id. 
who  is  to  be  deemed  owner  of,  id. 
for  trespass  by,  936. 
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DOMESDAY  BOOK, 

when  admiaaible,  195,  196. 

DOMESTIC  SERVANT, 

action  by,  for  -wagee  or  wrongful  diBmiwial,  496.    See  SitvanL 

DOMICILE, 

law  of  oountiy  of,  regrilates  law  of  marriage,  1029. 
and  of  divoroe,  1039. 

DORMANT  PARTNER.    See  Fartner, 

DOUBLE  RENT,  ACTION  FOR, 
Stat.  11  Geo.  2,  o.  19.. 712. 

notice  need  not  be  in  writing,  713. 

most  g^ye  a  fixed  time  for  quitting,  id. 
statute  only  applies  where  tenant  can  give  notice,  id. 
seems  to  lie  against  weekly  tenant,  id. 
action  not  in  the  nature  oi  a  penalty,  id. 

DOUBLE  VALUE,  ACTION  FOR, 
Stat.  4  Geo.  2,  c.  28.. 7 10. 
proof  of  the  demise,  id. 

tenants  in  common  cannot  sue  jointly,  where  no  joint  demise,  id. 
nor  husband  and  wife  on  parol  demise  of  wife's  land  by  hus- 
band, id.f  711. 
weekly  tenant  not  liable  to  this  action,  711. 
proof  of  deterxnination  of  term,  and  of  the  demand,  id. 
if  by  notice  to  quit,  no  demand  necessary,  id. 

notice  to  quit  must  be  in  writing,  id. 
where  tenant  holds  oyer  after  determination  of  term  certain,  id. 
where  demand  necessary,  double  yalue  recoyerable  only  from 

time  of  demand,  id. 
action  against  husband,  on  holding  oyer  of  wife,  id. 
reoeiyer  appointed  by  Court  of  Chancery  may  miake  demand,  id. 
so  agent  of  cestui  que  trust,  id. 
proof  of  the  yalue,  id. 
defence,  id. 

effect  of  pleading  ''not  guilty  by  statute,"  id. 
waiyer  of  notice  to  quit  or  demand,  712. 

need  not  be  specially  pleaded,  id. 
reooyerr  in  ejectment  no  waiyer,  id. 

tenant  holding  oyer,  under  claim  of  right,  not  within  statute,  id, 
in  action  against  co-tenants,  id. 
Statute  of  Limitations,  id. 

DRAFT.    See  Cheque. 

DRAMATIC  COMPOSITIONS, 

copyright  in,  810.    See  Copyright. 

DRAWEE.    See  Presentment. 

of  bill,  presentment  to,  for  acceptance,  366,  366. 
default  of  acceptance  by,  366. 

DRAWER, 

of  bill,  eyidenoe  in  action  by,  against  acceptor,  364.    See  B%U  of 
Exchange. 
action  against,  by  payee  or  indorsee,  366  et  seq.    See  BiU  of 

Exchange. 
when  discharged  by  non-presentment,  367,  369.    See  iV«Miil- 
fnent. 
of  cheque,  action  by  payee,  bearer,  or  indorsee  against,  396,  396. 
See  Cheque. 
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DRIVING, 

action  for  negligent,  734.    See  Negh^enee, 

DRUGGIST, 

not  within  the  'Medical  Act,  492. 

bat  if  pfescribing  mnst  show  registration,  id. 

DRUNKENNESS.    See  Intoxication. 

DUMB  WITNESS, 

how  far  competent,  160.    See  JFitnesM. 

DUPLICATE, 

original  notice,  7,  8. 

admiasible  without  notice  to  prodnce,  uf.,  1193,  1200. 

instroment,  stamp  on,  262. 

unstamped,  whether  admissible  to  refresh  mind  of  witness,  14, 
262. 

DURATION, 

of  life,  presumption  as  to,  41.     See  Death;  Prentmptum. 
of  gestation  presumed  to  be  about  9  calendar  months,  42,  43. 

DURESS, 

money  obtained  by,  recoverable  in  action  for  money  had  and  receiTed, 

685,  1279. 
avoids  will,  1041. 

DWELLING-HOUSE, 

departing  from,  when  act  of  bankmptcy,  1113.    See  Act  of  Bank- 
ruptcy, 


EARNEST, 

what  amounts  to,  610.    See  Fraud*,  Statute  of. 

EASEMENT, 

presumption  of  ri^ht  to,  39.     See  Pretumption. 
right  of  adjacent  houses  to  mutual  support,  769. 

of  surface  land,  to  lateral  and  underground  support,  id. 

imder  the  Railway  Glauses  Consolidation  Act,  1845.  .771. 
to  liffht  and  air,  771  et  uq.    See  Light*. 

how  lost,  776.    See  Light*. 
of  way,  how  proved,  781  et  *eq.    See  Way, 
of  water,  792  et  *cq.    See  Watereourte, 
to  pew,  797.    See  lew. 


ECCLESIASTICAL  COMMISSIONERS, 

leases  and  documents  deposited  with,  proved  by  certified  copy,  99. 
so  leases  and  exchanges  of,  id, 

ECCLESIASTICAL  CORPORATION, 

within  what  time  rents,  &c.,  are  recoverable,  1060. 

ECCLESIASTICAL  COCTRTS, 

how  far  limits  of  jurisdiction  of,  noticed  judicially,  83. 

proceedings  of,  how  proved,  115,  116. 

jurisdiction  of,  in  divorce  and  probate,  transferred  to  High  Court  oi 

Justice,  id, 
sentences  in,  effect  of,  200,  201. 

conclusive  where  jurisdiction  exclusive,  201. 
probate  granted  by,  conclusive  till  repealed,  id. 
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ECCLESIASTICAL  COURTS— continued. 
sentenoes  in,  effect  of — continued. 

letters  of  adminiBtration  granted  bj,  not  evidence  of  matterB  of 

inference,  201. 
revocation  of  letters  of  administration  may  be  shown,  202. 

or  that  seal  is  forged,  id, 
want  of  jurisdiction  to  grant  probate  cannot  be  shown,  1209. 
except  in  proceedings  pending  before  20  &  21  Vict.  c.  77|  id, 

EFFECTS, 

when  want  of,  will  excuse  notice  of  dishononr,  377,  378.    See  Notice 
of  Dishonour, 

EJECTMENT.    See  Recovery  of  Zand, 

ELEGIT, 

proved  bj  copy  of  judgment  roll,  110. 

evidence  in  action  for  recovery  of  land  by  tenant  by  elegit,  1050. 
proof  of  the  judgment,  id, 

of  the  elegit,  issued  upon  it,  id, 
of  the  inquisition  and  return,  id, 
Stat.  27  &  28  Vict.  c.  112,  s.  1 . .  1061. 
where  plaintiff  vendee  of  term  under ^.  /a.,  id. 
where  sheriff^s  vendee  is  plaintiff  who  issued  execution,  id, 
includes  equitable  interests,  id. 
order  for  receiver  is  equivalent  to  execution,  id, 

may  be  made  though  no  elegit  issued,  id. 
sale  by  sheriff  without  written  assig^nment  passes  no  property,  id. 
sheriff  does  not  now  seize  debtor's  g^oods  under,  1130. 

ELOPEMENT, 

husband  not  liable  for  debts  of  wife  contracted  after,  643.    See  Wife, 

EMBLEMENTS, 

certain  tenants  to  hold  to  end  of  current  year  in  lieu  of,  326,  326. 

EMPLOYERS'  LIABILITY  ACT,  1880, 
43  &  44  Vict.  c.  42.. 762. 
enlarges  liability  of  masters  to  servants,  id, 

action  to  be  brought  in  County  Court,  but  may  be  removed  (s.  6),  id. 
^       definitions  of  the  expressions  * '  emplover  "  and  *  *  workman  "  (s.  8),  id. 
workman  is  one  who  has  contracted  personaUy  to  execute  manual 
work,  id. 
although  he  may  have  to  employ  workmen  under  him,  id, 
includes  defendant's  carter,  id. 
does  not  include  person  employed  as  inventor,  id. 

or  seaman,  or  omnibus  conductor,  or  driver  of  tramcar,  id, 
or  guard  of  a  luggage  train,  762,  Add,  762. 
cases  in  which  employer  is  liable  for  negligence  under  Act  (s.  1}, 
762,  763. 
workman  may  contract  himself  out  of  the  Act,  763. 
in  such  case  widow  cannot  sue,  id. 
**  defect  of  condition  in  ways  "  (s.  1  (1) ),  &o.,  must  be  permanent, 

id, 
a,  I  (1)  includes  a  machine  unfit  for  purpose,  id, 
works  in  course  of  construction  not  within  s.  1  (1),  id, 
plant,  includes  a  horse,  and  vice  is  a  defect  therein,  id, 
there  must  be  defect  implying  negligence,  id, 
direction  in  s.  1  (3)  may  be  inferred  from  previous  conduct,  764. 
ganger  working  with  gang  not  within  s.  1  (3),  id, 
nor  person  who  only  tdls  men  what  to  do,  id, 
who  is  **  in  control  of  the  points,"  s.  1  (6),  id. 
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EMPLOTEBS'  LIABILITr  ACT,  l^SO-^eomtmued. 
cases  in  which  employer  liable  for  JUBg^geooo  under 

' '  railway  "  (s.  1  (5) )  infilndm  temponrj  railroad,  764. 
contribatory  negligence  of  workman  a  deienoe,  id. 
to  where  he  Tolantarilj  nndertakea  it  knowing  danger,  id, 
nnlesB  arose  from  employer's  neglect  of  sUttutuij 
tion,  id. 
cases  in  which  workman  not  entitled  to  recover  (s.  2),  id. 

employer  placing  insufficient  ladder,  is  liable  within  s.  2  (1),  id. 
employer  employing  competent  contractor  to  siqpply  plant 

luble,  id. 
employer  exonerated,  though  contribatory  m^ligenoe  nOL 

as  would  amonnt  to  defence  at  conuncm  law,  id. 
Bed.  2  (3)  does  not  extend  liabiUty  beyond  (ss.  1  and  2  (1}),  764, 
766. 
definition  of  ''person  having  saperintendence  entrusted  to  him** 
(s.  8),  766. 
employer  liable  if  such  person  Toluntarily  assist  in  inamial 

labour,  id. 
man  g^ding  crane  by  guj  rope,  and  giving  directLoos  to  hoiat, 

not  within  ss.  1  (2),  8,  id. 
nor  granger  of  gang  of  labourers  working  with  gang,  id. 
compensation  limited  by  workman's  earnings  (s.  3),  id. 
penalty  paid  to  workman  to  be  deducted  (s.  6),  id. 
notice  of  injury  must  be  given,  id. 

except  in  case  of  death,  and  reasonable  excuse,  id. 

form  of  (s.  7),  id. 

how  to  be  served,  id, 

not  to  be  invalid  by  reason  of  defect,  id. 

must  be  in  writing,  766. 

and  contain  all  particulars  required  by  s.  7,  id. 
may  refer  to  particulars  in  another  writing,  id. 
what  notices  are  defectire  only,  id. 

ENCROACHMENT, 

made  on  adjoining  land  by  tenant  during  tenn,  presumption  as  to, 
1000. 

ENDOWMENT, 

of  vicarage,  episcopal  register  evidence  of,  212. 

ENGINE.    Bee  Locomotive. 

ENGRAVINGS, 

copyright  in,  816  ^  $eq.    See  Copyright. 

ENLARGEMENT  OF  TIME, 

proof  of,  in  action  on  award,  478.    See  Award. 

ENROLMENT, 

proved  by  indorsement  of  proper  officer,  142. 
of  barvain  and  sale,  id. 

date  of,  indorsed  by  clerk,  conclusive,  142,  143. 
of  crown  grants,  142. 

ENTRY, 

in  books,  proof  and  effect  of.    See  Hearsay;  PuhUe  BooJsm. 

use  of  to  refresh  memory  of  witness,  176, 176.    See  WUam^ 
lessee  liable  in  debt  for  rent  before,  326. 

cannot  maintain  ejectment  before,  998. 
of  disseisee,  heir  or  administrator,  relates  back,  931. 
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ENTRY,  RIGHT  OP.    See  Recovery  of  Zand, 

for  oonditiozi  broken  oazuiot  be  disposed  of  by  deed,  1019. 

but  maj  be  devised  bj  will,  1  Vict.  o.  26,  s.  8,  id, 
when  barred  bj  Statute  of  Limitatioiis  (3  &  4  Will.  4,  c.  27),  and 

Real  F^pertj  Limitation  Act,  1874 . .  1064. 
Stat.  3  &  4  wai,  4,  c.  27 . .  1066. 
effect  of  the  statute,  id, 
interpretation  clause  (s.  1),  id. 

meaning  of  compositions,  1061. 
no  land  or  rent  to  be  recovered  but  within  12  years  after  right  of 
action  accrued  (R.  P.  L.  Act,  1874,  s.  1),  1066. 
rent  means  rentcharges,  &c.,  not  rent  reserved  on  demise, 

1062. 
tithe  between  tithe  owner  and  occupier  not  within  Act, 

which  relates  to  estate  in  the  tithes,  id. 
annual  payment  due  to  lay  proprietor  in  lieu  of  tithes 

within  ss.  1,  2,  id. 
rentoharge  created  by  will  must  be  enforced  within  12 

years,  id. 
temble^  bars  tenants  in  tail,  id, 

unless  created  by  statute,  id, 
application  of,  as  to  heriots,  id. 

applies  to  land  vested  in  corporation,  who  by  statute  may 
not  sell  it,  id, 
when  right  shall  be  deemed  to  have  accrued  (s.  3),  1066. 

dootoine  of  non-adverse  possession  done  away  with,  1061. 
Act  not  only  bars  remedy  but  transfers  estate,  id, 
re-entiy  no  longer  operates  as  a  remitter,  id. 
no  acknowledgment  will  affect  title  acquired  under  Act,  id. 
who  entitled  to  estate  when  successive  occupation  during 

the  12  years,  id. 
inchoate  right  acquired  by  occupation  for  less  than  12  years, 

heritable  and  devisible,  id, 
two  persons  acquire  title  as  joint  tenants,  id. 
discontinuance  of  possession  means  abandonment  by  one 
entitled,  1062. 
though  unaware  possession  taken  by  another,  id, 
where  second  person  abandons  within  12  years,  id, 
not  occasioned  by  acts  of  user  consistent  with  owner's 
user,  id, 
possession  of  surface,  primd  facie  possession  of  minerals, 

1063. 
rentcharge,  &c.,  barred  after  12  years  from  last  payment, 

1062. 
when  tenant  takes  possession  under  void  lease,  1063. 
lessor  may  recover  within  12  years  from  determination  of 
lease,  id, 
unless  rent  has  been  wrongfully  received  by  another 

within  (s.  9).  id, 
in  case  of  surrender  of  lease,  id, 
when  cestui  que  trust  in  possession,  id, 
foreclosure  action  on  equitable  charge  on  oontingpent  rever- 
sionary interest,  id. 
construction  of  provim)  as  to  person  last  entitled,  id, 
father  taking  possession  of  land  of  infant  son,  t^. 
reversioner  to  have  a  new  right  (R.  P.  L.  Act,  1874,  s.  2),  1066. 
when  advantage  of  forfeiture  is  not  taken  by  remainderman,  he 
has  a  new  right  when  his  estate  comes  into  possession 
(s.  4),  id. 
includes  cases  of  conditional  limitation  over,  1064. 
relation  of  letters  of  administration  (s.  6),  1067. 
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ENTRY,  KIGHT  OT-^ntinugd. 

Stat.  3  &  4  Will.  4,  c.  27— continued, 

time  begins  to  ran  against  administrator  from  deatii,  1064. 
in  case  of  tenant  at  will  right  to  be  deemed  to  have  aocroed  at 
the  end  of  a  year  (s.  7),  1057. 
proviso  in  s.  7  applies  only  to  express  trusts,  1064. 
does  not  apply  to  mortgagee  who  has  been  paid  debt,  id. 
when  statute  begfins  to  run,  where  tenancy  on  sofFoanee 

after  determination  of  will,  id. 
7  Will.  4  &  1  Vict.  o.  28,  as  to  right  of  entry  of  mortgagees, 
1066. 
mortgagee  may  recover  when  mortgagor  barred,  id. 
purchaser  from  mortgagee,  id. 
foreclosure  is  action  within  Acts,  id. 
action  for  possession  lies,  within  12  years,  after  fore- 
closure order,  id. 
as  to  acknowledgments  by  payment,  id. 
no  person,  after  tenancy  from  year  to  year,  to  hare  any  light 
but  from  end  of  first  year,  or  last  payment  of  rent  (s.  8), 
1057. 
change  of  meaning  of  word  **  rent"  in  section,  1065. 
payment  of  rent  by  A.  and  admission  of  defendant  that  he 

held  under  A.,  sufficient,  id. 
lease  in  writing  within  section  must  be  instrument  r'""™g 
*  interest,  id. 

action  lies  within  12  years  after  last  payment  of  rent,  id. 
receipt  b^  agent  for  heir  when  found,  does  not  dispoasMS 
heir,  id. 
heir  may  ratify  agent's  acts,  as  by  action  for  reooveiy 
of  land,  id. 
where  rent  amounting  to  20».,  reserved  by  lease,  wrongfully  re- 
ceived, no  right  to  accrue  on  determination  of  lease  (s.  9), 
1057. 
word  **  rent "  same  meaning  as  in  s.  8,  id. 
receipt  of  rent  reserved,  by  person  not  entitled,  id. 
mere  eaatry  not  to  be  equivalent  to  possession  (s.  10),  id. 
what  amounts  to  actual  entrjf  1064. 

symbolical  taking  possession  wiU  not  revest  possession, 
1065. 
continual  claim  (s.  11),  1058. 
possession  by  co-tenants  (s.  12),  id. 

possession  of  younger  brother  not  possession  of  heir  (s.  13),  id. 
what  acknowledgment  to  be  equivalent  to  possession  (s.  14),  id. 
effect  of  aclmowledgment  is  for  judge  to  determine,  1066. 
letters  containing  admission  of  rent  due,  sufficient,  id. 
acknowledgment  by  recitals  in  indenture,  1067. 

by  person  through  whom  defendant  claims,  id. 
signature  by  agent  not  sufficient,  id. 
persons  imder  disability  of  infancy,  lunacy,  &c.,  and  their  re- 
presentatives, to  be  allowed  6  years  from  termination  of 
disabiUty  or  death  (R.  P.  L.  Act,  1874,  s  3),  1058. 
no  further  time  to  be  allowed  for  absence  beyond  seas  (R. 

P.  L.  Act,  1874,  s.  4),  id. 
subsequent  disabilities  of  the  same  person,  1067. 
no  extension  of  time  to  mortgagors  under  disabilities,  id. 
where  statute  once  begins  to  run  it  will  continue,  id. 
no  action,  &c.,  to  be  brought  after  30  years  from  the  right  of 

action  accrued  (R.  P.  L.  Act,  1874,  s.  5),  1058. 
time  for  succession  of  disabilities  limited  (s.  18),  1059. 
when  right  to  estate  in  possession  barred,  right  of  same  perMii 
to  future  estates  also  barred  (s.  20),  id. 
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ENTRY,  RIGHT  OT—eontinued. 

Stat.  3  &  4  Will.  4,  c.  27— «m^»«M<frf. 

effect  of  barring  estate  tail  (s.  21),  1059. 

where  tenant  in  tail  barred,  so  is  issue  in  tail,  1067. 

aliterf  if  tenant  in  tail  make  oonveyanoe  barring  his 
own  entry,  but  not  estate  tail  or  remainders,  id. 
possession  adyerse  to  tenant  in  tail,  to  rnn  on  against  remainder- 
man (s.  22),  1059. 
where  possession  under  an  assurance  by  tenant  in  tail,  not  barring 
remainders  over,  they  shall  be  barred  after  12  years  from  time 
when  assurance,  if  then  executed,  would  have  barred  them 
(R,  P.  L.  Act,  1874,  s.  6),  id. 
limitation  of  time  in  equity  same  as  in  law  (s.  24),  id. 
where  express  trust,  right  first  accrues  on  conveyance  to  pur- 
chaser (s.  25),  1060. 
by  J.  Act,  1873,  no  claim  against  trustee  on  express  trust  to 

be  barred  by  any  Statute  of  Limitations,  id.^  n. 
confined  to  trusts  expressly  declared  by  writing,  1068. 
devise  of  land  on  trust  for  sale  is  express  trust  as  to  unsold 

portion,  id. 
devise  of  land  and  house,  on  trust  as  to  house  only,  express 

trust  as  to  land  for  heir-at-law,  id. 
security  in  form  of  trust  for  sale  is  a  mortgage,  id. 
where  fraud,  time  not  to  run  while  fraud  concealed  (s.  26),  id. 
what  must  be  proved  to  come  within  section,  id. 
what  amoimts  to  reasonable  diligence,  id. 
mortgagor  barred  at  end  of  12  years  after  mortgagee  look  pos- 
session, or  from  last  written  acknowled^ent  (R.  P.  L. 
Act,  1874,  s.  7),  1060. 
mortgagor's  right  to  redeem  barred  as  to  so  much  land  as 

was  in  possession  of  mortgagee,  id. 
acknowledgment  by  mortgagee  to  third  person  insufficient, 

1068. 
acknowledgment  of  one  joint  mortgagee  ineffectual,  id. 
ecdesiastioai,  &c.,  corporations  (s.  29),  1060. 

section  applies  to  land  transferred  to   Ecclesiastical 
Commissioners  until  they  have  possession,  1068. 
but  not  afterwards,  1069. 
at  end  of  period  of  limitation,  right  of  party  out  of  posses- 
sion, to  be  extinguished  (s.  34),  1060. 
receipt  of  rent  to  be  deemed  receipt  of  profits  (s.  35),  1061. 
no  descent,  warranty,  &c.,  to  bar  right  (s.  39),  id. 
adverse  title  cannot  be  acquired  against  title  of  registered  pro- 
prietor, 1069. 
exception  where  registered  title,  possessory  only,  id. 
Statutes  of  Lmiitation  against  the  Crown  and  Duke  of  Cornwall,  id. 

EQUALITY  CLAUSES, 

in  Railway  Acts,  611.     See  Carrie. 

« 
EQUITY.    See  Chancery. 

relief  formerly  given  in,  now  given  under  the  J.  Acts,  298  et  seq. 

See  Judicature  Acts. 
rules  of,  now  prevail  when  they  conflict  with  law,  300. 

ERASURE, 

in  deed  presumed  to  have  been  made  before  execution,  140. 

in  will,  after  execution,  143. 
solicitor  not  privileged  from  proving,  in  deed  of  client,  170. 

ESCAPE.    See  Sheriff. 
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ESCROW, 

agreement  not  under  seal  may  be  in  the  nature  ol,  17. 
imat  deliveiy  will  make  an  eecrow,  137. 

condition  expressed  previously  to  deUyery,  id. 
delivery  to  tnird  person  not  essential,  id. 

where  proof  of  deiivay  as,  is  contained  in  a  letto",  its  effect  is 
for  the  court  to  determine,  id, 
for  jury,  where  proof  is  by  oral  evidence,  id. 
defence  that  writing  was  delivered  as,  must  be  pleaded  speciaSy, 
130,  682. 

ESTATE  TAIL, 

effect  of  barring,  by  Statute  of  Limitations,  1059,  1067.    See  ^Krjr, 
Siffht  of. 

ESTATES, 

legal  and  equitable,  distinction  between,  still  exists,  300,  994. 

ESTOPPEL, 

when  admission  operates  as,  62,  76. 

wilful  misstatement  on  faith  of  which  another  has  acted,  77. 

misstatement  most  be  of  fact  not  of  intention,  id. 

proximate  cause  of  injury,  id. 
arisii^  from  issue  of  blank  transfer  of  shares,  id. 
none  m>m  certification  of  shares,  id.,  1178. 
judgment  to  operate  as,  must  be  pleaded,  189. 
none  by  using  erroneous  affidavit,  200. 
must  be  mutual,  324. 
tenant  cannot  dispute  landlord's  title,  323,  331,  999. 

nor  purchaser  in  possession  on  contract  going  off,  998. 

nor  can  licensee  in  possession,  1001. 
acceptance  accredits  drawing  of  bill,  361. 

indorsement  accredits  drawing,  and  antecedent  indorsements,  381. 
where  principal  refuses  to  defend  action  against  surety,  569,  570. 
<Tf  judgment  in  ejectment,  in  action  for  mesne  profits,  943. 
by  referee's  decision,  992. 
in  action  for  recovery  of  land,  997. 

tenant  may  show  landlord's  title  expired,  998. 

applies  to  encroachments  by  tenant  during  term,  1000. 

not  opened  by  payment  of  rent  under  threat  of  distress  to  third 
person,  1001. 

none  by  payment  of  rent  by  mistake,  id. 
must  be  mutual,  324,  1001. 
of  judgment  against  executor,  in  action  suggesting  dewutaHt^  1227. 

EVASIVE  DEFENCE, 

effect  of  pleading,  629,  630. 

leave  to  amend  sometimes  refused,  288. 

EVICTION, 

a  defence  in  action  for  use  and  occupation,  331. 

expulsion  from  part  by  lessor,  suspension  of  whole  rent,  id. 

but  not  by  stranger,  id. 
mere  trespass  insufficient,  id. 

BO  demand  of  rent  by  elegit  creditor  who  has  no  right  to  eject,  id. 
aliteTy  threat  of  expulsion  by  person  entitled  and  attorn- 
ment to  him,  id.y  832. 
of  under-tenant,  eviction  of  tenant,  332. 
evidence  under  defence  of,  in  action  of  covenant,  692. 

no  answer  to  covenant  to  repair,  &c.,  id. 
evidence  of,  on  reply  in  replevin,  denying  plaintiff's  tenancy,  1076. 


J 


Index,  1407 

EVIDENCE.    See  Eeartay  ;  Oral  Evidence;  Frimary  Evidence ;  Freeump- 
tion;  Secondary  Evidence ;  Witness, 
nature  of,  1. 
rules  of,  not  altered  by  J.  Acts,  or  hy  roles  made  therennder, 

id.y  162. 
except  to  enable  evidence  to  be  taken  bj  affidayit  or  deposition, 

152. 
object  of,  79,  80. 
confined  to  issne,  79. 

of  what  facts  the  court  will  take  judicial  notice,  80  et  seq, 
of  coUateral  facts,  when  admissil^,  84.    See  Collateral  Eaete. 
of  rights  in  other  manors  and  phices,  86.    See  CfusUm. 
of  damage,  86.     See  Special  Damage, 
of  character,  87.    See  Character, 
course  of,  at  Nisi  Prius,  271  et  seq.    See  Fraetiee  at  Trial. 

EXAMINATION.    See  Witness, 

additional  statements  not  included  in  examination  before  magistrates, 

maj  be  proved  bj  oral  evidence,  20. 
before  commissioners,  evidence  against  bankrupt,  63. 
under  commissions,  &c.,  186  et  seq.    See  Depositions, 
of  witnesses,  167  et  seq.    See  Witness, 
effect  of,  in  other  suits,  198,  199,  200. 
of  bankrupt,  entry  in,  of  debt,  not  evidence  of  account  stated,  698. 

insufficient  to  take  a  case  out  of  the 
Statute  of  Limitations,  669. 

EXAMINED  COPY, 

proof  by,  when  admissible,  97,  98. 

of  what  originals,  id. 

proof  of,  by  witness,  98. 

where  put  in  evidence,  some  account  required  of  original,  id. 

on  same  footing  as  certified  copy,  id. 

of  affidavit  in  Chancery  when  evidence,  113,  114,  116. 

may,   it   seems,  be   used  for   cross-examination  of  witness,    114, 

met  seq. 
of  original  of   public  nature  admissible  for  public  convenience, 
121. 

whether  English  or  foreign,  98. 

entries  in  council  book,  121. 

licence  preserved  in  Secretary  of  State's  Office,  id, 

record  deposited  in  Land  Revenue  office,  id. 

entries  in  the  bank  books,  122. 

bank  note  filed  at  bank,  id. 

entries  in  books  of  East  India  Company,  id. 

commissionerB  of  land  tax,  id, 
of  excise,  id. 

poll  book  at  election,  id,    • 

register  of  voters,  id, 

b<^k  kept  in  chapter-house  containing  copies  of  leases,  id. 

rules  of  savings  banks,  id, 

bankers'  books,  id.,  123.     See  Bankers, 
of  entries  in  corporation  books,  when  admissible,  123. 
may  be  used  to  prove  plaintiff  a  solicitor,  866. 

EXCEPTION  FOR  MISDIRECTION, 
to  be  entered  on  record,  284,  286. 

EXCESS, 

proof  of,  in  action  of  assault,  914.    See  Assault, 
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EXCESSIVE  DISTRESS, 
action  for.  892. 

founded  on  Statute  of  Marlbrid^e,  mT.,  AM.  892. 
distress  put  in  for  a  greater  amount  than  dne,  not  per  ae  actioa- 
able,  S93. 

though  done  maliciouslj,  id. 
only  six  jears*  arrears  of  rent  can  be  distrained  for,  id. 
in  case  of  holding  under  Ag^cultural  Holdings  Act,  1883,  one 
year's  rent  only,  id. 

year  how  calculated,  id. 

amounts  reooyerable  may  exceed  one  yecurs*  rent,  id. 

set-off  for  tenant's  compensation,  if  liquidated,  allowed,  id, 

to  what  holdings  Act  applies,  id. 
evidence  of  tenancy  and  rent  due,  id. 

by  production  and  proof  of  lease  or  counterpart,  id. 

by  admission,  on  the  notice  of  distress,  894. 

action  lies  at  suit  of  lodger  against  superior  landloid,  id, 
proof  of  the  distress,  id. 

what  is  a  sufficient  seizure,  id, 

special  property,  from  mere  enjoyment  by  plaintiff  sufficient, 
id. 
proof  of  excess  of  the  distress,  id. 

landlord  not  bound  to  calculate  value  very  nicely,  id. 

in  case  of  gfrowing  crops,  id. 

plaintiff  must  prove  excess,  id. 

excess,  question  for  jury,  895. 

sale  not  neoessazily  test  of  value,  id, 
damages,  id. 
defence,  id. 

effect  of  <'not  guilty  by  statute,"  id.,  899. 

entire  chattel  and  no  other  that  can  be  seized,  89o. 

quare^  recovery  in  replevin  for  same  taking,  id. 

no  defence  that  plaintiff  interfered  in  sale,  id. 

defendant  not  bound  by  his  notice  of  distress,  id, 

and  may  distrain  for  rent  due  before  previous  distress, 
id, 

EXCHANGE, 

of  ecclesiastical  corporations  proved  by  certified  copy,  99. 

mere,  of  goods  not  a  sale,  500. 

oontiact  of,  must  be  claimed  on  as  such,  529. 

EXCHANGE,  BILL  OF.    See  BiU  of  Exchange. 

EXCHEQUER, 

effect  of  judgments  in  rem  in,  193,  194. 

jurisdiction  of  revenue  side  (rf,  vested  in  Exchequer  DiTision,  193. 

Division  merged  into  Queen's  Bench  Division,  %d. 

EXCISE, 

judgment  of  commissioners  of,  conclusive  in  offence  against  exei 

laws,  108. 
books  of,  when  admissible,  210. 
evidence  in  actions  against  officers  of,  1201  ei  aeq.    See  Ofcer, 

EXECUTION, 

under  judgment  hjft.fa.  or  elegit  issues  immediately,  290. 

for  recovery  of  land,  id. 
where  payment  ordered,  not  till  time  named  for,  expires,  t^ 
application  for  stay  of,  id. 

may  be  made  at  or  after  trial,  id. 
of  deed,  denying,  682. 
of  bond,  714. 
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EXECUTION— <;0»<m«^. 
of  replevin  bond,  716. 
when  goods  bound  hj  writ  of,  960. 
against  bankrupt's  property  when  proteoted,  1127  ^^  9eq,    See  Bank' 

ruptey  Act,  1883. 
what  goods  maj  be  taken  in,  1248. 

EXECUTION  OF  DEED.    See  Deed;  Witnea. 

EXECUTOR  AND  ADMINISTRATOR, 
effect  of  admissions  by,  68. 

competent  under  stat.  1  Vict.  c.  26,  to  proye  execution  of  will,  148. 
in  action  on  bond,  not  bound  by  verdict  against  him  as  adminis- 
trator on  same  bond,  189. 
bound  by  verdict  against  his  testator,  190. 
entry  of,  does  not  render  co-executor  liable  for  use  and  occupation, 

329. 
cannot  have  action  for  breach  of  promise  of  marriage,  unless  personal 
estate  damaged,  475. 
nor  liable  to  such  action  without  special  damage,  id, 
of  deceased  partner,  carrying  on  business,  liable  as  co -partner,  636. 

aliter,  where  claiming  share  of  profits  only,  id. 
liable  for  partnership  debt,  538. 

but  only  after  separate  creditors  paid  in  full,  id, 
may  recover  amount  paid  for  legacy  duty  from  legatee,  669. 
of  party  jointly  liable,  may  be  sued  for  contribution,  570. 
to  take  debt  out  of  Statute  of  Limitations  against,  there  must  be  an 
express  promise,  654. 
part  payment  by  one  jointly  liable,  insufficient,  id, 
acknowledgment  of  debt  to,  wUl  not  support  chum  on  promise  to 

testator,  655. 
may  recover  for  trespass  committed  before  probate,  924,  1052. 
property  vests  in,  on  testator's  death,  961. 
proof  of  assent  by,  in  action  for  recovery  of  land  by  devisee  of  term, 

1046. 
evidence  in  action  for  recovery  of  land  by,  1051. 
proof  of  leasehold  title,  id. 
death  of  termor,  1052. 
probate,  &c . ,  117.     See  JProbate. 
administration,  when  it  relates  back,  1052. 
on  death  of  sole  trustee  or  mortgagee,  estate  vests  in,  id. 
may  distrain  for  arrears  of  rent  due  to  deceased  landlord  in  lifetime, 

though  tenancy  has  expired,  1070. 
carrying  on  testator's  business,  to  what  extent  assets  liable,  1089. 
g^oods  of  testator  in  possession  of  bankrupt  as  reputed  owner  will  not 

pass  to  trustee,  1100. 
probates  and  letters  of  administration  granted  to,  by  High  Court  of 
Justice,  &c.,  1207  et  seq.     See  Probate  and  Letters  of  Administration, 
shares  are  registered  in  names  of,  as  individuals,  1177. 
one  cannot  alone  transfer  shares  so  registered,  id, 
actions  by,  1207. 

when  they  may  sue,  1209. 

on  breach  of  contract  made  with  testator,  whereby  estate 

diminished,  475,  1209. 
as  of  contract  to  carry  him,  or  his  wife,  with  due  care, 

1209. 
but  apart  from  contract  no  action  lies  for  such  damages,  id, 
where  contract  rescinded  by  death  no  subsequent  breach 

possible,  id. 
of  owner  in  fee  of  land,  when  to  sue  on  covenants  running 
with  the  land,  690. 

VOL.  n.  Y  Y 
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EXECUTOR  AND  ADMINlBTBATOB-HWfi/MNMtf. 
actions  by — continued, 

when  they  may  sue — emUinued, 

executor  naa  same  remedies  for  injnzy  to  pearsonal  wtatc, 
rendered  less  beneficial  to  him,  as  testator  womld  ltsv« 
had,  1209,  1210. 
action  for  defamation  abates  by  death,  1210. 

nnlees  publication  damages  personal  estate,  id, 

as  slander  of  title  to  trade-mark,  id. 
action  of  account  for  infringement  of  trade-miak  may 
be  continued  by  ezecntors,  id, 
for  injury  to  real  estate  done  within  six  momths  of  testatoc'a 

death,  id, 
executor  may  continue  action  for  obstructing^  lights,  under 

section,  id, 
for  death  caused  by  negligence  of  defendant,  766.    SeeJ>mik. 
how  executors,  &c.,  are  to  sue,  1210. 

when  cause  of  action  accrued  in  lifetime  of  deceased,  musk 

sue  as  executor,  id, 
when  after  death,  either  as  executor  or  not,  id. 

thus  he  may  sue  as  executor  on  contracts  made  by  hiss, 
if  amount  reoorered  would  be  assets,  id, 
but  not  on  contracts  in  course  of    cazryiBg  on 
intestate's  business,  id. 
where  cause  of  action  is  in  plaintifiTs  own  right,  title  "  exe- 
cutor" is  surplusage,  id. 
daims  by  or  against  as  executor  or  administrator  nay  be 
joined  with  personal  claims  arising  with  referenoe  to  Um 
same  estate,  1211. 
eridence  of  title  as,  id, 

admitted,  unless  specially  denied,  id, 
sufficient  if  probate  be  produced  at  trial,  id. 
probate  to  one  of  several  executors  sufficient,  id. 
letters  of  administration  must  be  granted  before  actiflii,  id, 
non-joinder  of  co-executor  as  plamtiff  cannot  be  objected  to 
at  the  trial,  91,  92,  id. 
vesting  of  the  property  and  evidence  of  cause  of  aoiioa,  1211. 
property  vests  by  relation  from  time  of  death,  960,  1211. 
administrator  may  sue  for  price  of  goods  sold  and  deli¥cnd 
by  agent  of  intestate  after  death,  and  before  giant, 
630,  1211. 
so  for  trespass  done  before  grant,  924. 
evidence  in  action  same  as  in  action  by  deceased,  1211. 
evidence  on  defence  of  Statute  of  LimitationB,  1212. 
what  acknowledgment  to,  will  bar  the  statute,  id, 
where  cause  of  action  accrued  to  testator  while  under  dis- 
ability, id. 
accrued  after  death  of  intestate,  statute  does  not  begia 
to  run  till  administration  has  been  granted,  id. 
where  same  day,  death  presumed  to  be  first,  id. 
where  statute  has  begun  to  run  against  testator,  it 

against  executors,  id. 
where  right  survives  suit  does  not  abate  by  death  of 
1213. 
evidence  of  payment,  id. 

payment  to  administrator  good  though  will  oziBted,  id 

under  probate  of  Hving  person,  void,  id, 
where  probate  has  been  revoked,  1208,  1213. 
set-off  and  counter-claim,  1213. 

evidence  in  action  by  rightful  against  wrongful  executor,  1214. 
payments  allowed  unless  deficiency  of  assets,  id. 
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EXECUTOR  AND  ADBilNISTRATOB— fon^mwA;. 
actions  against,  1214. 

when  executor,  &c.,  maj  be  sued,  id. 

on  contracts  of  testator  broken  in  his  lifetime,  id, 

after  his  decease,  where  contract  is  not  personal  to  testator, 

id. 
where  partners  wrongfully  reoeiye  moneji  executor  of  one 
deceased,  liable,  id. 
remedy  joint  and  several,  id. 
contract  for  personal  service  is  rescinded  by  death,  498. 

but  not  as  to  prior  breaches,  495,  1214. 
debt  on  simple  contract  is  maintainable  against  executor,  &c., 

1215. 
liability  on  joint  partnership  debt,  538,  1215. 
as  to  torts  actio  p&rtonali*  tnoriiur  cum  peraond  applies,  1215. 
unless  etitate  benefited  by  tort,  then  executors  liable 

pro  iantOf  id, 
but  not  for  interest  in  addition,  id. 
action  lies  where  relation,  involving  duty  by  deceased,  and 
payment  to  him,  id. 
as  in  case  of  carrier,  id. 
trustee  entitled  to  indemnity  from  estate  of  deceased  co- 
trustee for  unauthorised  investment,  id. 
executors  liable  for  torts  committed  by  testator  within  six 
months  of   his  decease   to    any  property,   real  or 
personal,  id. 
action  to  be  brought  within  six  months  of  executor's 
taking  administration  of  estate,  id. 
executors  of  deceased  incumbent  liable  for  dilapidations,  id. 
dilapidations  are  now  valued  and  rank  as  simple  contiraot 
'    debts,  id. 
creditor  may  sue  residuary  legatee  who  has  the  property,  id. 

executor  need  not  be  party  to  action,  id, 
judge  should  advise  jury  not  to  trust  to  uncorroborated 
evidence  of  a  daim,  1216. 
how  executor,  &c.,  is  to  be  sued,  id. 

on  causes  of  action  before  testator's  death  liable  as  executor 

only,  id. 
on  hiB  own  contracts,  can  be  sued  as  executor,  only  on 
account  stated,  id. 
and  for  money  paid  on  contract  with  testator,  id. 
and  for  interest,  if  debt  forborne  at  testator's  request,  id. 
as  to  joinder  of  claims  against,  1210,  1211,  1216. 
where  cause  of  action  is  against  defendant  in  his  own  right, 

title  ''executor"  is  surplusage,  1216. 
for  funeral  expenses,  executor  personally  liable  if  he  have 
received  assets,  though  he  did  not  order  funeral,  id. 
provided  credit  were  not  given  to  another,  id. 
defendant  personally  liable  if  he  ordered  funeral  though 

no  assets,  id. 
funeral  expenses  when  allowed  out  of  assets,  1221. 
as  to  liability  of  separate  estate  of  deceased  woman, 
1216. 
promise  by  executor  to  answer  damages  out  of  his  own  estate 
must  be  in  writing  signed  by  him,  id. 
actions  for  a  legacy,  id. 

what  action  maintainable  by  legatee,  id, 

trover  will  lie  for  speciiic  legacy  after  assent,  id. 

assent  matter  of  fact,  not  of  law,  1046,  1216. 

legacy  under  50/.  may  be  sued  for  in  county  court,  1217. 

y  y2 
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EXECUTOR  AND  ADMINISTRATOR-«»i<iiii#«;. 
actions  against — eontintted. 

eTidence  on  denial  that  defendant  is  executor,  1217. 
sufficient  to  show  defendant  executor  de  9cn  tort,  id, 
what  acts  will  make  a  man  executor  de  son  tortf  id, 
how  defendant  may  disprove  being,  id.,  1218. 
eridenoe  on  plene  administrant — proof  of  assets,  1218. 
issue  on  plaintiff,  id. 
in  case  of  assets  after  writ  issued  plaintiff  must  re^j  qpe- 

oiallj,  id. 
inventory  on  court  granting  probate,  admissible,  id. 
whether  probate  stamp  presumptive  proof  of  assets,  id. 
affidavit  under  44  &  45  Vict.  c.  12,  s.  28,  for  probate,  id, 
probate,  id. 

when  submission  to  arbitration  is  evidence  of  assets,  1219. 
payment  of  interest  on  bond  not,  id. 
composition  by  administrator,  id. 

value  of  lease,  how  taken  between  lessor  and  lessee's  exe- 
cutor, id. 
assets  mean  legal  and  not  equitable  assets,  id. 
executor  not  liable  for  assets  received  and  lost  without  wilfol 

default,  id. 
if  some  of  the  executors  have  no  assets,  they  are  entitled  to 
verdict,  id. 
evidence  on  plene  administravii  in  answer  to  proof  of  assets,  id, 
payments  before  writ,  id. 

where  action  is  for  rent  and  executor  has  occupied, 
1220. 
stat.  22  &  23  Vict.  c.  35,  ss.  26-9,  gives  protection  to  exe- 
cutors, &c.,  id. 
extends  to  claims  by  next  of  kin,  id. 
as  to  sufficiency  of  notice,  id. 
course  of  distribution,  id. 

now  altered  by  stat.  32  &  33  Vict.  c.  46,  id.^  1221. 
under  J.  Act,  1875,  s.  10.. 300,  1222.     See  Jvdiemtatre 

Acts,  1873,  1875. 
order  may  be  made  for  administering  insolvent  estate  as 

in  bankruptcy,  1222. 
when  judgments  require  registration,  1221. 
liquidator  obtains  no  priority  by  a  balance  order  against 

executor,  id. 
payments  after  action  brought  must  be  pleaded  spe- 
cially, id. 
in  case  of  bonds,  id.,  1222. 

executor  may  pay  debts  barred  by  the  Statute  of  Limi- 
tations, 1222. 
payment  of  legacies  before  notice,  id. 
right   to  prerar  creditor   not   affiected   by  order  for 
account,  id. 
evidence  on  plene  administravii — retainer,  1224. 
executor  may  retain  for  his  debt,  id. 

even  though  barred  by  the  Statute  of  Limitations,  id, 
but  not  for  debt  not   enforceable  under   Statute  ol 

Frauds,  id, 
may  retain  for  certain  payments  made  by  him,  id, 
executor  de  eon  tort  cannot  retain  for  his  own  debt,  id, 
no  right  of  retainer  out  of  equitable  assets,  1225. 
not  interfered  with  by  J.  Act,  1875,  s.  10.  .1224. 
nor  32  &  33  Vict.  c.  46,  id. 

but  it  does  not  enable  executor  to  retain  against 
debt  of  higher  degree,  id. 
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EXECUTOR  AND  ADMrNI8TRAT0R-HW«««M«;. 

actions  vl^yds^— continued, 

evidence  on  plene  administravit — retainer — continued, 

he  may  retain  for  damages  where  certain  measure,  1224. 

but  not  for  damages  in  tort,  id, 
not  affected  by  order  for  account,  id. 
evidence  on  defence  of  outHtanding  judgments  and  debts,  1226. 
oannot  be  given  under  plene  adminiitravit^  id, 
Tejplj  per  fraudemy  id. 

defendant's  proofs,  id. 
effect  of,  id. 

-when  judgments,  &o-,  are  pleaded  npon  penaltiee,  id, 
revocation  of  authority  by  death,  1226. 
set-off,  1213. 

replevin,  avowry  for  rent,  1070. 
evidence  on  defence  of  Statute  of  Limitations,  1226. 
promise  by  one  executor,  when  sufficient,  id, 
where  statute  has  begnn  to  run,  it  continues  to  run,  id, 

although  creditor  has  sent  in  a  claim  in  answer  to  adver- 
tisement, id. 
when  cause  of  action  accrues  after  death  of  testator,  statute 
does  not  begin  to  run  till  executor  has  taken  on  him  ad- 
ministration of  estate,  id. 
where  defendant  dies  after  action  for  debt,  fresh  action  may 
be  brought,  id.,  1227. 
but  not  now  necessary,  1227. 
against  claim  against  executor  on  specialty  debt,  he  oannot 

set  up  a  devastavit,  id. 
Trustee  Act,  1888,  does  not  deprive  executor,  &o.,  of  any 
defence  under  Statute  of  Limitations,  id. 
evidence  in  an  action  suggesting  a  devastavit,  id. 

foundation  of  action  is  judgment  obtained  against  ezeoator, 

id. 
when  defendant  estopped  by  admitting  assets,  id, 
what  defences  admit  assets,  id. 

devastavit  of  one  executor  does  not  affect  others  taking  no 
part,  id. 
'  action  barred  by  lapse  of  6  years,  id. 
married  woman  executrix  is,  after  husband's  death,  how  far 

liable  for,  committed  by  him,  id. 
executor  liable  for,  committed  by  testator,  id. 
of  executor  de  son  tort  when  liable  for  breach  of  contract,  1228. 
action  against  sheriff  for  taking  goods  in  execution  without  paying 
rent  due,  may  be  brought  by,  1274. 

EXECUTOR  DE  SON  TORT, 

when  he  may  retain  payments,  in  action  by  rightful  executor,  1214. 
not  liable  when  he  has  settled  with  rightful  representative  before 

action,  id. 
when  creditor  allowed  to  retain  payments  made  by,  id. 
sufficient  to  prove  defendant  to  be,  in  action  against  executor,  1217. 
what  act  will  make,  id. 
may  plead  payment  of  specialty  debt  after  action  brought,  to  aotioo 

by  simple  contract  creditor,  1221. 
cannot  retain  for  his  own  debt,  1224. 
executor  of,  when  liable  for  breach  of  contract,  1228. 

EXEMPLIFICATION, 

proof  of  record  by,  96,  107,  108.    See  Record, 
under  the  Qreat  Seal,  96. 

of  records  of  the  Court  of  Chancery,  id. 
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EXEMPLIFICATION-^«f<i«ii«f. 
proof  of  record  by — contintted, 

under  the  Grreat  Seal — continued, 

of  private  deeds,  not  evidence,  96. 
of  crown  commiflsion,  evidence  thoagph  aeal  loet,  id. 
under  the  seal  of  the  oomt  in  -which  the  record  is  proocrred,  id, 
at  recovery  under  seal  of  great  sessions  of  Wales,  id. 

of  Chester,  id. 
proof  of  decree  in  Chancery  by,  1 12. 

of  probate  or  letters  of  administration  by,  in  case  of  loas,  96, 118. 

EXPECTED  TO  ABBIVE.    See  To  arrive. 

EXPENSES, 

of  witness,  152. 

paid  to  him  may  be  recovered  back  when  his  attendanoe  has  been 
countermanded,  682. 

EXPERTS, 

opinions  of,  when  admissible,  85,  174,  175.    See  Wttnest. 

EXPIRATION, 

of  term,  tenant  bound  to  g^ve  up  possession  at,  710.    See  Gopnuml. 

EXPULSION.     See  Etfietion. 

allegation  of,  in  trespass,  not  substantive  trespass,  939. 

EXTENT, 

old,  reg^iilaritv  of,  presumed,  111.  « 

of  crown  laniis,  evidence,  id. 

EXTORTION, 

money  obtained  by,  recoverable,  587. 

evidence  in  action  for,  against  tariff,  1279.    See  Sheriff. 

EXTRA-PAROCHIAL, 

sea-shore  is  presumably,  35. 

so  shore  of  tidal  river,  except  for  civil  parochial  puipoaes,  id. 

EXTRAS, 

in  building  contract,  value  of,  when  recoverable,  658,  559. 
as  against  corporations,  1153. 


FAcrr, 

money  paid  with  knowledge  of  all  the  facts  cannot  be  recovered 
back,  583. 
eecut,  if  paid  in  ignorance  of  the  facts,  id. 

FACTOR, 

payment  to,  though  made  prematurely,  good  against  principal,  663. 

set-off  by,  674.    See  Set-off, 

pledge  or  sale  by,  against  piinoipal's  instructions,  when  valid,  953. 

See  Factors  Act,  1889. 
evidence  of  conversion  by,  968. 
has  a  general  lien,  977.     See  Faetor$  Act,  1889. 

even  although  principal  fixes  price,  and  sale  in  his  name,  id. 
goods  in  possession  of,  do  not  pass  to  trustee  under  Bankruptcy  Aot^ 
1883.. 1100. 

FACTORS  ACT,  1889  (62  &  53  Vict.  o.  45), 
definitions  (s.  1),  954. 

mercantile  agent  (sub-s.  I],  id. 

person  deem^  in  possession  of  g^oods  (sub-s.  2),  id. 

goods  includes  wares  and  merchandise  (sub-s.  8),  id. 
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FACTORS  ACT,  ISSd'-ixmtinued. 
deflnitionfl — continued. 

not  certificates  of  railway  stock,  954. 
dooument  of  title  (sub-B.  4),  id. 
pledge  (sub- 8.  6),  id. 

seems  to  inolude  second  pledge  to  same  person,  id. 
person  (snb-s.  6),  id. 
powers  of  mercantile  agent  with  respect  to  disposition  of  goods  (s.  2), 
956. 
bondjide  pledge  protected,  though  principal  parted  with  goods 
tlurough  fraud,  id. 
pledge  of  documents  of  title  deemed  to  be  pledge  of  goods  (s.  3), 

id. 
pledge  for  antecedent  debt  giyes  no  greater  right  than  pledgor  had 

(s.  4),  id. 
rights  acquired  by  exchange  of  goods  or  documents  (s.  5),  id., 

956. 
agreement  by  mercantile  agent  through  clerk  equiyalent  to  agree- 

ment  with  agent  (s.  6),  956. 
provisions  as  to  consignors  and  consignees  (s.  7),  id. 
disposition  by  seller  remaining  in  possession  (s.  8),  id. 
by  buyer  obtaining  possession  (s.  9),  id. 
effect  of  transfer  of  documents  on  vendor's  lien  or  right  of 

stoppage  in  transitu  (s.  10),  id.,  985. 
transfer  of  document,  by  endorsement  fs.  11),  956. 

or  by  delivery  when  by  custom  or  its  terms,  id, 
saving  for  rights  of  true  owner  (s.  12),  id.,  957. 
saving  for  common  law  powers  of  agent  (s.  13),  957. 
effect  of  Ekctors  Acts,  prior  to,  953,  954. 

PACULTT, 

right  to  pews  proved  by,  797.    See  Few. 
presumption  oi,  id.    See  Few. 

PAILUEE  OF  CONSIDERATION.    See  Consideration. 

FALSE  IMPRISONMENT.    See  Constable;  Justice  of  the  Feaee. 
evidence  in  action  for,  947. 

against  judges,  magistrates,  &c.,  id.    See  Justice  of  the  Feaee. 
where  trespass  will  lie  against  judicial  officer,  id. 
judge  of  court  of  record,  919. 
county  court  judge  bond  fide  issuing  warrant  against  person 

out  of  his  juri»iiction  under  mistake  of  law,  id. 
semble,  registrar  of  county  court  not  Uable  for  imprisonment 

under  warrant  reciting  bad  order,  id. 
sheriff  not  liable  for  arresting  under  ca,  sa.,  916,  918,  919. 
as  to  authority  of  revising  barrister  to  turn  a  person  out  of 
his  court,  919.  ■ 
form  of  action  with  regard  to  private  persons,  id. 
where  i>arty  acts  himself,  id. 

or  signs  the  charge  sheet  at  request  of  constable,  id. 
liability  of  solicitor  causing  arrest,  t^. 

under  illegal  warrant,  id. 
arrest  of  plaintiff  by  sheriff  under  two  writs,  920. 
authority  of  servant  to  arrest  on  behalf  of  his  master,  id, 
liability  of  chairman  of  meeting  for,  id. 
action  for,  a^fainst  company,  id.    See  Corporatum. 
proof  of  the  imprisonment,  id. 

no  imprisonment,  to  prevent  a  person  walking  in  a  partionlar 

direction,  id. 
arrest  not  confined  to  corporal  seizure,  id. 
proof  of  detainer  satisfies  allegation  of  arreet,  921. 
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FALSE  IMPRISONMENT— AMi/tmMf. 
eTidenoe  in  action  for — continued, 
damages,  921. 

no  liability  in  respect  of  remand  hy  jnstioe,  id. 

expense  of  qoashmg  inquisition,  id. 

being  stripped  and  searched  admiwohiift  as  part  of  injarf, 

922. 
against  oo-trespaasers,  id. 
defence,  id. 

denial  of  imprisonment,  id, 
justification  requires  special  defence,  id. 
justification  on  the  ground  of  felony,  &c.,  t^. 

statutes  allowing  arrest  of  persons  found  coomuttin^ 
offences,  id. 
under  Pawnbrokers  Act,  1872.  .id.,  923. 
question  of  reasonable  suspicion  is  for  judge,  923. 
not  guilty  by  statute,  id.,  1190. 
Statute  of  limitations,  923. 
eyidence  in  mitigation,  id. 

FALSE  PRETENCES, 

goods  obtained  by,  952,  953.    See  Convenion  of  Good*. 

FALSE  REPRESENTATION.     See  Jkeeit,  Action  for;  Frmmd;  Mu- 
repruentation. 

FAI^E  RETURN, 

action  for,  1276  et  mq.    See  Sheriff. 

FAST  DAT, 

bill  falling  due  on,  payable  on  preyious  day,  350. 
not  to  be  reckoned  in  estimating  time  for  doing  act  in  relatioa  to  bill, 
372. 

FEES, 

phjTsician  may  sue  for,  when,  494. 

barrister  cannot  sue  for,  561. 

whom  aherifTs  officer  must  sue  for,  id. 

excessive,  exacted  by  public  officer,  may  be  recovered  back,  587 

title  to  an  office  may  be  tried  in  action  to  recover,  688.    See 

had  and  received. 
what  sheriff  entitled  to,  1279. 

FELLOW, 

of  college  of  physicians,  cannot  sue  for  fees,  494,  495. 

FELLOW  SERVANTS, 

liability  of  master  for  negligence  of,  769  et  teq.     See  Emplofen 
Liability  Act,  1880  ;  Negligence. 

FELON, 

actionable  to  call  person,  after  he  has  served  his  sentence,  878. 
may  be  made  bankrupt,  1084. 

bankruptcy  notice  may  be  served  on,  under  sentence,  1117. 
wife  of,  liable  as  9k  feme  eole,  1232. 

FELONY, 

unprosecuted,  how  far  bar  to  action,  589,  914,  957. 

carrier  liable  for  loss  by,  602. 

by  servant,  liability  of  carrier  for,  608,  610.    See  Carrier. 

plaintiff  need  not  fix  particular  servant  with,  611. 
when  private  person  may  arrest  on  suspicion  of,  922. 
constable  may  arrest  on  reasonable  suspicion  of,  1194. 
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FEME  COVERT.    See  Married  Woman;  7F\fe. 

FENCES, 

liability  of  railway  company  for  isjuiy  caused  by  non -repair  of,  763. 

presumption  of  ownersMp  of,  933. 

defect  of,  when  answer  to  avowry  in  repleyin,  1077. 

obligation  to  repair,  1078. 

FERRY, 

proved  by  reputation,  49. 

FERRYMAN, 

is  not  a  common  carrier,  601. 

FESTIVALS, 

of  the  church  noticed  judicially,  83. 

FICTITIOUS  NAME, 

of  payee  of  bill  of  exchange,  349,  360. 

FIUNa  DECLARATION  OF  INSOLVENCY.     See  Aei  ^  Bank- 
ruptey, 

FINDER, 

of  gfoods  may  maintain  trover,  962. 

not  liable  in  detinue  if  he  lose  them,  988. 

FINE, 

how  proved,  109. 

by  chirograph  or  indenture,  id, 

Stat.  11  &  12  Vict.  c.  70,  id. 
Welsh,  proof,  id, 

FIRE, 

if  premises  destroyed  by,  tenant  still  liable  for  rent,  328. 
proof  of  loss  of  ship  by,  419.    See  Lot*. 
policy,  proof  in  actions  on,  442.    See  Insurance, 
negligent  keeping  of,  7bl  et  eeq.    See  Negligenee* 

FIRE  INSURANCE,    ^gq  Inturanee, 

FISHERY, 

use  and  occupation  lies  for  use  of,  330. 
when  owner  of,  may  maintain  trespass,  929. 

FIXTURES, 

contract  for  erection  of,  not  exempt  from  stamp,  233. 

written  sale  of,  requires  ad  valorem  stamp,  248,  254. 

when  an  interest  in  land  within  the  Stat,  of  Frauds,  s.  4 .  .304. 

removal  of  erections  by  agricultural  tenant,  336. 

value  of,  not  recoverable  as  goods  sold  and  delivered,  529. 

when  recoverable  on  an  account  stated,  600. 
cannot  be  distrained,  though  removable  by  tenant,  903. 
when  fixed  machine  can  be  distrained,  id, 
easily  removable  not  necessarily  part  of  freehold,  925. 

as  hatches,  piles  in  river,  id. 

signboard  or  fascia,  id, 
attached  to  freehold,  trover  does  not  lie  for,  947. 

but  reversioner  may  sue  for,  after  severance,  964. 

as  where  tree  cut  down  by  stranger  during  term,  id, 
right  to  remove,  is  power  coupled  with  interest,  id, 

and  assignable  by  deed,  id. 
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riXTUKES— Mfi/wflMtf. 

when  right  to  be  ezeroifled,  964. 
when  aasigned  hj  tenant,  966. 
what  tenant  may  remove,  id. 

thoee  only  may  be  taken  in  exewitinn,  1248. 
right  of  mortgagee  to,  965,  1099. 
damages  for  oonyeraion,  976. 

evidenoe  of  lepated  ownenhip  as  to,  1099.    See  JUpuUd  (hmmMp, 
mortgage  of,  when  to  be  xegiatered,  1262,  1266.    See  BiU  tf  StJ0 
Acts, 

FLAG, 

warranty  of,  in  policy  of  marine  inBOxanoe,  412.    See  Aatnmm. 

FOOT  PASSENGEBS, 

duty  of,  in  arosBing  highway,  739. 

level  croeaing  on  railway,  763. 

FOBBEABANCE, 

to  sue  third  person,  gfood  oonmderation  though  no  binding  oontrMd^ 
887. 

FOBEIGN  BILL  OF  EXCHANGE.    See  Bitt  ofExehangt. 
adhedve  stamp  on,  237. 
protest  of,  376. 

FOBEIGN  OOUBTS, 

judgment  of,  how  proved,  121.    See  Foreign  Judgmmtt, 

effect  of,  205,  206. 
of  Admiralty,  effect  of  sentence  of,  202.    See  foreign  JuigmmU, 

FOBEIGN  INSTBUMENTS, 

stamp  when  necessary,  224,  237,  244,  268,  264. 

FOBEIGN  JUDGMENTS, 
^Tootoif  121. 

by  copies  under  seal  of  court,  id. 

if  court  has  no  seal,  by  signature  of  judge,  id. 
of  Irish  and  Scotch,  regfisterea  in  C.  O.,  by  certificate,  id. 
grounds  of  Iri^,  by  verified  shorthand  note,  id, 
effect  of  ludgment  of,  in  general,  206. 
conclusive  between  same  parties,  id. 

where  parties  were  subject  to  its  jurisdiction,  206. 
unless  ag^ainst  natural  justice,  id, 
or  obtained  by  fraud,  id. 
or  judges  interested,  id. 
or  not  conclusive  in  country  where  given,  id. 
or  in  defiance  of  comity  of  nations,  207. 
mistake  of  English  law  no  defence  to  action  on,  id. 
is  no  merger  of  the  debt  in  this  countiy,  id. 
payment  of  amount  bars  cause  of  action,  id. 

FOBEIGN  LAWS, 

not  judicially  noticed,  83. 
proof  of,  119. 

written,  oral  evidenoe  admisnble  to  prove,  120. 

witness  may  make  text-book,  code,  cc,  part  of  his  eridenoe,  id, 

court  will  then  g^ve  it  effect,  id. 
witness  must  have  competent  skill,  id. 
competency  of  witness  a  question  for  the  court,  id. 
opinion  of  colonial  or  foreign  court  may  be  had  on  qnestiooa  of 
colonial  hiw,  121. 
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FOEEIGN  PATENT, 
how  proTed,  100. 


FOREIGN  REGISTER, 

public,  proyable  by  examined  copy,  98,  128.    See  RegitUr, 
of  mamage,  128.    Bee  Eegut$r, 

FOREIGN  SECURITIES, 
stamp  on,  266,  269. 
sale  of,  not  within  Statute  of  Frauds,  604,  648. 

FOREIGN  SHIP, 

insuranoe  on,  without  interest,  406. 

FOREIGN  STATE, 

existence  of,  noticed  judicially,  if  recognized  by  British  Gkyemment, 

but  not  otherwise,  80. 
existence  of  war  with,  judicially  noticed,  id. 

FOREIGNER, 

illegal  contract  by,  638. 

wife  of,  not  liable  tLsfetne  tole,  1232. 

when  liable  to  be  made  bankrupt,  1083,  1103. 

FORFEITURE, 

witness  not  bound  to  answer  questions  which  might  expose  him  to, 

166.     See  JFitneas. 
of  lease,  not  caused  by  merely  paying  rent  to  third  person,  1018. 
by  disclaimer,  in  pais,  does  not  extend  beyond  a  texiancy  from 
year  to  year,  id. 
evidence  in  ejectment  of  forfeiture  of  lease,  id. 
clause  of  re-entry  to  be  construed  strictly,  id, 
proof  of  lease  proves  right  of  re-entry,  id. 
proof  of  non-performance  of  covenant,  96,  1019,  1022. 
condition  in  sub-lease  that  lessor  and  lessee  may  re-enter — lessee 

may  re-enter  alone,  1018. 
lessor  cannot  re-enter  where  he  has  parted  with  reversion,  1019. 

but  termor  who  has  leased  for  his  whole  term  can,  id, 
ejectment  by  assigfnee  of  lessor,  id. 

what  conditions  are  within  stat.  32  Hen.  8,  c.  34,  id. 
conditions  of  re-entry  annexed  to  reversion  immediately 
expectant,  id.    See  Conveyancing  and  Law  of  Fnperiy  Act, 
1881. 
light  of  entry  for  condition  broken,  will  not  pass  by  deed,  id, 

but  may  by  will,  by  stat.  1  Vict.  c.  26,  s.  3,  td, 
when  reversion  is  severed,  id.,  1020. 
notice  of  breaches  of  covenant  must  in  g^eral  be  given,  1020. 
See  Conveyancing  and  Law  of  Property  Act,  1881. 
but  not  in  case  of  assignment,  &c.,  id, 

or  non-payment  of  rent,  id. 
notices  how  to  be  served,  id. 
evidence  in  case  of  entry  for  non-payment  of  rent  at  common  law,  id, 
provisions  of  C.  L.  P.  Act,  1862,  s.  210,  id.,  1021. 
service  of  writ,  id. 

under  Rules,  1883,  id. 
half  a  year's  rent  due,  id, 
no  sufficient  distress,  1021. 

premises  must  be  searched,  id, 

unless  search  prevented  by  tenant,  id, 
plaintiff's  proof  when  defendant  does  not  appear  at  trial,  1020. 
where  plamtifl  assignee  of  reversion,  notice  of  assignment  must 
be  proved,  1019. 


1420  Index. 

FORFEITURE— «)n/t>iM^rf. 

evidence  in  case  of  entry  for  other  breaches  of  ooTenant,  1022. 

notice  of  breach  and  demanding  money  compensation  mnst  be 

served,  id.  .  See  Conveyancing  and  Law  of  Froptrty  Aet^  1881. 
particnlars  of  breaches  must  be  delivered,  1023. 
proof  must  be  according  to  terms  of  particulars,  id. 
reservation  of  additiozial  rent,  on  breach,  does  not  waive  oon- 

dition,  id. 
proviso  for  re-entry  on  winding-up  of  company,  enforoeable,  id. 
term  should  cease  u  tenant  filed  petition  for  liquidation,  id. 
licence  to  assign,  &c.,  does  not  avoid  condition,  id. 
as  to  relief  against  breach  of  covenant  against  assignment,  Add, 

1023. 
protection  to  purchaser  against  breach  of  covenant  to  insoze,  id» 
waiver  of,  1023. 

where  lease  is  voidable  and  not  void,  id. 

lease  for  years  on  condition  **  to  be  void,"  voidable  at  option  of 

lessor,  id. 
so  in  case  of  condition  **  that  lessor  shall  re-enter,"  1024. 
by  acceptance  of  rent  accruing  after  forfeiture,  with  notioe,  id. 
demand  of  such  rent,  id. 
bringing  action  therefor,  id. 
acceptance  of  rent  after  discharge  of  insolvent,  id. 
lying  by,  no  waiver,  id. 
making  distress,  a  waiver,  1025. 

aliter,  under  C.  L.  P.  Act,  1852,  id. 
proceedings  in  ejectment  a  final  election,  id. 
where  notioe  to  repair  is  a  waiver  of  forfeiture,  in  case  of  a 

general  and  particular  covenant  to  repair,  1026. 
continuing  breach,  acceptance  of  rent  no  waiver,  id. 
condition  not  to  underlet,  id. 
relief  against,  for  non-payment  of  rent,  1027. 

for  other  breaches  of  covenant,  id.    See  Oonveyame^ 
ing  and  Law  of  Property  Act,  1881. 
actual  waiver  only  applies  to  specific  breach,  id. 

FORGERY, 

of  bill,  proof  that  party  has  forged  other  bills,  inadmissible  in  action 

against  acceptor,  85,  388. 
of  seal,  opinion  of  witness  admissible  as  to,  174. 
payment  under  probate  of  forged  will,  good,  201. 
•  when  a  defence  in  actions  on  bills  or  notes,  388. 
of  indorsement  of  cheque  payable  to  order,  395,  396.     See  Cheque. 
party  paying  money  on  forged  instrument  may  in  general  recover  the 
amount  in  action  for  money  had  and  received,  583. 
unless  forgery  is  of  bUl,  &c.,  and  he  has  been  guilty  of  negli- 
gence or  delay,  id. 
on  banker,  customer  cannot  be  debited,  id. 

unless  perhapsalterationmadein  cheque  by  carelessness  of  drawer, 
id. 
of  power  of  attorney,  money  obtained  by,  recoverable,  id. 

FRAUD, 

oral  evidence  admissible  to  prove,  in  written  instruments,  21,  22. 

See  Oral  Evidence. 
defence  in  action  by  vendor  agaiost  vendee  of  real  property,  317. 
See  Vendor. 
must  be  specially  pleaded,  id. 
employment  of  puffers  at  auction  deemed  to  be,  318. 
in  accepting  bills,  by  one  of  several  partners,  354. 

taking  partnership  security  for  separate  debt  is  evidence  of,  uf., 
355. 
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TRATny—eontinued, 

in  aotions  on  billfl,  887. 

proof  of,  puts  plaintiff  on  proof  of  oonaideration,  389. 
opens  an  adjustment  on  policj,  427. 

a  defence  in  actions  on  pjlioies  of  insurance,  432.    See  Insurance. 
waiver  of,  628. 

goods  obtained  by,  on  credit,  effect  of,  547. 
money  obtained  by,  recoverable  as  money  had  and  received,  5S5. 

See  Money  had  and  received. 
ground  for  rescission,  only  when  contract  can  be  disaffirmed  and 

other  party  remitted  to  former  state,  id.,  586. 
when  a  defence  in  contract,  633. 

must  be  specially  pleaded,  and  allegation  specific,  id. 

must  be  concealment  or  deception  with  respect  to  transaction,  id. 

and  what  was  substantially  the  consideration,  id. 
false  representation,  when  made  in  ignorance,  uf.,  634. 
fraud  of  agent,  in  course  of  business,  is  fraud  of  principal,  634. 
surreptitious  dealing  with  agent  is  fraud,  id. 
misrepresentation  of  effect  of  deed,  id. 

fraud  means  moral  fraud  and  not  innocent  misrepresentation, 
id.y  848. 
but  such  misrepresentation  g^und  for  setting  aside  con- 
tract, 320,  id. 
representation  of  fact  of  which  plaintiff  knows  nothing,  634,  848. 
may  consist  in  allowing  party  to  remain  in  error,  634. 
false  description  of  goods  advertised  to  be  sold,  id. 
maker  of  chattel  with  patent  defect  not  guilty  of  fraud,  635. 
bribe  given  to  agent  to  induce  him  to  contract,  id. 
when  infancy  a  defence  to  action  for,  642.    See  Infancy, 
m  action  of  debt  on  bond,  684. 
in  action  for  deceit,  when  ground  of  action,  847  et  acq.    See  Deceit, 

Action  for. 
in  case  of  fraudulent  sale  or  transfer  of  goods,  no  property  passes, 

952. 
goods  obtained  by,  no  lien  arises,  980. 
avoids  a  will,  1167.     See  Will. 

when  a  defence  in  action  for  calls,  1041.    See  Joint  Stock  Companies, 
of  wife,  when  ground  of  action,  1231. 

FRAUDS,  STATUTE  OF.    See  Table  op  Statutbb. 

agreements  in  writing  under,  may,  it  seems,  be  discharged  orally 
before  breach,  29. 
an  invalid  oral  agreement  does  not  rescind  former  agreement,  id. 
sects.  1,  2.. 334. 

apply  only  to  leases  whereby  rent  is  reserved,  id. 

effect  of,  on  oral  leases,  id. 

the  3  years  excepted  in  s.  2,  must  be  from  the  making,  id. 

oral  lease  may  be  special  in  its  terms,  id. 
effect  of  entry  under  oral  lease  for  more  than  3  years,  id, 
change  created  by  8  &  9  Vict.  c.  106,  s.  3.  .335. 
sect.  4.. 303. 

sale  of  lands  tmder,  id. 

what  is  an  interest  in  land  under,  id. 
collateral  agfreement  unaffected  by,  304. 
note  or  writing  must  specify  terms,  305. 

auctioneer's  receipt  for  deposit  must  state  prioe,  id. 
subject,  terms  and  names  must  appear,  id. 

general  description  of  property  sufficient,  id.,  306. 
contract  made  out  oy  lettere,  £c.,  306. 

whole  correspondence  must  be  considered,  id. 
conditional  acceptances  of  offers,  id.,  307. 
approval  of  title^  id. 
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FRAUDS,  STATUTE  OT-aonimued. 
86ot.  4 — continued. 

sale  of  landfl  under — continued, 

offer  may  be  letncted  before  aooeptazioe,  807. 
by  agent,  id. 

ratification  of  anthority  of,  after  zetcaotation  of  pur- 
chaser's offer,  held  to  bind,  id, 
signature  of  note,  308. 

printed  name  snfHcient,  id, 
immaterial  in  what  part,  id, 

signatore  not  sufficient  where  instrument  xnoompletey  id, 
must  govern  every  material  part  of  instroment,  id. 
when  entry  in  minnte  book  binds  company,  id. 
if  signed  as  witness,  qware  whether  sufficient,  id, 
of  solicitor,  approving  draft,  qutere  if  soffident,  id, 
by  initials  is  sufficient,  id. 

by  party  to  be  charged  or  his  anihorixed  agent,  id, 
agent  need  not  be  authorized  in  writing,  309. 
subsequent  recognition  of  authority  of  agent,  suffi- 
cient, id. 
telegram  may  be  sufficient  memorandum,  id. 
sale  by  auction  within  the  statute,  id. 
auctioneer  agent  for  both  parties,  id. 
one  of  the  parties  cannot  be  agent  for  the  otlier,  id, 
by  derk  of  auctioneer  when  sufficient,  id, 
bidding  may  be  retracted  before  hammer  down,  id, 
when  an  oral  contract  can  be  enforced,  id.    See  Fttrt  JPer-' 
formanee. 
where  part  performance  of  contract,  id.^  310. 
where  contract  incomplete  or  uncertain,  court  cannot 

decree  specific  performance,  310. 
specific  performance  of  writt^  agreement  sobsequentiy 

varied  orally,  id. 
contract  not   enforced  where  writing  suppressed  by 

fraud,  id.,  311. 
agent  employed  to  buy  land,  cannot  set  up  want  of 
writing  between  him  and  his  principal,  311. 
except  after  conveyance  to  agent,  id. 
where  no  written  contract,  plaintiff  may  sometimes  reeorcr 
on  an  account  stated,  316. 
requires  agreement  for  lease  to  be  in  writing,.  334. 
promise  to  answer  for  debt,  &c.,  of  another,  461.    See  GuarmUee, 
promise  to  marry,  not  within,  476. 
contracts  not  to  be  performed  within  a  year,  602. 
that  necessarily  camiot  be,  id. 
for  a  year's  service,  to  be  commenced  on  a  subsequent  day 

witiiin  the  statute,  id. 
although  determinable  by  notice  within  year,  id.,  503. 
so  to  be  solicitor  to  a  company,  603. 

not  to  carry  on  trade  during  joint  lives,  id. 
to  maintain  a  child  until  able  to  do  for  himself,  id, 
doubt  arising  from  inconsiBteDt  decisions,  id, 
contract,  though  not  enforceable,  is  existing  contract,  id. 
applies  only  to  contracts  not  to  be  performol  on  either 

id, 

not  taken  out  of  statute  by  part  perfonnanoe,  id. 
where  whole  of  consideration  has  been  performed  action 

lies,  id. 
consideration  must  appear  in  memorandum,  604. 
contract  by  executor  to  answer  damages  out  of  his  own  estate, 
1216. 
sect.  7,  a  bar  to  recovery  of  land  conveyed  to  plaintiff's  agent,  311. 
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FRAUDS,  STATUTE  OF^-contvnued. 

sect.  17,  sale  of  goods  for  price  of  10/.,  504. 
contracts  within  the  section,  id, 

extended  by  stat.  9  Geo.  4,  o.  14,  to  goods  not  in  ette,  id. 
executory  contract  for  sale  of  g^oods  in  atse,  is  within  s.  17., id, 

so  is  a  sale  by  auction,  id. 
sale  of  shares  of  ioint-stodc  bank  not  within,  id. 
nor  sale  of  shares  in  a  canal  company,  id. 
railway  shares,  id. 
mining  shares,  id. 
foreign  stock,  id. 
sale  of  timber  and  growing  crops,  where  not  an  interest  in  land, 

may  be  within,  td. 
trees  lying  felled  are  within,  id. 
contract  for  work  and  materials  is  not  within,  id. 
if  substance  of  contract  be  g^oods  sold  and  deliverad  by  one  party 

to  the  other  it  is  within,  id. 
agreement  for  sale  of  chattel,  and  collateral  matter,  id. 
acceptance  and  receipt  within,  505. 

must  be  a  delivery  and  acceptance,  id, 
acceptance  need  not  be  absolute,  id. 
what  not  a  sufficient  acceptance,  id. 

if  pUuntifi  has  not  parted  with  g^oods  so  as  to  lose  lien,  id. 

wmle  buyer  may  object  to  quantity  or  quality,  id. 

if  vendee  had  no  opportunity  of  judging  whether  article 

corresponds  with  order,  id. 
acceptance  must  be  made  with  consent  of  vendor,  id. 
purchaser  using  more  of  the  gooda  on  trial  of  quality  than 

necessary,  id. 
by  measurmg  and  setting  aside  part,  506. 
cases  on  sales  of  horses,  id. 
by  ddivezy  to  wharfinger,  id. 

on  board  ^p  at  foreign  port  chartered  by  purchaser,  id. 
by  directing  third  person,  in  whose  possession  the  goods  are, 

to  pack  &em,  id. 
by  marking  and  measuring  goods  at  shop,  id. 
vendee  receiving  delivery  order,  id. 
by  work  done  on  unfinished  carriage  by  order  of  defendant, 

507. 
goods  sent  by  carrier  named  by  vendee,  and  no  notice  of 
rejection,  id, 
what  a  sufficient  acceptance,  id. 

constructive  acceptance  by  acquiescence,  id. 

cases  on  goods  sent  by  carrier,  id. 

resale  by  vendee,  id. 

vendee  receiving  and  keeping  bill  of  lading,  id. 

although  at  time  of  dehvery  terms  of  sale  disputed,  id, 
cases  held  to  constitute  acceptance  and  receipt,  508. 
goods  remaining  in  possession  of  vendor  as  bailee  for  pur- 
chaser, id. 
changing  the  stable  of  a  horse  by  order  of  the  purchaser,  id. 
lending  horse  to  seller  after  contract  complete^  id. 
casks  warehoused  by  vendor  at  purchaser's  request,  id.y  509. 
wool  put  in  warehouse  of  thi^  pa^y,  and  weighed  and 

pacKed  by  order  of  vendee,  509. 
dealing  with  goods  in  vendee's  possession  at  sale,   and 

account  rendered  to  vendor,  id. 
offer  to  sell  to  third  partr,  id. 
wrongful  taking  by  vendee  will  not  bind  vendor,  id. 
need  not  be  actual  delivery,  but  something  tantamount,  id. 
as  key  of  warehouse,  id. 
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FRAUDS,  STATUTE  OF—eontinu$d. 
sect.  17 — continued. 

what  a  sufficient  ajcceptajioe— continued. 

order  to  agent  in  possession  to  deliver  to  pnzohaser,  and 

assent  bj  him,  509. 
deliyeiy  and  aoceptanoe  of  part,  id, 
of  one  of  several  classes,  id, 
of  sample,  where  part  of  bulk,  510. 
earnest  or  part  payment,  id. 

if  in  money,  presumably  part  of  price,  id. 
acceptance  of,  changes  property,  id. 
debt  set  off  not  sufficient,  td. 
what  note  sufficient,  id. 

note  in  writing  must  contain  all  terms  of  agreement  or  be 

connected  with  other  document  that  does,  id. 
promise  in  writing  to  pay  to  a  person  unnamed,  id, 
subsequent  letter  may  supply  insufficiency  of  note,  511. 

aliter,  if  disaffirming  or  adding  to  its  terms,  id. 
letter  from  vendee  complaining  of  damage  to  goods,  t^. 

referring  to  terms,  need  not  be  to  otixer  party  of  sale,  id, 
omission  of  time,  or  mode  of  payment,  or  price,  how  it 

affects  contract,  id. 
agreement  to  sell  on  moderate  terms  sufficient,  id. 
ambiguity  in  price  may  be  explained  orally,  id. 
memorandum  must  be  before  action  brougnt,  512. 
written  agreement  cannot  be  varied  orally,  id. 

bat  forbearance  is  not  variation,  id. 
invoice  sent  to  buyer  after  oral  contract,  and  not  objected 
to,  wiU  bind,  id. 
signature  by  the  parties  to  be  charged,  id. 
of  both  parties  unnecessary,  id. 
immaterial  where  placed  in  document,  id. 
cases  on  this  point,  id. 

signature  by  mark  or  initials  sufficient,  308,  513. 
signature  by  lawfully  authorised  ag^t,  513. 
oral  authority  sufficient,  id. 

subsequent  recognition  of  agent's  act  by  principal,  id, 
sender  of  telegram  not  liable  for  mistake  of  derk,  id, 
sale  by  auction,  id.    See  Auction. 

by  broker,  514  et  acq.     See  Broker. 
defence  under,  must  be  specially  pleaded,  518,  635. 
revocation  of  will  under,  1043.    See  jnil. 

FRAUDULENT  ASSIGNMENT.    See  Sherif. 

proof   of,   in  action  against  sheriff   for  taking  plaintiff's  gooda, 
1249  et  eeq. 

FRAUDULENT  CONVEYANCE, 

when  an  act  of  bankruptcy,  llOb  et  acq.    See  Act  of  Bankruptcy. 

FRAUDULENT  DEVISES,  STATUTE  OP  (3  Will.  &  M.  c.  12), 
replaced  and  extended  by  11  Geo.  4  &  1  Will.  4,  c.  47. .  1229. 

FRAUDULENT  MISREPRESENTATION.    See  Miartpreeentatum, 
action  for,  847.    See  Deceit. 

FRAUDULENT  PREFERENCE, 

what  amounts  to,  1108.     See  Act  of  Bankruptcy, 
avoidance  of,  under  Bankruptcy  Act,  1883,  s.  48..  1085,  1118,  1119. 
See  Bankruptcy  Act,  1883. 
cannot  be  protected  under,  as  against  creditor  himself,  1106, 1118. 
after  arrest  as  an  absconding  debtor,  1119. 
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FRAUDULENT  BEMOYAL.    See  JRepUvin. 

FREE  WARREN, 

proyed  by  repotation,  49. 

owner  of,  may  TnaintaiTi  trespaBs,  929. 

FREIGHT, 

policy  of  insurance  on,  409.    See  Innirance, 

where  there  la  a  loss  of,  within  policy  of  insaranoe,  425.    See  L099. 

what  reooyerable  on  contract  of  afiEreightment,  460  et  teq.    See 

Affreightmtnt, 
payments  made  in  advance  of,  cannot  be  reooTered  if  ship  be  lost, 

451. 
dead,  meaning  of,  454. 
how  taken  out  of  order  and  disposition  of  bankrupt  shipowner,  1098. 

FRIENDS,  SOGIETT  OF.    See  Quaken. 

FUNERAL  EXPENSES, 

action  for  money  paid  for,  572. 
of  deceased  hnsband,  necessary  for  infant  widow,  643. 
cannot  be  reooyered  in  action  nnder  Lord  Campbell's  Act,  767. 
liability  of  executor  for,  1216.    See  Exeeutor  and  Adminutrator. 


GAMEKEEPER, 

proof  of  having  appointed,  by  entry  in  books  of  derk  of  the  peace, 

211. 
charge  ag^ainst,  of  lolling  foxes,  when  slanderons,  857. 
appointment  of,  no  evidence  of  right  to  Boil,  1028. 

GAMING, 

all  contracts  by  way  of  gaming  or  wagering  void,  390,  589. 

money  lent  for  purpose  of  playing  at  ille^  game,  not  recoverable, 

637. 
money  paid  for  debt  incurred  by,  at  defendant's  request,  recover- 
able, id, 
defendant  liable  on  his  acceptance  given  for  money  so  paid,  390. 
collateral  security  on  sale  of  land  for  purpose  of  a  lottery,  illegal,  688. 

GAOLER, 

entitled  to  a  demand  of  copy  of  warrant,  1192. 

GARNISHEE  ORDER.    See  AttaehtMiU. 

GAVELKIND, 

custom  of,  judicially  noticed,  84. 

co-heir  in,  may  disteain  without  command  of  co-tenant,  2077. 

GAZETTE, 

evidence  of  acts  of  state  published  Iherein,  188. 
as  proclamations,  or  orders  in  council,  105,  188. 
but  not  of  matters  not  referring  to  acts  of  state,  188. 
as  the  king's  g^nts,  id, 
appointment  of  officer,  id, 
conclusive  evidence  of  bankruptcy,  1102. 
even  ag^nst  third  persons,  id. 

GENERAL  ISSUE, 

may  not  in  genml  be  pleaded,  301. 
by  statute.    See  Not  guilty  by  Statute, 

YOL.  n.  Z  Z 
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GENERAL  BEGI8TRAB  OFFICE, 

seal  of,  authentioates  oertificates  of  birtiis,  deaibs,  and  mamageB,  126. 

Indian  mazxiageB,  127. 

GESTATION, 

period  of,  presumed  to  be  about  nine  csalemdar  moniha,  42. 

GIFT, 

vesting  of  propertj  in  case  of,  960,  951.    See  Oimverwifim  ofOpcA. 


GOOD  FRIDAY, 

bill  falling  due  on,  payable  on  prerions  day,  S61. 
not  to  be  reckoned  in  estimating  time  for  doing  act  in  lelatioii  to  bill, 
372. 

GOODS, 

Older  for,  exempt  from  stamp,  229. 
lying  in  dock,  &c.,  o/i^^r,  251. 
memorandum  of  agreement  for  sale  of,  exempt  from  stamp,  233. 
aliierf  if  under  seal,  id, 

or  for  sale  of  goods  and  gfood--will,  id. 
deliyery  order  and  warrant  for,  stamp  on,  252.    See  SUm^. 
when  Uke  goods  insured,  are  mixed,  now  pioperty  to  be  asonlaiiMwl^ 

425. 
action  for  not  accepting,  500. 

obligations  of  buyer  and  seller,  id. 

mere  exchange  cannot  be  treated  as  sale,  id. 

at  common  law,  id. 

sale  good,  though  bargain  oral,  id. 

time  of  Testing  of  property  in  purchaser,  id. 

when  contract  by  correspondence  is  complete,  601,  613, 1161. 

contract  by  tele^;ram,  sender  not  liable  for  mistake,  502. 

when  contract  is  within  Stat,  of  Frauds,  id.  H  mq^    See 

Frauds^  Statute  of. 
readiness  of  plaintiff  to  deliyer,  516. 

plaintiff  must  show  he  offered  to  deliTer,  id. 

or  a  dispensation  with  deliyery,  id. 

countermand,  id. 

where  cargo  rejected,  seller  may  tender  another  cargo 

within  time,  id. 
where  part  of  whole  order  must  be  accepted,  id, 
refusal  of  defendant  to  receive,  id. 

tender  when  necessary  must  be  at  a  reasonable  tune  and 
place,  and  allow  of  inspection,  id. 
when  defendant  may  refuse  a  package  consisting  in  part  of 

other  goods,  517. 
countermand,  id, 
damages,  id. 

tater  re-sale,  id. 

where  countermand  during  manufacture,  id. 
when  only  nominal,  id. 
defence,  518. 

must  be  specially  raised  by  stating  facts  relied  on,  id. 
where  defence  that  contract  is  wrongly  alleged,  w^ 
goods  not  according  to  contract,  id. 
denial  of  contract,  effect  of,  id. 

objection   arising  under    Stat,    of   Fkmuda   must  be 

specially  pleaded,  id. 
where  joint  order  for  several  artioles,  id. 
goods  sold  as  '*  about "  or  ''more  or  leas,**  id. 
sale  of  goods  *'  to  axrive  "  conditional  on  amval,  619. 
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action  for  not  aooepting — continued. 
defence — continued, 

where  chan^  in  the  persons  contracting,  519. 
person  employed  to  buy  cannot  be  vendor,  id, 
repudiation  of  the  g^oods,  id, 

goods  not  corresponding  with  sample  may  be  rejected 

by  notice,  id. 
specific  article  warranted  cannot  be  refused,  id, 

seeut,  where  goods  supplied  are  not  of  particular 
quality,  620. 
or  not  shipped  in  month,  contracted  for,  id, 
manufacturer,  not  a    dealer,  must  supply  his   own 
Koods,  id. 
umefis  there  is  a  custom  otherwise,  id. 
when  bulk  of  difiPerent  kind  to  sample,  id. 
refusal  of  seller  to  allow  inspection  of  bulk,  id, 
whether  time  is  essential,  depends  on  construction  of 
contract,  id, 
partial  breach  by  plaintiff  does  not  excuse  defendant, 
521. 
fraud  of  seller,  id. 
action  for  goods  bargained  and  sold,  id. 

must  have  been  acceptance,  &c.,  under  Stat,  of  Frauds,  id, 
property  must  have  passed,  id. 

property  not  changed  if  anything  remain  to  be  done  by  seller,  id. 
aliter,  if  intended  that  property  should  pass  at  time  of  sale, 
id, 
or  buyer  prevent  possibility  of  condition  being  satufied, 
522. 
where  goods  destroyed,  question  is  as  to  risk,  id. 
re-sale  will  not  rescind  contract,  id, 
action  for  not  deliyering,  id. 

what  plaintiff  must  prove,  id. 
construction  of  the  contract,  id, 

when  time  of  the  essence  of  the  contract,  520,  523. 

where  seller  of  specific  goods  cannot  re-sell,  on  failure  of 

buyer  to  pay,  523. 
goods  to  be  ddivored  as  required,  id, 

to  be  made  and  delivered  as  soon  as  possible,  id, 
tender  may  be  retracted  before  acceptance,  id. 
intention  of  the  parties  to  be  looked  at,  id, 
readiness  to  receive  and  to  pay,  id. 

imnecessary  to  prove  tender  of  the  money,  id. 

demand  sufficient  evidence  of  readiness,  id, 
delivery  hj  parcels  or  instalments,  id.,  524. 

question  is,  doacts  show  intention  no  longer  to  be  bound  ? 
624. 
effect  of  vendeee  becoming  insolvent,  or  filing  petition  for 
liquidation,  id, 
non-delivery  by  defendant,  id, 

if  vendor  ia  to  deliver,  he  need  not  offer  until  vendee  notifies 

^>lace,  id, 
ere  contract  silent,  buyer  must  fetch  goods,  id. 
if  place  of  deUverv  fixed  b^  contract,  vendee  not  bound  to 

accept,  nor  vendor  to  deliver  elsewhere,  id. 
goods  sold  in  carrier's  hands  subject  to  lien,  id, 
damages,  526. 

such  as  likely  to  arise,  within  contemplation  of  parties,  id. 
for  not  deliyering  ship,  id. 

machine,  id. 
ZZ2 
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QOOBS-^coHiinued, 

action  for  not  delivering — eontinu$d. 
damages— con^tfiM^^. 

purchaser  must  take  advantage  of  market,  if  any,  525. 

cannot  exceed  difference  oet ween  contract  luid  markafe 
prices,  id. 
80  with  respect  to  each  period  of  deUvecy,  if  more 
than  one,  id. 
although  action  commenced  before  periods  ex- 
pired, id. 
where  no  difference,  damages  only  nominal,  id. 
when  buyer  forbears  to  enforce  contract  at  time  for  didiTery, 

id.,  526. 
where  inferior  ffoods  delivered  and  objected  to,  626, 
purchaser  entitled  to  recover  g^eneral  loss,  id. 

but  not  damages  peculiar  to  himself  or  from  sab-con- 
tract, id. 
unless  vendor  knew  of  it,  id. 

then  purchaser's  liability  under  Bub-oontnMt 
is  limit  of  damages,  id. 
loss  of  profit  in  case  of  re-sale  not  recoverable,  id. 

but  re-sale  may  be  proved  to  show  rise  in  maricet  valuer 
id. 
vendor  cannot  diminish  damages  by  notice  of  intention  not 

to  deliver,  527. 
under  Sale  of  Food  and  Drugs  Act,  1875 . .  473,  id. 
against  commission  agent  by  principal  for  shipping  inferior 
goods,  527. 
special  finding  of  the  jury  at  Nisi  Frius,  id. 

judgment  may  be  for  specific  delivery  under  19  &  20  Vkt. 
c.  97,  B.  2,  id. 
and  enforced  by  writ  of  delivery,  id. 
defence,  id. 

under  Stat,  of  Frauds  must  be  specially  pleaded,  id. 
oral  variation  of  contract  required  to  be  in  writing,  id. 
contract  made  under  a  mistake,  id. 
**  crop  grown  on  certain  land,*'  vendor  excused  when,  m2, 
want  of  readiness  of  plaintiff,  523,  524,  627. 
rescission  before  breach,  528.    See  Setei$sum. 
insolvency  of  vendee,  id.,  933.    See  Conpertion  of  Goods. 
action  for  goods  sold  and  delivered,  528. 
what  plaintiff  must  prove,  id. 
contract  of  sale,  id. 
waiver  of  tort,  id. 

plaintiff  must  then  show  title  to  property,  id. 
goods  lent  and  if  damaged  to  be  taken  by  bauee  at  a  oeitain 

price,  629. 
goods  lent  or  delivered  on  sale  or  return,  and  dfttainfld  an 
unreasonable  time,  id. 
Meeut^  where  destroyed  before  reasonable  time  elapaed,  id. 
value  of  fixtures  not  recoverable  under  this  daim,  ii. 

Bectu^  the  value  of  trees  purchased  and  removed,  irfL 
nor  value  of  materials  used  in  his  work  by  builder,  id. 
nor  of  making  and  erecting  steam  engine,  id. 
but  price  of  railway  shares  and  growing  crops  reoover- 
able,  id. 
contract  of  barter  not  performed  on  defendant's  part,  i^ 
auctioneer  may  sue  in  nis  own  name,  id. 

unless  rightful  owner  has  claimed  value,  id. 
corporations  where  not  trading,  distinction  between  oontzadt 
executory  and  executed,  qwere,  1153. 
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GOODS-^eontinued, 

action  for  goods  sold  and  deliyered — continued. 
proof  of  delivery,  630. 
what  amounts  to,  id. 
maj  be  a  sufficient  delivery,  although  no  aooeptanoe  and 

receipt  within  Stat,  of  Frauds,  id. 
a  part  delivery,  which  would  satisfy  Stat,  of  Frauds,  will 

not  support,  id. 
must  be  a  transfer  of  possession,  id. 
deviation  from  agreed  mode  of  delivery,  id. 
symbolical  delivery  divesting  lien,  and  entitling  vendee  to 
possession,  sufficient,  id. 
particularly  applicable  to  ponderous  goods,  id, 
to  whom  delivered,  631. 

to  third  person,  at  defendant's  request^  id. 
to  carrier,  id. 

ratification  of  delivery  to  another  carrier,  id. 
to  master  of  ship,  id. 
to  ag^t  or  servant,  id. 
authority  of  committee  to  bind  members  of  club,  id. 

liability  of,  on  their  servant's  contracts,  id. 
master  when  liable  for  goods  ordered  by  his  servant,  632. 
when  seller  may  resort  to  principal  on  contract  made  by 
agent,  id.    See  Agent. 
delivery  to  partner,  633.     See  Partnert, 

to  an  unincorporated  mining  company,  638.    See  Part' 

nert. 
to  members  of  an  inchoate  company*  639.     See  Jomt 

Stock  Company. 
to  wife,  640.     See  JFife. 
to  infant  child,  644.     See  Infant. 
to  overseer,  646. 
value,  id. 

if  no  agreement,  must  be  proved,  id. 
presumed  to  be  of  cheapest  description,  if  not  proved,  id. 
price  agreed  un  conclusive,  id. 
when  interest  is  recoverable  as  part  of  price,  id. 
defence,  646. 

reduction  of  damages,  id, 

whether  evidence  of  bad  quality  admissible,  id. 
acceptance  and  non-return  of  goods  does  not  preclude 

this  defence,  id. 
defendant  has  option  of  dividing  cause  of  action,  id. 
defence  relying  on  a  warranty  of  tiUe  most  be  pleaded 
specially,  id. 
action  brought  before  credit  expired,  647. 
day  of  sale  excluded  from  calculation,  id. 
bill  given,  and  not  due,  operates  as  giving  credit,  id. 
agreed  for  and  not  given,  id. 
eft cct  of  option  of  payment  by,  id. 
dishonoured,  vendor  may  sue  immediately,  id,,  648. 
unless  in  hands  of  third  persons,  648. 
or  by  laches  of  vendor  made  his  own,  id, 
payment,  660  et  acq.     See  Payment. 
what  are  privileged  from  distress,  902  et  teq.    See  Illegal  Distress. 
action  for  conversion  of,  946  et  seq.    See  Conversion  of  Goods. 
when  property  in,  passes  on  sale  of,  947  et  seq.    See  Conversion  of  Goods. 
gift  and  grant  of,  950.     See  Conversion  of  Goods. 
in  the  reputed  ownership  of  bankrupt,  1090  et  seq.     See  Reputed 

Ownership. 
proof  of  removal  of,  in  action  by  landlord  against  sherijS,  1274, 1275. 
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GOVEBNESS, 

not  a  menial  serrant,  496. 

GOVERNOR, 

of  oolonj,  oommnnioationa  with,  when  privileged,  172.    See  Witmms. 

GRAKD  JUROR.    See  Jwror. 

GRAITT, 

presomxytion  of,  89  0t  »eq.    See  Fttsumptum. 
implied,  and  reaervation  of  easement,  773,  793. 
word  doee  not  implj  covenant,  except  by  statate,  682. 
right  of  support  may  be  aoqnired  by,  769. 
so  right  of  common,  778. 
way,  781. 

from  crown  may  sometimes  be  presnmed,  788. 
right  to  light  and  air,  not  strictly  subject  of,  772. 
of  goods,  Testing  of  property  in  case  of,  950.    See  QmffertioH  of  G^odt. 

GROWING  CROPS.    See  Crop; 

GUARANTEE, 

for  payment  of  goods  by  third  party  exempt  from  stamp,  233. 
eridenoein  action  on,  461. 

is  a  contract  to  answer  for  payment,  &o.,  by  third  pezBom,  id. 
proof  of  the  contract,  Stat,  of  Frauds,  s.  4,  id. 

agreement,  or  note,  or  memorandum,  must  be  in  writing' 

and  signed,  id. 
consideration  need  not  appear  on  writing,  id. 
is  a  collateral  undertaking,  leaving  obligation  of  principal 

subsLBting,  id, 
promise  must  be  made  to  original  creditor,  id. 
agreement  to  sell  on  del  credere  commission  no  guarantee,  462. 
guarantee  given  in  consideration  of  forbearance,  id., 
as  to  the  form  of  the  memorandum,  305,  462. 
suretyship,  on  bUl  of  exchange,  462. 
continuing  guarantee,  revocation,  463. 
what  is  a,  id. 
examples  of,  id. 

effect  of  chfmge  in  a  firm,  to  or  for  whom  given,  id. 
when  under  hand  only,  is  revocable,  464. 

eeeiUy  where  consideration  is  given  once  for  all,  id. 
not  revoked  by  death  alone  of  guarantor,  id. 

except  as  to  advances  made  after  notice  of  death,  id. 
but  not  as  against  survivor  of  two  joint  and  several 
co-sureties,  id. 
default  of  principal  debtor,  id. 
must  be  proved,  id. 

admissions  by  principal  debtor  axe  inadmissible,  id. 
damages,  t^^. 

for  payment  by  acceptor  of  bill  include  interest,  id. 
guarantor  entitled  to  benefit  of  composition  from  pzinoqial 
debtor,  id. 
unless  excluded  by  contract,  id. 
where  given  to  A.  as  trustee  for  B.,  A.  can  recover  sune 
damages  as  B.,  id. 
defence,  465. 

want  of  a  written  memorandum  must  be  specially  pleaded, 

302,  466. 
omission  to  enforce  rights  does  not  discharge  surety,  465. 
concealment,  id. 


Index.  1431 

QVABASTEE—eontinued, 

evidence  in  action  on — continued, 
defence — continued, 

alteration  of  position  of  parties,  giving  time,  &o.,  394,  396, 
466. 
discharjro  hj  the  creditor  releasing  debtor,  or  yarying 
ike  surety's  risk,  466. 
must  be  binding  enforceable  contract  with  prin- 
cipal debtor,  id. 
passive  acquiescence  is  insufficient,  id,,  466. 
no  discharge  if  right  against  surety  reserved,  466. 
contract  for  suretyship  sometimes  severable,  id. 
where  liability  changed  by  statute  during  pendency  of 

g^uarautee,  id. 
surety  paying  debt  entitled  to  securities  of  creditor,  id. 
u,  through  laches  of  creditor,  surety  cannot  haye 

them,  he  is  released  pro  tanto,  id. 
rules  apply  as  between  acceptor  and  indorser  of  bill 

of  exchange,  id. 
distinction  between  intentional  and  neglig^t  acts 

of  creditor,  id. 
case  of  two  sureties,  id.,  467. 
creditor  may  surrender  security  to  trustee  in  bank- 
ruptcy of  debtor,  467. 
adjudication,  discharges  surety  for  composition  of 
debtor,  id..  Add.  467. 
with  respect  to  goods,  467.     See  Warranty. 

action  against  principal  for  money  paid  by  surety,  under,  669.    See 
Money  J*aid,  Action  for. 
contribution  by  co-sureties,  id.,  670. 
when  surety  can  recover  costs  of  action,  671. 
when  Statute  of  Limitations  begins  to  run,  in  case  of,  648.    See 
Limitations,  Statutes  of, 

GUAKDIAN, 

admissions  by,  not  evidence  against  infant,  69. 

answer  of,  to  bill  in  Chancery,  not  evidence  against  infant,  197. 

holding  over  without  consent,  a  trespasser  imder  stat.  6  Azme,  c.  72. . 

931. 
in  socage,  possession  by,  is  seisin  of  infant,  1028. 

TTAPTCAH  CORPUS, 

tut  testificandum,  163.    See  Witness, 

HANDWRITING, 

of  parties  in  register,  unnecessary  to  call  subscribing  witness  to,  124. 
evidence  of,  of  attesting  witness,  when  admissible,  131.  See  Witness. 
proof  of,  138. 

degree  of  knowledge  of  witness,  id. 
by  having  seen  party  write,  id, 
by  correspondence,  id. 
comparison,  how  far  admissible,  139. 
in  case  of  ancient  writingps,  id. 
by  court  and  jury  allowable,  id, 
under  C.  L.  P.  Act,  1864,  s.  27 . .  140. 

either  with  writing  put  in  or  written  for  the  purpose,  id. 
disputed  writing  must  be  produced,  id. 
admission  of  by  drawee  of  bill,  366. 
of  drawer  of  biU,  admitted  by  acceptance,  363. 
of  indorser,  by  comparison  with  drawer's  signature,  which  aoceptor 

cannot  deny,  361. 
of  drawer,  &c.,  by  indorsement,  381. 
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HAWKING, 

lioenoe  for,  within  Prenoription  Act,  779,  780. 
may  be  ezenaaed  hj  serrants,  780. 


HEALTH,  BOABD  OF.    See  Board  of  HedUh. 

HEABSAY, 

general  role  respecting,  44. 
admiaaiUe  in  qneistions  of  pedigpnee,  id. 

dedarations  of  deceased  parents,  to  prove  IflgitJmacy  of  children, 
id. 
or  their  ages,  id. 
declarations  ot  family,  descriptions   in  will,  inscriptions   on, 

monuments,  &o.,  id. 
entries  in  family  Bible,  admissible  without  proof  of  handwriting, 

id. 
pedigree  in  family  mansion,  46. 
marriage  certificate  kept  by  the  family,  id. 
signed  pedigree  deliyered  to  Heralds*  College,  id. 
pedigree  privately  made,  by  member  of  faimly,  id. 

uadmissible,  if  professing  on  the  face  of  it  to  be  odDected 
from  registers,  &c.,  id. 
ring,  worn  with  inscription,  id. 
description  in  deed,  id. 

memoranda  of  parent  as  to  time  of  child's  birth,  id. 
though  written  long  after,  id. 
aliter,  as  to  place  of  birth,  id. 
declarations  of  party  as  to  his  own  illegitimacy  inadmissible, 

except  against  himself,  id. 
date  on  tombstone  a.  46. 
proceedings  in  sheriff's  court  in  Scotland,  id. 
recital  in  bill  or  answer  in  Chancery,  id. 

in  family  conyeyance,  id. 
cancelled  will,  id. 

but  not  probate,  id. 
declarations  need  not  be  contemporaneous  with  facts,  id. 
but  stricter  proof  required  in  proving  recent  evento,  id. 

declaration  of  parent   not  eridence  to  prove  defence  of 
infancy,  id. 
general  reputation,  id. 

unless  witness  received  evidence  from  some  individual,  id.^  , 
of  what  persons  admissible,  id. 

of  deceased  husband  as  to  legitimacy  of  wife,  47. 
of  wife  as  to  her  husband's  family,  id. 

but  not  of  her  father,  id. 
of  illegitimate  relations,  or  servants,  inadmissible,  id. 
of  deceased  person  as  to  his  own  marriage,  id. 
of  deceased  mother,  as  to  non-access,  inadmissible,  id. 

but  admissible  to  prove  birth  of  child  before  marriage,  id. 
of  parento,  of  bastardy,  admissible  as  evidence  of  conduct,  id. 
relationship  of  the  dedisaant  must  first  be  proved  to  satisfaction 

of  judg^,  id. 
old  depositions  in  a  suit,  not  proved  aliunde  to  have  been 

by  relations,  inadmissible,  id. 
no  objection  that  declarant  stood  in  pari  easu  with  the 

who  tenders  the  evidence,  id. 
declarant  must  be  dead,  48. 
inadmissiblo  post  Htem  motam^  id. 

though  not  known  to  declarant,  id. 
need  not  be  an  actual  suit,  id. 
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admiflflible  to  prove  aotnal  rightfi,  and  rights  in  nature  of  snoh,  48. 
grounds  of  admiseibilitj,  id. 
manorial  ouBtom,  id. 
extent  of  a  manor,  id, 
reputed  manor  which  once  existed,  id. 
oommon  hy  caube  of  vicinage,  id. 
custom  in  borough  corporate  to  exclude  fozeigners,  id. 
boundary  between  panahes,  &c.,  id. 
parish  modus,  id. 
parochial  chapehy,  49. 
toll  traverse,  f eny,  or  county  bridge,  id. 
light  of  free  warren,  id. 
customary  heriot,  id. 
liability  to  repair  county  bridge,  id, 
inadmissible  to  prove  prescriptive  private  right,  id. 

or  exemption  of  sneriff  nom  performance  of  public  duty,  id. 
admissibility  of  parish  and  county  maps,  id. 
tradition  of  particular  fact  inadmissible,  id. 

declarations  of  deceased  occupier  of  land,  on  question  of 

public  way,  50. 
declarations  of  deceased  lord  of  manor,  as  to  his  waste,  id. 
ancient  entries,  or  orders  of  justices  in  sessions,  on  questions  of 
locality,  admissible,  id. 
•  ancient  leases,  id. 
award  inter  iUios  inadmissible  to  prove  boundary,  id. 
finding  of  jury  on  commission  to  ascertain  bounds,  id, 
decree  or  inquest  of  office  lawfully  authorized,  id. 
rule  as  to  the  parties  from  whom  the  declarations  proceed,  id. 
in  cases  not  strictly  public,  id. 

strictly  pubuo,  id. 
user  need  not  be  shown,  61. 
must  not  be  pott  litem  motanty  id. 
distinction  where  there  are  two  suits  not  on  same  oustom, 

id. 
depositions  in  old  suit  admissible  without  proving  character 

of  deponents,  id. 
inadmissible,  if  declarant  still  Ufc,  id. 
admissible,  when  part  of  the  transaction,  id. 
to  show  animus  of  equivocal  act,  62. 
declarations  by  debtor  leaving  home,  uf.,  1113. 

at  time  of  making  payment  or  assign- 
ment, 62. 
answers  to  letters  to  prove  his  knowledge  of  the  state  of  his 
affairs,  id. 
declarations  of  drawee  on  presentment  of  bill,  id. 
instructions  to  solicitor,  to  prove  consideration  of  conveyance,  id. 
declarations  of  party  f eUing  timber,  to  rebut  presumption  of 
ownership,  td. 
of  plaintiff  at  time  of  assault,  id. 
of  wife  at  time  of  elopement,  id. 
as  to  period  of  gestation,  id. 

of  plaintiff  in  conversation  with  defendant,  if  part 
of  re»  gesttBy  63. 
but  act  done  not  qualified  by  subsequent  declara- 
tions made  cUio  intuitu^  id. 
schedule  of  insolvent,  as  to  intention,  id. 
of  obligpee  as  to  part  payments,  id. 
of  thixd  persons,  as  to  character,  87,  182. 
not  every  declaration  admissible  because  accompanying  an 

act  of  the  speaker,  63. 
declarations  sometimes  receivable,  per  t^ ,  as  a  claim,  id. 
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aobi  or  asflertioiiB  of  ownenhip,  53. 
hy  old  leases  or  oonnterparts,  64. 

by  entry  of  licences  in  oonrt  rolls  to  preaoripiiTe  ligiiiB,  id. 
hj  old  table  of  tolls  admissible,  id. 

alitsTf  mere  entries  in  corporation  books,  of  orders  to  grant 
leases,  &c.,  id. 
entries  made  by  persons  in  their  own  fayonr  ^"iH^'^ff'*^''^  for 
themselyefl  or  their  representatiyes,  id, 
of  receipt  of  rent  to  prove  title,  id. 
in  corporation  books,  to  prove  title  of  oorporatioii  to 
appoint  curate,  id. 
surrey  of  manor  by  owner  no  evidence  against  stranger,  t^ 
alit€r,  where  taken  by  person  under  whom  both  parties 
claim,  id. 
most  be  accompanied  by  actual  exercise  of  right,  id, 
admissible,  of  persons  biaving  no  interest  to  misrepresent,  65. 

declarations  of  deceased  rector,  &c.,  adTnismhlft  for  snooeasor,  id, 

BO  of  custom  to  appoint  chnrchwardens,  id. 
but  mere  absence  of  interest  not  sufficient  to  make  dedazatioDS 
of  deceased  party  evidence,  id. 
declarations  of  testator  as  to  intention,  where  fraud,  &o., 
alleg^ed,  id, 
what  passed  when  will  signed,  31,  65. 
before  execution,  to  prove  then  state  of  instrument,  56. 

MOW,  after  execution,  id. 
to  prove  contents  of  lost  will,  id, 

or  what  papers  constitute  will,  id. 
admissible,  of  persons  against  their  own  interest,  id. 

though  some  of  tbe  facto  not  within  their  own  knowledge,  id. 

must  be  against  interest  when  made,  56. 

inadmissible  of  priest,  of  having  celebrated  irregular  marriage,  id. 

admissible  of  steward,  of  entries  of  money  received  by,  id. 

of  receiver,  reoeiptH  for  rent  by,  id. 

of  master  of  vessel,  bill  of  ladmg,  id, 

of  agent  paying  over  rent  to  principal,  id. 

receipt  ^iven  to  surety  by  deceased  creditor,  to  prove  advance  to 

principal  debtor,  57. 
of  deceased  occupier  of  land,  as  to  renting  under  a  partiealar 

person,  id. 
declaration  bv  deceased  copyholder  that  he  held  only  for  life,  m^. 
of  person  managing  estete,  as  to  another's  interest,  id. 
deed  by  deceased  party,  stating  legal  ownership  in  another,  U, 
written  attornment  by  tenant  in  possession,  to  prove  seisin,  id. 
of  deceased  person  as  to  amount  of  rent,  id. 
oral  declaration  as  admissible  as  a  written  one,  id. 
of  deceased  collector  of  rates,  entries  of  money  received  by,  id. 
so  of  deceased  derk  as  against  his  surety,  id. 
of  land-tax  collector,  to  show  occupation,  id. 
of  deceased  accountant,  id. 
ancient  minister's  account  rendered  to  lord  of  manor,  58. 

receiver's  accounto,  to  prove  receipt  of  port  dues,  m^ 
old  accounts  by  officers  of  corporation,  of  receipt  of  tithe,  id. 
party  making  the  declarations  must  appear  to  be  dead,  59. 

not  sufficient  that  he  is  abroad,  id. 
even  though  declarant  is  a  party  or  a  privy  to  the  suit,  id. 
as  to  rebut  Statute  of  Llmitotions,  or  prove  a  loan,  id. 
it  must  distinctly  appear  to  what  entry  refers,  id. 
of  person  making  entries,  &o.,  in  discharge  of  his  ordinary  bosine» 
or  office  admissible  after  his  death,  60. 
solicitor's  clerk,  id. 
books,  id. 
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of  person  making^  entries,  &o. — continued, 
oolleotor's  clerk,  60. 

banker's  ledoer,  id,y  122.    See  Banker^ 8  Bookt. 
notary's  clerk,  60. 
shopman,  id. 

contemporary  oral  declarations  in  regular  oonrse  of  business,  61 . 
entry  ox  hiring,  in  deceased  master's  private  book,  inadmissible, 

60. 
shop  book  not  evidence  beyond  a  year  (7  Jao.  1,  c.  12),  61. 
entry  not  evidence  of  extraneous  fact,  id, 
distinction  between  declarations  against  interest,  and  those  made 

in  the  course  of  business,  id, 
qtMBTty  whether  distinction  between  declarations  in  course  of 
business  and  course  of  duty,  id, 
proof  of  marriage  bv,  1030.     See  Marriage, 

evidence  of  reputation  admissible  on  question  of  reputed  ownership, 
1092. 

HEDGE, 

presumption  as  to  ownership  of,  933. 

TTRTK, 

may  g^ve  in  evidence  verdict  for,  and  is  bound  by  verdict  against 

ancestor,  190. 
cannot  have  trespass  before  entry,  930. 

but  entry  of  relates  back  as  against  wrong-doer,  931. 
evidence  in  action  for  recovery  of  land  by,  1027. 
at  common  law,  id. 

under  stat.  3  &  4  Will.  4,  c.  106. .  1028. 
where  total  failure  of  heirs  of  purchaser  (stat.  22  &  23  Vict. 

c.  36,  s.  19),  id. 
proof  of  seisin,  id. 

what  acts  are  evidence  of,  id,^  1029. 
proof  of  descent,  1029. 

evidence  of  there  being  no  intermediate  heirs,  id. 
sufficient  evidence  that  they  cannot  be  discovered,  id. 

or  that  they  have  made  no  claim,  id, 
in  case  of  collateral  descent,  id, 

Sroof  of  marriage,  id.  et  Meq,    See  Marriage. 
efences,  1038. 
illegitimacy,  id. 

proof  of  marriage  being  void,  id. 
rules  as  to  presumptive  evidence  of  non-access,  id. 
where  wife  was  separate,  id, 
presumption  of  bastardy  after  judicial  separation, 

id. 
neither  husband  nor  wife  can  prove  non-access, 
163,  1038. 
rules  as  to  presumption  of  g^tation,  42. 
'  declarations  of  deceased  persons  as  to,  47,  1038. 

of  parents  inadmissible  to  prove  illegitimacy,  1038. 
but  admissible  to  prove  birth  before  marriage,  id. 
ante-nuptial  issue  of  EDglishman  domiciled  in  Scotland 
cannot  inherit  English  freehold,  1039. 
nor  can  parent  inherit  from  such  issue,  id. 
how  far  EngUsh  marriage  can  be  dissolved  or  declared 

null  by  foreign  court,  id.    See  Marriage. 
Legitimacy  Declaration  Act,  stat.  21  &  22  Viot.  c.  93, 
id.,  1040. 
proof  of  a  will,  143  ^^  uq.    See  Will, 
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of  copyhold,  endenoe  in  action  for  recoyeiy  of  land  hj,  1047.     See 

Beeorery  of  Land. 
evidence  in  action  against,  on  bond,  &c.,  1228. 
lies  at  common  law,  if  named,  id. 
8tat.  11  Geo.  4  &  1  Will.  4,  o.  47,  id. 
by  44  &  45  Vict.  o.  41,  88.  68,  69,  on  coveiiant  made  after  Dec. 

31st,  1881,  thongb  not  named,  id. 
evidence  of  heirship,  1029,  122S. 
evidence  on  defence  of  rien*  per  deteent,  1228. 
seisin  of  ancestor,  how  proved,  id. 
what  defendant  may  show  under,  id. 
evidence  on  defence  of  riensper  devite  or  deteent,  what  are  assets,  id. 
when  reversion  in  mortgagor  is  legal  assets,  id. 
copyhold  in  fee  not  assets,  id. 

estate  pur  autre  vie  made  assets  by  statate,  uf.,  1229. 
reversion  expectant  on  estate  tail  not  assets,  1229. 

for  life,  quaei  assets,  id. 
reply  at  common  law,  id. 

under  stat.  11  Geo.  4  &  1  Will.  4,  o.  47,  s.  7,  id. 
plaintifiTs  proofs  when  issued  joined  on  this  reply,  id. 
evidence  m  action  against  heir  and  devisee,  id. 

effect  of  Stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  id. 
under  devise  to,  he  tskes  by  devise  and  not  by  descent,  1228. 

HEIK- APPARENT, 

to  the  crown,  restrictions  on  actions  against,  660. 

HERALD, 

communications  to  not  privileged  from  disclosure,  171. 

HERALD'S  BOOKS, 
effect  of,  212. 

evidence  of  facts  therein  recorded  in  matters  of  pedigree,  id. 
but  pedigree  deducible  from  these  books  inadmissible,  id. 

HERBAGE, 

owner  of,  may  maintain  trespass,  929. 

HERIOT, 

may  be  proved  to  be  due  on  death  of  tenant,  though  not  expressed  in 
lease,  26. 

E)roved  by  reputation,  49. 
ord  demanding  more  than  he  is  entitled  to,  cannot  mftwimip  trover 

for,  961. 
Statute  of  Limitations  with  regard  to,  1055,  1063. 


K 


HIGHWAY.    See  Way. 

private  person  cannot  abate  obstruction  to,  721. 

unless  he  has  sustained  special  damage,  id. 
anything  newly  made  near,  so  as  to  be  dangerous  to,  is  nuisanoe,  725, 
789. 

but  may  be  dedicated,  subject  to  nuisance,  id. 
right  of  owners  of  adjoining  land  to  go  on,  781. 
in  action  for  disturbance  of,  plamtiff  must  show  damage,  787. 
dedication  of,  to  the  public.  Id.    See  Way. 

may  be  limited,  id. 
right  of  public  to  whole  width  of,  788. 
when  owner  of  soil  of,  may  maintain  trespass,  929. 
ownership  of  soil  under,  931,  932.     See  Tretpaaa 
presumption  of  ownership  of  waste  adjoining,  931. 
railway  taking  land  under,  must  pay  compensation,  939,  940. 
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HIGHWAY  ACTS,  stats.  6  &  6  Will.  4,  c.  50,  and  27  &  28  Vict.  o.  101. 
See  Table  of  Statutes. 
rule  of  the  road  under,  739. 
do  not  affect  mode  of  dedicating  highway,  788. 
persons  acting  under,  actions  against,  1202. 

require  twenty- one  days'  notice  of  action,  1200. 

when  protection  applies,  1203,  1204. 

action  must  be  brought  within  three  months,  660. 

applies  to  actions  to  recover  money  paid  under  illegal  rate,  id, 

"HIRE  SYSTEM," 

purchase  of  goods  on,  meaning  of,  1259. 

vesting  of  property  under,  id, 

reputed  ownership  under,  1092. 

Bills  of  Sale  Acts  do  not  apply  to,  1258. 

HISTORY, 

general,  when  evidence,  214. 

HOLDING  OVER, 

damages  recoverable  by  landlord  against  tenant  for,  710.    See  Ihuble 

Value y  Action  for, 
tenant  holding  over  may  maintain  trespass,  927. 
yearly  tenancy  created  by,  and  pajrment  of  rent,  1004. 
tenant  holding  over  after  notice  to  quit,  but  not  paying  rent,  not 
liable  to  distress,  1073. 

HONOUR, 

acceptance  of  bill  for,  379. 

persons  paying  bill  for,  may  sue  for  money  paid,  572. 

HORSE, 

evidence  in  action  on  warranty  of,  469. 

when  plaintiff  may  rescind  contract,  id. 
when  horse  may  be  returned,  id. 

horse  must  be  returned  as  received,  in  reasonable  time,  id, 
when  contract  is  rescinded  with  defendant's  assent,  id. 
when  there  is  fraud  in  seller  which  avoids  contract,  id. 

or  condition  in  contract  authorizing  return,  id. 
what  plaintiff  must  prove,  470. 

receipt  containing  warranty  admissible  without  stamp,  233, 

470. 
what  amounts  to  warranty,  470. 

representation  at  sale  equivalent  to,  id. 

though    it    may  be   only  expression    of   seller's 
opinion,  id. 
qualified  warranty,  t^. 
warranty  where  there  is  a  patent  defect,  id. 

governed  by  terms  hung  up  at  repusitory,  471. 
limited  as  to  time,  id. 

where  horse,  before  time  expired,  too  injured  to  be 
returned,  id. 
servant  of  horse  dealer  employed  to  sell,  has  authority  to 

warrant,  id. 
how  far  confined  to  servants  of  horse  dealers,  id. 
servant's  declarations  at  time  of  sale  admissible,  69,  471. 
breach,  472. 

meaniDg  of  torm  **  sound,"  id. 
what  amounts  to  unsoundness,  id, 
scienter  need  not  be  proved,  id. 
damages,  id. 

if  horse  returned,  id. 
if  kept,  id. 
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evidence  in  action  on  warrantj  of — wntinued, 
damages — continued. 

when  hone-keep  may  be  recoTered,  472,  473. 

when  costs  of  defending  action  by  purchaser  may  be  re* 

covered,  473. 
measure  of,  in  case  of  re-sale,  id. 
in  respect  of  liability  to  a  subvendee,  id. 
liable  for  natural  consequences  of  breach,  id. 
injury  caused  by  infection,  id. 
acceptance  of,  by  buyer,  within  Stat,  of  Frauds,  s.  17.  .506,  509. 
horses  and  mares  within  stat.  28  &  29  ^ct.  o.  60.  .750. 
statutes  relating  to  sale  of,  957. 
livery  stable-keeper  has  no  lien  on,  for  keep,  979. 
but  inn-keeper  and  trainer  have,  id. 

HOUSE, 

liability  for  rent  of  furnished,  let  in  untenantable  state,  332.     See 

Um  and  Occupation. 
what  amounts  to  a  nuisance  to,  723.    See  NmionM. 
occupier  of,  bound  to  rail  in  area  of,  725. 
rifi^ht  to  support,  how  acquired  for,  769.     See  Support  of  Land. 
when  action  lies  for  pulling  down  neighbouring  house,  whereby 

plaintiff  is  injured,  \d. 
measure  of  damages  in  trespass  for  pulling  down,  937. 

HOUSE  OF  COMMONS ;  HOUSE  OF  LORDS.    See  Tarliammt. 

HUNDREDORS, 

action  against,  for  damage,  now  abolished,  1239.    See  Riot. 

HUNTING, 

licence  for,  within  Prescription  Act,  779,  780. 
and  may  be  exercised  by  servants,  780. 

HUSBAND, 

declarations  of  deceased,  as  to  legitimacy  of  wife,  admiflsible,  47. 

See  Hearsay. 
not  liable  on  admiasions  of  wife,  72. 
declarations  of  wife,  when  admissible  for,  id. 
admissions  of,  seem  not  evidence  in  action  in  respect  of  wife's  aeparate 

estate,  id. 
may  sue  banker  for  money  of,  deposited  by  wife,  93. 
when  incompetent  witness  for  or  against  his  wife,  162.    See  WUnewo^ 
not  liable  for  use  and  occupation  of  his  wife,  dum  wla,  329. 
liability  on  indorsement  of  bill  by  wife,  362. 
liability  of,  for  debts  of  wife,  540  ct  uq.    See  Wtfe. 

on  account  stated  by  wife,  599. 
mav  sue  on  account  stated  with  wife,  id. 

liable  for  double  value,  on  holding  over  of  wife,  dum  sola,  710,  711. 
seised  ywr^  uxoria,  and  holding  over  without  consent,  a  trespasser  by 

Stat.  6  Anne,  c.  72.. 931. 
judgment  in  ejectment  against  wife,  not  evidence  against  husband 

in  trespass  for  mesne  profits,  944. 
incompetent  to  prove  non-access,  1038. 
declarations  inadmissible  to  bastardize  children  bom  after  maniaLge^ 

id. 
actions  by  and  against,  1230,  1231.    See  Muahand  and  Wife. 
effect  of  abjuration  or  transportation  of,  on  liability  of  wife,  1232. 
as  to  right  of,  to  enter  wife's  house,  1234. 

to  sue  wife  for  money  lent,  &o.,  1238. 
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HUSBAND  AND  WIFE.      See  Married   Woman;   Married  WomefCa 
Property  Aet,  1882 ;  Separate  Estate. 
legality  of  agreement  between,  to  live  separate,  1234. 
actions  by  and  against,  1230. 

claims  by  and  against  may  be  joined  with  claims  by  or  against 

either  separately,  id. 
for  ante-nuptial  debts  of  wife,  id.    See  Married  WometCe  Property 

Act,  1882. 
husband  still  liable  for  tort  of  wife  committed  dniing  coverture, 
1231. 
not  at  ooznmon  law  for  fraud  of  wife  connected  with  contract, 
id. 
quare,  as  to  false  representations,  id. 

HUSBANDRY, 

bad,  action  for,  334.    See  Waste  and  Bad  Husbandry. 
good,  obligfation  to,  how  it  arises,  337. 

breach  of  covenants  for,  699.    See  Covenant. 

HYPOTHECATION, 

of  ship,  doubtful  whether  it  gpives  insurable  interest,  407. 

of  part  of  oargt)  by  master,  460. 

of  cargo,  when  not  within  the  Bills  of  Sale  Acts,  1258. 


IDENTITY, 

proof  of,  in  proving  proceeding^  in  Ghanceiy,  112. 
by  witness  who  has  seen  handwritmg,  id. 
by  intrinsic  evidence,  id. 
proof  of,  on  marriage  of  parties,  124. 
regpister  no  proof  of  identity,  id. 
some  one  present  at  marriage  must  be  called,  id. 

or  handwriting  of  parties  proved,  id. 
similarity  of  names  eviaence  of,  id. 
photog^phic  likeness  admissible,  id. 
proof  of,  of  party  executing  deed,  134. 

similarity  of  name  primA  facie  evidence  of,  id. 
that  defendant  had  spoken  of  contents  of  deed,  evidence  of,  id. 
proof  of,  of  acceptor  of  bul,  id. 
of  indorser  of  bill,  id. 
of  bond,  713. 
of  parties  inaction  for  malicious  prosecution,  882. 

IDIOTS, 

incompetent  witnesses,  160. 
incapable  of  making  wills,  1042. 

IGNORANCE.     See  Money  had  and  received. 

of  fact,  money  paid  under,  may  be  leooyered  back,  683. 
secus  if  of  law,  id. 

ILLEGAL  DISTRESS.    See  Seplevin. 
action  for,  899. 

where  no  rent  due,  id. 

form  of  the  action,  id. 
after  tender  of  rent,  id. 

before  distress,  makes  taking  unlawful,  id. 
before  impounding,  makes  detention  unlawful,  id. 
tender  after  impounding,  too  late,  900. 
form  of  action,  id. 

tenant  may  maintain  trespass  for  subsequent  removal  of 
distress,  id. 
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ILLEGAL  J}1&TKES&— continued, 
action  for — eontinusd. 

after  fomier  diatreas  for  same  rent,  900. 

second  distress  unlawful  if  former  abandoned  Tolnntarily, 
id. 
aliter^  if  mistake  as  to  Talne  of  goods,  id, 

or   tenant   prev<mted   first    distrees    fiom   befai^ 
realised,  td. 
landlord  may  re-enter,  where  lie  has  withdrawn,  on  agrea* 

ment  to  pay  instalments,  which  were  not  paid,  id, 
form  of  the  action,  id, 
hy  reason  of  bailiff  being  uncertified,  id. 

rules  as  to  certificates,  901. 
illegality  owing  to  time  of  making  distress,  id. 

must  be  nuide  between  apparent  sunrise  and  sunset,  id. 

except  for  trespass  damage  feasant,  id, 
can  now  be  made  after  expiration  of  tenancy,  id. 
and  by  executors  of  deceased  landlord,  id. 
illegality  owing  to  place  of  making  distress,  id, 
must  be  made  on  premises  demised,  id. 

except  where  goods  have  been  fraudulently  remored, 
id, 
or  in  case  of  cattle  on  land  ap^>urtenant,  902. 
illegality  from  manner  of  entering  to  distnun,  id. 
entry  must  be  made  in  usual  way,  id. 

or  landlord  becomes  trespasser,  ab  initio,  id, 
outer  door  may  not  be  broken  open,  id, 
may  be  made  through  open  window,  id. 
and  open  window  may  be  further  opened,  id, 
where  broker  in  possession  has  been  forcibly  expeDed,  he 

may  recover  possession  by  force,  id, 
abandonment  of  distress,  id. 
illegality  from  nature  of  goods  taken— priviloged  goods,  id. 
thingfs  annexed  to  freiahold,  903. 
things  delivered  to  person  to  be  carried,  &c.,  in  the  way  of 

trade,  id, 
what  annexation  sufficient,  id. 
gpoods  sent  to  carrier  to  be  carried,  id, 

only  when  on  premises  occupied  by  him,  id. 
pledge  with  pawnbroker,  id. 
furmture  deposited  at  depositoTy  warehouse,  id< 
the  things  must  have  beoi  sent  by  owner,  id. 
looms,  materials,  &c.,  in  woollen,  &c.,  manufactures,  id, 
gas  meters  and  stoves  let  by  gas  company,  kf.,  904. 
rolling  stock  on  railway,  Ac,  904. 
in  case  of  tenancy  under  46  k  47  Vict.  c.  61 .  .893,  904. 
machinery  let  to  tenant,  904. 
live  stock  taken  for  breeding  purposes  only,  id. 
goods  of  lodgers,  906.    See  Lodgtn^  Ooode  ProUdum  AH, 
cocks  and  sheaves  of  com,  &c.,  id, 

now  altered  by  statutes,  id, 
things  in  actual  use,  906. 

exemption  as  to  wearing  apparel  and  bedding  and  tools 
to  value  of  5/.,  id. 
animals /yg  ntUurm,  id. 
goods  in  custody  of  the  law,  id. 

but  growing  crops  may  be  seized  if  no  other  sufficient 

difltrees,  id. 
on  goods  of  bankrupt,  limited  to  six  months'  rent,  id. 
applied  to  administration  of  estate  of  50/.  debtor,  id. 
and  deceased  insolvent,  id. 
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ILLEGAL  'Dl^TB,'ESl&— continued. 
action  for — continued. 

illegality  from  nature  of  goods  taken — ^privileg^  goods — eontd, 
of  company  in  liquidation,  906,  907. 

protects  property  of  company,  only  when  they  are 
tenants,  907. 
goods  conditionally  priyileged,  id. 

beasts  that  gain  the  land  and  sheep,  id, 
instruments  of  husbandry,  id, 

of  a  man's  occupation,  906,  907. 
growing  crops  seized  and  sold  under  execution  under 

Stat.  14  &  15  Vict.  c.  26.  .907. 
in  case  of  tenancy  under  46  &  47  Vict.  c.  61.  .893,  907. 
live  stock  talcen  for  feeding  at  fair  price,  907. 
fair  price  need  not  be  in  money,  id, 
cattle  on  land,  on  contract  for  ezcluATe  right  of 
feeding  for  four  weeks  not  within  section,  id. 
effect  of  taking  conditionally  privileged  goods,  id. 
goods  cannot  be  taken  contrary  to  express  agreement  of 
landlord,  id. 
damages,  908. 
defence,  id. 

effect  of  not  guilty  by  statute,  id. 

defence  that  goods  had  been  fraudulently  removed  must  be 

specially  pleaded,  id, 
when  landlord  liable  for  acts  of  bailiff,  909. 

may  sell  distress  for  the  expenses,  id. 

iLLEGALrrr, 

may  be  proved  by  oral  evidence,  21.     See  Oral  Evidence, 

not  presumed,  43. 

a  defence  in  use  and  occupation,  333. 

when  a  defence  in  actions  on  bills  of  exchange,  389. 

in  the  concoction  or  transfer  of  a  bill,  if  proved,  puts  the  holder 

on  proof  of  consideration,  id. 
in  consideration,  id.    See  Consideration, 
of  risk,  in  action  on  marine  policy,  434. 
no  contribution  for  expense  of  doing  illegal  act,  670. 

exception  under  Directors'  Liability  Act,  1890,  s.  6.  .862. 
where  money  paid  in  pursuance  of  illegal  contract  may  be  recovered, 

590.     See  Money  had  and  received, 
a  defence  in  contract,  636. 

must  be  specially  pleaded,  id. 
if  consideration  in  part  illegal,  good  defence,  id, 
maxim  **In  pari  delicto  potior  est  conditio  defendentis ''  applies,  id. 
test  for  determining  whether  pluntiff  and  defendant  are 
in  pari  delicto^  id. 
in  action  for  work  and  labour,  id. 

if  done  in  violation  of  Act  of  Parliament,  id. 

surveyor  of  highways  using  his   own  horses   on  roads, 

id.y  636. 
officers  of  local  boards  contracting  with  board,  636. 
printer  or  proprietor  of  newspaper  making  false  affida- 
vit, id, 
printer  of  immoral  and  libellous  book,  id, 
promise  to  indemnify  plaintiff  for  publishing  Ubel,  and  defending 
action,  void,  id, 
contract  amounting  to  maintenance,  id. 
BO  promise  that  company  shall  apply  their  funds  in  a  manner 

not  authorised  by  their  private  Act,  id. 
80  contract  of  company,  if  ultra  vires,  id. 
VOL.  II.  3  A 


1442  Index. 

ILLEQALJTY^eontinued. 

a  defence  in  contract — eoniinued. 

nnregistered  company  for  gtun,  of  more  than  20  members,  is  in 
geDeial  illegal,  636. 
unless  formed  before  Not.  2nd,  1862,  or  chartered,  uf. 

or  a  mining*  company  within  stannaries,  ui. 
action  will  not  lie  on  contract  or  note  of   such   com- 
pany, id. 
matoal  societies  are  within  same  rule,  id. 
money  dub  illegal  when  number  of  members  exceeds  20. . 

637. 
as  to  contract  by  company  in  liquidation,  94,  637. 
BO  money  expended  on  unlicensed  theatre,  636. 
BO  illegd  disbursements  by  agent,  637. 
so  parBamentary  expenses  not  made  by  expense  agent,  uf. 
BO  commission  of  unlicensed  broker,  id. 

BO  broker  or  agfent  where  Stamp  Act,  1870,  s.  69,  not  com- 
plied with,  246,  637. 
broker  cannot  charge  premiums  paid  in  respect  of  unstamped 
marine  policy,  263,  637. 
money  lent  to  play  at  illegal  same  irrecoTeraUe,  637. 

to  pay  lost  bet,  recoverable,  id. 
money  paid  at  request  of  defendant,  in  fulfilment  of  wagmng 
contract,  recoyerable,  id. 
BO  defendant  is  liable  on  a  bill  given  for  money  so  paid, 
390. 
conditions  of  sale  avoiding  or  indemnifying  against  stamp  objec- 
tions void,  219,  890. 
no  action  lies  for  refusing  to  give  possession,  for  blasphemoiis 

lectures,  of  rooms  let,  637. 
value  of  goods  sold  for  illegal  purposes  irrecoTerable,  638. 
coUatoral  security  on  illegal  sale,  illegal,  id. 
distinction  between  contrayening  laws  for  protection  of  pnblie 
and  for  purposes  of  reyeoue,  id. 
contract   not   necessarily   yoid   though   penalty  incorred 

thereby,  id. 
non-delivery  of  a  ticket  to  a  purchaser  of  ooals  disables 

vendor  from  recovering  price,  id. 
foreigner  selling  goods  to  British  subject  abroad,  may  re- 
cuyer,  though  he  knew  of  intention  to  smuggle,  id. 
so  brewer  delivering  beer  to  unlicensed  publican,  id. 
contract  having  tendency  to  affect   administration  of  justioe 
illegal,  id. 
thus  agreement  not  to  prosecute  for  criminal  o£Penoe,  id. 
even  in  case  merely  of  obstruction  of  highway,  id. 
and  where  judge  consents  to  compromise,  id. 
in  absence  of  such  agreement  securities  may  be  enf oroed, 
id. 
corporate  body  may  be  sued  for  money  lent,  though  tUtra  rirm, 
id. 
BO  trustees  lending  money  ultra  vires,  may  sue,  id.,  639. 
contract  for  work,  goods,  &c.,  not  made  with  reference  to  imperial 
weights  or  measures  is  yoid,  639. 
so  contract,  &c.,  made  by  false  weight,  scale,  &c.,  id. 
sale  of  spirituous  liquors,  &c.,  id. 

stat.  24  Geo.  2,  c.  40,  amended  by  stat.  25  &  26  Yict.  c  38,  id. 

cases  where  statutes  apply,  id. 
where  bill  giyen  for  spirituous  liquors  is  yoid,  id. 
publican  caunot  recover  for  sale  to  intoxicated  person,  id. 
of  ale,  porter,  beer,  cider,  or  perry,  consumed  on  premises,  ctncoi 
be  subject  of  action,  id. 
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contracts  on  Sunday  illegal,  stat.  29  Gar.  2,  o.  7.  .639,  640. 
sale  and  warranty  of  horse  by  dealer,  640. 
illegral,  thoagh  made  by  agent,  and  at  request  of  party  objeotiDg, 

id, 
to  make  it  illegal,  contract  must  be  complete  on  Sunday,  id. 
subsequent  promise  on  another  day  will  support  action,  id. 
hiring  of  a  servant  on  Sunday,  good,  id. 
so  a  guarantee  given  for  tradesman's  trayeller,  id. 
enlisting  soldier,  id. 
farmer  not  within  statute,  id. 
contract  by  bankrupt,  id. 

promise  to  pay  debt  barred  by  bankruptcy,  now  legal,  id. 

but  is  nudum  pactum,  1143. 
agreement  affecting  proceeding^  in  bankruptcy,  void,  640. 

so  promissory  note  to  induce  creditor  to  forbear  opposition, 

void,  id. 
so  gpuarantee  for  payment  of  such  notes,  id. 
agreement  contrary  to  policy  of  Winding-up  Acts  void,  id. 
contract  in  restraint  of  trade,  id, 

in  general  bad  as  against  public  policy,  id. 
what  restraints  are  lawful,  641. 

limited  as  to  time  or  space,  and  for  good  consideration, 

id, 
court  will  not  inquire  as  to  adequacy  of  considera- 
tion, id. 
contract  may  be  divisible,  part  good,  part  bad,  id. 
distance  measured  as  crow  flies,  id. 
as  to  trades  unions,  id. 
immorality,  id. 

price  of  obscene  and  libellous  prints  irrecoverable,  id. 
cases  of  contracts  with  prostitutes,  id. 
bond  to  concubine,  not  presumed  to  be  for  illegal  conside- 
ration, id.y  642. 
in  patent,  845. 
in  cases  of  illegal  sale  or  transfer  of  goods,  no  property  passes,  952. 

ILLEGITIMACY, 

declarations  of  party,  as  to  his  own,  inadmissible  except  against 

himself,  and  those  claiming  under  him,  45. 
of  parents  as  to,  47.     See  Hearnay. 
must  be  proved  by  party  asserting,  \ib. 
parish  register  admitted  as  evidence  of,  216. 
proof  of,  in  ejectment  by  heir-at-law,  1038.    See  Heir. 

TMBECILnT, 

of  testator  avoids  will,  1042. 

DOrORALITT, 

when  a  defence  in  an  action  for  breach  of  promise  of  marriage,  477. 

of  contract,  641.     See  IlUgalUy, 
of  detinue,  990,  991. 

DCPOUNBING.    See  Liatresa  ;  BepUvin. 

IMPRISONMENT, 

action  for  false,  917.    See  FdUe  Impritomnmt, 

no  imprisonment  preventing  person  from  walking  in  any  but  one 
direction  along  a  highway,  920. 
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INCLOSURE, 

title  under,  proyed  by  award,  161.    See  Award. 
a  defence  in  action  for  disturbance  of  common,  780. 

way,  790. 
of  adjoining  land  by  tenant,  1000. 

INCOMINa  TENANT.    See  Tetumt. 

INCOMPETENCY  OF  WITNESS.    See  frunest. 

INCORPORATION  OF  COMPANY, 

certificate  of,  eyidenoe  of  what,  1167.    See  Joint  Stock  Compa»jf. 

INCORPOREAL  HEREDITAMENT, 
lease  of,  must  be  under  seal,  694. 

but  action  lies  for  use  and  occupation  of,  after  enjoyment,  3S5. 
but  not  after  entry  only,  id, 

INCUMBENT, 

possession  of  chapel  by,  sufficient  to  maintain  trespass,  927. 
recovery  of  land  by,  1053.     See  JSeeovory  of  Zand. 

INDEMNITY.     See  Guarantee, 

implied,  by  assignee  against  liability  on  covenants  in  lease,  668. 
notice  to  person  who  has  given,  not  necessary  before  defending  aotuMi, 

671. 
Statute  of  Limitations  on,  begins  to  run  from  the  danmifieatioii,  648. 

See  ZimitaiionSf  Statutes  of. 

INDENTURE, 

could  not)  at  common  law,  be  sued  on  by  person  not  party,  684. 
seeutf  where  it  relates  to  land  (stat.  8  &  9  Vict.  c.  106,  s.  5),  id, 
so  person  having  beneficial  interest  under,  may  sue  theiroon, 
id. 

INDLA, 

births,  deaths,  and  marriages  in,  registers  of,  127. 

INDICTMENT, 

preferment  of,  not  proved  by  minute-book  of  derk  of  the  peace,  108. 

nor  by  orig^al  indictment  indorsed  as  a  true  bill,  id. 
neglect  to  prefer,  no  evidence  of  want  of  reasonable  cause,  885. 

INDORSEE, 

of  bill,  action  ag^ainst  acceptor,  368  et  *eq.    See  Indoroement. 

drawer,  365  et  seq.    See  Bill  cf  Exehemfe. 
indorser,  380  et  seq.     See  Bill  of  Exekem^e^ 
of  note,  action  against  maker,  403.    See  J^omissorif  Note. 

indorser,  404. 
of  cheque,  action  against  drawer,  396.    See  Cheque. 

indorser,  397. 

INDORSEMEJTT, 

on  promiesory  note,  time  of,  presumed  from  date,  36. 
of  service  on  solicitor's  bill,  60. 

on  bill  of  exchange,  provisions  of  B.  of  Ex.  Act,  1882,  relaiiiig  to. 
368,  369. 
indorsement  to  be  completed  by  delivery  (ss.  2,  21),  343,  358,  381. 
what  bills  are  negotiable  (s.  8),  358. 

where  last  indorsement  is  in  blank,  id. 
where  payable  to  particular  person  without  more;,  id, 
negotiation  of  bill  (».  31),  359, 
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INDORSEMENT— rw«^m«^rf. 

on  bill  of  exchangee— con^muAf. 

indorsement  to  be  completed  by  delivery — continued, 
requisites  of  valid  (a.  32) ,  359. 
in  blank,  and  special  (s.  34),  trf.,  360. 
restrictive  (s.  35),  360. 
when  bill  negotiable  in  origin,  ceases  to  be  so  (s.  36),  id. 
how  proved,  id. 

implies  delivery  to  indorsee  as  such,  id. 
abroad  of  English  bill,  good  if  according  to  English  law,  id. 
of  foreign  bills,  &c.,  validity  of,  id.j  361. 
not  admitted  by  acceptance,  361. 

even  if  made  before  acceptance,  id, 
though  payee  be  drawer,  id. 
may  be  proved  by  comparison  with  drawer's  handwriting,  which 

acceptor  cannot  deny,  id, 
of  bill  drawn  in  name  of  fictitious  person,  349,  361. 
admission  of,  by  indorser,  not  evidence  against  acceptor,  id. 
by  agent,  361. 

authority  to  indorse,  when  presumed,  id, 
of  farm  bailiff,  362. 
of  wife  in  her  own  name,  id. 
of  clerk,  id. 
of  partner,  in  name  of  firm,  id. 

no  implied  authority  for  private  debt,  id. 
not  conferred  by  power  given  to  partner,  on  dis- 
solution to  receive  and  pay  debts,  id. 
authority  from  retiring  partner  to  indorse  existing 
securities,  id. 
where  payable  to  order  of  payees  not  partners,  all  must 
indorse,  s.  32  (3).  .359,  362. 
by  nominee  of  Court  under  order,  136,  137,  362. 
date  of,  863. 

in  general  presumed  to  be  before  bill  overdue,  s.  36  (4).. 381,  id, 
if  material,  must  be  proved,  363. 
proof  of  mesne,  id. 

what  indorsements  must  be  proved,  id. 
intermediate,  effect  of  striking  out,  id. 
title  of  plaintiff  as  indorsee,  id. 

possession  of  bill  indorsed  in  blank,  id. 
defendant  may  show  on  traverse  of,  that  right  to  sue  as 
indorsee  is  in  other  persons,  id. 
or  that  bill  was  never  delivered  to  plaintiff  as  indorsee,  id. 
or  was  fraudulently  indorsed,  364. 
evidence  under  money  claims,  id. 
what  admitted  by,  s.  55  (2  (6,  e) ),  381. 
indorser's  engagement  by,  s.  55  (2  {a\ ),  id. 
by  person  not  ^Bwer  or  acceptor,  liaole  as  indorser  (s.  56),  id, 
of  several  parts  of  bill  in  set,  s.  71  (2),  id, 
intention  to  indorse,  when  necessary,  id. 
all  circumstances  of,  to  be  considered,  in  reference  to  effect  of,  382, 

383. 
evidence  of  money  lent  by  indorser,  383. 

banker  may  pay  cheque  drawn  on  him,  purporting  to  have  proper, 
395. 
although  made  *^per  prac?^  or  as  agent,  396. 
enactment  applies  to  no  other  banker,  id, 
of  bUl  of  ladinar,  effect  of,  444. 

bond  Jide  for  value,  defeats  right  of  stoppage  in  transitu,  986. 

See  Stoppage  in  Transitu, 
not  necessary  to  prevent  stoppage  in  transitu^  id. 


] 
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INDaRSEHENT~Mfi/Mfi««;. 

of  defendant's  name  on  bill  of  indictment,  in  action  for  mabcions 

proeecation,  883. 
of  name  on  notice  of  action,  1198,  1199,  1206.    See  Notice  of  Aetimu 

INDORSER.     See  Indorsement. 

of  bill,  identity  of,  how  proved,  134. 

engagement  of,  bj  mdoraement,  6.  of  Ex.  Act,  1882,  8.  5o  (2  c), 

381. 
liable  wben  negotiated  back  to  prior  indoner,  382. 
action  bj  indorsee  against,  380  et  eeq.     See  BUI  of  Exefumge. 
when  discharged  bj  time  g^Ten  to  acceptor,  394. 
who  has  been  sued  and  paid,  maj  sne  acceptor,  $72. 
but  cannot  recover  costs  of  former  action,  id. 
of  note,  action  by  indorsee  against,  403. 
of  cheque,  action  by  indorsee  against,  397. 

INDUCTION, 

parson  cannot  maintain  trespass  before,  930. 

proof  of,  in  action  for  reooveiy  of  land  by  parson,  1053. 

INFANGT.    See  Infant. 

a  defence  in  action  on  contract,  642. 

except  for  necessaries,  id. 

defence  to  action  against  apprentice  for  not  serving,  id. 

bat  not  for  premimn  where  education  neoessazy,  Add.  642. 
must  be  specially  pleaded,  642. 
no  defence,  if  action  be  in  fact  founded  on  a  torty  id. 

as  for  money  had  and  received,  which  infant  has  obtained  by 

fraud,  &c.,  id. 
seeus,  where  for  mere  fraudulent  representation,  id. 
reply  to  defence  that  infant  represoited  himself  of  full  age,  i^. 
in  calculating  age,  fractions  of  day  neglected,  id. 
what  are  necessaries,  id. 

governed  by  fortune  and  oircumstanoes  of  defendant,  id., 

mixed  question  of  law  and  fact,  id. 

fine  on  admission  to  copyhold,  id. 

necessaries  supplied  to  wife,  id. 

fair  contract  for  work  and  labour  to  be  done  by  him,  id. 

price  of  trosseau,  643. 

expenses  of  marriage  settlement  of  female  infant,  id. 

of  husband's  funeral,  id. 
not  material  that  infant  had  sufficient  allowance,  id. 
nor  need  plaintiff  inquire  as  to  necessity  of  articles*  id. 

but  defendant  may  show  he  was  already  sufficiently'  sap- 
plied,  id. 
what  are  not  necessaries,  id. 

infant  not  liable  for  contract  of  partnership  during  infancy,  id. 
not  liable  on  account  stated,  id. 

nor  for  money  lent  though  laid  out  in  necessaries,  id. 
nor  on  bill  of  exchange,  id. 
nor  on  warranty  of  horse,  id. 
undergraduate  dinners,  &c. ,  supplied  out  of  college,  id. 
articles  merely  ornamental,  id. 

cigars  and  tobacco  not  necessaries,  except  perhaps  medicinallT, 
644. 
ratification  after  full  age,  id. 

Infants'  ReUef  Act,  1874  (37  &  38  Vict.  c.  62),  id. 

contracts  with  infants  for  other  than  necessaries  void  (s.  1),  id. 
section  applies  only  to  three  specified  rlnmni  of  can* 
tracts,  id* 
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INFANCY— Am/t»Mtf(/. 

ratiftoatioii  after  full  Age — continued. 

Infanta*  Relief  Aot,  IS7 i^eontinued. 

does  not  apply  to  contract  in  marriage  settlementi  644. 
money  paid  for  rent  and  furniture  of  house  oocupied, 
cannot  be  recovered  back,  id. 
but  temblSf  contract  may  be  ayoided,  id, 
no  action  can  be  brought  upon  infant's  ratification  (s.  2),  id, 
section  applies  to  contract  of  marriag^e,  478,  644. 
extends  to  a  set-off,  644. 
evidence  of,  does  not  amount  to  a  fresh  promise,  478. 
infant  shareholders,  644,  1168,  1180. 

a  defence  in  action  on  contract  for  the  sale  of  shares,  644. 
how  proved,  id, 

where  defendant  of  age  when  action  begun,  645. 
effect  of,  under  Statutes  of  Limitations,  650,  1058.    See  ZimUatioHt, 
Statutes  of. 

INFANT.     See  Infancy, 

admissions  of  guardian  orproehein  amy,  not  evidence  against,  69, 

no  power  to  refer  in  case  of,  275. 

cannot  bind  his  father  without  authority,  544. 

deserted,  whether  father  liable  for  necessaries,  id. 

mere  moral  obligation  no  evidence  of  promise,  id, 

but  parent  now  liable  in  some  cases  where  there  has  been  sabse* 
quent  express  promise  to  pay,  545. 
cannot  state  an  account,  600,  643. 

apprentice  cannot  be  sued  by  master  for  not  serving  him,  id, 
when,  may  rely  on  infancy  as  a  defence,  642.     See  Infancy, 
cannot  recover  money  paid  for  rent  and  furniture  of  house  occupied 

by  him,  644. 
may  bind  himself  for  fair  contract  of  service,  id, 

but  not  if  inequitable,  643. 
infant  shareholder,  liability  of,  1168. 
contributory  negligfence  will  deprive,  of  his  right  of  action,  741. 

See  Negligence, 
provisions  respecting,  in  Prescription  Act,  779,  786. 

in  Statute  of  Limitations,  650,  1058. 
when  he  may  maintain  trover  for  goods  given  him  by  his  father, 

964. 
incapable  of  maMng  a  will,  1042. 
cannot  be  made  bankrupt,  1083. 
property  of,  held  in  trust  for,  may  be  within  Bankruptcy  Act-,  1883, 

as  to  reputed  ownership,  1095. 

INFERIOR  COURTS, 

jurisdiction  of,  not  judicially  noticed,  88. 

must  appear  on  face  of  warrant  of  committal,  916. 
judgments  of,  how  proved,  116. 
by  court  book,  id, 

by  minutes,  or  examined  copies  of  minutes,  id. 
evidence  must  be  given  of  previous  proceeding^  117. 
of  county  court  by  registrar's  book,  id. 

points  raised  must  be  explained  by  parol,  203. 
effect  of,  id, 

conclusive  between  same  parties  on  same  subject,  id, 
proceeding^  must  show  jurisdiction,  id, 
may  be  avoided  by  proof  of  want  of  jurisdiction,  id. 
by  default,  not  ovidencc  against  defendant  on  removal  into 
superior  court,  201. 
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INFIDELS, 

when  fonnerly  inoompeieat  witnooDon,  168.    See  WUntn. 
may  now  affirm,  159.    See  Jifirmatum, 

INFORMATION, 

proof  of,  in  action  for  malicionB  piroeecutioii,  882. 

INITIALS, 

signature  by,  sufficient  within  Statute  of  Frauds,  613. 

INJUNCTION, 

when  granted  to  restrain  nuisance,  732. 

infringement  of  patent,  846. 
publication  of  libel,  867. 
slander  of  tiUe,  882. 

interference  with  right  of  support  of  land, 

771. 
of  Ught,  777. 
of  air,  778. 
of  way,  790. 
of  wateroonrse,  795. 
not  granted  to  restrain  meliorating  waste,  336. 

INLAND  BILL  OF  EXCHANGE.    See  Bill  of  Bxehtm^e. 

INNKEEPER, 

actions  ag^ainst,  627. 

may  be  treated  as  founded  on  contract  or  tort,  id, 
liability  of,  for  safety  of  guest's  goods,  &c.,  id, 

obligation  extends  to  horses  and  carriages  of  gnaeet,  id, 
real  innkeeper  liable,  not  manager  who  has  licences,  id. 
Stat.  26  &  27  Vict.  c.  41 . .«/. 

innkeeper  not  liable  for  greater  amount  than  30/.,  except  in 
certain  cases  (s.  1),  id. 
refusing  to  receive  property  of  guest  not  entitled  to  beDefit 
of  Act  (s.  2),  628. 
copy  of  Act  to  be  ^chibited  in  inn  (s.  3),  id, 
construction  of  the  Act,  id, 

sect.    1   does   not   apply    where   contributory  negligence   <rf 
guest,  id, 
bound  to  reoeiye  trayellers  as  guests  if  he  haye  acoommodatioQ,  id, 

but  trayellers  only,  id. 
lien  of,  977.    See  Lien, 

INNOCENT  PARTY, 

principle  on  which  priority  of,  is  determined,  953. 

INNUENDO, 

proof  of,  in  action  for  defamation,  862.    See  Dtfamaiion. 

INQUIRY, 

what  sufficient,  to  let  in  eyidence  of  lost  document,  5  H  tq.    See 

Seecndary  Evidence. 
what  sufficient,  to  let  in  proof  of  handwriting  of  attesting  witoeas, 

132. 
where  residence  of  party  to  lull  is  not  known,  378. 

INQUISITION, 
proof  of,  110. 

in  case  oipott  mortetn,  111. 

lost,  id. 
effect  of,  194. 

of  coroner,  not  condusiye,  id. 
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INQUISITION~<w*<ii*M^i/. 
effect  oi— continued, 

of  looaoy,  evidence,  but  not  oondosiTei  agfainst  third  parties,  194. 

BO  of  office,  id, 
of  the  Hundred  Rolls,  195. 
survey  of  a  manor,  id. 

under  oonunission  from  Court  of  Exchequer,  id, 
of  crown  and  church  lands,  id. 
valor  beneficiorum,  id. 
Domesday  Book,  id.^  196. 
sheriff^s,  &c.,  accounts  of  crown  lands,  196. 
of  sheriff's  jury  to  ascertain  value,  inadmissible  against  sheriff, 
tetnbie,  id, 
nor  in  his  favpur  unless  he  is  charged  with  malice,  id. 
to  assess  compensation  under  Lands  Clauses  Consolidation 
Act,  1845,  conclusive  as  to  amount,  id, 
but  not  as  to  right,  id, 
bad  if  verdict  given  in  respect  of  injuries  which  do  not  entitle 
to  compensation,  id. 
judgment  of  the  Court  of,  at  Rome,  notarial  certificate  of,  how  far 

admissible,  207. 
report  of  coroner's,  how  far  privileged,  874. 

INBOLMENT.    See  Enrolment. 

INSANirr, 

insane  persons  incompetent  witnesses,  160. 

opinion  of  skilled  witness,  as  to,  174. 

not  a  good  defence  to  action  of  contract,  645. 

unless  plaintiff  knew  and  took  advantage  of  it,  id. 

how  proved,  id. 
existence  of  delusion  not  sufficient,  imless  it  affected  contract,  id. 
liability  on  implied  contract  for  necessaries,  id. 
on  contracts  by  agents,  533,  645. 
of  testator,  avoids  will,  1042. 

may  be  disproved  by  will  itself,  id. 

INSCRIPTIONS, 

on  banners,  walls,  &c.,  may  be  proYed  by  oral  evidence,  2. 

INSOLVENCY, 

effect  of  in  rescinding  contract,  524. 

declaration  of,  is  act  of  bankruptcy,  1103,  1116.    ^qq  Act  of  Bank' 
ruptey. 

INSOLVENT  DEBTORS  ACTS, 

now  repealed,  1080. 

INSPECTION  OF  DOCXniENTS, 

mentioned  in  pleading  or  affidavits  under  Rules,  1883 . .  13. 
notice  to  produce  for,  id. 

effect  of  non-compliance  with,  id.,  14,  273. 
by  witness,  175,  176.    See  Witness. 
by  opposite  counsel,  176. 

INSPECTORS, 

of  public  companies,  reports  of,  how  proved,  1 158. 

INSTITUTION, 

proof  of,  in  action  for  recovery  of  land  by  parson,  1053. 
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INSTRUMENTS, 

foreign,  stamp  on,  224.    See  Stamp, 

meroantile,  interest  payable  on,  694.    See  Intere$t, 

INSURANCE, 

what  proof  of  losB  of  policy  neeeaaazy  to  introduce  seoondazy  evi- 

dence,  6. 
oral  eyidenoe,  when  admisaible  to  explain  policy,  22,  23,  24. 
receipt  in  policy,  when  condnsire,  66. 
declarations  of  persons  interested  in  policy,  adTnifimhle  in  actions  on, 

id. 
opinion  of  witness,  when  admissible  as  to,  175. 
evidence  in  actions  on  policies  of  marine,  405. 
must  be  expressed  in  policy,  262.    See  Stamp, 
form  and  contents  of  policy,  u/.,  263,  405. 
effect  of  open  ootw  given  for  charterer,  and  application  by  him, 

405. 
may  be  framed  so  that  no  action  lies  till  loss  adjusted,  id, 
immaterial  where  subject-matter  appears,  id. 
definitions  of  **  sea  insurance"  and  ^*  policy,"  262. 
time  policy  must  not  exceed  12  months,  id. 
stamp  on  policy,  261.    See  Stamp, 
effect  of  insurance  slip,  263. 
defence  that  Act  has  not  been  complied  with  must  be  pleaded 

specially,  id. 
assignment  of  policy,  405. 

Stat.  31  &  32  Vict.  c.  86,  id. 
proof  of  the  policy,  id. 

if  signed  by  agent,  proof  of  agency,  id. 
agent's  authority  may  be  limited  by  custom,  id.,  406. 
usage  of  trade  governs  construction  of,  406. 
express  provision  in  policy  that  stock  and  funds  of  the  com* 
pany  shall  alone  be  chargeable,  id. 
interest  in  ship,  how  proved,  id. 

insurances   without    interest   Yoid,    unless    flMp   foragn, 

id. 
by  possession  or  acts  of  ownership,  id, 
by  evidence  of  captain  or  master,  id. 
by  production  of  register  of  ship,  216. 
insurable  interest,  407. 

an  invalid  hypothecation  confers  no  insurable  interest, 

id. 
assignment  of  interest,  id. 
interest  in  goodsy  how  proved,  id. 

by  possession  or  acts  of  ownership,  id. 
by  bill  of  lading,  id. 
insurable  interest,  id. 

void  oral  ag^reement  for  sale,  no  proof  of,  id. 
equitable  interest  sufficient,  id. 
mere  agent  has  no  interest,  408. 
lien  on  goods,  insurable,  id. 
goods,  lost  or  not  lost,  id. 

after  loss  is  known,  election  cannot  increaae  lia- 
bility, id. 
gpoods,  under  contract  of  sale,  id. 
assured's  interest  need  not  be  described,  id, 
re-insurance  need  not  be  expressed  to  be  such,  id. 
variance  in  statement  of,  id. 
Stat.  26  &  26  Vict.  c.  63,  s.  65,  id. 
insurance  on  freight,  409. 
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eyidenoe  in  actions  on  policies  of  marine — cwitinued. 
inception  and  end  of  risk,  409. 

when  risk  commences  in  policy  on  ship  or  frdght,  id, 
port  is  to  be  understood  in  popular  sense,  id, 
when  in  case  of  time  policy,  id, 
proof  of  inception  of  risk,  id. 
by  evidence  of  crew,  id. 
by  destination  in  charter  party,  id. 
by  clearing  out  for  particular  port,  id, 
by  convoy  bond^  id. 
by  licence  for  particular  port,  410. 
termination  of  risk  in  the  case  of  a  voyage  policy,  id, 
re-insurance  under  a  running  policy,  id, 
inception  and  end  of  risk  in  policy  on  gpoods,  id, 

on  insurance  of  freight,  uf, 
opinions  of  brokers  and  merchants  admissible,  id, 

effect  of  policy  on  *'risk  of  craft  until  goods  discharged, 
&c.."  id, 
proof  of  shipment  of  goods,  411. 

by  captain,  or  if  dead,  by  bill  of  lading,  id. 
by  official  papers,  id. 
in  policy  on  freight,  id. 
proof  of  compliance  with  warranties,  id.    See  Warranty, 

deviation,  414.     See  Warranty, 
proof  of  licence,  415,  416. 

secondary  evidence  of,  416. 

must  be  shown  to  apply  to  the  voyage  in  question,  id, 
presumptive  evidence,  id. 
proof  of  loss,  uf.,  et  teq.    See  Loss. 
proof  of  loss — abandonment,  426.    See  Abandonment. 
proof  of  amount  of  loss— adjustment,  427  et  seq.    See  Adjust' 

inent. 
excepted  risks,  '*  free  from  average,"  430. 
effect  of,  id, 

does  not  affect  recovery  under  suing  and  labouring  clause, 
id. 
whole  expense  recoverable  thereunder,  id. 
but  only  expenses  to  avert  total  loss,  id. 
not  salvage,  or  costs  in  Admiralty  Court,  id. 
nor  refit,  to  enable  ship  to  complete  voyage,  id. 
distinction  between  particular  average  and  total  loss  of  part, 

431. 
aggregate  amount  of  loss  during  same  voyage  only  to  be 

considered,  id. 
particular  and  general  average  not  to  be  added  together,  id. 
apportionment  of  expense  in  calculating  average,  id. 
poUcy  excluding  benefit  of  salvage,  when  illegp&l,  id, 
damages,  432. 
defence,  id, 

a  traverse  of  making  the  policy,  denies  the  making  only,  id, 
an  insufficient  subscription  must  be  specially  pleaded,  id. 
defendant  cannot,  as  against  assignee  of  policy,  set  off,  or 

counter-claim  debt  due  from  assignor,  id. 
concealment ;  misrepresentation ;  fraud,  id. 
what  assured  are  bound  to  communicate,  id, 

where  ag«nt  employed  to  effect  insurance,  id.,  433. 
sufficient  to  conununicate  facts,  433. 
not  matter  of  opinion,  id, 

quwre,  as  to  mere  rumours  or  news  in  the  public 
papers,  id. 
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INSURANCE— «»i/mtt«<f. 

evidence  in  actionB  on  polides  of  marine — eontimied. 
defence — eontintud. 

misrmreaentation  of  material  fact  wOl  avoid  pdlicr,  433. 
tnoogh  lofls  be  unconnected  with  &ct  concealed,  or 

misrepresented,  id. 
and  though  no  fraud  be  intended,  t^. 
if  fraudulent,  avoidfi  policy,  id. 
if  by  mistake  will  not  avoid  unlen  material,  id. 
sufficient  if  representation  subetantially  oonect,  uf., 

434. 
facts  need  not  be  disdoeed  after  slip  is  signed,  434. 
quare,  if  in  action  against  subeequent  underwriter, 

repres^itations  to  first  are  admissible,  id. 
goods  fraudulently  overvalued,  contract  void,  id. 
BO  where  goods  are  fraudulently  undervalued  on  opea 
policies,  id. 
illegality,  id. 
payment,  435. 

custom  that  credit,  taken  between  broker  and  under- 
writer, equivalent  to  payment  after  adjustment,  id. 
adjustment  indorsed  on  policy,  with  deiendant*s  name 
struck  out,  not  evidence  of  payment,  id. 
return  of  premium,  id. 

when  plaintiff  entitled  to,  id. 

where  policy  is  void  ab  initio,  id. 
no  insurable  interest,  id. 
insurances  exceeding  interest,  id. 
risk  never  commenced,  id. 
re-insurance   payable   where    ship    had    arrived 

safely,  id. 
policy  avoided  without  fraud,  id. 
apportionment  of  premium,  id. 
on  policies  on  Uvea,  id. 
form  of  policy,  436. 

whether  need  be  in  writing,  id. 

provisions  of  the  Stamp  Act,  1870,  id. 
married  woman  may  effect  policy  for  her  separate  use  under 
Stat.  45  &  46  Vict.  c.  75,  id.,  1237. 
where  material  alteration  in  h^th  before  policy  attaehea,  436. 
assignment  of  policy,  id. 

Stat.  30  &  31  Vict.  o.  144,  id.,  437. 

agreement  for  assignment  not  within  Act,  437. 

effect  of  sect.  3  on  priority,  id. 

condition  against  assignment,  does  not  prevent  equitable 

assigfnment,  id. 
J.  Act,  1873,  8.  25  (6).. 300,  437. 
proof  of  interest,  437. 

stat.  14  G^.  3,  c.  48,  id. 
must  be  pecuniary,  id.,  438. 
when  presumed,  437. 

where  premiums  are  not  paid  by  assured,  438. 
plaintiff  can  only  recover  amount  of  interest  at  time  of 
making  the  policy,  id. 
immaterial  that  interest  since  determined,  id. 
assigfnee  of  life  policy  not  within  Act,  id. 
misrepresentation,  id. 

untrue  statements  in  declaration  will  avoid  policy,  id. 
though  no  intentional  untruth,  id. 
and  uiough  misstatement  immaterial,  id. 
material  and  ftaudulent  oral,  will  avoid,  id. 
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on  policies  on  lives — continued, 
misrepreRentation — continued, 

will  not  avoid  mileKs  policy  based  upon,  or  there  is  fraud,  438. 
where  policy  **  indisputable,"  id.,  439. 
concealment  of  occupation  will  not  vitiate  policy,  439. 
omission  to  state  refusal  of  life  by  other  ofaceSi  id, 
by  person  whose  life  is  insured  by  another,  id, 
suicide,  id. 

condition  to  be  valid  to  extent  of  bond  Jide  interest  of  third 

person  notwithutandin^,  id, 
clause  in  absence  of  fraud  for  benefit  of  assured,  id. 
assurers  in  same  position  as  third  party,  id, 
insurance  against  personal  accidents,  id. 

what  is  satisfactory  proof  of  death  or  accident,  440. 

effect  of  exception  of  death  from  disease,  id. 
what  is  within  death  from  the  effects  of  injury  caused  by 

accident,  id. 
death  bv  sunstroke  not  death  by  accident,  id. 
effect  of  exception  of  accident  caused  by  exposure  of  deceased  to 

obvious  risk,  id. 
duration  of  policy,  id. 
injury  causra  to  several  persons  by  same  negligence  constitutes 

several  accidents,  id..  Add.  440. 
whether  term  requiring  notice  of  death  within  7  days  is  condition 
precedent,  440. 
fire  poUcy,  id. 

is  contract  of  indemnity,  id. 

if  lapsed,  renewed  by  payment  of  premium,  id. 

performance  of  conditions  precedent,  id, 

insurer  sometimes  at  liberty  to  terminate  policy,  441. 

duration  of  policy,  id, 

interim  receipt  or  slip  is  ag^reement  to  insure,  id, 

interest,  id. 

need  not  be  absolute  property,  id. 

carriers,  warehousemen,  sc,  may  insure  customer's  goods,  id. 
policy  assignable  under  J.  Act,  1873,  s.  25  (6) . .  300. 
effect  of  concurrent  insurance  by  successive  mortgagees,  id. 
description  of  the  articles  insured,  alteration  of  premises,  441. 
substantial  accuracy  sufficient,  id. 
subsequent  alterations  making  risk  more  hazardous,  442. 
loss,  id.    See  Loss, 
insurance,  against  accidents  to  chattels,  443. 
breach  of  covenant  to  insure,  700. 
covenant  runs  with  the  land,  id. 

action  for  recovery  of  land  for  breach  of,  onus  of  proof,  95. 
effect  of  receipt  for  rent,  stat.  22  &  23  Vict.  c.  Zb..Add,  1023. 
relief  from  forfeiture  for,  1026. 

INSURANCE  BROKER, 

cannot  recover  sums  paid  in  respect  of  unstamped  policy,  262. 
has  a  general  lien  for  his  balance,  977. 

lien  revived  by  repossession  of  policy,  981 . 

INTENTION, 

misstatement  of,  may  be  misstatement  of  fact,  848.    See  Deceit, 

INTEREST, 

declarations  against,  when  admissible,  55  et  acq.     See  JSeareay, 
of  witness,  does  not  make  him  incompetent,  148,  161.     See  Witneu, 
of  attesting  witness,  does  not  avoid  will,  148.     See  Will. 
insurable,  407,  437,  441.    See  Ineurance. 
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INTEREST  OF  MONEY, 

on  note,  reservation  of,  does  not  render  a  larger  stamp  neoeMary, 

241. 
on  bill  or  note,  not  recoyerable  without  production,  346. 
payment  of,  on  altered  note,  evidence  of  alteration  by  consent,  386. 
when  recoverable  by  vendee  against  vendor  of  real  property,  321,  322. 
on  valuation  of  farm,  &c.,  338. 

recoverable  in  action  for  not  accepting  goods,  when  bill  was  to  have 
been  given,  517. 
so  in  action  for  goods  sold  and  delivered,  546,  595. 
action  for,  593. 
when  due  at  common  law,  id. 

only  on  mercantile  securities,  or  when  there  has  been  an  express 

or  implied  promise,  id.^  594. 
titie  deeds  deposited  to  secure  loan,  id, 
contract  to  pay  interest  at  given  rate  on  g^ven  day,  id. 
cases  in  which  interest  not  allowed,  id. 
in  case  of  mercantile  instruments,  id, 

bill  and  notes,  from  date,  if  made  payable  witii  interest,  id. 
if  not,  from  time  of  becoming  due,  595. 
if  on  demand,  from  time  of  c^mand,  id, 
bills  and  notes  payable  on  demand,  where  no  demand  proved, 
from  issuing  of  writ,  i<;. 
as  against  drawer,  only  due  from  notice  of  dishonour,  id. 
effect  of  holder's  default,  where  bill  not  made  payable 

with  interest,  id. 
rate  of  interest,  question  of  law,  id, 
indorsee  may  sue  acceptor  for,  though,  he  has  taken 
second  bill  for  amount  of  first,  id, 
interest  implied,  595. 

promise  to  pay  implied  from  act  of  parties,  id. 

as  when  balances  have  been  settled  witii  such  aUowanoe,  id. 
compound  interest  not  allowed  unless  under  oontract  or  custom, 
id. 
oontract  to  pay  banker  ceases  on  death  of  customer,  596. 
interest  by  statute,  %d. 

when  recoverable  under  stat.  3  &  4  Will.  4,  c  42,  on  debts  or 
sums  certain,  id. 
in  trover  or  trespass  de  bonis  asportatU,  id, 
on  policies  of  assurance,  id. 
on  deposit  on  consideration  that  has  failed,  id, 
on  overpajrment  to  carrier,  id. 
notice  of  call  on  contributory,  within  statute,  597. 
not  on  demand  for  balance  of  acooxmt,  amount  stated  inAc-^ 
curately,  596. 
nor  on  demand  for  lump  freight,  597. 
nor  on  claim  indorsed  on  writ,  i^. 
nor  on  policy  of  insurance,  where  no  person  who  can 

g^ve  discharge,  id. 
nor  on  action  for  proceeds  of  minerals  severed  by  de- 
fendant's testator,  id, 
allowed  on  solicitor's  account  at  4  per  cent.,  486. 
from  one  month  after  deliveiy  of  account,  id. 
although  no  previous  claim  made,  id.,  487. 
usury,  laws  against,  repealed  by  stat.  17  &  18  Vict.  c.  90,  id. 
pajrment  of,  t&kee  a  case  out  of  the  Statute  of  Limitations,  652,  689. 
allowed  on  damages  in  Admiralty  Division,  746,  747,  Add.  747. 
may  be  allowed  on  debt  provable  in  bankruptcy,  when  it  would  have 

been  recoverable  by  action,  1143. 
when  payable  on  calls  made  by  a  company,  597,  1182. 
payment  of,  on  bond,  by  executor,  not  an  admission  of  aasete,  1219. 
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INTEREST  OP  WITNESS.    See  Witneu. 

INTERLINEATION.    See  Alteration. 
INTERNATIONAL  COPYRIGHT.    See  Copyright. 

INTERPLEADER, 

liability  of  an  execation  creditor  accepting,  926. 
issues  upon  interpleader  orders,  1280. 

eridenoe  the  same  as  on  other  trials,  1281. 

right  to  begin,  id, 

judgment  creditor  Ilba  primd  facie  title,  id. 

claimant  proviog  he  has  a  lien,  id. 

court  will  consider  equitable  rights  of  parties,  id. 

on  issue  between  execution  creditor  and  bankruptcy  trustee,  id. 

assignee  of  Lloyds*  bond  and  execution  creditor  of  company, 

id. 
claimant  cannot  set  up  title  of  stranger,  id, 
execution  creditor  may,  id.^  1282. 

and  set  up  title  of  third  person,  superior  to  his  own,  id. 
set  up  pnor  bill  of  sale  to  defeat  bill  of  sale  to  claimant,  id. 
not  bound  by  estoppel  on  debtor,  id. 
equity  of  redemption  in  goods  sufficient,  id. 

but  bare  legal  title  of  a  satisfied  mortgagee  not  suffi- 
cient, id. 

INTERPRETATION  ACT,  1889  (62  &  63  Vict.  c.  63).    See  Table  of 
Statutes. 

INTERPRETER, 

statement  of  agent's  interpreter,  made  in  agent's  presence,  admis- 
sible against  principal  where  agent's  statements  would  be,  71. 
between  solicitor  and  dient,  privileged  from  disclosure,  168. 

INTERROGATORIES, 

to  party  under  Rules,  1883.  .114. 
either  party  may  deliver,  id. 

opposite  party  bound  to  answer  within  ten  days,  116. 
proof  of  answers  to,  by  examined  or  office  copy  of,  at  trial,  id, 
where  answers  insufficient,  party  may  be  examined  orally,  id. 
if  examined  as  to  lost  document,  loss  must  be  proveil,  id. 
opponent  may  use  part  of  answer  to,  at  the  trial,  id. 
allowed  in  action  of  libel,  861. 

but  party  may  object  to  answer  if  they  criminate  him,  id. 
on  commission  under  1  Will.  4,  c.  22,  superseded  by  Rules,  0.  xxxvii., 
r.  6 . .  186.    See  Lepositions. 

INTOXICATION, 

publican  cannot  recoyer  for  liquor  supplied  to  a  person  in  a  state  of, 

639. 
a  defence  in  contract,  646. 

contract  thereby  rendered  yoidable,  not  void,  id. 

INVENTORY, 
stamp  on,  268. 
when  evidence  of  assets,  1218. 

INVOICE, 

deftcribing  goods,  not  a  warranty  of  quality,  470. 
not  prr  se  a  contract  or  any  estoppel,  622. 
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I  O  U, 

when  it  requires  a  stamp,  241. 
whether  evidenoe  of  money  lent,  573. 
evidence  of  an  aoooont  stated,  598. 

IRELAND.     See  Foreign  JudgmenU. 

document  admissible  in  evidence  in,  to  be  to  same  extent  in  Eng- 
land, 81. 
town  iu,  not  judicially  noticed,  83. 

aliter^  laws  and  statutes  of,  120. 
marriage  in,  registration  of,  127. 

proof  of,  1035. 
judgment  in  superior  courts  of,  conclusive,  205. 

againtit  vahdity  of  will  of  lands  in  England,  not  concloaive,  207. 
registration  of,  under  stat.  31  &  32  Vict.  c.  54. .  121. 
Bank  of  England  notes  not  legal  tender  Ln,  678. 
returning  to,  a  departing  the  realm  within  the  bankrupt  law,  1 1 12. 
probate  in,  may  be  sealed  in  England,  1209. 

IRREGULAR  DISTRESS.    See  DUtreaa, 
action  for,  896. 

irregularity  rendered  landlord  trespasser  ab  imtio  at  oonunom 

law,  897. 
but  since  stat.  11  Geo.  2,  c.  19,  trespass  or  trover  will  not  lie,  id. 
and  action  must  be  for  specific  irregularity,  id, 
proof  of  special  damage  requisite,  id. 
similar  provision  for  distress  under  magistrate's  warrant,  id. 
form  of  notice  of  distress  required,  id. 
special  action  lies  for  selling  within  five  days,  id, 
unless  sale  is  void,  id. 
five  days,  how  to  be  calculated,  id. 

may  now  be  extended  to  fifteen  days,  896. 
distress  may  now  be  impounded  on  premises,  897. 

in  what  part  to  be  impounded,  898. 
distrainor  must  not  in  general  exclude  tenant,  id, 
bound  to  impound  in  proper  pound,  id. 
trespass  lies  for  keeping  goods  on  premises  an  unreasonable  time 

beyond  the  five  days,  id. 
how  appraisement,  if  required,  is  to  be  made,  id, 
goods  must  be  sold,  id. 

at  the  best  price,  id. 
sale  not  affected  by  56  Geo.  3,  c.  50,  s.  11,  id. 
moQey  had  and  received  lies  against  landlord  for  overplus,  id. 
reasonableness  of  charges  may  be  disputed,  id. 
statutory  charges  when  rent  not  over  20/.,  id. 
damages,  id. 
defence,  899. 

not  guilty  by  statute  lets  in  every  defence,  id. 
defendant  may  tender  amends,  id. 

ISSUE.     See  Gemral  Issue. 
evidence  confined  to,  79. 
substance  of,  only  need  be  proved,  90. 
affirmative  of,  to  be  proved,  95.    See  Onus  probattdi. 

but  regard  to  be  had  to  its  effect  and  substance,  id. 
on  interpleader  orders,  1280  et  teq.    See  Interpleader. 

ISSUING, 

of  bills  of  exchange,  what  is,  so  as  to  render  alteration  fatal,  241. 

JEWS, 

age  of,  not  provable  by  book  of  rabbi,  61. 

how  sworn,  167. 

marriage  of,  how  proved,  1034. 
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JOINT  DEBTOR, 

release  to  one  is  release  to  all,  669. 

unless  under  Bankruptcy  Act,  670,  1141,  1146,  1148. 
if  right  to  sue  other  is  reserved,  release  is  only  coyenant  not  to  sue, 
670. 

JOINT  STOCK  COMPANY.     See  Corporation. 

directors  of,  have  no  implied  authority  to  accept  bills,  356. 

accepting  bill  without  authority  liable  to  bond  fde  holder 
for  value,  476. 
sale  of  shares  of,  not  within  Statute  of  Frauds,  504. 
shareholders  in  mining  company,  when  liable  on  contracts  of  direc- 
tors, 538. 
liability  of  provisional  committee-men,  &c.,  of  inchoate,  539. 
wnen  incorporated,  direct  liability  of  members  ceases,  xd. 
defendants  attending  meetings,  &o.,  liable  though  project  fails, 

id. 
but  mere  consent  to  become  member  of  provisional  committee, 

not  enough,  id. 
contract  on  personal  liability  of  committee-man,  id, 
defendants  hable  where  no  company  formed,  540. 
mere  applicant  for  shares  not  liable  for  acts  of  directors,  id. 
corporate  or  registered  under  Companies  Act,  1862,  receiving  order 

cannot  be  made  against,  1083. 
what  is  a  pubUc  company,  1151. 
prerogative  of  crown  to  create  corporation,  id. 

how  extended  by  7  Will.  4  &  1  Vict.  c.  73,  id. 
actions  by  and  against,  id. 

1.  Corporations  in  general,  1152.    See  Corporation. 

2.  Re^stered  under  Companies  Acts,  1862  to  1890. .  1156. 

Acts  are  to  be  construed  as  one  Act,  id. 

Companies  Act,  1862,  repeals  aU  prior  Acts  relating  to  joint 
stock  companies,  id. 
saving  incorporation  and  rights  of  companies  under  them, 
id. 
number  of  persons  in  unregistered  partnership  limited,   u/., 
1157. 
cases  within  section,  636,  637. 

seven  persons  may  form  incorporated  company,  1157. 
subscription  m&r  be  by  orally  authorized  agent,  id. 
registration  makes  company  a  body  corporate,  id. 
effect  of  J.  Act,  1875,  s.  10.. 907,  1171,  1222,  1223.    See 
Judicature  Aett. 
insolvency  of  company  in  liquidation  assumed,  1157. 
what  certificates  and  documents  evidence,  id. 

certificate  of  incorporation  to  be  conclusive  evidence,  id, 
minutes  of  resolutions,  &c.,  to  be  duly  entered,  ie^.,  1158. 
inspectors  may  be  appointed  by  Board  of  Trade,  1158. 

report  of  inspectors  admissible,  id. 
books  of  company  in  liquidation,  primd  facie  evidence,  id, 
reg^ter  of  shareholders,  id. 

persons  whose  names  are  on  to  be  deemed  members,  id, 
company  to  keep,  id.,  1159. 

lists  of  particulars  to  be  forwarded  to  registrar,  1159. 
register  of  members  to  be  primd  facie  evidence,  id. 
evidence  of  title  to  shares,  and  of  membership,  id. 

no  notice  of  express  trust  to  be  entered  on  register,  id, 

no  notice  necessary  to  perfect  title  of  equitable  owner  of 
shares,  id. 
but  notice  prevents  company  from  enforcing  lien 
under  articles,  id. 

VOL.  n.  3  b 
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2.  Begistered  under  Companies  Acts,  1862  to  1890 — eomtitimi, 
evidenoe  of  title  to  aharee,  and  of  Taemhenhip--€oiUimued. 

articles  of  association  are  to  acoompanj  re^ristratian,  oilier* 
wise  refpilations  in  Sch.  1,  Table  A.,  will  apply  to  oooi- 
pany,  1159. 
legal  titie  to  shares,  how  acquired,  id. 
non-execation  of  transfer  by  transferee,  id, 
effect  of  transfer  in  blank,  id.^  1160. 
transfer  of  shares  of  deceased  member  may  be  made  hy 

executor,  &c.,  1159. 
certificate  pritnd  facie  cTidence  of  title,  1160. 
effect  of  share  cotificate  as  an  estoppel,  id.,  1177. 
of  entry  on  regrister,  1160,  1177,  1178. 
of  certification  on  transfer,  1160,  1178. 
no  warranty  by  company  of  genuineness  of  transfer,  1178. 
ahardbolders  or  members  liable  to  calls,  1 160. 

application  for  shares  without  allotment  and  notice  thereof 

not  sufficient,  id. 
until  notice  of  allotment,  applicant  may  withdraw,  id. 
allotment  must  be  unconditional,  id. 
and  within  reasonable  time,  id. 
notice  when  required  in  case  of  director  allottee,  ti^. 
executor  personally  liable  for  shares  accepted  by  him,  id. 
where  notice  of  allotment  may  be  sent  by  post,  oootzact 
complete  on  the  posting,  1161. 
even  although  not  received,  id. 
shares  allotted  to  fictitious  person,  id. 

on  application  made  without  authority,  id. 
contract  to  place,  is  not  contract  to  take  shares,  id. 

seeuSf  as  to  contract  to  imderwiite  for  a  number  of 
shares,  id. 
if  allottee  have  dealt  with  shares  he  cannot  repudiate,  id. 
allottee  must  be  entered  on  register  before  becoming  share- 
holder, id. 
provision  as  to  form  of  register  directory  only,  id. 
allotment  at  informal  bosjrd,  void,  id. 

but  mav  be  ratified  by  the  company,  id. 

heioTe  allottee  withdraws  his  apx^ication,  id. 
directors  must  have  notice  of  board  meeting,  id. 
shares  cannot  be  issued  at  a  discount,  id. 
allottee  liable  for  full  amount,  id. 

unless  he  avoids  allotment  prior  to  liquidation  of 
company,  id. 
and  b^orehehasdealtwithshaiesasmember,  id. 
subscribers  of  memorandum  are  liable,  id. 

and  must  pay  in  money  or  money's  worth,  1162. 
agreements  for  payment  of  calls,  otherwise  than  in  eash« 

must  be  registered,  id.,  1164. 
person,  how  far  liable,  who  has  acted  as  director,  1162. 
directors  cannot  allot  shares  unless  duly  appointed,  id. 

but  may  be  estopped  in  respect  of  shares  allotted  to 
themselves,  id. 
as  to  appointment  of  first  directors,  id. 
on  regfistration  of  transfer,  transferor  ceases  to  be  a  member, 
id. 
thoagh  transfer  merely  to  escape  liability,  id. 

teeuSf  if  colourable,  and  transferor  retain  interest^ 
id.y  1163. 
transfer  must  be  accepted  by  transferee,  1163. 
but  not  necessanly  executed  by  him,  id. 
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JOINT  STOCK  COTlSBAKT— continued, 

2.  Registered  under  Companies  Acts,  1862  to  1890 — continued. 
shareholders  or  members  liable  to  calls — continued, 

directors  bound  to  register  transfer,  unless  discretion  giyen 
by  deed,  1163. 
duty  ministerial,  takes  effect  from  deliyery  of  transfer  to 

office,  id, 
laches  of  company,  id. 

transferor  may  require  registration  of  deed,  id. 
company  not  bound  to  send  notice  of  their  refusal  to  register, 

id. 
past  members  liable  in  liquidation,  though  shares  forfeited, 

id. 
in  case  of  joint  ownership,  liability  is  joint,  id. 
prior  balance  order  for  pajrment  no  d^ence,  Add.  190, 1163. 
calls,  1163. 

notice  of,  id. 
specialty  debt,  id.y  1164. 
form  of  statement  of  claim,  1164. 

shares  are  subject  to  payment  of  amount  in  full,  Companies 
Act,  1867,  s.  26,  id. 
unless  transaction  amounts  to  payment,  id. 

each  party  must  have  on  the  other  daim  for  pay- 
ment, id. 
or  a  written  contract  be  registered,  id. 
contract  must  be  signed  by  parties,  id. 
need  not  specify  numbers  of  shares,  id. 
registration  of,  substantially  at  time  of  issue 

sufficient,  id. 
agreement  to  register,  does  not  satisfy  section,  id. 
how  far  dause  or  recital  in  articles  satimes  section, 
id. 
on  contract  to  take  fully  paid  shares,  no  liability  for 
unpaid,  id. 
unless  allotted  and  dealt  with  by  allottee  as  mem- 
ber, id. 
transferee  of  fully  paid  shares  must  prove  section  com- 
plied with,  iid. 
unless  certificate  issued,  and  no  notice,  id. 

subsequent  transferee  not  affected  by  notice,  id. 
teeuSf  where  aU  have  notice,  id. 
what  is  an  issue  of  shares  within  section,  1165. 
can  only  be  made  by  directors  duly  appointed,  id. 

and  by  quorum  at  least,  id. 
restrictions  on  making  call,  id. 
resolution  must  fix  amount  and  day  for  payment,  id. 
transfer  deed  void  at  law,  may  be  valid  acceptance  of 

shares,  id. 
assent  of  directors  given  by  mistake  or  fraud,  revocable, 

1166. 
directors  may,  under  Sch.   1,  A.  (10),  refuse  to  register 
transfer  from  member  indebted  to  company,  id. 
but  only  where  member  indebted  when  transfer  sent 
in,  id. 
quondam  shareholder  may  show  shares  forfeited,  id. 
change  of  company's  name  when  complete,  id. 
holder  of  scrip  certificates  whether  liaole  to  calls,  id. 
shareholders  may  be  liable  inter  h  beyond  amount  of  shares, 
id. 
special  defences  in  action  for  calls,  id.^  1167. 
bankruptcy,  1167. 

3b2 
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JOINT  STOCK  COMPANT— cwi/miKrf. 

2.  Beg^tered  under  Companiea  Acts,  1862  to  1890 — eomtimued. 
special  defences  in  action  for  calls — eontimied. 
fraud  and  misrepreeentadon,  1 167. 

shareholder  muat  repudiate  shares  as  soon  as  possible, 
id, 
then  fraud  is  a  grood  defence,  id. 
what  will  preclude  repudiation,  860. 
misrepresentation  must  come   from  actual  report  of 

company,  1167. 
must  have  materially  induced  defendant  to  take  ahazes, 

id. 
innocent  miareiHresentation,  848,  1167. 

variance  between  memorandum  and  prospeotns, 
1167. 
shareholder  must  use  reasonable  diligenoe  and  repndiatD 

shares,  w/.,  1168. 
material  misrepresentation  in  prospectus  and  artkles» 
1168. 
what  sufficient,  id. 
mere  exaggeration  insufficient,  id. 
shareholder  cannot  repudiate  shares  after  oommenoe- 
ment  of  winding-up,  850. 
nnless  he  has  taken  steps  prerionaly,  id, 
dates  of,  and  names  of  parties  to  oontraobs,  to  be  stated 

in  prospectus,  id, 
but  omission  does  not  afford  defence  to  aotioa  for  caOs, 
1168. 
infancy,  id, 

repudiation  of  shares  by  infant,  id, 
Limitotions,  Statute  of,  647,  686,  1163,  1168. 
set-off,  1168. 

debt  due  from  company  cannot  be,  in  case  of  Hwiit*i^ 

company,  i^.,  1169. 
a$euSf  in  case  of  unlimited  liability,  1 169. 

or  where  contributory  of  company  in  liquidatioa 
becomes  bankrupt,  id. 
where  winding-up  voluntary,  quan  if  membcn  may 
set  off  debts  against  calls,  id. 
action  for  refusing  to  register  transfer  of  shares,  id, 
contracts,  how  entered  into,  id. 

company  to  have  '*  limited  "  after  its  name,  id,,  1170. 

if  otherwise  named,  director,  &c.,  personally  liable 
on  bill,  &c.,  1170. 
negotiable  instruments,  how  to  be  executed,  id, 
when  company  has  power  to  issue,  id, 
then  their  informality  cannot  be  set  up,  id. 
power  to  execute  deeds  abroad  by  power  of  attorney,  id, 

special  seal  under  Companies  Seals  Act,  1864,  id, 
minute  of  contract,  entered  in  book  and  signed  by  chairman, 

satisfies  Statute  of  Frauds,  s.  4. .  1170. 
s.  67,  validates  such  acts  only  as  are  done  prior  to  invalidity 

of  the  appointment  of  the  directors  being  known,  t^. 
compauy  bound  as  against  third  persons  l^  acts  of  d$  fmU 

directors,  id, 
company  liable,  though  g^oods  not  for  purposes  of  oompaay, 

id, 
contract  \dtra  vires  cannot  be  ratified  by  company,  id, 

seem,  where  ultra  virea  of  the  directors  only,  id, 
company  with  limited  liability  cannot  have  power  to 
chase  its  own  shares,  1171. 
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2.  Begistered  under  CompanieB  Acts,  1862  to  1890 — continued, 

(xmtraots,  how  entered  into — continued. 

promoters  cannot  sue  company  for  preliminary  expenses 
before  incorporation,  1171. 
unless  company  have  adopted  and  derived  benefit  from 
sernces,  id. 
and  then  not  for  work  done  by  or  on  the  promoters' 

retainer,  id. 
nor  where  contract  made  with  promoters  on  behalf 
of  company,  id. 
set-off  and  counterclaim  in  action  by,  in  liquidation,  id. 

defendant  may  set  up  claim  for  unliquidated  damages,  id. 
bankruptcy  niles  as  to  mutual  credits,  &c.,  extended  to 
-winding-up,  id. 
only  where  both  claims  must  result  in  pecuniary  liabi*' 
lities,  id. 
thus  debt  cannot  be  set  up  to  an  action  of  detinue, 
id. 
debt  cannot  be  set  off  against  price  of  unascertainel  gfoods, 

delivered  after  winding-up,  id. 
rights  fixed  at  time  of  windmg-up,  id. 
company  in  liquidation  assumed  to  be  insolvent,  id. 
service  of  notices,  1172. 

upon  company  by  post,  id. 

notice  requiring  authentication,  id. 

on  shareholders  by  post,  id. 

applies  only  to  notices  within  ordinary  business  of 
company,  id. 
official  liquidators,  id. 

as  to  personal  liability  to  a  rent-charge,  id. 
in  absence  of  fraud,  &c.,  not  liable  to  creditor,  &o.,  for  delay 
in  payment,  &c.,  Add.  1172. 

3.  Begistered  under  Joint  Stock  Companies  Act,  1844,  stat.  7  &  8 

Vict.  c.  110,  id. 
certificate  of  registration  admissible  in  evidence,  1173. 
action  for  calls,  id. 

plaintiff's  proofs,  id. 

as  to  validity  of  irregidar  transfer  of  shares,  id. 
power  to  compromise  shareholder's  liability,  id. 
oontracto,  id. 

proofs  of  plaintiff  suing  company,  uf.,  1174. 
bills  or  notes  of,  how  to  be  made  or  accepted,  1174. 
deeds  of  company,  how  to  be  signed,  id. 
contracto  ultra  vires,  when  valid,  id, 
how  far  party  contracting  with  company  affected  with  notice 
of  contente  of  deed  of  settlement,  id. 

4.  Within  the  Companies  Clauses  Consolidation  Act,  1845,  incorpo- 

rated by  special  Acto,  id. 
to  what  companies  the  Act  applies,  id. 
notice  of  action,  1175.    See  Notice  of  Action. 
tender  of  amends  in  actions  against  railway  companies,  1176. 
Hen  for  tolls,  978,  1176. 
registers  of  shareholders,  1176. 

who  entitled  to  be  entered  upon,  id. 
manner  of  entering  names  in,  id. 

production  of,  primd  facie  evidence  to  prove  defendant  a 
shareholder,  id. 
evidence  of  title  to  shares,  id. 

oertifioato  of  proprietorship  to  be  delivered  to  shareholder, 
id. 
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JOINT  STOCK  COMPANY— c(m«iiM«f. 

4.  Within  the  Companiefi  Clausee  Consolidation  Act,  1845,  inooipo- 
rated  by  special  Acts — continued, 
evidence  of  title  to  shares — continued. 

share  certificate  to  he  primd  facie  evidence,  1176. 
transfer  to  be  registered,  1177. 

till  then  transferor  liable,  id, 
company  not  bound  to  see  to  execution  of  any  trust,  id. 
execution  of  transfer  does  not  pass  legal  title  to  shares  till 

registration,  id. 
executor  is  registered  in  individual  capacity,  id. 
name  entered  on  register  cannot  be  removed,  id, 
unless  entry  obtained  by  fraud  or  forgery,  id. 
company  must  replace  shares  removed  under  forged 
transfer,  id. 
even  where  forgery  is  by  one  of  two  joint  holdersy 

id. 
Statute  of  Limitations  runs  only  from  refusal  to 

replace,  id. 
one  of  two  executors  cannot  transfer  stock  in  joint 
names,  id. 
effect  of  registration  under  f org^  transfer,  id. 

where  transfer  is  security  for  loan,  1178. 
no  wan-anty  to  company  of  genuineness  of  transfer,  id. 
certification  of  transfer,  meaning  of,  id. 

no  action  lies  for  erroneous,  in  absence  of  fraud,  id. 
shareholders  liable  to  calls,  id. 
directors  niay  make  calls,  id. 

must  give  21  days*  notice,  id. 
essential  that  name  should  be  on  register,  id. 

but  register  need  not  be  sealed,  id. 
allottee  of  scrip  certificates  not  liable,  id. 
quare,  as  to  necessity  of  shares  allotted  being  specifically 
numbered,  id. 
if  so,  this  may  be  shown  aliunde,  1179. 

but  if  register  relied  on  as  evidence  of  ownership, 
it  must  strictiy  comply  with  s.  9,  id. 
allotment  of  shares  as  fully  paid  up,  id. 
transferor  liable  till  transfer  registered,  id. 
shareholder  cannot  transfer  till  he  has  paid  call  made,  id. 
applies  only  to  shares  on  which  csJl  can,  and  has  been 

made,  id. 
transfer  good  if  made,  but  transferor  remains  liable,  1 180. 
transferee  eHtopped  by  procuring  registration  of  transfer 

given  to  him  in  blank,  id. 
term  * 'shareholder"  includes  executors,  &c.,  id. 
infant  must  repudiate  within  reasonable  time  after  coming 
of  age,  id. 
actions  for  calls,  proof  necessary  on  the  trial,  id. 
proof  of  being  shareholder,  id. 

Tegieter  primd  facie  evidence,  id. 
but  may  be  rebutted,  id. 

unless  defendant  induced  company  to  register 
him,  1181. 
how  proved,  id. 

provisions  as  to  keeping  must  have  been  complied 
with,  id. 
but  irreg^ularities,  &o.,  will  not  render  it  in- 
admissible, id. 
proof  of  call,  id. 

resolution  for  call,  how  proved,  t^. 
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JOINT  STOCK  COiSSASfY— continued. 

4.  Within  the  Companiefl  Clauses  Consolidatloix  Act,  1845,  incorpo- 
rated by  special  Acts — continued, 
action  for  calls,  proof  necessary  on  the  trial — continued, 
YaHditYof  caU,  1181. 

call  made  at  time  resolation  passed,  id, 
payable  by  instalments  valid,  1182. 
proof  of  notice  of  call,  id, 

21  days*  notice  required,  id» 

service  of,  by  post,  in  general  sufficient,  id,^  1185. 

how  proved,  1182. 
notice  in  case  of  joint  holders  of  shares,  id, 
interest,  t^. 

recoverable  on  statutory  claim,  id, 
defence,  id, 

infancy,  1168,  1183. 
forfeiture  of  shares,  1183. 
period  of  limitation  is  20  years,  id. 
action  by  shareholder  for  dividends,  id, 
proof  of  contracts,  id. 

power  of  directors  to  make  contracts,  how  to  be  exercised,  id. 

entry  of  minute  in  book  to  be  evidence,  1181,  1183. 

what  contracts  railway  company  can  enter  into  by  parol,  1 183. 

whether  directors  must  act  together  and  as  a  board,  1184. 

contract  by  company  with  director,  id. 

directors  may   make  payments   for  benefit  of   company, 

though  not  enforceable,  id. 
Mccus,  if  beyond  scope  of  business,  although  authorized  by 

g^eral  meeting,  id. 
in  action  for  costs  of  obtaining  special  Act,  Statute  of  Limi- 
tation runs  from  time  of  haviug  assets  only,  id, 
railway  company  cannot  draw,  accept,  or  indorse  bills,  id, 

contract  ultra  vires  void,  id. 
issue  of  debentures  by,  id. 

company  estopped,  as  against  bond  J!de  holder  for 
value,  from  disputing  illegality  of,  id. 
loan  notes  valid  so  far  only  as  company  had  benefit  of 
advance,  id. 
overdrawn  banking  account  not  illegal  loan,  id, 
service  of  notices,  1185. 
6.  Banking  companies  under  stat.  7  Greo,  4,  c.  46,  and  companies 
suing  and  sued  by  public  officers,  id.    See  Officer. 
members  of  cost- book  mines  may  be  sued  in  name  of  purser,  id, 
company  must  sue  in  name  of  public  officer,  id. 
banking  companies  formed  under  stat.  7  &  8  Vict.  c.  113,  still  to 

sue  by  public  officer,  id, 
when  registered  under  Companies  Act,   1862,  bank  is  incor- 
porated, id. 
companies  formed  under  are  quaei  corporations,  1186. 
signature  of  agent  does  not  bind  company  under  stat.  9  Qcto,  4, 

c.  14,  s.  6.. 854,  1186. 
evidence  clauses,  1187. 

certified  copies  of  returns  filed,  admissible  in  evidence,  id, 
6.  Companies  constituted  by  charter  or  letters  patent  under  stat.  7 
Will.  4  &  1  Vict.  c.  73,  id, 

JOINT  TENANT, 

co-tenancy  no  defence  if  trespass  amoimts  to  an  ouster,  939. 
what  amounts  to  an  ouster,  u/.,  999. 

nonjoinder  of,  as  plaintiff,  only  ground  for  reduction  of  damages, 
939. 


\ 
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JOINT  TESAJirr—eontinusd, 

troTer  'will  not  lie  bj  one  against  another,  973. 

Tinless  the  chattel  be  destroyed,  id. 
action  for  reoovety  of  land  by,  993. 
in  action  for  recovery  of  land  against,  onster  must  be  proYed,  999. 

See  S^coveiy  of  Zand, 
what  amounts  to  an  onster,  id.    See  Beeowry  of  Lamd. 
notice  to  quit  W,  1012. 

by  agent  oi,  id. 
senice  on  one  of  sereral,  good  for  all,  1016. 
possession  of  one,  not  the  possession  of  the  others,  1058. 
may  be  distrained  on  by  co-tenants  when  they  hsTe  let  their  shane 

to  him,  1074. 
may  distrain  as  bailiff  of  co-tenant,  1077. 

JOURNALS, 

of  Houses  of  Parliament,  how  proved,  104,  105. 
when  evidence  of  facts  therein  stated,  189. 
of  lighthouse  and  of  coast-guard  station  were  admissible  in  Admiralty 
Court  only,  to  prove  wind  and  weather,  210. 

JUDGE, 

of  superior  court,  signature  of ,  to  be  judicially  noticed,  81. 

so  of  Courts  of  bankruptcy,  1121. 
may  be  examined  as  a  witness,  164. 
direction  of,  as  to  who  is  to  beg^  at  trial,  282. 
privilege  of,  in  speaking  defamatory  words,  though  maliciang  and 

irrelevant,  868. 
action  against,  for  false  imprisonment,  917.    See  FaUe  ImpritommmU, 
of  Court  of  Ptobate,  by  21  &  22  Vict.  c.  95,  s.  19,  property  of  intes- 
tate vested  in,  between  death  and  grant  of  admiiustration,  961. 

JUDGE'S  ORDER, 
how  proved.  111. 
to  bnng  up  prisoner  as  a  witness,  153. 

JUDGMENT.    See  lUeord. 

by  default,  evidence  of  cause  of  action,  79. 
proof  of,  107. 

a  criminal  record,  id. 

record  of  judgment  of  superior  court  formerly  entered  on  panh- 

ment  and  enrolled,  id. 
copy  of  entry  in  Exchequer  judgment  book  admitted,  id, 
under  Rules,  1883,  ento^d  in  a  book,  id.y  110. 
record  consists  of  documents  filed,  108. 
proof  of  record,  id. 

court  will  examine  pleadings  and  judgments  to  see  what  at 
issue,  t^. 
of  Quarter  Sessions,  t^. 

ancient  record  of,  lost,  may  be  proved  by  parol,  id. 
minutes  of  journals  of  House  of  Lords  evidence  of  revend  of 
decree  in  equity,  109. 
a/ttor,  of  judgments  of  the  House  on  error  from  superior 

courts  of  common  law,  id. 
m&j  now  be  proved  by  copy  of  minutes,  id. 
of  inferior  court,  116,  117.    See  Inferior  Court*. 
of  foreign  court,  121.     See  Foreign  Judffment. 
of  Scotch  and  Irish  judgments,  id. 
effect  of,  in  superior  courts,  189. 
with  regard  to  the  parties,  id. 

not  binding  on  third  persons,  id. 


Index.  1465 

effect  of  y  in  superior  courts — continued. 
with  regard  to  the  parties — continued. 
judgment  conclusiye  if  pleaded,  189. 
binding  on  same  parties  in  same  character,  id. 

on  persons  substantially-  parties,  id. 
balance  order  on  contributory  of  compfuij  does  not  operate 
as,  Add.  190. 
with  regard  to  privies,  190. 
in  blood  as  heir,  id. 

in  estate,  as  remainderman,  lessee,  or  tenant  for  life,  id. 
in  law,  as  personal  representative,  id. 
successor,  id. 

under  Married  Women's  Property  Act,  1882,  id,,  1231. 
on  joint  partnership  debt,  638. 
on  bill  of  exchange  given  for  joint  debt,  id. 
with  regard  to  strangers,  190. 

admissible  where  they  relate  to  public  matters,  id. 
as  in  case  of  customs,  toUs,  &c.,  191. 
customary  commoners,  id. 
public  rights  of  way,  t^. 
where  general  reputation  is  evidence,  id. 
judgment  of  ouster  to  prove  right  to  public  office,  id. 

when  not  conclusive,  id. 
Grown  prosecution,  short  of  judgment,  inadmissible,  id. 
to  prove  fact  of  judgment,  192. 
not  to  prove  liability  to  amount  recovered,  id. 
proceeding^  in  the  Divorce  Court,  id. 
with  regard  to  the  subject-matter  of  the  suit,  id. 

if  parties  and  cause  of  action  same,  form  immaterial,  id. 
when  form  of  action  mistaken,  judgment  not  condusiye,  id. 
demand  not  in  evidence  in  former  action  may  be  recovered,  id. 
separate  injuries  from  same  wrongful  act.  Id. 
but  only  one  action  lies  on  same  connected  libel,  id. 
judgment  not  evidence  of  collateral  matter,  id. 
but  facts  on  which  judgment  based  are  not  collateral,  id. 
of  judgments  in  rem^  193. 
judgment  of  ouster,  id. 

of  coudenmation  in  Court  of  Exchequer,  conclusive,  id. 
of  commissioners  of  excise,  conclusive,  id. 
of  acquittal  in  Court  of  Exchequer,  on  seizure,  not  conclusive^ 

ted  quaref  id. 
evidence  as  between  strangers,  though  obtained  by  evidence 

of  party  using  it,  id. 
decree  of  Court  of  Probate  when  conclusive  as  to  domicile,  id. 
certificate  of  judge  who  tried  an  election  petition,  conclusive, 
id. 
but  not  his  report,  id. 
of  a  foreign  competent  tribunal,  conclusive,  id. 
of  judge,  on  trial  of  compensation  before  him  and  jury  under 

31  &  32  Vict.  c.  119,  B.  41,  fixes  the  amount  only,  196. 
g^ranting  probate,  id. 

of  Admiralty  Courts,  id.    See  Admiralty  Court. 
of  inferior  courts,  203.     See  Inferior  Courts. 
of  foreign  courts,  205.     See  Foreign  Judgment. 
application  to  set  aside,  obtained  on  default  of  appearance  of 

opposite  party,  285. 
inaomissibility  in  civil  cases  of  judgments  in  criminal  cases,  205. 
of  usurped  jurisdiction  between  parties,  inadmissible  as  award,  217. 
might  be  subject  of  set-off,  673. 

though  writ  of  error  pending,  id. 
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in  ejectment,  when  and  for  what  purposes  eTidenoe  in  traspaas  for 

mesne  profits,  943  ei  teq.     See  Metne  FrofiU. 
in  trover  for  damages,  when  it  vests  properly  in  defendant,  961.     See 

Cotwernon  of  Goodt, 
proof  of,  in  ejectment  by  execution  creditor,  1050. 
defence  of  outstanding  judgments  in  actions  against  ezecntotB,  1225. 
against  married  woman,  form  of,  1234. 
when  void,  a  defence  in  action  against  sheriff  for  false  return,  1278. 

JUDICATURE  ACTS,  1873,  1876  (36  &  37  Vict.  c.  66 ;  38  &  39  Vict- 
0.  77).    See  Tables  of  Statutes  Ain>  of  Bules  of  SupBiacB  Comr 

OF  JUDICATUBB. 

roles  of  evidence  not  altered  by,  1,  152. 

except  in  allowing  affidavit  evidence,  id. 
doeuments  of  which  the  court  will  take  judicial  notice,  81. 
courts  will  take  judicial  notice  of  the  practice  of  each  Division  of  the 

High  Court,  82. 
a  judge  or  commissioner  trying  causes  constitutes  a  court  under,  97. 
transfer  to  the  High  Court,  of  the  jurisdiction  of  the  Divoroe  CcRiit, 

118. 
of  the  Probate  Court,  149. 
of  the  Court  of  Chancery,  198. 
of  the  Court  of  Admiralty,  202. 
of  the  London  Court  of  Bankruptcy, 
1081,  1082. 
issues  to  be  left  to  jury  with  proper  directions,  284. 

right  enforceable  by  motion,  id. 
oosts  under,  291  et  seg.     See  Costs. 
every  division  of  the  High  Court  has  jurisdiction  of  each  of  the  courts 

before  consolidation,  298. 
every  division  to  give  effect  to  equitable  estates,  interests,  and  prin- 
ciples, 299. 
rules  under  which  law  and  equity  to  be  administered,  298  et  atq. 
J.  Act,  1873,  s.  24.  .298,  299. 

relief  formerly  given  by  Court  of  Chancery  to  be  granted  to  any 
plaintiff  entitled  on  equitable  grounds  (1),  298. 
to  any  estate,  right,  or  title,  id. 
against  any  deed,  instrument,  or  contract,  id. 

SLDj  right,  title,  or  claim  asserted  by  defendant,  itf. 
or  any  rehef  founded  on  legal  right  whi<^  could  only  be 

given  by  court  of  equity,  td. 
e.g.  trustee  may  be  sued  by  his  cestui  que  trust  for  rents,  &c., 
received  for  the  cestui  que  trusty  578,  579. 
similar  relief  to  be  granted  to  any  defendant  (2),  id, 

claim  for  rect^cation  of  contract  on  ground  of  common 
mistake,  21. 
all  relief  claimed  against  plaintiff  by  pleadings  of  defendant, 
whether  legal  or  equitable  may  be  g^ranted  (3),  299. 
or  against  another  person  whether  a  party  to  the  suit  or 

not,  id. 
mode  of  making  third  person  a  party,  id. 
courts  to  take  notice  of  incidental  equities  or  legal  obligatioos  as 
court  of  law  (6),  id. 
power  to  grant  all  remedies  to  any  party  as  seems  just  (7),  id. 
J.  Act,  1873,  8.  25, 

Statutes  of  Limitation  no  bar  to  claim  against  trustee  when 
express  trust  (2),  647,  687.     See  Limitations,  Statutes  of.  ^ 
now  modified  by  the  B.  P.  Limitation  Act,  1874,  s.  10.  .686. 
and  by  the  Trustee  Act,  1888,  s.  10.  .647. 
tenant  for  life  not  to  commit  equitable  waste  (3),  337. 
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JUDICATURE  ACTS,  1873,  1876— continued. 
J.  Act,  1873,  8.  25 — continued. 

no  merger  of  estate  at  law  where  none  in  equity  (4),  1002. 
mortgagt}r  may  sue  in  his  own  name,  when  (5),  299,  694,  930. 
assignee  of  chose  in  action  may  sue  in  his  own  name,  when  (6), 
300,  692. 
assignment  must  he  ahsolnte  and  in  writing,  800. 
and  written  notice  given  to  debtor,  id. 

may  be  g^ven  after  death  of  assignor,  id. 
is  subject  to  prior  equities,  id. 
mortgage  of  debts  sufficient,  692. 
direction  to  pay  balance  appearing  in  statement,  id. 
debts  may  be  assigned  before  due,  id. 
debtor  cannot  object  to  absence  of  consideration,  id, 
legal  right  to  debt  passes  to  assignee,  id. 
legal  right  to  shares  assignable,  648. 
stipulations  in  contracts  as  to  time  (7),  300. 
equity  rules  to  prevail  (11),  id.^  669,  648. 

in  oases  of  collision  of  ships  where  both  are  in  fault,  rules  in 
force  in  Admiralty  Court  to  prevail  (9),  747. 
J.  Act,  1876,  s.  10.. 300.  . 

relates  only  to  rights  of  secured  as  ag^ainst  unsecured  creditors, 

1222. 
does  not  make  all  debts  in  administration  provable  equally,  id. 
nor  give  priority  to  certain  debts  as  in  bankruptcy,  %d. 

priority  now  given  by  61  &  62  Vict.  c.  62,  s.  1  (6),  id. 
nor  enlarge  assets,  by  introducing  doctrine  of  reputed  owner- 
ship, 1090,  1222. 
or  of  fraudulent  preference,  1222. 

or  the  provisions  affecting  executions  or  distress  for  rent,  id. 
or  the  provisions  of  the  Bills  of  Sale  Act,  1878,  id. 
nor  give  power  of  disclaimer,  id, 
but  introduces  mutual  credit  claims,  1223. 

so  unliquidated  damages  may  be  set  off  against  executor,  id. 
so  contingent  debts,  subsequently  due,  provable,  id. 
creditor  entitled  to  interest,  only  to  adminisbration  judgment,  id. 
does  not  interfere  with  executor's  right  of  retainer,  1224. 
effect  of  ,on  right  to  distrain  on  propertyof  insolvent  company,  907. 
in  action  for  debt,  by  insolvent  company,  defendant  may  set  off 

unliquidated  diunages,  1171. 
debt  before  liquidation  cannot  be  set  off  against  claim  for  goods 

supplied  after,  id. 
section  applies  to  any  company  in  liquidation  not  shown  to  be 

solvent,  1157,  1171. 
does  not  affect  unregistered  bill  of  sale  given  by  company,  1264. 
attorneys  and  solicitors  now  called  solicitors  of  the  Supreme  Court, 
480,  482. 

JUDICIAL  NOTICE, 

what  matters  the  court  will  notice  judicially,  80. 

order  and  course  of  proceedings  in  Parliament,  id. 

privilege  of  Parliament,  id. 

existence  of  war  and  of  a  recognized  foreign  state,  id. 

the  existence  of  a  foreign  state  when,  id. 

the  royal  and  judicial  seals,  id. 

the  seal  of  the  city  of  Xjondon,  id. 

of  the  central  office  of  the  Supreme  Court  of  Judicature,  id. 

of  district  registry  of  the  High  Court,  id. 

of  a  notary  public,  id. 

of  courts  having  jurisdiction  in  bankruptcy,  82. 

documents  judicially  noticed  in  Irish  courts,  81. 
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what  matters  the  court  will  notioe  judicially — eontmmd. 

seal  and  signature  of  ambassador,  oonsni,  ftc.,to  affidaTit,  ftc.,  81. 
signature  of  judges  of  superior  courts  to  official  document,  tA, 

111. 
seal  of  Board  of  Agriculture,  authenticated  by  signature  of 

president,  82. 
certificates  of  GomntroUer  of  Patents,  id.,  837. 
rules  made  under  &uikrupto7  Act,  1883 . .  82. 

under  the  Bailway  and  Canal  Traffic  Act,  1888,  id. 
under  the  Land  Transfer  Act,  id. 
the  existence  of  all  courts  established  bj  Parliameoat,  id. 
the  practice  of  the  several  diyisions  of  tiie  High  Court,  id.^ 
,  the  diocese  in  which  the  superior  oourts  of  Westminster  axe 

situate,  id, 
the  priyilegee  of  the  officers  of  the  court,  id. 
the  Queen's  Proclamation — ^when,  83. 
the  different  counties,  &c.,  in  England,  id. 
the  existence  of  two  uniyersities  in  England,  id. 
the  f  estiyals  appointed  by  the  calendar,  id. 
the  days  of  the  month,  td. 
of  names  of  places  on  Admiralty  Chart,  id. 
the  identity  of  a  company  named  in  pleadings,  if  incorporated,  t^. 
facts  notified  by  statute,  id. 
that  assessors  and  collectors  of  taxes  are  "public  annual" 

officers,  id. 
general  usage  judicially  ascertained  and  established,  84. 
the  law  and  privilege  of  the  Stannaries,  id. 
not  taken  of  the  nature  and  jurisdiction  of  inferior  courts,  83. 
Scotch,  colonial,  or  foreign  law,  id. 
particular  customs — as  London  unless  certified,  id. 

except  in  the  courts  of  the  dty,  84. 
the  local  situation  of  a  town,  83. 
nor  formerly  the  seal  and  proceedings  of  a  foreign 
court,  id. 
aliter  now,  id. 
how  far  notice  will  be  taken  of  customs,  84. 

JUDICLAli  PROCEEDINGS, 

instruments  themselves,  or  examined  copies  of,  best  eyidenoe,  3. 

when  the  oourts  will  notice  them  judicially,  80  et  mq. 

publication  of,  containing  defamatory  matter,  when  privileged,  873, 

874. 

JUDICLU^  SEPARATION.    See  Diwree. 

JUROR, 

may  give  evidence,  164. 

g^rand,  not  privileged  from  stating  what  passed  before  him,  173, 883. 

effect  of  withdrawing,  289. 

counsel  had  at  common  law  g^eral  authority  to  withdraw,  id. 

JURY, 

presentment  by,  at  manor  court,  evidence  of  bounds  of  manor,  208. 

of  unlawful  fishing,  not  evidence  of  lord's  right  to 
stream,  id. 
special,  certificate  for  costs  of,  297. 

JUS  TERTII, 

agent  cannot  in  g^eral  set  up,  in  action  for  money  had  and  re- 
ceived, 576. 
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JUS  TYSRTll— continued. 

may  be  set  up  in  trover  where  defendaDt  is  not  bailee  or  agent,  975. 
80  by  an  agent  where  baikneat  determined  by  title  paramount,  %d. 
mere  wrongdoer  cannot  set  up,  id, 

JUSTICE  OF  THE  PEACE, 

effect  of  conviction  by,  204. 

certificate  by  two,  of  summary  conviction  or  dismimal  in  action  for 

assault,  916. 
action  affainst,  for  false  imprisonment,  917. 

liable  to  action  of  trespass,  if  he  g^rant  warrant  without  in- 
formation, id. 
so  if  he  commit  for  re- examination  for  unreasonable  time,  918. 
limit  is  eight  clear  days  in  case  of  indictable  offences,  id. 
except  in  cases  within  42  &  43  Vict.  c.  49,  s.  24  (2),  id. 
evidence  in  actions  against,  1194. 

Jervis's  Act,  stat.  11  &  12  Vict.  c.  44,  id. 

malice  and  want  of  probable  cause  must  be  alleged  where 

matter  within  defendant's  jurisdiction  (s.  1),  id. 
where  matter  not  within  justice's  jurisdiction  no  action  lies 
(s.  2)  till  conviction  quashed,  1 195. 
or  where  no  conviction,  if  a  summons  issued  and  was 
served,  and  plaintiff  did  not  appear,  id, 
no  action  against  one  justice  for  gpranting  warrant  on  con- 
viction, &o.,  by  another  (s.  3),  id, 
nor   for   exercise  of    discretionary   power    given    by 

statute,  id. 
nor  for  distress  warrant  for  poor  rate  (s.  4),  u^. 
nor  for  obeying  order  of  Q.  B.  Division  (s.  6),  id. 
form  and  cause  of  action,  1196. 

cases  decided  under  ss.  1,  2,  id.  et  aeq. 
action  of  replevin  when  maintainable,  1196. 
when  s.  2  applies,  id, 

where  justice  acts  out  of  the  limits  of  his  jarisdic- 

tion,  id, 
issues  warrant  to  enforce  payment 
under  bastardy  order,  id. 
or  of  church  rate,  id.^  1197. 
when  protected  in  action  against,  for  malicious  convic- 
tion, 1197. 
tembhf  action  will  not  lie  against  justice  for  act 
done  judicially  within  jurisdiction,  though  mali- 
cious, id. 
conviction  when  to  be  drawn  up,  id. 

order  or  warrant  of  commitment  cannot  in  general 
be  drawn  up  ex  poitfaeto^  id. 
acts  of  justice  who  has  not  duly  qualified  not  absolutely 
void,  1198. 
limitation  of  actions  against  (s.  8),  id. 
six  calendar  months,  id. 
computation  of  the  six  calendar  months,  id, 

where  continuing  imprisonment,  id. 
in  action  for  distress  for  church  rates,  id. 
against  magistrate  of  metropolitan  police  court,  three 
months,  1190,  1198. 
notice  of  action  (s.  9),  1198  et  aeq.     See  Notice  of  Action. 
evidence  to  connect  justice  with  trespass,  and  warrant  with 
conviction,  1200. 
notice  to  produce  warrant  should  be  served  on  de- 
fendant, id. 
or  officer  served  with  tubpoma  duces  tecum^  id. 
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JUSTICE  OF  THE  T^ACE— continued. 
evidence  in  actions  against — continue, 
Jeryis's  Act — amtinusd. 

defendant  maj  plead  general  issue  and  give  special  matter 

in  evidence,  1200. 
jostioe  may  tender  amends  (s.  11),  1201. 
when  plaintiff  is  to  be  nonsuited  or  yerdiot  f oond  for  de- 
fendant (s.  12),  «;. 
if  action  not  brought  within  time  limited  bj  statnie,  «^. 
or  no  proper  notice  of  action  given,  id. 
or  sum  tendered  or  paid  into  court  sufBcient,  id. 
damages,  what  recoverable  (s.  13),  id. 

jusnncATioK, 

in  action  of  defamation,  877.    See  Defamation. 

defence  of,  when  evidence  of  express  malice,  864. 

in  action  for  assault  and  battery,  self  defence,  914. 
in  defence  of  possession,  915. 
reasonable  chastisement,  id.^  916. 
under  process  of  law,  916. 
in  action  for  false  imprisonment,  922. 
of  trespass  to  land,  939.    See  jyetpau. 

KEY, 

acceptance  of,  by  landlord,  is  surrender  in  law,  327,  331. 

LAGGSES, 

of  holder  of  bill,  in  presentment  of  biU,  366.  367. 

discharge  of  drawer,  and  prior  indorsers,  366. 

in  giving  notice  of  dishonour  of  bill,  369.    See  Notice  ofJHsAonour. 

of  trans&ree  of  security,  how  far  discharge  of  transferor,  466,  66S. 

LADINO,  BILL  OF.    See  BiU  qf  Lading. 

LAND, 

interest  in,  within  Statute  of  Frauds,  303.    See  Fraude^  StatuU  of. 

action  on  covenants  relating  to,  681.     See  Covenant. 

liability  for  nuisance  on,  721  ^  eeq.    See  Nuieanee. 

negligent  user  of,  760  et  seq.    See  Negligence, 

suppOTt  of,  action  for  disturbance  of,  768.    See  Support  ofLamd. 

action  for  trespass  to,  927  et  seq.    See  TVespaee. 

for  recovery  of,  991  et  seq.     See  Beeovery  of  Land. 
meaning  of  word  in  Statute  of  lamitations,  3  &  4  Will.  4,  o.  27.  .1065. 

LAND  CARRIERS  ACTT, 

Stat.  11  Geo.  4  &  1  Will.  4,  c.  68.  .607.    See  Carrier. 

LANDLORD.    See  Tenant. 

relation  of  landlord  and  tenant  must  be  proved  by  written  lease  if 
there  be  one,  2. 
may  be  implied,  329. 
not  bound  by  the  act  of  his  tenant  in  granting  right  of  way,  40. 

nor  in  dedicating  way  to  public,  788. 
when  he  may  recover  in  use  and  occupation,  323  et  teq.    See  tiet  end 

Occupation. 
title  of,  cannot  be  disputed  by  tenant,  323,  992,  999,  1000,  1075. 

nor  of  his  assignee,  999. 
taxes  or  other  charges  payable  by,  effect  of  payment  by  tenant,  333, 
571,  1076. 
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LANDLORD— Am^tnue^. 

may  maintain  action  against  his  tenant  for  waste,  334.    See  Waste. 

for  rent,  694.     See  Sent. 
for  double  yalne,  710.    See  Double  Value,  Aetiott 

for, 
for  double  rent,  712. 
for  injury  to  reversion,  722. 
when  liable  for  nuisance  on  premises  demised,  729. 
liability  of,  for  excessive  distress,  892  et  seq.    See  Excessive  Distress. 
irregular  distress,  896  ^^  seq.    See  Irregular  Distress. 
illegal  distress,  899  et  seq.    See  Illegal  Distress. 
when  liable  for  wrongful  acts  of  bailiff,  908,  909. 
may  maintain  trespass  against  person  cutting  trees  excepted  from 
demise,  930. 
or  against  lessee  at  will  committing  Toluntary  waste,  id. 
entering  to  view  waste,  &o.,  and  doing  damage,  &o.,  a  trespasser  ab 

inUio,  936. 
who  has  distrained,  cannot  maintain  trover  for  the  goods,  962. 
may  bring  trover  for  fixtures  severed  during  term,  964. 

or  for  trees  out  down  by  a  stranger,  id. 
cannot  recover  indenture  of  expired  lease  from  lessee,  989. 
evidence  in  action  for  recovery  of  land  by,  999  et  seq.      See  Heeovery 
of  Land. 
proof  of  notice  to  quit,  1008.    SeeiVb^t^  to  Quit. 
proof  in  oases  of  forfeiture,  1018.    See  Forfeiture, 
waiver  of  forfeiture,  1023. 
in  action  for  recovery  of  land,  person  may  defend  as,  1054. 
meaning  of,  under  Rules,  1883,  0.  xii.  rr.  25,  26,  id. 
cannot  rely  on  title  which  tenant  would  be  estopped  from  setting  up,  id. 
when  right  to  re-enter  is  barred  by  Statutes  of  Limitations,  1055  et 

seq.f  1063.     See  Entry,  Right  of. 
tender  of  rent  to,  1078. 

payment  of  rent  to,  by  sheriff,  when  goods  taken  in  execution,  1274. 
See  Sheriff. 

LAND  REGISTER  OFFICE, 

documents  from,  proved  by  certified  copies,  99. 

LAND  TAX, 

books  of  commissioners  of,  copies  of,  admissible,  212. 

LAND  TRANSFER  ACT,  1875, 
Stat.  38  &  39  Vict.  c.  87  .  .994. 
freehold  land  may  be  registered  under,  id. 

land  certificate  given  by  registrar,  id. 
leasehold  land  may  be  registered,  id. 

declaration  of  absolute  title  of  lessor  not  necessary,  id. 

ofBoe  copy  of  lease  g^Ten  by  registrar,  id. 
charges  on  land  entered  on  register  and  certificates  thereof  granted,  id. 
land  certificate  or  certificate  of  charge^imif  fade  evidence  of  contents, 
id. 

so  office  copy  of  lease,  id. 
deposit  of  certificate  equivalent  to  deposit  of  title  deeds,  id. 
documents  sealed  with  the  seal  of  Land  Registry  Office  admissible  in 

evidence  whether  originals  or  copies,  id. 
adverse  possession  does  not  in  general  affect  a  registered  title,  1069. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1846  (8  &  9  Vict.  c.  18), 
proceedings  of  sheriff's  court  under,  proved  by  certified  copy,  99. 
inquisition  of  sheriff's  jury  under,  conclusive  as  to  amount,  but  not 
as  to  right  of  compensation,  196. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  IS4 5--c<mtinued. 

judgment  after  trial  by  judge  and  jarr  under,  has  same  effect ,  196. 
8o  award  of  amount  of  compensation  under,  218. 

LAW, 

of  England  judicially  noticed,  82. 

foreign,  how  proved,  119.     See  Foreign  Laws. 

LAW  LIST, 

evidence  that  soUoitors  therein  are  duly  certificated,  489.    See  Solicitor. 

LAW  OF  THE  ROAD, 
what  it  is,  739. 
in  highways  regulated  by  stat.  6  &  6  Will.  4,  c.  50,  s.  78  . .  id. 

LAY  DAYS, 

for  loading  and  tmloading  cargo,  what,  448. 

how  computed,  id. 

in  London  mean  working  days,  449. 

LKVDINa  QUESTIONS, 

what  amounts  to,  164  et  seq.     See  Witneu. 

LEASE, 

oral  evidence  admissible  to  prove  custom  not  inserted  in,  26. 

unless  such  custom  be  excluded  by  covenant,  id. 
possession  of,  by  lessor,  with  seals  cut  off,  no  presumption  of  sur- 
render in  writing,  41. 
ancient,  evidence  of  situation  of  lands  therein  described,  50. 

of  right  of  lessor,  53. 
description  of  property  in,  by  landlord,  evidence  against  subsequent 

lessee,  59. 
entry  of  substance  of,  in  ancient  book  of  steward,  not  evidence  of,  61. 
terms  of,  may  be  proved  by  oral  adiniHsions,  64. 
recital  of,  in  release,  evidence  of,  against  releasor,  76. 
proper  custody  of,  expired,  103. 

Sroduced  by  lessee,  need  not  be  proved  against  him,  141. 
efectively  executed  under  powers,  how  confirmed,  150. 
agreement  for,  stamp  on,  232,  252. 
amount  of  stamp  on,  252,  253.     See  Stamp. 
vendor  of,  not  now  bound  to  show  landlord*s  title,  312. 

but  must  produce  original  lease,  id. 
no  implied  contract  for  title  on  sale  of  ag^reement  for,  313. 
cesser  of,  by  landlord's  death,  325.     See  Apportionment  Ado, 
if  for  more  than  three  years,  required  by  Slatute  of  Frauds,  ss.  1,  2, 
to  be  in  writing,  334.     See  Fraud* ^  Statute  of. 

and  by  8  &  9  Vict.  c.  106,  s.  3,  to  be  by  deed,  335. 
agreement  for,  for  any  time,  must  be  in  writing,  334. 
office  copy  of  registered  lease  evidence  of  contents,  994. 
void  under  stat.  8  &  9  Vict.  c.  106,  willcontrol  terms  of  tenancy,  1004. 
what  is  lease  and  what  mere  agreement,  1005,  1006. 
proof  of,  in  action  for  recovery  of  land,  1002. 
forfeiture  of,  1018.     See  Forfeiture. 
when  lease  is  void  or  voidable,  1023. 

sale  of,  by  sheriff  without  writing  passes  no  property,  1051. 
vests  in  trustee  of  bankrupt  on  his  appointment,  1052. 

but  he  may  disclaim  lea.se,  1137. 

unless  he  has  failed  to  do  so  after  notice,  id. 

disclaimer  not  to  be  made  without  leave  of  court,  id. 

trustee  under  liquidation  is  in  same  position,  1146. 
when  Statute  of  Limitations  runs  in  case  of  laud  under,  1063. 
where  assets,  how  valued,  1219.     See  Executor  and  Admim$trtt»f. 
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LEASEHOLDS.    See  Zeate. 

in  sale  of,  when  lessor's  lioenoe  required,  it  must  be  obtained  hj 

vendor,  313. 
registration  of,  under  Land  Transfer  Act,  994.    See  Land  Trarufer 

Act,  1875. 
not  within  Statute  of  Uses,  995. 
recoyeiy  of  land  by  devisee  of,  1046.    See  Beewery  of  Land, 

LEAVE  AND  LICENCE, 

defence  of,  in  action  for  assault,  913. 

proof  of  defence  of,  in  action  for  detention,  990. 

LECTURES, 

copyright  in,  815. 

LEEMAN'S  ACT  (stat.  30  &  31  Vict.  c.  29),  548.     See  Table  of 
Statutes. 

LEGACY, 

receipt  for,  stamp  duty  on,  266. 

payment  of,  provable  only  on  evidence  of  payment  of  duty,^  id, 

cannot  generally  be  sued  for,  without  an  administration  suit,  1216. 

but  after  assent  by  executor  trover  will  lie  for  specific  leg^aoy,  id, 

sometimes  recoverable  in  County  Court,  1217. 

LEGAL  ESTATE.    See  Recovery  of  Land. 

LEGATEE, 

rendered  competent  witness  to  will  of  real  estate,  148. 
but  legacy  to  him  void,  id, 

LEGITIMACY, 

presumption  of,  34.     See  Tireeumption, 

proof  of,  by  declarations  of  deceased  parents,  44,  47.    See  Heartay. 

onue  of  proof  of,  on  issue  as  to,  95,  1038. 

Declaration  Act  (21  &  22  Vict.  o.  93),  1039,  1040. 

LESSEE.    See  Tenant. 

usually  pays  expenses  of  lease,  but  not  directly  liable  to  lessor's 

solicitor,  481. 
cannot  wiftitifAiTi  trespass  for  timber  severed  from  freehold,  925. 
for  years,  before  entry,  liable  in  debt  for  rent,  326. 

cannot  maintain  trespajBs,  928. 
nor  action  for  recovery  of  land,  998. 
entry  of,  under  lease  will  be  presumed,  1000. 
right  of,  to  fixtures,  963.    See  Fixturet, 

LESSOR.    See  Landlord. 

LETTER, 

form  of  notice  to  produce,  11. 

secondary  evidence  of  contents  of,  after  notice  to  produce,  12,  13. 

See  Seeomiary  EcicUnee. 
presumption  of  time  of  writing,  35. 

of  sending,  id. 
proof  of  sending,  61,  374,  375,  1185. 

admissible,  in  evidence,  without  producing  that  to  which  answer,  62. 
written  "  without  prejudice,"  not  admissible  against  writer,  id, 
nor  reply  though  not  similarly  guarded,  id, 
admissible  for  writer  to  prove  offer,  63. 

VOL.  n.  3  0 
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lASrVKU—eomtiMued. 

mere  omiflsion  to  answer,  not  OTidenoe  of  aaaent,  65. 
of  agent,  inadmissible  against  principal^  70.     See  Agent. 
admissions  in,  hy  solicitor  admissible  against  client,  73. 
oiBoial,  evidence  of  facts  therein  stated,  210. 
of  credit,  stamp  on,  236. 

when  exempt,  240. 
of  allotment  of  shares,  &c.,  stamp  on,  229,  230,  255. 
admissible  to  complete  contract  under  Statute  of  Frauds,  306,  511. 
when  contract  by,  complete,  501,  1161. 
publication  of  libel  in,  859. 
receirer  of,  has  property  in  paper,  989. 

LETTEB  OF  ALLOTMENT.     See  Joint  Stcci  Company . 
ai  shares,  stamp  duty  on,  229,  230,  255. 

LETTEB  OF  ATTORNEY.    See  Fower  of  Attorney. 

LETTER  CARRIERS,  622.    See  CarrUn. 

LETTERS  OF  ADMINISTRATION.    See  AdmimMtratim, 

LETTERS  PATENT.    See  Fat^t. 

LEVANT  AND  COUCHANT, 
is  a  measure  of  number,  779. 

allegation  of,  proved  by  grant  of  reasonable  common,  id, 
proof  that  plaintiff  is  eatitled  to  common  for  all  cattle,  id, 
traverse  of  cattle  being,  on  right  of  common  being  set  up,  940,  941. 

LEVY, 

evidence  of,  in  action  against  sheriff,  1274. 

LIBEL.    See  Defamatum. 

LICENCE.    See  Leave  and  Licence, 

to  trade,  what  sufficient  to  let  in  secondary  evidence  of,  6. 

to  inclose  waste,  when  presumed,  36. 

theatrical,  presumed,  43. 

indorsement  on,  presumed  from  entry  in  custom-house  books,  id. 

proof  lies  on  defendant,  in  action  for  selling  ale  without^  95. 

to  use  a  patent,  nembUy  exempt  from  stamp,  251. 

vendor  must  obtain  lessor's,  when  required  for  assignment^  313. 

for  port,  presumptive  evidence  of  destination  of  ship,  410. 

proof  of,  m  action  on  policies  of  insurance,  415,  416. 

for  disturbance  of  common,  780. 
to  hunt,  hawk,  &c.,  is  within  Prescription  Act,  779. 
claim  to  right  of  way  defeated  by  proof  of,  785. 
to  alter  watercourse,  when  irrevocable,  796. 
to  perform  copyright  dramatio  compositions,  813. 
to  copy  picture,  does  not  affect  subsequent  assignee  of  oopjii^ii 

without  notice.  Add,  820. 
to  use  patent  must  be  registered,  837. 

evidence  for  plaintiff  on  defence  of  right  of  way  in  trespaas,  940. 
evidence  on  defence  of,  in  trespaas  to  land,  942.    See  Treepau, 

LICENSEE, 

to  mine^  may  TnaiTitaiTi  trover  for  gravel,  d:o.,  dug,  962. 

LIEN, 

of  shipowner  for  freight,  d:c.,  454.    See  Afreightment. 

of  master  for  payment  of  freight  and  other  bin  f  ul  charges,  458. 
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defence  in  trover  if  pleaded  specially,  976. 
general,  how  proved,  id. 

hj  express  agreement,  id. 

hj  general  usage,  id. 

when  real  owner  not  affected  by  agreement  for,  id. 

persons  who  have,  tV/.,  977. 

when  ascertained,  becomes  part  of  law  merchant,  84,  978. 

to  what  securities,  &c.,  lien  of  bankers  extends,  977. 

of  solicitor,  on  papers  of  client,  id. 

extends  only  to  debt  due  tmder  retainer,  t^. 
of  innkeeper,  id. 

to  what  goods  it  extends,  id. 

innkeeper  may  sell  goods  under  41  &  42  Vict.  c.  38.  .978. 
railway  companies  have  lien  and  power  of  sale  for  tolls,  id. 

but  not  for  freight  as  carrien*,  id. 
solicitor  to  official  liquidator  has  no  lien,  id. 
no  person  can  claim,  on  books  of  bankrupt  as  against  trustee,  id. 
particular,  how  proved,  id. 

persons  who  have,  iV/.,  979. 

only  arises  against  one  who  authorized  work  to  be  done,  979,  981 . 

of  livery-stable  keepers  and  trainers  of  horses,  979. 

vendor  of  goods  not  sold  on  credit  has,  id. 

demand  oi  excessive  dues,  where  dispensation  with  tender,  id., 

980. 
set-off  is  no  answer,  980. 
cases  in  which  a  lien  does  not  arise,  id. 

special  contract  does  not,  per  «/>,  prevent  a  lien,  id. 

unless  express  stipulation  for  security,  id. 
possession  not  necessary  to  establish  equitable,  id. 
cannot  be  gained  by  misrepresentation,  id. 
vendor  at  law  has  no  lien  on  title  deeds  after  conveyance  exe- 
cuted, 981. 
but  has  an  equitable  lien  or  charge  on  the  estate,  id. 
waiver  of,  id. 

by  not  insisting  on  it,  id. 
by  setting  up  another  claim,  id. 
by  parting  with  the  possession,  id. 
when  revived  by  re-possession,  t^. 

verdict  for  goods  bargained  and  sold,  no  waiver,  id.^  982. 
not  destroyed,  though  demand  barred  by  Statute  of  Limitations, 
982. 
new  procedure  under  Hules,  1883,  when  g^oods  are  detained  under, 

1079. 
right  of,  protected  by  Bankruptcy  Act,  1883 . .  1081. 
except  in  case  of  incomplete  execution,  1127. 

LIFE, 

presumption  as  to  duration  of,  41.     See  Presumption. 

LIFE  INSURANCE,  435,  436.     See  Insurance. 

LIGHTER, 

no  warranty  of  seaworthiness  of,  in  insurance  on  gools  to  be  carried 
by  ship,  413. 

LIGHTERMAN, 

how  far  a  common  carrier,  601. 

LIGHTHOUSE, 

entries  in  journal  of,  how  far  evidence,  210. 

3c2 
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LIGHTS, 

presmnptioii  of  grant  of,  39.    See  FresumptioH. 
actioii  for  ofaetractioii  of,  771 . 

oontents  of  statement  of  claim,  id. 
may  be  bronght  hy  reyeraionfir,  id. 
right  to  light  and  air,  772. 

Preecrintion  Act  (stat.  2  &  3  Will.  4,  c.  71),  id. 

lignt  enjoyed  for  20  yean  indefeasible  (s.  3},  id. 

period  how  calculated,  id. 

statute  has  not  altered  nature  of  right,  bat  only  mode 

in  which  it  may  be  gained,  id. 
does  not  affect  prior  modes  of  claiming  easements,  id. 

enable  right  to  be  acquired  over  Crown  laod,  id, 
sect.  2  does  not  affect  the  right  to  liffht.  Add.  772. 
may  be  acquired  without  consent  of  landlord,  where  tiie 
senrient  tenement  is  under  lease,  772,  773. 
even  by  lessee  against  another,  imder  same  land- 
lord, 773. 
and   although   lease   resenre    right   to   obotniet 
lights,  id. 
when  implied  from  conreyance  of  house,  id. 

or  of  adjoining  land,  id. 
in  case  of  contemporaneous  couTeyanoes,  id. 

of  land  sold  at  same  auction  under  conditions,  id. 
extent  of  grant  depends  on  existing  circnmstanceSy 
id. 
what  amount  of  light,  774. 
light  must  come  through  some  definite  access,  id. 
80  not  gained  in  respect  of  an  open  area,  id. 
acquired  al&ough  windows  usually  closed  bydiutten,  id, 
words  ''actually  enjoyed"  sati^ied without  proof  of 

personal  occupation,  id. 
what  interruption  will  not  prevent  right  bexng  aoqnired, 

id. 
20  preceding  years  need  not,  under  s.  4,  immfldiatelj 

S-ecede  action,  id. 
tgained  through  enjoyment  under  oral  agTeemeni,  id, 
payment  of  rent  no  interruption  within  s.  3,  id.,  775. 
but  right  is  not  acquired  by  enjoyment,  under  writzng, 

with  payment  of  rent,  775. 
interruption  must  be  as  described  in  a.  4,  uL 

if  removed  from  time  to  time  not  within  a.  4,  id, 
acquiescence  in,  is  question  for  juiy,  id. 
onus  of  proof  of,  id. 
not  gained  where  imity  of  possession,  id. 
suspension  only,  where  unity  for  different  estates,  id, 
not  interfered  with  by  Metropolitan  Building  Aet,  id, 
right  to  air  stands  on  different  footing  from  ligbt,  id, 
not  given  by  Act  to  current  of  air  to  chimney,  or 
mill,  id. 
or  to  structure  open  at  ends  and  sides,  776. 
through  defined  channel,  acquired  by  user,  id. 
fact  of  windows  overlooking  land  not  notice  of 
ment  for  them,  id. 
how  lost,  id. 

by  disuse,  id. 

by  abandonment,  id. 

by  alteration  of  adjoining  building  upon 

belief  that  right  was  abandoned,  id. 

right  measured  by  size  and  position  of  old  windows,  ii, 

not  affected  by  advancingorsettingback  itsplane,  id. 
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UQtWT^—continuM, 

action  for  obstmction  of — continued. 
right  to  light  and  air — continued, 

etfect  of  alteration  by  enlarging  window,  776. 

not  lost,  by  altering  window  frames,  retaining  same 

aperture,  id, 
defendant  may  not  block  old  lights,  in  order  to  block 

new  ones,  trf.,  777. 
no  right  for  any  new  window  not  substantially  corre- 
sponding with  ancient  one,  777. 
proof  of  obstruction,  id. 

effect  of  defence  denying  obstruction,  id. 
where  plaintiff  has  only  qualified  right,  id, 
diminution  must  render  premises  sensibly  less  fit  for  occu- 
pation, id. 
damages  are  assessed  down  to  time  of  assessment,  id. 
if  not  removed  plaintiff  may  bring  fresh  action,  id. 
and  jury  may  give  substantial  damages,  id. 
injunction  only  granted  on  proof  of  substantial  damage,  id. 

may  be  granted,  although  windows  unobstructed  as  to  45^,  id. 
where  old  and  new  windows  obstructed,  id. 
quia  timet,  where  buildings  have  been  pulled  down  for  re- 
building, id. 
not  granted  against  railway  company  for  blocking  windows 

overlooking  land,  778. 
devisee  allowed  to  continue  action  for,  id. 
not  generally  granted  for  diminution  of  air,  id. 
unless  flowing  through  defined  chann^,  id. 

LIMITATIONS,  STATUTES  OF, 
must  be  specially  pleaded,  645. 
conunencement  of  action  is  date  of  writ,  id. 

proved  by  date  on  statement  of  daim,  485,  645,  646. 
first  writ  kept  alive  by  renewal,  646. 
renewal,  how  proved,  id. 

time  for,  id.     See  Writ. 
misdated  writ  amendable,  id. 

time  of  limitation  to  be  computed  exclusive  of  day  on  which 
cause  of  action  arose,  id. 
period  of  limitation  on  simple  contract  is  6  years,  id. 
apart  from,  mere  delay  in  enforcing  debt  is  no  bar,  687. 
foreign,  barring  remedy  and  not  right,  have  no  operation  here,  646. 

even  after  judgment  for  defendant  in  foreign  court,  id. 
in  the  case  of  merchants*  accounts,  id. 

debts  due  to  companies,  when  in  the  nature  of  specialty  debts,  647. 
in  action  for  use  and  occupation  or  rent,  333,  684  et  acq. 
effect  of,  on  equitable  claims,  647. 

claim  of  cestui  que  trtut  against  trustee  on  express  trust,  for- 
merly not  barred  by,  id.y  687,  1060,  n. 
meaning  of  express  trust,  647,  1068. 
equity  sometimes  acted  by  analogy  to  statute,  647. 
in  case  of  charge  on  land,  express  trust  ia  no  bar  to  statute,  685. 
the  Trustee  Act,  1888,  now  applies  statutes  to  actions  against 
trustees,  647,  648. 
except  where  action  for  fraud  or  fraudulent  breach  of  trust, 
617. 
or  to  recover  property  retained  or  converted,  id. 
extends  to  case  of  sohcitor  trustee,  491. 
statute  runs  against  married  woman,  648. 

but  not  against  beneficiary  till  interest  is  in  possession,  id. 
against  separate  estate  of  married  woman,  now  barred  by,  id. 
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LIMITATIONS,  STATUTES  OF— continued. 
do  not  apply  to  a  petition  of  rig'ht,  6i8. 
when  they  begin  to  ran,  id. 

from  the  breach  of  the  promise,  id. 

in  case  of  fraudulent  concealment,  from  diacoTery,  id. 

unlees  plaintiff,  by  reasonable  diligence,  might  have 
covered  it  sooner,  id. 
on  contracts  to  indemnify  from  damnification,  id. 
on  bills  and  notes,  id.,  6i9. 

in  case  of  ordinary  baioking  account,  statute  runs  from  deposit, 
649. 
aemble,  otherwise  with  a  deposit  account,  id. 
fiduciary  agent  cannot  set  up  statute  against  prmoipal,  id. 
solicitor  not  so  in  general,  id. 

nor  mortgagee  as  to  proceeds  of  estate  sold,  tj.,  650. 
unless  special  clause  in  mortgage  deed,  660. 
on  solicitor's  bill,  id. 

between  tenant  for  life  and  remainderman,  from  the 
of  the  waste,  336. 
disabilities,  650. 

stat.  21  Jac.  1,  c.  16,  s.  7,  id. 

effect  of,  on  action  for  tort  brought  by  married 
1238. 

3&4  Will.  4,  6.  42.. 650. 
19  &  20  Vict,  c.  97,  id. 

meaning  of  ^*  return  "  and  *'  beyond  the  seas,"  651. 
when  statute  once  begins  to  run,  no  subsequent  disability  will 
prevent  operation,  id. 
subsequent  acknowledgment,  id. 
within  six  years,  id. 
Lord  Tenterden's  Act  (stat.  9  Geo.  4,  c.  14),  id. 

must  be  in  writing,  signed  by  jMirty  chargeable,  id. 
indorsement  on  bill  or  note  not  sufficient  acknowledgment,  id. 
oral  stetement  of  account,  and  promise  to  pay  balance,  652. 
acknowledgment  by  part  payment,  id. 

must  be  such  as  to  warrant  jury  in  inferring  intention  to  pay 

rest,  id. 
must  be  on  account  of  debt  for  which  action  brought,  id. 
when  two  debts,  effect  of  payment  not  appropriated,  id. 

appropriation  of  payment    by    creditor  without  debtor's 
knowledge,  id. 
payment  into  court,  653. 
part  payment  in  goods,  id. 
payment  of  interest  on  note,  id. 

not  necessary  for  money  to  pass  if  transaction  amount  to  pay- 
ment, id. 
payment  of  principal,  does  not  necessarily  take  interest  ont  of 

statute,  Add.  653. 
delivery  of  bill  in  payment  operates,  on  deliveiy,  653. 
payment  to  creditor  by  third  party,  no  bar,  id. 
by  agent,  exceeding  his  authority,  no  bar,  id. 
to  administrator  who  has  not  taken  out  proper  administrstion, 

id. 
may  be  proved  by  oral  admission,  id. 

co-contnuitor  not  liable  by  reason  of  part  payment  by  another,  654. 
acknowledgment,  by  whom,  id. 
by  party  chargeable,  id. 

by  agent  sufficient  under  stat.  19  &  20  Yict.  c.  97,  s.  13,  id. 
as  against  executor  there  must  be  an  express  promise,  id. 
admusion  by  bankrupt  in  balance  sheet,  not  available  against 
trustee,  id. 


Index.  1479 

LIMITATIONS,  STATUTES  OF—eontinued, 
aoknowledgmenti  by  whom — continued. 

acknowledgment  by  infant,  of  debt  for  necessaries,  655. 
promise  by  one  of  several  debtors  does  not  deprive  the  rest  of  the 

benefit  of  the  statute,  id. 
no  stamp  on  acknowledgments  necessary,  id, 
acknowledgment,  to  whom,  id. 

effect  of  acknowledgment  to  a  stranger,  id. 
acknowledgment,  what  sufficient,  id^ 

must  be  one  from  which  promise  is  implied,  652,  655,  656. 
admission  of  debt  without  expression  of  intention  to  pay,  656. 

without  evidence  of  amount,  damages  nominal,  xd. 
promise  to  pay  proportion  of  joint  debt,  id. 
acknowledgment,  what  not  sufficient,  657. 

admission  of  debt  to  be  extinguished  by  set-off,  id, 

BO  if  debtor  refers  to  funds  in  hands  of  others,  id. 

so  expressions  of  hope  of  future  ability  to  pay,  656,  657. 

ambiguous  admissions  question  for  court,  658. 

since  action  brought  insufficient,  id. 

agreement  to  refer  accounts  to  arbitration  insufficient,  id. 

so  including  debt  in  debtor's  accounts  under  liquidation, 

659. 
so  unaccepted  terms  in  letter  **■  without  prejudice,"  id. 
acknowledgment  conditional,  id. 

performance  of  condition  must  be  shown,  id. 

promise  '*  to  pay  when  able  "  time  runs  from  time  of  becoming 

able  to  pay,  xd. 
whether  plaintiff  must  claim  specially  on  qualified  promise,  id. 
whether  promise  qualified  or  not,  a  question  for  the  court,  id. 

unless  extrinsic  evidence  affects  construction,  id. 
mutual  accounts,  id. 
in  epeoial  cases,  660. 

in  action  against  heir- apparent  to  Crown,  id. 
for  act  done  under  Highway  Act,  id. 

applies  to  action  for  money  received  under  illegal  rate,  id. 
so  under  Public  Health  Act,  1875,  t^. 
in  action  against  Poor  Law  Board,  id. 
in  action  against  company  for  costs  of  special  act,  runs  from  time  of 

its  having  assets,  1184. 
debt  barred  by,  cannot  be  set  off,  674. 

but  the  bar  of  the  statute  must  be  replied,  id. 
and  debt  must  have  been  barred  before  action,  672. 
statutes  applying  to  specialty  debts,  684. 

for  rent,  &c.,  charged  upon  or  payable  out  of  land,  6  years,  id., 
685. 
Beal  Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  id. 

for  money  secured  by  mortgage,  judgment,  &c.,  or  payable  out 

of  land  or  legacy,  12  years  (s.  8),  id. 
applies  although  there  is  express  trust  (s.  10),  id. 
application  to  charge  for  improvement  expenses  in  street,  id.y 

686. 
payment  by  whom,  will  prevent  statute  barring,  686. 
for  share  of  estate  of  an  intestate,  20  years,  id. 
for  debt  on  speciality,  20  years,  id. 
in  case  oi  disabilities,  id. 

acknowledgment  in  writing,  id.y  687. 
provisions  of  Mercantile  Law  Amendment  Act,  687. 
J.  Act,  1873,  s.  25  (2),  id. 

what  is  express  trust,  647,  1068. 

where  laches,  plaintiff  may  be  limited  to  6  years'  interest, 
687. 
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LIMITATIONS,  STATUTES  OF—aantinued. 
for  debt  on  specialty- — continued. 

■ix  years'  arrears  of  rent  only  reooreraUe,  except  on  ooreDaBt, 

then  20  ^rears,  687,  695. 
limitation  m  case  of  mortgage  or  bond  as  collateral  security,  12 
years,  687. 
so  on  judgment,  id. 
delay,  apart  from  statute,  is  no  defence,  id. 
effect  of  acknowledgments,  688. 

reply  most  be  special,  id. 
debt  for  arrears  of  annuity  secured  by  bond,  i^. 

wbere  several  breaches,  id. 
breach  of  condition  to  replace  stock  and  pay  interest,  id. 
in  case  of  payment  by  toiant  for  life,  689. 
in  action  on  the  case,  for  nuisance,  733.    See  KuiMmtce. 
infringement  of  copyright  in  books,  &c.,  802,  810. 

in  drama,  810. 
defamation,  878. 
malicious  arrest,  892. 
assault,  917. 
false  imprisomnent,  923. 
trespass,  943. 
mesne  profits,  946. 
conversion  of  goods,  987. 
detention  of  g^ods,  991. 
only  6  years'  arrears  of  rent  can  be  distrained  for,  685,  687,  893. 
one  year  in  case  of  tenancy  under  46  &  47  Yict.  c.  61 .  .893. 
six  months,  under  Bankruptcy  Act,  1890,  s.  28.  .1126. 
entry,  when  barred  by,  1055  et  teq.    See  Entry,  Right  of. 
against  the  Grown  and  the  Duke  of  Cornwall,  1069. 
in  actions  against  constables,  1189,  1193.     See  dmMtabU. 

justices,  1 190,  1 198.     See  Juttice  of  the  Feexe. 
officers  of  customs  and  excise,  1201. 
persons  acting  under  public  general  Acts,  id. 

local  and  personal  Acts,  1202. 
executors  and  administrators,  1226. 
by  executors  and  administrators,  1212. 
against  sheriff  under  Sheriffs  Act,  1886,  s.  20.  .1279. 

LIQUIDATED  DAMAGES, 

distinction  between,  and  penalty,  316. 

LIQUIDATION  BY  ARRANGEMENT.    See  Bankruptcy  AH,  1883. 

LIQUIDATOR  OF  COMPANY, 

not  liable  to  rent-charge  on  land  vested  in  him,  323. 
to  solicitor  employed  in  liquidation,  481. 

LIS  MOTA, 

meaning  of  phrase,  47.    See  Hearsay. 
declarations  made  after,  inadmissible,  48,  51 . 

UTTLEDALE'S  ACT, 

Stat.  7  Will.'4  &  1  Vict.  c.  8 . .  1066.    See  Table  of  Statutu. 
modified  by  Real  Property  Limitation  Act,  1874. .  1054,  1066. 

LIVERY  STABLE  KEEPER, 

has  no  lien  on  horses  for  their  keep,  979. 
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LLOYD'S, 

nsaffe  at,  not  evidence  unless  contract  refer  thereto,  84. 
books  of,  evidence  of  capture,  209,  419. 
and  of  notice  to  subscriber  of  loss,  209. 
and  evidence  against  underwriter  of  time  of  sailing,  id. 
certificate  of  agent  of,  inadmissible  to  prove  damage  sustained  by 
goods,  id.,  429. 

LOADING, 

time  allowed  for,  448.    See  Affreightment;  Demurrage;  Lay  Days, 

LOAN, 

evidence  of,  in  action  for  money  lent,  673.    See  Money  Lent. 

if  merg^  in  higher  security,  defence  must  be  specially  pleaded,  574. 

LOCAL  ACTION.    See  Venm. 

LOCAL  ACTS.    See  Parliament. 

LOCAL  BOARD  OF  HEALTH,    ^ee  Board  (^  Health. 

LOCOMOTIVE, 
liability  for  i 
may  be  distrained  damage  feasant,  1078. 


liability  for  injury  caused  by  sparks  from,  752.    See  Negligence, 
inedr 


LODGER, 

taking,  not  breach  of  covenant  not  to  underlet,  696. 

goods  of,  when  protected  from  distress  of  superior  landlord,  904. 

See  Lodgers^  Goode  Protection  Act. 
definition  of,  905. 

cannot  justify  assault,  in  defence  of  dtcelling-houee,  915. 
maintain  trespass  to  land,  927. 

LODGERS'  GOODS  PROTECTION  ACT  (stat.  34  &  35  Vict.  c.  79) . . 
904. 
lodger  may  serve  declaration  on  superior  landlord  levying  distress 
(s.  1),  id. 

and  pay  rent  due  to  his  immediate  landlord,  id. 

inventory  of  lodger's  goods  to  be  annexed  to  declaration,  id. 
landlord  continuing  distress  liable  to  action  (s.  2),  itl. 
lodger's  liability  discharged  by  payment  to  superior  landlord  (s.  3) ,  id. 
Act  applies  to  lodger  on^,  and  not  under-tenant,  uf.,  905. 
question  which  plaintiff  is,  is  one  of  fact,  905. 
principles  for  its  determination,  id. 
lodger  must  sleep  on  premises,  id. 
decuiration  is  protection  ag^ainst  particular  distress  only,  id. 

what  is  sufficient  declaration,  id. 
landlord  liable  to  lodger  if  he  sell  within  the  five  days,  id. 
seems  not  to  apply  to  distress  by  grantee  of  rent-charge,  id. 

LODGING-HOUSE  KEEPER, 

not  liable  for  g^uests'  goods  as  common  innkeeper,  628* 

LODGINGS, 

agreement  to  take  furnished,  is  within  Statute  of  Frauds,  s.  4. . 304. 
See  Frauds,  Statute  of. 

LOG-BOOK.    See  Ship. 
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LONDON, 

seal  of  dtv  of,  jndidally  noticed,  80. 

customs  of,  only  when  certified  by  recoTder,  83. 

bat  oonrts  of  city  of,  notice  customs  jadicially,  84. 
county  of,'  and  county  of  Middlesex,  one  county  for  legal  pro- 
ceedings, 94. 
does  not  indude  city  of,  id. 

LONDON  GAZETTE.    See  GazeiU. 

LORD'S  DAY  ACT, 

Stat.  29  Oar.  2,  c.  7. .639,  640.     See  Illegahty. 

LOBDS,  HOUSE  OF.     See  Parliament. 
proceedings  of,  noticed  judidaUy,  80. 

journals  of,  proved  by  Queen's  printers,  or  examined  copies,  104. 
proof  of  decree  or  judgment  on  appeal  or  error  in,  109. 

LOSS. 

of  document,  proof  of,  5  et  seq, 

of  negotiable  mstrument,  346,  668.   See  Lott  BiilofSxekatt^ecry^U. 
proof  of,  in  actions  on  policies  of  marine  insurance,  416. 
by  perils  of  the  sea,  id. 

insurance  **  lost  or  not  lost,'*  id. 

proximate,  and  not  remote  cause,  to  be  considered,  uf. 
consequential  injury  to  cargo,  id. 
remotely  occasionea  by  negligence  of  crefw  or  mistake  of 

master,  id. 
damage  by  negligent  loading,  id. 
by  running  foul  or  being  run  down,  id. 
wreck  by  gross  misconduct  of  master,  id. 
goods  partly  saved,  but  not  received  by  owners,  held  a  total 

loss,  416,  417. 
ship  stranded,  and  goods  seized  or  confiscated,  417. 
cattle,  &c.,  killed  by  rolling  of  ship,  id. 
putrefaction  of  cargo,  id, 
where  taking  ground  is  a  loss,  id, 
sinking  from  inherent  weakness  not  loss  by,  id. 
destruction  by  worms,  418. 

by  chemical  action  of  sea  water,  id. 
by  nature  of  cargo,  id. 
injury  by  collision,  id, 

liability  to  damage  under  sentence  of  Court,  id. 
collision  clause,  id.  • 

effect  of,  id, 
loss  occasioned  by  collision  caused  by  negligence  of  cxew  is 

not  loss  by  perils  of  the  sea,  id. 
nor  by  unseaworthiness  of  ship,  412,  414. 
sale  of  goods  to  defray  necessary  repairs,  not  su<m  aloss,  418. 
nor  amount  paid  on  bottomry,  id, 
sale  of  wrecked  ship,  id. 
presumption  of,  419. 

freight  retained  by  charterer,  on  happening  of  sea  peril,  not 
lost,  id, 
by  fire,  id. 

burnt  to  prevent  falling  into  hands  of  enemy,  id. 

by  negligence  of  crew,  id. 

of  g^ds,  by  their  taking  fire,  being  in  bad  condition,  id. 

locality  of  insurance,  id. 


Index.  1483 

liOSS — eontinited. 

proof  of,  in  actions  on  polidee  of  marine  insnraiice— «0M/t#tt<Af . 
by  capture,  419. 

driven  on  enemy's  coast,  and  there  captured,  id. 
Lloyd's  books,  evidence  of,  id. 
aliteff  foreign  sentence,  id. 
when  re-captured,  and  afterwards  lost,  no  loss  by  capture, 

420. 
re-capture  may  convert  total  into  partial  loss,  id. 

aliter,  when  not  within  stipulated  time,  id. 
hv  collusion  with  captain,  id. ' 
illegal  seizure  or  capture  under  error,  id. 
seizure  for  smuggling,  id. 

by  passengers,  or  savages,  id. 
total,  if  sale  can  only  be  averted  by  excessive  bail,  id. 
by  restraint  of  princes,  &c.,  id. 
what  withm  clause,  id. 
effect  of  closing  ports,  421. 

hostile  detention  of  goods  within  besieged  town  is,  id. 
so  siege  and  blockade,  id. 
by  barratry,  id. 

that  captain  carried  ship  out  of  her  course  for  his  own 

fraudulent  purposes,  id. 
where  ship  let,  general  owner  may  have  allowed  barratry,  id. 
smuggling  by  captain,  id. 

caused    by   negligence    of    owner,    underwriters   not 
liable,  id. 
capture  of  ship  by  prisoners  with  assistance  of  one  of 

crew,  id. 
loss  by  negligent  steering  not  within  clause,  id. 
by  **  other  penis,**  id. 

includes  damage  by  ship  being  fired  at  by  mistake,  id. 

by  sea- water  entering  vessel  by  discharge 
pipe,  422. 
does  not  include  leakage,  worms,  rats,  &c.,  421. 
nor  in  general  flux  of  tide,  id. 
nor  damage  to  machinery,  by  displacement  thereof,  not 

caused  by  sea  perils,  id. 
nor  from  boiler  explosion,  u/.,  422. 
proof  of  improper  navigation,  422. 

what  it  includes,  id. 
proof  of  stranding,  id. 

striking  not  sufficient,  id. 
what  amounts  to,  id. 

taking  ground  in  ordinary  course  of  navig^ation,  is  not,  423. 
sccuSf  where  bottom  of  harbour  is  in  an  unusual  condition,  id. 
g^ods  must  be  on  board  at  time  of  stranding,  id. 
must  be  of  the  ship  itself,  and  not  of  a  lighter,  id. 
proof  of  loss,  total  or  partial,  id. 

loss  made  total  bv  abandonment,  424. 

constructive  total  loss,  what  amounts  to,  id. 

when  loss  is  total  without  abandonment,  id. 

constructive  total  loss,  how  proved,  id. 

what  is  constructive  total  loss  of  freight,  id. 

loss  where  insurance  effected  on  special  adventures,  425. 

insurance  against  total  loss  only,  includes  constructive  total 

loss,  id. 
constructive  total  loss  does  not  apply  to  bottomry  bond,  id. 
how  calculated  when  plaintiff's  g^ods  mixed  with  others,  id, 
proof  of  abandonment,  id.  et  seq.    See  Abandonment. 
proof  and  effect  of  adjustment,  427.    See  Adjustment. 
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proof  of,  in  actions  on  policies  of  marine  insnrance— «on<ifiiiAf. 
loss,  how  to  be  calculated,  427. 
expenses  of  salva^,  428. 
deduction  from  coRt  of  repair,  id. 
where  assured  does  not  repair,  id. 
apportiomnent  of  expenses  oonmian  to  repairs,  differently 

occasioned,  id, 
on  damaged  gfoods,  id. 
recovery  under  suing  and  lahouring  dause,  id. 

in  case  of  re-insurance,  id. 
in  open  policies  assured  muist  proye  extent  of  loss,  id. 

aliter,  in  yalned  policies,  if  loss  total,  id. 
certificate  of  agent  of  Lloyd's  ahroad,  inadmissible  to  proTe 

amount  of  damage,  429. 
amount  reooyerable  depends  on  value  of  thing  insured,  id. 
insurance  of  cargo  against  jettison,  id. 
when  insured  goods  mixed  with  others,  425,  480. 
proof  of,  in  action  on  policies  of  fire  insurance,  441. 
actual  loss  only  recoverable,  id. 

and  in  respect  of  the  interest  covered  by  the  policy,  id. 
damage  by  atmospheric  concussion  not  damage  by  fire,  id. 

explosion,  id, 
policy  covers  loss  by  negligence  of  assured,  443. 

if  no  fraud,  id. 
wilful  misrepresentations  vitiate  whole  claim,  id. 
where  more  than  one  insurance,  id. 
by  successive  mortgagees,  441. 
right  of  recovery  over,  by  assurer,  443. 
of  chartered  voyage,  occasioned  by  delay  caused  by  perils  excepted 

by  charterparty,  effect  of,  448. 
of  goods  by  carrier,  action  for,  602.    See  Carrier. 
of  chattel  through  negligence  no  defence  in  detinue,  989. 
aeeua,  if  mere  accident,  id. 

LOST  BELL  OF  EXCHANGE  OR  NOTE, 

when  plaintiff  can  recover  in  case  of,  346,  347. 

where  bill  is  lost,  in  negotiable  state,  plaintiff  cannot  recover  on  it, 
or  on  the  original  consideration,  346,  668. 

LOST  DEED, 

secondary  evidence  of,  4.     See  Secondary  Evidence. 
stamp  on,  presumed,  220. 

LOST  GRANT, 

title  by,  39,  769,  783. 

LOST  PROBATE, 

proof  of,  1 18.    See  Probate. 

LOST  WILL, 

proof  of,  143.    See  WiU. 

LOT.    See  Auction. 

LUGGAGE,    ^ee  Carrier. 

condition  as  to  risk  of,  within  Railway  and  Canal  Traffic  Act,  615, 

626. 
liabili^  of  railway  company  as  to,  if  left  in  cloak-room,  626. 
effect  of  conditions  on  deposit  ticket,  id. 
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penoaal,  of  a  passenger,  carrier's  liability  for,  625. 

dutj  as  to,  id, 
does  not  include  merchandise,  id, 
■what  is  *'  personal  and  ordinary  Ingg^age,"  626. 
of  exonrsionist,  bonnd  by  special  tenns,  id, 
master  of  ship  has  lien  on,  lor  passenger's  passage  money,  979. 

LUNACY, 

inquisition  of,  evidence,  bat  not  oondoslTe,  against  third  person,  194. 

LUNATIC, 

when  incompetent  witness,  160. 
no  power  to  refer,  in  case  of,  275. 
how  far  bound  by  wife's  contracts,  543. 
cannot  state  an  acoonnt,  600. 

nor  can  his  ag^t,  id, 
contracts  of,  when  valid,  645.    See  ItiManity, 
cannot  be  made  bankrupt,  1083. 


MACHINERY.    See  Ftxturei, 

liability  for  injury  caused  by  unfenced,  to  mere  licensee,  725,  726. 

to  servant  where  statutory  obligation  to  fence, 
760,  761. 

MAGISTRATE.    See  Juitice  of  the  Peace, 

yLKKESL  OF  NOTE.     See  Promieeory  Note, 
evidence  in  action  by  payee  against,  401. 

by  inoorsee  against,  403. 

MALICE, 

proof  of,  in  action  for  defamation,  863.    See  Dejamation, 

how  disproved,  869  et  seq.    See  Defamatioti. 
proof  of,  in  action  for  malicious  prosecution,  883,  881. 

arrest,  891. 
against  justice,  1194,  1197. 

MALICIOUS  ARREST, 

evidence  in  actions  for,  and  abuse  of  civil  process,  888. 

imprisonment  for  debt  now  generally  abolii^ed  by  the  Debtors 

Act,  1869,  id.     See  Debtors  Act,  1869. 
when  action  maintainable,  id, 

not  on  ca,  ta,  issued  on  subsisting  unsatisfied  judgment,  id, 
for  obtaining  receiving  order  against  plaintiff  uimer  Bauk- 

ruptcy  Act,  1883 . .  889. 
for  presenting  winding-up  petition  under  Companies  Acts, 

1862,  1867,  id. 
not  it  seems  for  bringing  an  action,  id. 
plaintiff*  8  proofs,  id. 
proof  of  affidavit  to  hold  to  bail  or  to  obtain  the  order  for  arrest, 

114,  889. 
proof  of  the  judge's  order  for  the  arrest,  111. 
proof  of  falsehood  of  affidavit,  or  fraud  in  obtaining  order,  889. 
proof  of  the  arrest  under  the  order,  890,  920,  921. 

sheriff's  return  primd  Jaeie  evidence  of  fact  therein  stated, 

890. 
proof  of  \(  arrant  unnecessary  when  arrest  admitted,  id. 
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evidence  in  aotionB  for,  and  abuse  of  civil  proceoB — contimted. 

proof  of  rescission  of  judge*  s  order  or  determination  of  suit,  890. 
discontinuance  sufficient  determination,  uf. 

so  rule  to  stay  proceedin^^  id, 
abandonment  of  suit  in  sheriff's  court,  id. 
$tet  processus  insufficient,  id. 
not  necessary  in  action  for  abuse  of  process  to  extort  plam- 

tiff's  property,  id. 
before  action  for  maliciously  obtaining  receiving  order,  it 
must  be  set  aside,  id.^  891. 
proof  of  malice,  and  want  of  probable  cause,  891. 
onus  Ues  on  plaintiff,  id, 

want  of  probable  cause,  generally  question  for  jndge,  S84, 891. 
facts  reUed  on  to  prove,  for  jury,  884. 
whether  discontinuance  is  evidence  of  want  of  probable 

cause,  891. 
whether  non  pros,  is  sufficient,  id. 
arrest  for  amount  of  one  side  only  of  an  account,  evidenoe 

of  malice,  id. 
taking  a  less  sum  out  of  court,  and  not  proceeding,  in* 

sufficient,  id. 
arrest  by  mistake,  id. 

on  ground  of  belief  in  affidavit  of  third  penom,  id, 
refusal  to  discharge  defendant  on  tender  of  debt  and  ooote, 

evidence  of  mahoe,  892. 
in  case  of  petition  to  wind  up  joint  stock  company,  id, 

questions  for  jury,  id. 
damages,  id. 

what  costs  recoverable,  id. 
Statute  of  Limitations,  id. 

MALICIOUS  PROSECUTION, 
evidence  in  action  for,  882. 

evidenoe  of  prosecution,  id. 

by  production  of  record  or  of  examined  or  certified  copy,  101. 

original  indictment  insufficient  unless  ignored,  108. 
variances  in  statement  may  be  amended,  286.    See  Smlet  of 

the  Supreme  Court. 
proof  of  preferring  charge  before  magistrate,  882. 
proof  of  detennination  of  prosecution,  883. 

not  necessary  where  proceedings  ex  parte,  id. 
by  return  of  no  bill,  id, 
by  acquittal  on  defect  in  indictment,  id. 
in   case  of  unappealable  summary  conviction  no   action 
lies,  id. 
proof  that  defendant  was  prosecutor,  id. 
by  information  taken  by  magistrate,  id. 
by  recognisance  entered  into  by  defendant,  id. 

not  by  indorsement  of  his  name  on  indictment,  id. 
qu4!ere,  whether  grand  juryman  may  be  called,  id. 

action  maintainable  against  corporation,  884. 
proof  of  malice,  883. 

improper  motive,  evidence  of,  id. 
acquittal  not  prima  facie  evidence  of,  id, 
inferred  from  want  of  probable  cause  found  by  the  jnry,  884. 
question  must  in  terms  be  left  to  jurv,  id. 
proof  of  want  of  reasonable  and  probable  cause,  question  how- 
determined,  id. 
onus  of  proof  lies  on  plaintiff,  id. 
jndge  decides  questions  of,  on  facts  found  by  jury,  id. 
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eyidence  in  aotion  for — continued. 

proof  of  want  of  reasonable  and  probable  oaiise,  question  how 
determined — continued. 

reasonable  cause  must  be  existing  in  mind  of  defendant  at 
time  of  prosecution,  885. 

acting   bond  fide   on   belief    of    facts    communicated    by 
others,  id. 

man  may  act  on  his  recollection  if  ordinarily  trustworthy,  id. 

express  malice  not  evidence  of  it,  id. 

nor  abandoning  prosecution,  id. 

nor  neglect  to  prefer  indictment,  id. 

whether  throwing  oat  of  bill  is  evidence  of  it,  id. 

consulting  counsel,  evidence  to  show  probable  cause,  886. 

where  facts  within  defendant's  knowledge,  id. 

circumstances  justifying  inquiry,  not  reasonable  and  prob- 
able cause,  t^. 

observations  of  judge  on  trial  of  indictment,  whether  evi- 
dence for  the  plaintiff,  id. 
damagfes,  887. 

for  remand,  id. 
costs,  293,  294,  887. 
defence,  887. 

proof  of  probable  cause,  id. 

defendant  being  bound  over  to  prosecute,  not  necessarily  a 
defence,  id. 

warrant  obtained  by  defendant  under  48  &  49  Vict.  c.  69, 
8.  10,  is  a  protection,  id. 

24  &  25  Vict.  c.  96,  s.  113,  does  not  apply  to  private  prose- 
cutor, id. 

MAN  OF  WAR.    See  Ship. 

log  book  of,  evidence  of  what,  209. 

muster-rolls  of,  evidence  that  persons  named  therein  were  then  on 
board,  210. 

MANOR, 

payment  by  lord  of  one,  to  lord  of  another,  not  presumptive  evidence 

that  one  was  originally  part  of  the  other,  38. 
custom  of,  proved  by  hearsay,  48.     See  Hearsay. 
reputation,  evidence  of  existence  of,  id. 
boundaries  of,  when  provable  by  hearsay,  id.^  51. 

by  perambulations,  934. 
custom  of,  when  provable  by  evidence  of  custom  in  another  manor, 

85.     See  Custom. 
proof  of  court  rolls  of,  119.    See  Court  BoUs. 
effect  of  books  of,  207,  208. 
lord  of,  may  have  trespass  for  estray  or  wreck  before  seizure,  924. 

MANUFACTURE, 

newly  imported,  is  within  patent  laws,  840. 

MANUSCRIPT, 

copyright  in  unpublished,  798.     See  Copyright, 

MAP, 

rejected  as  evidence  of  a  highway,  49. 

or  of  boundary  of  county,  id.  > 

unless  compiled  by  persons  having  particular  meaiifl  of  know- 
ledge, id. 

use  of,  does  not  imply  an  assent  to  aU  its  details,  id. 
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ICABGINAL  NOTE, 

no  part  of  statute,  104. 

MABINE  mSUBANCE.    See  Insuranee. 
MABINE  FOUCY.    See  Inturanee. 

HABK, 

aignatnre  of  will  hj,  saffident,  145. 
atteBtation  of  will  hj,  sufficient,  id. 
signature  by,  sufficient  within  Stat,  of  Frauds,  308. 
trade,  action  for  infringement  of,  829  et  aeq. 

change  of,  on  goods,  may  defeat  right  of  stoppage  tfi  troHiUu,  987. 
See  Stoppage  in  Tramatu. 

MAREnST, 

books  of  clerk  of,  not  evidence  of  sale  of  ooals  in  London,  210. 
owner  of,  bound  to  keep  it  in  a  safe  condition,  727. 

may  have  trespass  for  injury  to  freehold,  929. 
overt,  where  property  in  goods  divested  on  sale  in,  967,  968,  973. 
what  constitutes  sale  in,  967. 

MAKKSMAN.    SeeifarJt. 

MABBIAGE, 

proved  by  declarations  of  party  himself  sfaioe  deceased,  47. 
declarations  by  deceased  ctergrman  inadmissible  to  prove,  56. 
husband  and  wife  privileged  nxTm  disclosing  communications  made 

during,  162,  168. 
register  of,  how  proved,  &c.,  124  ei  teq.    See  Eegitter. 
enactments  as  to,  in  Scotland  and  Ireland,  127. 

in  India  and  the  colonies,  id. 
at  sea,  128. 
abroad,  id. 
in  Japan,  proved  by  certificate,  id. 
proof  of,  by  sentence  of  ecclesiastical  court,  200,  201. 
effect  of  regfister  of,  215.    See  MegiMter. 
does  not  amount  to  part  performance,  where  consideration  for  oral 

contract  within  Stat,  of  Frauds,  s.  4 . .  310. 
action  for  breach  of  promise  of,  476. 
man  or  woman  may  main  tain  it,  id, 
or  infant,  id. 

but  not  an  executor  or  administrator,  id. 
unless  personal  estate  danuMped,  id. 
will  not  lie  against  executor,  without  cuunage  to  property  of 
promisee,  id. 
such  damage  alone  recoverable,  id. 
win  lie  against  married  person,  id. 
parties  are  now  competent  witnesses,  id. 

but  evidence  must  be  corroborated,  id. 
proof  of  contract,  476. 

need  not  be  in  writing,  id. 

if  writing  produced,  no  stamp  required,  id. 

presumption  of  promise  by  woman,  id. 

by  man,  id. 
on  promise  to  marry  generally,  is  within  reasonable  time,  uf. 
breach  of  the  promise,  id. 

that  defendant  has  married  another,  id. 
or  tender  and  refusal,  id. 
damage — evidence  of  defendant's  fortune  admissible,  id. 
tar  injury  to  plaintiff's  feelings  may  be  given,  id. 
so  seduction  may  be  taken  into  consideration,  id. 
at  any  rate  if  specially  pleaded,  id. 
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action  for  breach  of  promiae  of — continued, 
evidence  of  character,  477. 
costfl,  id, 
defence,  id, 

gross  immorality,  or  misconduct  of  plaintiff,  id. 
misrepresentation,  id. 

of  plaintiff*s  father,  when  admissible,  id. 
pre-contract  by  plaintiff  to  marry  another,  id. 
bodily  infirmity,  id, 
insanity,  478. 
exoneration,  id. 
infancy,  id.    See  Infancy, 

evidence  of  fre^  promise  after  majority,  id, 
proof  of,  in  action  for  recovery  of  land  by  heir,  1029. 
law  of,  regulated  by  country  of  domicile,  id, 
unless  repugnant  to  morality,  id, 
voluntary  union  for  life,  to  exclusion  of  all  others,  id, 

BO  marriage  of  Mormons  not  recognized,  id. 
what  sufficient  for  Japanese  marriage,  id, 
of  necessity,  1030. 

attainted  person  can  contract  a  valid,  id, 
by  reputation,  id, 
or  cohabitation,  id, 
or  by  witness  who  was  present,  id, 

either  of  the  parties  a  competent  witness,  id, 
by  official  registers,  124,  215,  1030.    See  Regiiter, 
proof  of,  before  stat.  26  Geo.  2,  o.  33. .  1030. 
the  presence  of  a  priest  was  essential,  id, 
marriage  before  dissenting  minister  invalid,  id, 
proof  of,  imder  stat.  26  Geo.  2,  c.  33,  id. 
in  case  of  marriage  in  a  chapel,  1031. 
provisions  where  banns  pubfiahed  in  wrong  names,  id, 
proof  of,  under  stat.  4  Geo.  4,  c.  76,  id. 

pubUuation  of  banns,  id, 
under  stat.  6  &  7  Will.  4,  c.  86,  id, 

bishop's  licence  required  for  celebration  of,  in  chapel,  1032. 
bishop's  certificate  now  condusiye  evidence,  id. 
proof  of  certificate,  id, 
when  marriage  contravening  stat.  4  G^.  4,  c.  76,  is  void,  id. 
"proot  of  residence,  consent,  registration,  &c.,  unnecessary,  id, 
publication  of  banns  in  wrong  names,  id. 
sufficient  if  banns  proclaimed  in  Scotland  in  Scotch  form,  id, 
registrar's  certificate  in  lieu  of  banns,  id. 

effect  of,  id, 
when  marriage  presumed  to  be  reg^ular,  1033. 
must  be  by  third  person,  id, 
of  dissenters,  id. 

is  void  if  performed  in  unregfistered  meeting-house,  id, 

meeting-house  presumed  to  be  duly  registered,  id, 

when  marriage  contravening  stat.  6  &  7  Will.  4,  o.  86,  is  void, 

id. 
proof  of  residence,  consent,  registration,  &c.,  unnecessary,  uf., 
1034. 
proof  of,  of  Quakers  and  Jews,  1034. 
iireg^ular  marriages  of  Greeks  may  be  declared  valid,  id, 
celebrated  abroad  according  to  law  of  country,  in  general  valid,  id. 

not  so  when  repugnant  to  morality,  1029. 
in  Scotland,  1034. 
proof  of,  id, 

by  person  conTersant  with  Scotch  law,  1036. 
VOL.  II.  3  D 
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in  Sootland — eontinued. 

izre^gptilar  marriagfe  in,  when  invalid,  1035. 
register  of,  127,  1035. 
in  Ireland,  1035. 

law  oonf ormB  to  oonunon  law  of  England,  id, 

by  dissenting  minister,  how  far  legtd,  id, 

proof  of  residenoe,  consent,  &c.,  nnnecessary,  id, 
abroad  in  British  dominions,  id. 

Talid  if  in  oonf ormity  with  local  law,  id, 

in  India  before  registrar,  1036. 
Stat.  28  &  29  Vict.  c.  64,  id. 

Marriage  Act,  1890,  s.  3,  and  Gonsolar  Marriage  Acts,  apply, 
id, 
abroad  at  a  British  embassy,  id. ,  1037. 

in  ambassador's  chapel  valid,  1036. 

in  chapel  of  factory,  id. 

wiihin  the  British  lines,  id, 

byoonsnls,  id.^  1037. 

donsular  Marriage  Acts  extended  to  govemors,  kc.y  1037. 

regulations  may  be  made  by  Order  in  Council,  id. 

on  board  Qneen's  vessel,  on  foreign  station,  id. 

consul  mav  regfister  foreign  marria^,  id.y  1038. 
when  foreign  divorce  will  dissolve  English,  1039. 

when  parties  are  domiciled  in  the  foreign  countty,  id. 
but  not  unless  domicile  be  bondjUe,  id. 
how  avoided  on  ground  of  impotence,  id. 

validity  of,  may  now  be  proved  under  stat.  21  &  22  ^ct.  c.  93,  id,, 
1040. 

MARRIED  WOMAN.     See  Eutband  and  Wife;  StparaU  Etiate;  Wife. 
acknowledgment  of  deeds  by,  proved  by  certified  copy,  99. 
when  husband  liable  on  her  contracts,  540  et  seq.    See  JFife. 
seduction  of,  910. 
actions  by  and  against  alone,  1232. 

may  sue  and  be  sued  under  provisions  of  46  &  46  Vict.  c.  75, 

id.    See  Married  Women* s  Property  Aety  1882. 
at  common  law  coverture  of  defendant  at  time  of  contract,  a 
defence  in  action  of  contract,  id, 
must  be  specially  pleaded,  id, 
iexoe  covert  living  apart  not  liable  as  a  feme  sole,  id. 

nor  wife  of  Englishman  or  foreig^ner  resident  abroad,  id. 
divorce  d  mentd  et  thoro  did  not  render  a  wife  liable  as  feme 
sole,  id, 
aliter,  divorce  d  vinetdOf  id. 
after  judicial  separation,  wife  is  feme  sole  for  purpose  of  con- 
tracts, suits,  &c.,  id. 
so  on  obtaining  protection  order,  id. 
husband  abjuring  the  realm,  or  transported,  wife  liable  as  feme 

sole,  id. 
nullity  from  impotence  will  not  disprove  defence  of  coverture, 

1233. 
not  estoppedi  by  her  previous  admissions  as  feme  sole,  id. 
provisions  of  stat.  46  &  46  Vict.  c.  75,  as  to,  1230  ft  seq.     See 

Married  Women' $  Property  Aety  1882. 
liable  in  respect  of  her  separate  estate,  1233.    See  ScjmrtUc 

Estate. 
form  of  judgment  against,  1234. 
Statutes  of  Limitations  apply  to  actions  against,  id. 
as  to  injunction  to  restram  husband  from  entering  wife*fi  hooae, 
id. 
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MABRIED  WOMAN— «an/Mtttf(f. 

when  liable  to  be  made  baQkrupt,  1083.    See  Bankrupt, 
olaiins  hj,  in  interpleader,  12&1. 

MARRIED  WOMEN'S  PROPERTY  ACT,  1882, 
45  &  46  Vict.  c.  76..  1234. 

married  women  capable  of  acquiring  and  di^osmg  of  property  as 
feme  sole,  b.  1  (1),  m^. 
section  reetricted  by  sects.  2,  5. .  1238. 

carrying  on  separate  trade,  liable  to  bankmptcy  laws,  in  respect 
of  separate  property,  s.  1  (6) . .  1083. 
she  may  so  trade  although  residing  with  hnsband,  id. 

unless  he  so  interfere  as  to  maJce  himself  liable,  id. 
income  of  settled  separate  estate  may  pass  to  trustee  in 
bankruptcy,  id. 
but  not  imappointed  capital,  id. 
property  of  woman  marriea  after  Dec.  31st,  1882,  to  be  held  by  her 

as  feme  sole  (s.  2),  1234. 
efPect  of  execution  of  general  power  of  appointment  by  will  (s.  4),  id. 
property  acquired  after  Act,  by  woman  married  before  Jan.  Ist,  1883, 
to  be  held  by  her  as  feme  sole  (s.  6),  id. 
does  not  apply  to  title  acquired  before  date,  1238. 

aeeuSf  as  to  apes  weeassionit  to  property  only,  as  possible  next 
of  ]Dny  Add.  1238. 
saving^  bank  deposits,  stocks,  shares,  &c.  in  name  of,  deemed  to  be 
separate  property  of  married  woman  (ss.  6,  7),  1235. 
so  where  in  jomt  names  of  married  woman  and  others  (s.  8),  id. 
husband  need  not  join  in  transfer  (s.  9),  id. 

so  when  wife  is  executrix,  &c.  (s.  18),  1236. 
xnartied  woman  may  effect  policy  on  life  of  herself  or  husband  (s.  1 1 ), 

436,  1236,  1236. 
Act  not  to  interfere  with  settlement  of  married  women's  property- 
(s.  19),  1236. 
but  restriction  against  anticipation  shall  not  protect  it  against 

ante-nuptial  debts,  id. 
only  applies  to  settlements  made  after  August  18th,  18S2 . .  1238. 
decisions  on  s.  19,  id. 

what  property  passes  to  trustee  in  bankruptcy,  1083,  1238. 
married  woman  may  contract  in  respect  of  her  separate  estate,  s.  1  (2) , 
1236. 
rights  of,  to  sue  and  liability  to  be  sued,  id. 
husband  need  not  be  joined,  id, 
married  wonum  may  sue  alone  for  torts  committed  before  Act,  1237. 
in  respect  of  her  person  or  property,  id. 
if  husband  joined,  damages  are  separate  property,  id. 
judgment  can  be  obtained  against  her  separate  property  only,  id., 
1238. 
and  only  if  she  had  separate  property  at  time  of  contract,  1237. 
with  respect  to  which  she  might  have  contracted,  id. 

what  not  such  property,  id.,  1238. 
onus  of  proving  separate  property  is  on  the  plaintiff,  1238. 

except  in  action  for  ante-nuptial  debt,  id. 
maybe  sued  like  man,  but  power  to  contract  and  remedy  limited^ 

Add.  1238. 
and  action  barred  by  judgment  against  co-contractor,  id. 
effect  of  restraint  against  anticipation  of  her  property,  1233, 

1237.  1238. 
form  of  judgment,  1234. 
contract  of  married  woman  deemed  to  bind  separate  estate  (s.  1  (3) ),. 
1236. 
and  aU  that  ahe  may  acquire  (s.  1  (4) ),  id. 

3d2 
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MARRIED  WOMEN'S  PROPERTT  AC3T,  lBS2—c<mtiMud. 

remedies  for  married  woman  for  protection  of  separate  jnoperty 

(8.  12),  1236. 
liability  of  wife  for  her  antennptial  contracts  or  torts  (s.  13),  1237. 
husband  (s.  14),  id. 
joint  action  against  husband  and  wife  in  respect  thereof  (s.  lo),  id. 
liability  of  husband  for  wife's  antenuptial  debts,  1231. 

unsatisfied  jud^^ent  against  wife  after  marriage,  no  bar,  id. 
Statute  cf  limitations  runs  in  his  favour,  t^. 
not  determined  by  wife's  death,  id. 
Englishman  married  in  England  protected  by  s.  15 . .  m^. 
onus  of  proof  of  "propettj  receiTed  from  wife,  id. 
action  against  wife  alone,  or  against  husbuid  and  wife  for  her  tort 
during  marriage,  id. 
action  for  fraud  against  wife,  id. 
legal  personal  representatiTe  of  married  woman  has  her  rights  and 

liaMlities  (s.  23),  1237. 
husband  liable  thereunder  for  wife's  contracts,  1238. 
contract  includes  acceptance  of  trust  or  office  of  executrix  (s.  24),  id. 
liabilities  extend  to  breach  of  trust  or  devattarit,  1237. 
husband  not  liable  unless  he  acted,  &c.,  id. 
property  indudes  thing  in  action,  id. 
Statute  of  Limitation  to  action  of  tort  brought  by  wife,  runs  tram 

Jan.  Ist,  1883..  1238. 
where  husband  can  sue  wife  for  money  lent,  &c.,  id. 
does  not  alter  devolution  of  personal  propwty  of  intestate  wife,  id.^ 
1239. 

MASTER, 

verdict  against,  in  action  for  negligence  of  servant,  evidence  for,  in 

action  against  servant,  to  prove  amount  of  damages,  191. 
action  by  servant  against,  for  wages  and  wrongful  dismissal,  496. 

See  Servant. 
not  liable  for  goods  ordered  by  servant  without  authority,  532. 
unless  he  accept  or  adopt  them,  id, 

or  has  in  other  instances  paid  for  goods  so  ordered,  id. 
not  liable  when  he  always  gives  servant  money  to  pay,  whic^  servant 

embezzles,  id. 
liable  where  he  has  in  one  instance  authorized  the  servant  to  buy  on 

credit,  id. 
may  sue  for  work  done  by  his  apprentice,  after  desertion,  561 . 
liable  for  negligence  of  servant,  734. 
when  liable  for  the  trespass  of  his  servant,  935. 

or  for  irregularity  or  illegality  in  making  distress,  909. 
liability  of,  for  negligence  of  fellow  servants,  759  et  teq.    See  JVvyii- 
ffenee. 
by  statute,  762  et  teg.    See  Employers  Liability  Act,  1880. 
may  maintain  action  for  seduction  of  servant,  911.    See  Sednetiom, 

Actiotifor. 
cannot  maintain  action  for  death  of  servant  by  defendant's  negligence, 

742. 
against  carrier  for  injuiy  to  servant,  when  not 
party  to  contract,  623,  735. 
in  action  ag^ainst,  by  servant,  for  giving  bad  character,  express  maliea 

must  be  proved,  863. 
when  justified  in  giving  bad  character  of  servant,  870,  871. 
has  power  to  chastise  his  apprentice  reasonably,  915,  916. 

MASTER  OF  SHIP, 

notice  to  owner  to  produce  document  delivered  to,  sniBoient,  9. 
evidence  of,  to  prove  title  to  ship  or  goods,  407. 


Index.  1493 

MASTER  OF  ^'RTP—continued. 

signing  bill  of  lading,  and  djing,  handwriting  of,  may  be  proved,  407. 
lo«8  by  perils  of  seas  from  barratry  or  mistake  of,  within  policy,  416 

et  9eq, 
capture  by  collusion  with,  a  loss  by  capture  within  the  policy,  420. 
what  amounts  to  barratrr  by,  421. 

negligent  steering  of,  is  not,  id, 
may  bind  owners  by  signature  to  charter-party  or  bill  of  lading,  444. 
may  sue  in  his  own  name  for  freight,  id, 
implied  authority  limited  by  law  of  country  of  ship,  id, 
breaks  contract  by  sailing  with  carg^,  without  givmg  bills  of  lading, 
446. 
but  not  necessarily  g^ty  of  conversion,  id, 
liable  as  a  common  carrier,  as  an  insurer,  455. 
but,  temblt^  not  bound  to  cany  goods  tendered,  601. 
has  general  authority  to  bind  owner  for  goods  sold  or  money  lent  for 

necessaries,  531. 
registered  owner  held  liable  for  necessary  repairs  ordered  by,  562. 
if  he  die  on  Toyag«  is  replaced  by  mate,  id, 
receiving  goods  at  wharf,  renders  owners  responsible,  617. 
has  power  to  chastise  mariner,  reasonably,  916. 
may  bring  trespass  for  injury  to  vessel,  924. 
jettison  by,  not  a  conversion,  960. 
has  a  particular  Uen  on  passengers'  luggage  for  passage  money,  979. 

MASTER'S  OFFICE.     See  Central  Office  of  the  Supreme  Court  of  Judi* 
eature, 
books  of,  evidence  to  prove  person  a  solicitor,  210. 

MATE  OF  SHIP, 

becomes  master  if  master  die  on  voyage,  562. 
deliveiy  of  g^oodo  to,  on  wharf,  binds  shipowner,  617. 

MATERIALS, 

bnildinff-,  not  recoverable  under  a  daim  for  goods  sold,  529. 
action  for,  658  et  teq.    See  Work  and  Materials,  Action  for, 
contract  for  work  and,  not  within  Stat,  of  Frauds,  s.  17 . .  562. 

MAXIMS, 

actio  pernonalia  nwritur  cum  pereondf  1209,  1215. 

caveat  emptor,  468. 

cujue  est  solum,  ejus  est  usque  ad  caelum  et  ad  inferos,  35. 

in  pari  delicto  potior  est  conditio  defendentis,  635,  991. 

omnia  praaumuntur  riti  et  solenniter  esse  acta,  43. 

quicquid  plantatur  solo,  solo  eedit,  1099. 

volenti  nonfU  injuria,  740,  757,  759,  763. 

MEASUREMENT, 

of  distance,  how  made,  641. 

MEASURE3, 

oral  evidence  to  explain  statutory  meaning  of  words,  when  admis- 
sible, 27. 

MEDICAL  ACTS.    See  Surgeon, 
MEDICAL  MAN.    See  Fhysidan  ;  Surgeon, 
MEDICAL  REGISTER.    See  Register. 
MEETING-HOUSE.    See  Dissenters'  Meeting -House. 


1494  Indtx, 

MEMBER  OF  COMPANY.    See  Joint  Stock  Company. 

MEMBER  OF  PABXJAMEKT, 

privilege  of,  in  speaking  defamatory  worcU  in  pariiament,  868. 

out  of  parliamenty  870. 
hondjide  publication  of  speech  of,  piiTileged,  876. 
may  be  bankrupt,  1083. 

MEMORANDUM, 

of  agreement  not  signed  wDl  not  ezdude  oral  eTidenoe,  3. 
to  refresh  memory  of  witness,  176.    See  Witness. 
exempt  from  stamp  what,  231  et  seq.    See  Stamp, 

waiving  warranty  in  marine  policy,  exempt,  411. 
as  to  particular  average  in  marine  policy,  effect  of,  430. 
what  sufficient  within  Stat,  of  Frauds,  s.  1 7 . .  510  ^^  mq.    See  Framda, 
Statute  of. 
must  be  made  before  action  brought,  512. 

MEMORANDUM  OF  ASSOCIATION, 

of  joint  stock  company,  1167.    See  Joint  Stock  Company. 

may  now  sometimes  oe  varied,  id. 

variance  between,  and  prospectus,  1167,  1168. 

MERCANTILE  INSTRUMENT, 

interest  payable  on,  at  common  law,  604.    See  Interest. 

MERCANTILE  LAW  AMENDMENT  ACT, 

Stat.  19  &  20  Yict.  c.  97.    See  Table  of  Statdtis. 

MERCHANT, 

oral  evidence  admissible  to  show  sense  of  contracts  by,  22. 

MERCHANT  SHIPPING  ACTS, 
1864,  Stat.  17  &  18  Vict.  c.  104. 

provisions  of,  relating  to  shipping  documents,  129. 

to  register  of  marriages,  128. 

of  births  and  deaths  now  re* 
pealed,  id. 
liabilit^^  of  shipowners,  467,  742. 

when  pilotage  is  compulsory,  744. 
bankruptcy  of  mortgagor  of  ship  not  to  affect  mortgagee, 
1098. 
Amendment  Act,  1866,  stat.  18  &  19  Vict.  c.  91. 

copy  of  register  of  seamen  admissible  in  evidence,  129. 
Amendment  Act,  1862,  stat.  26  &  26  Vict.  c.  63. 
provisions  as  to  lien  of  shipowner,  464. 
liability  of  shipowner,  467,  746. 
regarding  navigation  of  ^ipe,  743. 
1873,  stat.  36  &  37  Vict.  c.  86. 

provisions  in  case  of  collision,  743.    See  Negligence. 

MERCHANT  SHIPPINa  DOCUMENTS, 
how  proved,  129. 
effect  of,  216. 

MERGER, 

of  simple  contract  in  specialty,  when  it  takes  place,  660. 

rent  does  not  merge  in  bond,  id. 
none  of  estate,  where  none  in  equity,  J.  Act,  1873,  s.  26  (4) . .  1002. 

MESNE  PROFITS, 

action  for,  943  et  seq.    See  Trespau. 

METROPOLITAN  POLICE.    See  CtmstahU. 
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METROPOLITAN  POLICE  MAGISTRATE, 

action  against,  must  be  bronght  within  three  months,  1190,  1198, 
1 200.    See  Ju9txe$  of  the  Feaee. 

MINE, 

oral  evidence  admissible  to  explain  terms  in  mining  lease,  22. 

owner  of  fee  presumed  to  be  entitled  to  mineraLs,  38. 

recoverj  in  trover  for  lead  dag  out  of,  no  presomption  of  right  to 

mine,  id. 
answers  of  tenants  of  manor,  evidence  of  lord's  right  to,  61. 
working  part  of,  evidence  of  possession  of  whole,  86,  034. 
certificate  of  transfer  of  shares  in,  exempt  from  conyeyance  stamp, 

248. 
cost-book,  stamp  on  note,  &o.,  authorising  transfer  of  shares  in, 

270. 
share  in,  when  an  interest  in  land,  within  the  Stat,  of  Frauds,  s.  4 . . 

306. 
mining  lease,  tenant  liable  for  use  and  occupation  xmder,  330. 
open,  it  is  not  waste  for  the  tenant  to  work,  335. 
action  for  trespass  in,  may  be  maintained  by  copyholder,  929,  980. 
uaer  of,  evidence  of  prepay  of  surface,  934. 
title  to  ore,  &c.,  in  trover,  against  wrongdoer,  962,  963. 
possession  of  surface,  primdfaeie  x>oa8eBsion  of,  1063. 
discontinuance  of  possession  of,  within  Stat,  of  Limitations,  id. 

MINUTE-BOOK, 

of  Herald's  visitation  admissible  in  pedigree,  46. 

of  clerk  of  peace,  not  evidence  to  prove  preferment  of  indictment, 

108. 
of  sessions,  not  evidence  of  names  of  justices  attending  at  trial,  id. 
when  no  record,  evidence  of  hearing  of  appeal,  id. 
of  Consistory  Court,  evidence  of  decree  for  alimony,  116. 
of  inferior  courts  when  evidence,  116. 

joint  stock  company's,  when  admistdble  in  evidence  under  the  Com- 
panies Act,  1862.. 1167,  1168. 
under  stat.  S  &  9  Vict.  c.  16.. 1181,  1183. 

MISCONDUCT, 

of  arbitrator,  in  general  no  defence  to  action  on  award,  480. 
of  BoliGitor,  how  far  defence  to  action  on  bill,  488, 489.    See  Solmtor, 
of  servant,  good  ground  for  dismissal,  497.    See  Servant. 
dismissal  for,  must  be  specially  pleaded,  600. 

MISDELIVERY, 

of  goods  by  earner,  is  a  conversion,  619.    See  Carrier. 

MISDEMEANOR, 

when  constable  may  arrest  on  suspicion  of,  1194.    See  Constable. 

MISDESCRIPTION, 

a  defence  in  actions  on  contracts  of  sale  of  real  property,  317.    See 
Vendor. 

MISDIRECTION, 

cannot  be  complained  of,  on  point  waived  at  Nisi  Prius,  273. 
exception  for,  under  the  J.  Acts,  284,  286. 

MISJOINDER, 

of  parties  does  not  defeat  action,  90. 

may  be  amended  at  trial,  id.    See  Practice  at  Trial. 
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HISREPBESENTATION.    See  Deceit ;  Fraud, 

upon  which  another  haa  acted  to  his  prejudice,  nrhen  an  estoppel,  77. 
a  defence  in  actions  on  contract  of  sale  of  real  property,  317.     See 

Vendor. 
when  a  defence  in  actions  on  policies  of  insurance,  432.    See  Jfijtir- 

anee, 
a  defence  in  action  on  breach  of  promise  of  mairiage,  477.    See 

Marriage. 
will  support  defence  of  fraud,  633. 
action  for  fraudulent,  847  et  $eq.    See  Deceit, 
innocent,  affords  no  ground  of  action  for  damages,  848. 
only  for  setting  aside  contract  based  thereon,  id. 

with  return  of  money  paid  and  an  indemnity,  id. 
when  a  defence  to  calls  in  a  company,  if  fraudulent,  1167,  116S. 
See  Joint  Stock  Company. 
/    if  innoqgut,  686.    See  Joint  Stock  Oompanv^^  ^y^ 

Misfit  ^*-  ^^'^-^  ^^  .^ .  //r^ . 

evidence  of,  when  admissible,  21. 

cannot  be  set  up  in  action  on  deed  except  by  way  of  claim  for 

rectification,  t^. 
in  particulars  of  demand,  89. 
witiiess  sworn  by,  cannot  be  cross-examined,  180. 
of  English  law  does  not  invalidate  foreign  judgment,  206,  207. 
in  bill  of  exchange,  may  be  corrected  without  fresh  stamp,  242. 
of  arbitrator,  no  defence  in  action  on  award,  480. 
in  solicitor's  bill,  486. 
money  paid  under  mistake  of  fact,  recoverable,  583. 

alxteTy  under  mistake  of  law,  id. 
in  arrest,  furnishes  no  ground  of  action  for  malicious  arrest,  891. 
immaterial,  in  notice  to  quit,  effect  of,  1015. 

MODUS, 

proved  by  reputation,  4J^^ 

collateral  facts,  when  e^no^j^  to  disprove,  84. 

MOLLITER  MANUS  IMPQI^T, 

evidence  under  defence  of,  in  trespass  for  assault  and  battery,  914. 

MONEY, 

payment  of,  into  court,  75,  76.     See  Fayment  of  Money  into  Court. 
thmg  received  as,  may  be  treated  and  recover«l  as  such,  575. 
in  what  kind  of,  a  tender  must  be  made,  677,  678.     See  Tender. 
must  be  produced  where  tendered,  678.    See  Tender. 
trover  maintainable  for,  947,  958. 

so  also  detinue,  in  case  of  specific  coins,  989. 

MONEY  CLAIMS, 

in  action  by  payee  against  acceptor,  350. 

by  indorsee  against  acceptor,  acceptance  of  bill,  evidence  only 
where  there  is  privity,  364. 
and  only  between  immediate  parties,  id. 
by  indorsee  against  indorser,  indorsement  when  evidence  under. 

383. 
by  payee  against  maker  of  promissory  note  when,  403. 

MONEY  HAD  AND  RECEIVED,  ACTION  FOB, 

may  be  brought  to  recover  deposit  on  sale  of  land,  320. 
bill  of  exchange,  when  evidence  in,  358,  364. 
plaintiff*s  proofs,  676. 
receipt  of  money,  id. 

will  not  lie  for  stock  or  notes,  id. 

when  money  allowed  in  account,  may  be  treated  as,  id. 
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MONET  HAD  AND  RECEIVED,  ACTION  TOK-continued. 
receipt  of  monej—eonlitiued, 

agent  for  sale  not  duly  aoconnting,  afismned  to  have  receiyed 

money  for  goodn,  576. 
some  particular  siim  must  be  proved,  or  nonsmt,  576. 
receipt  by  the  defendant,  for  the  plaintifP,  id, 
mere  bearer  of  money  not  liable,  id, 

nor  agfent,  who  has  paid  over  without  notice,  id. 
aliter,  after  notice,  id, 
receipt  by  auctioneer,  action  should  be  against  him,  id. 

but  where  receipt  by  solicitor  for  client,  action  should  be 
against  dient,  id, 
money  paid  to  stakeholder  by  consent,  must  be  recovered  from 

him,  id, 
decision  of  umpire  of  race  conclusive,  id. 

imless  his  jurisdiction  did  not  arise,  id. 
C.  cannot  sue  B.  on  contract  between  A.  and  B.,  id. 
agent  cannot  set  xipjtu  tertii  against  principal,  id, 

receiving  money  from  prmoipal  for  tnird  party,  liable  to 
principal  alone,  id, 
until  he  has  entered  into  binding  engagement  to  hold 
for  third  party,  id, 
profits  made  by,  belong  to  principal,  id, 
so  in  case  of  promoter  of  company,  577. 
director  Uable  for  consideration  received  from  promoter, 
id, 
but  not  for  profit  on  sale  to  company,  id, 
but  they  cannot  be  followed,  id,.  Add,  677, 
money  received  from  agent  trnder  binding  contract,  cannot  in 

general  be  recovered  by  principal,  677. 
where  agent  can  recover  money  from  person  to  whom  remitted 

by  mistake,  id, 
banker  who  has  received  money  from  acceptor  to  pay  bill,  not 

liable  to  holder,  id.  ^^* 

solicitor's  clerk  receiving  money  due  to  client,  not  liable  to  him, 

trf.,  578. 
husbsnd  may  recover  money  g^ven  or  lent  by  wife,  578. 
principal  cannot  generally  recover  money  received  by  sub-ag«nt,  id, 
London  agent  not  liable  to  countiy  solicitor's  dieut,  id. 
sometimes  authority  to  appoint  sub*  agent  in  privity  with 
principal,  id. 
principal  may  recover  goods  by  reason  of  his  property,  id. 
as  to  right  to  follow  money,  id, 
tenant  in  common  receiving  rent  as  sole  owner,  id. 
trustee,  when  liable,  id, 
failure  or  want  of  consideration,  579. 
defective  annuity,  id, 

may  be  total  failure  of  part  only  of  consideration,  id. 
where  contract  entire,  and  consideration  has  only  partially  failed, 

action  does  not  lie,  id. 
biU  forged  or  invalid,  id, 
deposit  on  shares  in  projected  company,  580. 
tontine  abandoned,  id. 
money  paid  by  vendee  of  shares  to  broker  cannot  be  recovered 

from  vendor,  though  the  shares  are  worthless,  581. 
money  paid  for  bastiod  child  deceased,  id. 

to  be  applied  for  particular  purpose,  which  is  not 

done,  id, 
for  price  of  patent  right,  plaintiff  knew  not  to  exist,  id. 
conduct  money  with  tubpaena  may  be  recovered  back,  582. 
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MONET  HAD  AND  BEGETVED,  ACTION  FOBr-^MiMMitf. 

in  cases  of  forgerj,  682.     See  Forgery. 
money  paid  under  mistake  or  ignoranoe  of  facts  or  law,  583. 
if  tmder  mistake  of  law,  cannot  be  leooTered,  id. 
seeu$f  under  mistake  of  fact,  id. 

even  though  position  of  parties  altered,  id. 
defendant  must  give  notice  of  mistake  and  demand  money,  id. 
sometimes  recoverable  in  case  of  common  mistake,  584. 
money  received  bondJUe,  and  paid  over,  when  recoverable,  id. 
over- value  of  articles  sold  without  fraud  not  xeoovefable,  id., 

585. 
error  in  weighing,  586. 
rent  paid  to  wrong  landlord,  id. 
money  obtained  by  fraud,  duress,  &c.,  id. 

fraudulent  statement,  likely  to  influence,  need  not  be  shown  to 

have  in  fact  influenced  plaintiff,  id. 
distinction  between  rescission  of  oontraot  on  ground  of  fraud  and 

for  failure  of  consideration,  586. 
exorbitant  sum  paid  to  redeem  goods,  id. 
money  extorted  by  public  officers,  687. 
mortgage  making  claim  to  which  he  is  not  entitled,  id. 
sheriff  obtaining  payment  by  wrongful  seizure,  id. 
solicitor  illegally  detaining  deeds,  id. 

personal  duress  avoids  payment  made  under  its  influence,  id. 
not  recoverable  when  paia  under  agreement,  id. 

nor  where  question  of  title  to  land  involved,  id.,  588. 

nor  where  replevin  is  the  proper  remedy,  688. 

nor  where  money  is  paid  without  prejudice,  on   action 

brought,  id. 
nor  recovered  by  legal  process,  though  in  fact  not  due,  id. 
aliter,  when  paid  under  compulsion  of  odlouxable  legal 
process,  id. 
ag^ainst  officer  defaeiOy  id. 

fees  wrongfuUv  received  by  usurper  of  office,  or  detained  by 
corporation,  may  be  recovered,  id. 
aliter,  if  profits  are  only  casual,  id. 
on  waiver  of  tort,  id, 

wrongful  receipt  of  proceeds  of  goods  sold,  689. 

or  of  stock  sold  under  forged  power  of  attorney,  id. 
or  of  plaintiff's  cheque  or  post  office  order,  id. 
proceeds  of  goods  cannot  be  recovered  after  a  judgment  lor  their 

conversion,  id. 
money  paid  on  conviction  which  has  been  quashed,  id. 
money  stolen,  by  defendant  from  plaintiff,  id. 
in  cases  of  wagering  contracts,  id. 
Stat.  8  &  9  Vict.  c.  109,  id. 

action  cannot  be  brought  to  recover  wager,  id. 
but  may  be  brought  to  recover  back  deposit,  id. 
principal  may  sue  betting  agent  for  bets  made,  won,  and 
received  for  him,  id. 
but  not  for  damages  for  not  making  bets,  id. 
in  cases  of  illegal  contracts,  590. 

no  distinction  between  tnala  prohibitaf  and  nuUa  in  se,  id. 
recoverable  where  contract  exeoutary,  though  parties  im  ftri 

delicto  f  id. 
BO  from  stakeholder,  after  event  ascertained,  if  money  not  paid 

over,  or  after  notice  not  to  pay,  id. 
money  recoverable  on  executed  contract,  if  parties  not  in  p§r% 
delietOf  id. 
so  for  bill  given  to  induce  creditor  to  aooept  oompositioa,  id. 
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MOHjTEY  HAD  AND  EECEIVED,  ACTIOK  tOR— continued, 
in  cases  of  illegal  ooutracta—eoHtinued, 

not  rcGoveraUe  where  contract  executed,  and  parties  in  pari 
delicto,  691. 
as  for  money  paid, 

to  indemnify  surety  for  ^pood  behayionr,  id. 
or  for  prisoner  in  criminal  case,  id, 
or  to  compromise  prosecution,  id, 
not  to  oppose  discharge  of  banlmipt,  id, 
partial  execution  of  the  contract  prevents  recovery,  id. 
recoverable  from  agent  who  cannot  set  up  the  illegality,  id, 
aliteff  if  agent  particepa  eriminiSf  id. 
money  due  on  tranter  of  debt  by  and  between  three  parties,  id. 
equitable  assignment  of  debt,  239,  692. 
assignment  of  all  grantor's  future  book  debts  is  good,  692. 

subject  to  lien  or  set-off,  id, 
assignee  may  sue  under  J.  Act,  1873,  s.  26  (6),  300,  692. 

when  section  applies,  692.    See  Judicature  AeU,  1873,  1876. 
in  case  of  partnership  on  division  of  profits,  not  recoverable  in 
this  action,  692,  693. 
now  lies  for  overplus  after  distress,  688,  898. 
interest  not  recoverable  on,  693.    See  Interest  of  Money, 

MONET  LENT,  ACTION  FOR, 
evidence  of  loan,  673. 

promissory  note  evidence  of,  id, 

mere  proof  of  payment  of  money  insufficient,  without  something 

from  which  loan  can  be  inferred,  id, 
advance  of  money  by  parent  to  child,  evidence  of  gift,  id. 
by  transfer  of  stock,  id. 
10  XJ  whether  evidence  of,  id. 

may  be  recovered  though  security  taken  and  not  returned,  id. 
debentures  void  for  want  of  stamp,  evidence  of,  id, 

but  not  promissory  note  stamped  as  receipt,  Add,  673. 
loan   to  wife   for   necessaries,  when   recoverable   from  hus- 
band, 573. 
auth(»ity  of  member  of  a  partnership  to  bind  firm  for,  674. 
loan  secured  by  mortgage  recoverable,  id. 
loan  merged  in  higher  security  a  defence,  id, 

what  amounts  to  merger,  id.y  660. 
pawnbroker  may  recover  balance  due  although  special  ticket,  674 . 
money  at  banker's  on  ordinary  banking  account  is  money  lent, 

id. 
where  banker  liable  for,  by  receipt  of  notes,  id. 
interest  not  recoverable  on,  694. 
for  illegal  purposes  not  recoverable,  637. 
to  corporate  bodies  for  purposes  ultra  vires,  638. 
infant  not  liable  for,  thou^  laid  out  in  necessaries,  643. 

MONEY  PAID,  ACTION  FOR, 

plaintiff's  proofs,  666. 
payment  of  the  money,  id, 

must  be  proved  as  a  fact,  id, 
security,  bill,  note,  or  stock,  not  money,  667. 
unless  agreed  to  be  taken  as  such,  id. 
proof  that  the  money  was  plaintiffs,  id. 
defendant's  request,  id, 

subsequent  assent,  evidence  of,  id. 

betting  agent  has  irrevocable  authority  to  pay  bets,  id. 
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MOKET  PAID,  ACTION  'FOR-^oHtinued. 

defendant's  request — eontimted. 

so  stockbroker  to  paj  for  bank  sihares  bought  under  Toid  con- 
tract, 667. 
but  only  if  principal  knew  of  costom,  id, 
brokers  cannot  sue  their  principals  for  money  paid,  667,  568. 
contrd,  by  custom,  as  of  Stock  exchange,  668. 

immaterial,  whether  principal  knew  of  usage,  id. 
or  that  shares  conld  not  be  transferred,  id. 
so  by  OQstom,  principal  liable  to  repay  csU  to  broker,  id. 
broker  may  close  account  in  default  of  payment,  and  reoorer 
balance,  id, 
and  immediately  if  principal  insoWent,  id. 
liability  of  principal  where  broker  insolTent,  id. 
implied  agreement  for  indemnity  between  leasee  and  aaaigiiee,  id. 

dami^^  are  actual  loss  sustained,  id.,  569. 
when  costs  assignee  has  incurred  are  zeooyerable,  569. 
payment  under  legal  obligation,  id. 
surety  against  principal,  id. 
executor  a^^ainst  legatee  for  legacy  duty,  id. 
surety  agamst  co-surety,  id. 

co-surety  may  pay  money  without  demand,  and  sue  for 

contribution,  id. 
share  payable,  id. 

entitled  to  benefit  of  securities,  co-surety  had  taken,  579. 
division  continued  till  payment  or  security  ex- 
hausted, id, 
true  nature  of  transaction  is  to  be  considered,  id. 
in  case  of  parties  to  bill  or  note,  id. 
surviyor  of  two,  jointly  liable,  paying  money,  may  sue  executor 

of  deceased,  id. 
partner  lending  another  money  to  contribute  to  joint  capital,  id. 
co-adventurer  paying  joint  note  for  partnership  purposes  may 

sue  the  others,  id. 
contribution  according  to  number  of  solvent  partners,  id. 
tenant  in  common  cannot  in  general  sue  oo-tenant  for  share  of 

repairs,  id, 
no  contribution  where  act  for  which  expense  inouired  by  plain- 
tiff is  illegal,  id, 
unless  plaintiff  unaware  of  illegality,  id. 
trustee  must  contribute  to  co-trustee  in  respect  of  unauthorized 

investment,  670,  671. 
notice  to  party  to  whom  indemnity  given  unnecessary,  571. 
eettui  que  tnut  must  prove  payment  occasioned  by  bresch  of  trust 

of  trustee,  id, 
when  costs  of  action  against  plaintiff  are  recoverable,  m^. 
defendant  must  be  primarily  liable,  or  plaintiff  must  have  incoxied 

liability  at  his  request,  id, 
owner  of  goods  seized  for  another's  debt  may  recover,  id, 
as  tenant  paying  rates,  &c.,  for  landloid,  id. 
or  landlord  paying  tenant's  taxes,  id, 
but  no  contribution  uiJess  a  common  obligation,  671,  672. 
husband  liable  to  third  party  for  funeral  expenses  of  wife,  572. 
agreement  with  plaintiff  to  pay  to  third  party  not  snfKdent,  id. 
transferor  paying  calls  on  shares  where  tnmafer  is  not  regis- 
tered, id, 
accommodation  acceptor  defending  action  at  request  of  drawer,  id. 
indorser  of  bill  who  has  been  sued  and  paid  tiie  amount,  td. 

cannot  recover  costs  of  former  action,  id, 
person  paying  bill  for  honour  can  recover,  569. 
but  must  prove  protest,  id. 
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MONET  PAID,  ACTION  VOB.-contintied. 
defendant's  request — continued. 

party  taking  np  award  directing  each  partj  to  pay  half  the  ex- 
pense, 672. 
lies  for  money  supplied  to  master  of  defendant*  s  ship  for  neces- 
saries, id. 
but  only  where  the  necessity  is  pressing,  id. 
by  carrier  who  has  paid  for  groods  wrongly  delivered  to  defen- 
dant, id, 
not  where  money  is  paid  in  consequence  of  party's  own  neglect, 

&c.,  673. 
money  paid  at,  in  fulfilment  of  wager,  is  recoverable,  637. 

MONTH, 

whether  lunar  or  calendar,  question  for  judge,  18. 
number  of  days  in,  noticed  judicially,  83. 
how  reckoned,  after  service  of  solicitor's  bill,  486. 
in  notice  of  action,  1206. 

MONUMENTS, 

inscriptions  on,  may  be  proved  by  oral  evidence,  2. 

evidence  on  questions  of  pedigree,  45,  46.     See 
ffearaay. 

*'MOEE  OR  LESS," 

not  explainable  by  oral  evidence,  26. 
meaning  of  the  words,  518. 

MORTGAGE, 

stamp  on,  257.    See  Stamp. 

to  bmlding  society,  endorsement  of  repayment  on  deed  operates  as 
reconveyance,  1060. 

MORTGAGEE, 

of  ship,  not  liable  for  repairs,  663. 
liable  as  assignee  of  lease,  in  covenant,  before  entry,  693. 
by  demise,  cannot  bring  trespass  before  entry,  930. 
evidence  in  action  for  recovery  of  land  by,  1048. 
demand  of  possession  unnecessary,  id. 
notice  to  quit,  when  necessary,  1049. 
notice  to  tenant  in  possession,  when  sufSoient  to  create  tenancy, 

id. 
what  amounts  to  re-demise  to  mortga^r,  id. 
construction  of  mortgage  deeds  oreatmg  a  tenancy,  id.,  1073, 

1074. 
demise  under  seal  by  mortgagor  no  estoppel,  on  person  taking 
afterwards  by  conveyance  from  mortgagee  and  mortgagor, 
1049. 
when  third  person  in  possession  by  title  prior  to  mortgage,  id. 
when  mortgagee  of  turnpike  toUs  can  recover  in  ejectment,  1060. 

railway  tolls,  id, 
effect  of  Statute  of  Limitations  on  right  of  entry,  1056,  1066. 

See  Entry  J  Right  of. 
may  bring  ejectment  within  12  years  of  part  payment  of  prin- 
cipal or  interest,  id. 
may  enforce  lease  b^  mortgagor  after  notice  to  tenant,  1049. 
odtate  of,  vests  in  his  legal  personal  representative,  notwithstandiog 

any  devise,  1060. 
payment  to,  when  evidence  under  denial  of  rent  being  in  arrear,  in 

replevin,  1076. 
of  ship,  not  affected  by  bankruptcy  of  mortgagor,  1098. 
notice  not  necessary  to  perfect  title  of  equitable,  of  shares,  1169. 
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MORTGAGOR, 

oonld  not  oompel  mortgagee  to  prodnoe  title  deeds  without  pajment 

of  principal,  interest,  and  oosts,  166. 
altered  as  regards  mortgages,  made  after  December  Slst,  1881,  id. 
power  of,  to  lease,  1049. 

may,  nnder  J.  Act,  1873,  s.  25  (5),  sne  in  his  own  name,  in  certain 
299. 


MUNICIPAL  CORPORATIONS  ACT,  1882,  46  &  46  Vict.  c.  50, 
proyisions  of,  with  respect  to  constaUes,  1189,  1190. 

MUSICAL  COMPOSITIONS, 

copyright  in,  810  et  ttq.    See  Copyright. 

MUTUAL  ACCOUNTS, 

effect  of,  in  respect  to  Statute  of  Limitations,  651,  659,  660. 

MUTUAL  CREDIT, 

evidence  on  defence  of,  in  actions  by  trostees  of  bankrupts,  1134. 

meaning  of  the  words,  1135. 

principle  now  applies  to  insolyent  company  in  liquidation,  1 171. 

and  to  administration  by  court,  oi.  deceased  insolvent,  1223. 


NAME, 

variance  in,  in  actions  on  bills  of  exchange,  848. 

defendant  may  be  sned  by  same  in  which  he  exeoated  bond,  714. 

or  by  his  real,  id, 
of  house,  user  of,  g^ves  no  exclusive  right,  id. 
wrong,  effect  of  publishing  banns  in,  1031. 

of  obtaining  licence  or  registrar's  certificate  in,  »i.,  1033. 

NAVIGATION, 

negligent,  of  ships,  742  H  teq.    See  Ntgligenee. 

NAVY  OFFICE, 

register  of,  evidence  of  death  of  sailor,  209. 

NECESSARIES, 

liability  of  husband  for  necessaries  supplied  to  wife,  541.    See  Wiff. 

for  money  lent  to  wife  to  procure  necessaries,  573. 
shipowner  liable  for,  supplied  to  ship,  562. 
what  are  accounted  such  for  inftmt,  642,  643.    See  Infant. 
lunatic  liable  for,  645. 

NECESSITY, 

right  of  way  by,  782.    See  Way. 

NEGATIVE, 

not  in  general  required  to  be  proyed,  94. 

umess  presumption  of  law  is  in  favour  of  afSzmative,  id. 

NEGLIGENCE, 

master  liable  for  negligence  of  servant,  734,  759. 

but  not  for  wilnd  or  malicious  act,  734. 
must  be  proved  by  plaintiff,  94,  736  et  Mg. 
of  ship's  crew,  no  breach  of  warranty  of  seaworthiness,  413. 

loss  by  perils  of  the  sea  remotely  occasioned  by,  is  within  the 
policy,  416. 
o^  shipowner,  may  prevent  act  of  barratiy  from  coming  within  the 
policy,  421. 
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NEGLIGENCE— «wi«n««?. 

of  solicitor,  when  a  defence  to  action  on  his  bill,  488.    See  Solicitor. 
action  against  solicitor  for,  490.    See  Solicitor, 
in  peiformance  of  work  and  labonr,  when  a  defence,  565. 
maj  prevent  party  paying  money  on  forged  instruments  from  re- 
covering it,  582. 
of  innkeeper,  627.    See  Innkeeper. 

where  exonerated  by  negligence  of  gnest,  id. 
master  not  liable  to  guest  for  servant's  negligence,  726. 
action  for,  734. 
definition  of,  id. 

action  for  negligent  driving  of  carriages,  and  railway  trains,  id. 
negligence  of  defendant,  id. 

mastOT  liable  for  negligent  act  of  servant  in  course  of  employ,  id. 
but  not  for  his  wilful  act,  id. 

nor  when  not  in  course  of  employ,  id. 
where  person  not  party  to  contract  of  carriage  can  sue,  623,  734, 

786. 
liability  of  owners  of  waggons,  stable-keepers,  and  stage-coach 

proprietors,  735. 
hirer  of  carriage,  when  liable  for  negligence  of  postillion,  736. 
servant  using  his  own  carriage  and  horse,  on  his  master^s  busi- 
ness, master  is  liable,  id. 
though  on  same  occasion  servant  transacts  business  of  his 
own,  id. 
in  case  of  negligence  by  one  of  several  proprietors,  all  may  bo 

sued,  id. 
liability  of  metropolitan  cab  proprietor,  id. 
proof  ownership  of  stage-coach,  id. 
proof  of  negligence,  id. 

in  case  of  accident  on  railway,  id. 

plaintiff  must  show  what  it  is,  id. 
when  accident  primd  facie  evidence  of  negligence,  737. 
rails  damaged  by  extraordinary  floods,  id. 
carriage  running  oft  rails  from  unexplained  cause,  id. 
collisions  between  trains,  id. 

carriages  breaking  down,  a  presumption  of  imskilfulness  or 
insufficiency,  t^. 
BO  if  overloaded,  738. 
carrier  of  passengers  is  only  bound  to  use  the  utmost  skill,  and 
not  to  provide  roadworthy  carriage,  id. 
but  liable  for  the  negligence  of  the  contractors  employed  by 
him  to  construct  the  carriage,  id. 
so  in  case  of  jobmaster  letting  carriage,  id. 
where  plaintiff  driven  by  defendant  g^tuitously,  id. 
default  by  railway  company  in  providing  communication  with 

guard,  id. 
for  injury  merely  accidental,  no  action  lies,  id. 
law  of  the  road,  739. 

disobedience  to,  evidence  against  driver,  id. 
carriage  includes  a  bicycle,  &c.,  for  this  law,  id. 
in  case  of  foot  passengers,  id. 
degree  of  skill  and  judgment  which  a  servant  should  possess,  id. 
negligence  of  driver,  in  not  informing  passengers  of  danger,  id. 
degree  of  contributory  negligence  of  plaintiff  that  will  prevent 

him  from  recovering,  id. 
negligence  of  driver  of  carriage  in  which  plaintiff  is,  740. 
whether  negligence  of  plaintiff  a  defence,  when  action  on  con- 
tract, id. 
negligei^ce  of  infant  plaintiff,  id.,  741. 

of  person  m  charge  of  young  child,  74 1. 
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action  for  negligent  driving,  &o. — continued. 

obligation  to  cany  post-office  aervants  with  due  care,  7il. 

no  defence  that  injury  was  owing  to  oontribatoij  wrmig  of 

third  person,  id. 
snccessive  actions  lie  for  personal  injury  and  damage  to  caniage, 

id. 
damages,  742. 

rule  in  case  of  personal  injury,  id, 

insurance  not  to  be  taken  into  aoconnt,  id. 

nervous  shock  from  fear  of  accident  not  oocumng,  too 

remote,  id, 
none  in  case  of  servant  being  killed  on  the  spot,  id. 
action  for  negligent  navigation  of  ships,  t^. 

provisions  of  Merchuit  Shipping  Acts  as  to,  id.,  743. 

* '  ship ''  includes  all  vessels  not  propelled  bj  oars,  742. 
what  is,  and  what  is  not,  a,  id» 
who  is  person  in  charge  of,  743. 
consequence  of  non-observance  of  rules  under,  id. 
no  defence  that  infringement  did  not  contribute  to  cc^lision, 
id. 
unless  it  could  not  possibly  have  done  so,  id, 

or  it  was  the  only  reasonable  manceuvre,  id. 
principle  does  not  extend  to  Rules  for  navigation  of 
Thiunes,  id, 
inquiry  may  be  instituted  by  Board  of  Trade,  id. 
owner  not  liable  when  Queen's  officer  in  command,  id. 
owner  not  liable  for  negligence  of  pilot,  where  pilotage  oom- 
polsory,  467,  744. 
but  he  must  show  that  there  has  been  no  default  of  his 
servants  conducive  to  the  damage,  741. 
respective  duties  of  pilot,  and  master  and  crew,  id. 
non-liability  applies  throughout  pilotage  district,  id. 
where  mere  adviser  of  master,  owner  Imble,  id. 
pilotage,  when  compulsory,  id.,  745. 
cargo  owners,  who  have  indorsed  away  bills  of  lading  to  Becore 

advances,  may  sue,  745. 
owner  not  liable  for  inevitable  accident,  id. 
nor  for  failure  of  machinery  to  act,  id, 
unless  prior  failure,  id. 
what  negligence  of  plaintiff  will  bar  action  by  him,  id. 
ship  unmanageable  by  previous  negligence,  td. 
master  not  liable  for  wuful  act  of  crew,  746. 
tow  usually  liable  for  wrongful  acts  of  tug,  id. 
ship  running  into  one  at  anchor  jtrim&faeie  to  blame,  id, 
no  common  law  obligation  to  fix  buoy  over  wreck,  id, 
damages,  id. 

limit  of  responsibility  of  shipowner,  457,  746. 

improper  navigation  includes  defect  in  equipment  of 

ship,  746. 
limitation  of  liability,  does  not  apply  to  a  launch,  id., 
747. 
under  J.  Act,  1873,  s.  25  (9),  where  both  ships  in  fault, 
Admiralty  rules  to  prevail,  747. 
rule  in  Admiralty  Court,  id. 

applies  where  one  ship  is  deemed  in  fault  under 

36  &  37  Vict.  o.  85,  s.  17,  id. 
application  where  pilot  is  in  charge  of  one  ship,  ii. 
where  both  ships  belong  to  one  owner,  id. 
does  not  apply  to  action  under  Ld.  Campbell's  Act,  id. 
pilo!;  liable  in  lus  bond  for  100/.,  and  the  pilotage  only,  id. 
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action  for  negligent  navigation  of  ahips^continued. 
damages — continued, 

intereet  on  damages  allowed  in  Admiralty  Division,  747. 

and  is  not  limited  to  six  jears,  Add.  747. 
not  rednoed  bj  insuranoe  covering  loss,  id. 
loss  of  ship,  caused  by  loss  of  equipment,  recoverable,  id. 
loss  of  charterparty  not  too  remote,  id. 
teettiy  loss  of  market,  id. 
costs,  748.    See  Co^ls. 
action  for  negli^^t  keeping  of  animals,  id. 

owner  of  wild  animal  liable  for  damage  done  by  it,  id. 

owner  of  domestic  animal  liable  for  damage  done  by  it,  when  of 

a  savage  nature  to  owner*  s  knowledge,  u/. 
other  thim  domestic  animal,  owner  must  keep  safe,  at  peril,  id. 
BO  where  he  knows  of  mischievous  disposition,  id. 
evidence  to  prove  knowledge,  id. 

notice  to  wife  or  servant  when  notice  to  husband  or  master,  749. 
owner,  when  liable  for  damage  done  by  animal  straying,  id. 
where  savage  dog  is  kept  for  protection  of  premises,  id, 
Stat.  28  &  29  Vict.  c.  60 . .  750. 

owner  of  dog  liable  for  injuries  done  to  sheep  or  cattle  with* 
out  proving  scienter  (s.  1),  id. 
section  includes  horses,  and  aembU  pigs,  id. 
presumption  of  ownership  (s.  2),  id. 
action  for  negligent  user  of  land,  id.  See  Nuitanee  ;  Support  of  Land. 
injury  caused  by  water  flooding  mines,  t^.,  751. 

resulting  from  artificially  bringing  water  on  land,  751. 
or  discharging  water  on  neighbour's  land,  id. 

but  limdowner  ma^  keep  water  off  his  land,  id. 
where  due  care,  no  liability  for  injury  caused  by  via  major y  id. 
not  liable  for  injury  by  thistles  g^wing  naturally,  id. 
caused  by  state  of  river  bed  adjacent  to  wharf,  id. 
defence,  that  work  authorized  by  statute,  id. 
action  for  negligent  keeping  of  fire  or  inflammable  matter,  id. 
Stat.  14  Geo.  3,  c.  78,  s.  86,  id. 

construction  and  effect  of,  id. 
sparks  from  railway  engines,  752. 
escai)e  of  gas,  id.^  753. 
insurer  cannot  sue,  apart  from  assured,  753. 
after  admitting  claim  on  policy,  id. 
action  for  negligence  of  railway  companies,  id. 

accidents  to  passengers  on  railways,  734  et  teq.,  753. 
accidents  at  level  crossings,  753. 
defective  fences,  754. 

in  providing  safe  means  for  alighting,  755. 
by  drawing  up  train  beyond  platform,  id. 
what  is  sufficient  invitation  to  alight,  id. 
injury  caused  by  unsafe  bridge  or  staircase,  id. 
or  gangway  at  docks,  id. 
by  door  of  carriage,  756. 
by  overcrowding  of  carriages,  id. 
company  to  provide  communication  between  passengers  and 
servants  in  certain  cases,  id. 
neglect  may  be  evidence  of  negligence,  id. 
action  for  miscellaneous  cases  of  negligence,  id. 
plaintiff  must  j^rove  negligence,  757. 

unless  accident  of  such  a  nature  that  negligence  may  be 
presumed,  t^. 
ieeuSf  where  plaintiff   voluntarily  places   himself   id 
danger,  id, 

YOL.  n.  3  B 
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icCioii  for  miBoen&neoiu  cases  of  negligcnee — tvmiiMmed. 

injmy  caused  bj  brick  falling^  from  railwsj  bridge,  757. 

by  use  of  defendaat's  cnne  or  scaffolding,  or  staging,  id., 

768. 
by  unloadiog  defexidaDt*s  defeetiTe  tmek,  758. 
hy  use  of  defendant's  jefctj,  id. 
by  bursting  cf  carboy  of  add,  id. 
by  negligent  fitting  of  gasptpes,  id. 

preparation  of  nair-wash,  id. 
by  negligent  yahation  of  property,  no  gniiind  of  action, 

without  contract  or  fraud,  758,  759. 
by  bursting  of  water  pipes,  759. 
action  for  negligence  of  fellow  serrants,  id. 

master  not  liable  at  connnon  law  where  the  negiigCEiDe  is  that  of 
fellow  servant,  id. 
where  stranger  Tolunteers  to  assist,  id. 
where  accident  from  inadequacy  of  number  of  servants,  id. 
or  plaintiff  knowing  danger,  Toluntarily  undertakes 
work,  id. 
when  work  is  so  undertaken,  757,  id. 
unless  perMual  negligence  of  master,  760. 
or  incompetent  senrants  employed,  id. 
master  liable  when  servant  injured  through  bad  scaffolding,  id. 
or  for  injury  caused  by  machinery  he  is  bound  to  fence,  id. 
meaning  of  term  "  feQow  servants,"  761. 

foreman,  or  vice-principal,  is  feQow  servant,  id. 
rdation  between  metropolitan  cab  proprietor  and  driver  doubt- 
ful, u/. 
under  Employers'  Liability  Act,  1880 ..  762  «f  m?.  See  Empitfen* 
Liability  Act,  1880. 
WTongfal  act,  default  or  neglect  causing  death,  766.    See  Lmih. 

damages,  767. 
defence,  to  action  for,  768. 

NEW  ASSIGNMENT, 
abolished,  302. 
matter  introduced  by  amendment  of  claim,  or  by  reply,  id. 

NEW  TRIAL, 

admisidons  on  former  trial  may  be  used  on,  73. 
not  granted  by  reason  of  ruling  of  judge  that  stamp  is  sufficient,  228. 
ieeuM,  if  ruling  that  stamp  is  insofficient,  id. 

NEWSPAPER, 

secondary  evidence  of,  5. 

proof  of  publication  of  libel  contained  in,  860.    See  Befgmmtiam. 

publication  of  public  proceedings  in,  how  far  privileged,  874  H  »q. 

See  Defamation. 
protection  given  by  51  &  52  Vict.  c.  64,  and  6  &  7  Yiot.  o.  96.. 876. 

880.     See  Defamation. 
has  no  peculiar  li^f-ht  of  criticism,  875. 
that  libel  was  copied  from,  not  evidence  in  mitigation,  879. 
special  defence  and  payment  into  court  in  action  for  libel  in,  880. 

NEXT  FRIEND, 

^Tniammm  by,  uot  evideuoc  against  infant,  69. 

mar  prius, 

practice  at,  271  et  teq.    See  Praetiee  at  Trial 
record,  when  evidence  of  trial,  110. 
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NOISE.    See  Nuitance. 

NON-ACCESS.    See  Aeeets, 

NON  CEPIT, 

evidence  under  old  plea  of,  in  replevin,  1070.    See  Sfplevm. 

NOy  CONCESSIT, 

effect  of  old  plea  of,  to  action  on  patent,  889.    See  Fatmt, 

yoy  DEMISIT, 

evidence  on  denial  of  the  demise  in  debt  for  rent,  694.    See  Rent. 

in  replevin,  1073  et  teq.  See  SepUvin. 

yoy  EST  FACTVM, 

effect  of  old  plea  of,  682. 

in  part  replaced  by  denial  of  ezeontioD,  H, 

NON-JOINDER, 

of  party  does  not  now  defeat  action,  90. 
amendment  in  case  of,  %d.    See  Amtndment, 
where  formerly  a  variance,  92,  Add.  92. 
of  tenants  in  common  in  covenant,  683,  684. 

objection  of,  cannot  be  taken  at  trial  where  formerly  pleadable  in 
abatement  onlv,  91. 
when  BO  pleadable,  92. 
quterey  whether  in  any  case  it  can  be  thns  taken,  684. 

NON-PAYMENT  OF  DEBT  ON  BANKRUPTCY  NOTICE.      See 
Act  of  Bankruptcy. 

yoy  PEOS, 

whether  evidence  to  support  action  for  malioionB  arrest,  891 . 

NOT  GXJILTT  BY  STATUTE, 
rif^ht  to  plead  reserved,  301. 
effect  of  defence  same  as  similar  plea,  id. 
how  pleaded,  302. 
in  action  for  double  value,  711. 

penalty,  718. 

wrongful  distress,  895,  899,  908. 

false  imprisonment,  923. 

trespass  to  land,  938. 

against  constables,  &c.,  1189  f^  teq. 

justices,  1200. 

officers,  &c.,  1201  it  teq. 

NOTARY, 

seal  of,  judicially  noticed,  80. 
effect  of  certificate  of,  213. 

NOTE, 

what  is  sufficient,  within  Statute  of  Frauds,  305,  510.    See  Frauds, 

Statute  of. 
promissory,  action  on,  400.    See  Fromitaory  yote. 
bought  and  sold,  effect  of,  as  forming  contract,  514. 
provincial,  value  of,  if  received  as  money,  may  be  recovered  in  action 
for  monev  had  and  received,  575. 
a  g^ood  tenaer,  if  not  objected  to,  678. 
payment  by,  b^^.    See  Fayment. 

3e2 
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NOTICE, 

in  writing  aooompanying  vefrbal  notice,  need  not  be  prodaoed,  2. 

proof  of,  f>7  oop7,  8.     See  Notice  to  Frodttee. 
indorsed  by  deceased  clerk,  evidence  of  senrioe  of,  60. 
judicial,  of  wbat  matters  it  will  be  taken,  80.     See  Judiciml  ybtiee. 
of  intention  to  give  in  evidence  probate,  ftc,  in  lien  of  original  will, 

149.     See  JFill. 
of  motion  for  patting  off  trial  on  absence  of  witness,  154. 
of  abandonment,  426. 
of  award,  need  not  be  proved,  478. 

to  principal,  not  necessary  before  defending  action  on  guarantee,  571 . 
hj  carrier,  restricting  bis  liability,  603,  608.    See  Carrier. 
to  plaintiff,  need  not  be  proved  nnder  defence  of  assignment  over  of 

term  by  defendant,  in  action  on  covenant  in  lease,  691. 
to  lessor  of  want  of  repair,  necessary  before  suing  him  on  covenant,  704 . 
of  objections,  in  action  for  infringement  of  copyright,  800,  801,  809, 

810. 
patent,  838. 
by  defendant,  of  evidence  in  mitigation  of  damages  for  libel,  879. 
in  ejectment  that  party  defends  as  co-tenant,  &c.,  999. 
to  sdmit,  73.     See  Xotice  to  Admit. 
to  defendant  of  assignment  of  reversion  to  plaintiff,  necessary  before 

bringing  ejectment  for  non-payment  of  rent,  1020. 
from  mortgagee  to  tenant  of  mortgagor,  when  it  creates  a  tenancy, 

1049. 
by  debtor  of  suspension  of  payment,  act  of  bankruptcy,  1103. 

need  not  be  in  writing.  Add.  1117. 
of  act  of  bankruDtcy.  113^  1133.    See  Act  of  Bankruptcy, 
of  allotment  of  snares,  1161. 
of  caUs  on  shares,  1182. 
service  of,  on  and  by  joint  stock  company,  1 172,  1185. 

railway  company,  1175,  1185. 
to  sheriff  of  landlord's  claim  for  rent  due,  1274, 1275. 

NOTICE  OF  ACTION, 

to  railway  companies,  1175. 

absence  of,  must  be  specially  pleaded,  id. 

company  when  entitled  to,  id. 

how  to  be  served,  uf.,  1176. 
to  constables,  1191. 

in  general  no  provision  requiring,  id. 

but  special  constables  are  entitled  to,  id. 

so  county  and  metropolitan  police,  in  some  cases,  id. 

one  calendar  month*  s  notice  to  be  g^iven,  before  action,  id. 

and  constable  may  tender  amends,  id. 

constable  under  local  Acts,  when  entitled  to,  id. 
to  justices  of  the  peace,  1198. 

one  calendar  month,  id.^  1199. 

cause  must  be  stated  with  clearness  and  accuracy,  1199. 

court  must  be  stated,  id. 

indoreement  of  name  and  place  of  abode  of  plaintiff  or  solicitGr,  id. 

mahce  and  want  of  reasonable  or  probable  cauae  wUl  not  dis- 
pense with  notice,  id. 

judge  to  determine  whether  defendant  was  acting  in  the  execa- 
tion  of  his  office,  id. 

where  act  cannot  be  referred  to  capacity  of  justioe,  no  notioe 
necessary,  id. 

aervioe  of,  may  be  before  conviction  quashed,  u/.,  1097. 

form  and  mode  of  giving,  1200,  1203  et  $eq. 

tender  of  amends  does  not  dispense  with  notice,  1200. 

may  be  proved  by  duplicate  original  without  ijotioe  to  piodaoe^ 
8,  1200. 
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NOTICE  OF  AUniO^—teniinued, 

to  officers  of  customs  or  excise,  &c.,  1201|  1202. 

public  officer  entitled  to,  if  bond  Jide  belieying  he  was  acting  in 
pursuance  of  his  dutj,  1203. 

question  of  reasonable  ground  for  belief  forms  part  of  question 
of  bona^fidea,  id. 

-what  is  right  question  for  jury,  id. 

not  necessary  that  officer  snould  be  cognizant  of  statute,  id. 

not  necessary  -where  injunction  sought  against  immediate  in- 
jury, id. 
even  though  damages  claimed  or  awarded  in  lieu  of  injunc- 
tion, id. 
to  officers  d^  facto  f  id. 

where  informally  appointed,  or  ineligible,  id.,  1204. 

surveyor  of  highways  entitled  to  notice,  id. 

HO  improvement  commissioners,  id. 

so  county  court  bailiff,  id. 

as  to  custom  house  officer,  id. 
omission  to  do  something  required  by  statute  entitles  defendants  to 

notice,  id. 
contractor  for  district  board,  when  entitled  to,  id, 
not  limited  to  actions  for  torts,  1205. 
not  generally  necessary  if  there  be  specific  contract,  id. 
not  necessary  before  action  for  recovery  of  land  aguiubt  local  board,  id. 
plaintiff  himself  must  give,  unless  statute  otherwise  provides,  id. 
one  calendar  month  at  least  before  action  commenced,  id. 

month,  how  to  be  reckoned,  id. 
should  be  a  formal  notice,  1206. 
should  state  plaintiff's  name  and  place  of  abode,  id. 

what  statement  sufficient,  id. 
cause  of  action  must  be  stated  with  deamess  and  accuracy,  id. 
time  and  place  should  be  stated,  id. 

malice  or  want  of  probable  cause  must  be  stated  when  material,  id. 
notice  must  not  be  conditioual,  id. 
indorsement  of  name  and  place  of  abode  of  plaintiff  or  solicitor,  id. 

solicitor,  how  to  be  described,  id.,  1207. 
service  of,  how  to  be  made,  1207. 

personal  service  unnecessary,  id. 
want  of,  under  local  or  personal  statute,  must  generally  be  specially 
pleaded,  id. 

NOTICE  OF  DISHONOUR  OF  BILL, 

notice  to  produce  not  necessary,  8,  375. 

must  be  given  on  non-acceptance  or  non-payment.  Bills  of  Exchange 
Act,  1882,  8.  48.. 370. 

effect  of  want  of  notice,  id, 
when  sufficient,  sect.  49,  id. 

necessity  and  sufficiency  of,  determined  by  law  of  place  of  dis- 
honour, sect.  72  (3).. 345,  372. 

may  be  in  writing  or  oral,  sect  49  (5) . .  370. 

return  of  dishonoured  bill,  sufficient  as  to  form,  sect.  49  (6),  id, 

unsigned  notice  sufficient,  sect.  49  (7),  id. 

proof  of  knowledge  not  equivalent  to  proof  of  notice,  id. 

allegations  will  be  amended  to  meet  facts  proved,  id. 
by  whom  given,  sect.  49,  id. 

by  holder  or  by  any  indorser  liable  on  the  bill,  sect.  49  (1),  id. 

by  agent,  sect.  49  (2),  (13),  id.y  371. 

by  holder  enures  to  benefit  of  subsequent  holders,  sect  49  (3) . .  370. 

and  indorsers,  subsequent  to  party  to  whom  notice  is  given,  id. 

by  a  party,  good,  although  without  certain  knowledge  he  was 
such,  371. 

by  solicitor  sufficient,  id. 
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NOTICE  OF  DISHONOUR  OF  BUSL-eontmued. 
to  whom  to  be  given,  371. 

mar  be  g^ven  to  party,  or  bis  agent,  sect.  49  (8),  id. 
if  aead,  to  personal  representatiye,  sect.  49  (9),  id. 
if  banlmipt,  to  the  tnuitee,  sect.  49  (10),  id. 
to  each  where  two  or  more  drawers  or  indorsers,  sect.  49  (1 1),  atf. 
agent  may  give,  to  parties  liable  or  to  principal,  sect.  49  (l3),  id. 
one  of  several  partners,  id, 
where  party  is  abroad,  id. 
in  case  of  substituted  bill,  id. 
time  within  which  it  must  be  given,  372. 

may  be  given  when  bill  dishonoured,  sect.  49  (12),  id. 

mujBt  be  within  reasonable  time,  id. 

when  parties  reside  in  same  place,  sect.  49  (12)  (a),  id. 

when  elsewhere,  sect.  49  (12)  (&),  id. 
when  in  the  case  of  an  agent,  sect.  49  (13),  id. 

S arty  receiving,  has  same  time  for  giving  notice,  sect.  49  (14),  id. 
elay  where  excused,  sect.  60  (I),  id. 
if  caused  in  i)ost  office,  sect.  49  (15),  id. 
in  reckoning  time,  non-business  days  excluded,  sect.  92,  id. 
what  are  non -business  days,  sect.  92,  id. 
excuse  for  delay,  from  ignorance  of  drawer's  address,  37S. 
each  indorser  has  a  day  of  his  own,  372. 
laehet  once  occurring  discharges  drawer,  id. 
holder  employs  solicitor,  373. 
bill  passed  through  several  banks,  or  branches,  id. 
arriving  too  late,  through  misdirection  or  mistake,  id. 
proof  of,  by  admission,  id. 

may  be  dispensed  with  by  admission  of  liability,  id, 

or  promise  to  pay,  id. 

when  defendant  knew  bUl  unpaid,  and  only  objected  to  pay  on 

account  of  fraud  in  holder,  id. 
by  conditional  promise  to  pay,  id. 
proof  of  delivery  of,  id, 

by  post  sufficient,  sect.  49  (15),  id.^  374. 

post-mark  not  conclusive  of  time  of  posting,  374. 
what  direction  sufficient,  id. 
proof  of  posting,  id. 
if  no  post,  by  any  ordinary  mode  of  conveyance,  id. 
proof  of  contents  of,  id, 

notice  to  produce  original  not  necessary,  8,  375. 

unless  in  case  of  bills  not  the  subject  of  the  suit,  375. 
protest,  id.    See  Froteat, 
waiver  or  dispensation  of  notice,  376. 
when  dispensed  with,  sect.  50  (2),  id. 

when  notice  cannot  be  given,  sect.  50  (2)  (a),  id.,  377. 
by  waiver,  sect.  50  (2)  (6),  377. 

as    regards    drawer,   where    drawer    and    drawee    same, 
sect.  50  (2)  {e),  (1),  id. 
drawee  fictitious,  sect.  50  (2)  (c),  (2),  id. 
drawer  person  to  whom  bUl  presented  for  payment, 

sect.  50  (2)  ((?),  (3|,  id. 
drawee  under  no  obligation  to  drawer  to  pay,  sect.  50 

(2)  (.),  (4),  id, 
drawer  has  countermanded  payment,  sect.  50  (2)  (r), 
(5),  id, 
excuse  for  not  having  given  notice  to  drawer  must  be  alleged  in 

statement  of  claim ,  %d. 
efiFect  of  promise  to  pay,  id. 
notice  excused — ^no  effects,  id, 

excuse  on  ground  of  no  effects  of  drawer  in  hands  of 
drawee,  id. 
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NOTICE  OP  DISHONOUR  OP  BILL— continued. 
waiver  or  dispensatioii  of  notice — continued* 
notice  excused — no  effects — continued. 

where  drawer  has  remedy  oyer,  notice  to  be  griven,  378. 
fact  of  bill  being  payable  at  drawer's  house,   evidence  of 
accommodation  bill,  id, 
notice  dispensed  with  by  ignorance  of  drawer's  residence,  id. 
what  inquiry  sufficient,  id. 
common  allegation  of  notice  when  sufficient,  379. 
must  be  proved  in  action  by  indorsee  against  indorser,  381. 

when  dispensed  with,  sect.  50  (2)  (i),  382. 
required  in  the  case  of  a  cheque,  396,  397. 
when  excused,  397. 

NOTICE  TO  ADMIT, 

documents  or  facts  may  be  given,  73. 

effect  of  non-adnussion  under,  74. 

certificate  of  reasonableness  to  refuse  to  admit,  under,  id. 
form  of,  as  to  documents,  id. 

not  confined  to  documents  in  custody  of  party  gfiving  notice,  id. 
admissions  under,  id.    See  Admiseiont. 

NOTICE  TO  PRODUCE, 

when  necessary  to  be  given,  7. 

when  instrument  is  in  possession  of  opposite  party,  id. 

unless  from  naturie  of  proceeding  he  knows  he  is  to  be 

charged  with  possession,  id.,  8. 
possession  of  stakeholder  not  possession  of  party,  10. 
when  unnecessary,  8. 

where  document  subject  of  the  action,  id. 

is  obtained  by  fraud  after  action  oommenoed 
from  witness  subpoenaed  to  produce,  id. 
before  reading  counterpart  or  duplicate,  3,  8. 
warrant  in  action  of  trover,  id. 
ship's  articles  in  action  for  seamen's  wages,  id. 
notice  to  produce,  id. 
notice  to  quit,  id. 

notice  of  dishonour  in  action  on  bill,  id.,  375. 
copy  of  solicitor's  bill  in  action  on  it,  id.,  485. 
when  instrument  in  court,  in  the  hands  of  the  other  party,  9. 
party  examined  as  witness,  cannot  be  cross-examined  as  to  contents 

of  document  without,  id. 
admission  of  copy  under  notice  to  admit,  will  not  dispense  with,  id. 
proof  of  possession  of  original,  id. 

what  degree  of  evidoioe  necessary,  id. 

in  case  of  loss  of  bankrupt's  certificate,  id. 
instrument  in  the  hands  of  privy,  id. 
as  master  and  owner,  td. 

sheriff  and  under-sheriff,  id.,  10. 
customer  and  banker,  10. 
defendant  and  party  justifying  under  him,  id. 
stakeholder  and  others,  id. 
sufficient  proof  of  possession  is  question  for  judge,  id. 
form  of,  1 1. 

must  now  be  in  writing,  id. 
should  specify  the  document,  id. 

what  degree  of  generality  allowed,  id. 
whether  bad,  if  title  of  cause  misdeecribed,  id. 
notice  to  produce  letter  referring  to  enclosed  aocount  is  sufficient 
for  the  account,  id. 
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NOnCE  TO  FBOBtTGE— «0fi<MHwif. 
serrioe  of,  en  wbom,  11. 

proof  of,  hy  affidavit,  8,  9. 

on  partj,  solicitor  or  agent  of  party,  wben  snflident,  11,  12. 
where  solicitor  has  been  changed,  12. 
on  aenrant  at  dwelling-hoiiie,  id, 
time  and  place  of  serrioe  of,  id. 
what  is  a  reasonable  time,  id. 

before  2  p jn.  on  Satordajra  and  6  p.m.  ewerj  other  daj,  id. 
in  genenu  before  oommiflsian  day  ci  aosize,  id. 
on  Sunday,  13. 

freeh  notices  nnneoeBBary  an  a  new  trial,  id. 
effect  of,  id. 

refosal  only  entitles  party  to  giTe  seoGndazj  evidence,  id. 

matter  for  observation  to  jniy,  id. 
oppoaite  party  cannot  treat  documents  as  evidence,  if  not  naed 
by  party  calling  for  them,  id. 
nor  cross-examine  as  to  contents,  except  after  refosal  to 
prodnce,  id. 
after  refosfJ,  original  not  available  for  any  purpose,  i^. 
docnment  referred  to  in  pleadings  or  aiEhdavits,  for  inspection, 
right  to  give,  id.,  14. 
effe^  of  non-compliance  with,  14,  273. 
admiwmon  of  aoo^tance  of  biU  by,  357. 

NOTICE  TO  QUIT, 

notice  to  produce,  not  neoeseary,  8,  1008. 

insnfRcient,  thongh  at  first  aoqniesoed  in  by  landlord,  is  bad,  327. 
when  neoeseary  to  be  proved  in  action  for  doable  value,  711. 
in  action  for  doable  rent,  713. 
in  action  for  recovery  of  land  by  landlord,  1008. 
in  case  of  dissolution  of  partnenhip,  id. 
how  proved,  id. 

by  duplicate  or  examined  copy,  id. 
at  wliat  time  it  must  be  given,  id. 

half  a  year  before  end  of  current  year,  id. 

or  from  feast-day  to  feast-day,  id. 
one  year,  in  tenancy  under  Agricnltursl  Holdings  Act, 
1883.. 1009. 
See  AgfiemUural  ffoUimpM  Act,  1883. 
special  agreement  or  custom  may  control  period,  id. 
notice  determining  yearly  tenancy  must  expire  at  expira- 
tion of  year,  id. 
where  tenancy  is  for  less  than  a  year,  id. 
a  letting,  until  one  party  shall  g^ve  to  the  other  six  months* 

notice,  may  be  ended  at  any  quarter-day,  t^. 
notice  to  be  computed  exdusively  of  its  day,  id. 
month  means  *' lunar  "  month,  id. 
entry  prima  facie  commencement  of  tenancy,  id. 

where  tenant  enters  in  middleMf  quarter,  uf.,  1010. 
where  tenant  holds  over,  notice  must  be  gfiven  with  refer- 
ence to  original  entry  of  leasee,  1010. 
lease  determinable  with  referoice  to  kattrndmrn,  101 1 . 
so  where  he  holds  under  terms  of  lease  void  by  Statute 
of  Frauds,  id. 
new  tenancy  not  created  by  variation  of  rent  during  tenanev, 

id. 
where  tenant  enters  on  different  parts  of  premises  at  different 
times,  id. 
if  notice  sufficient  as  to  part,  whether  plaintiff  can 
recover  the  whole,  qtutrcy  id. 
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NOTICE  TO  QJJlT-continued, 

in  action  for  recovery  of  land  by  landlord — continued. 
at  what  time  it  must  be  given — continued, 

meaning  of  holding  *'  from  Michaelmas/'  27,  1011. 
evidence  of  intention  of  parties  as  to  period,  whether  ad- 
missible, id. 
when  tenant's  conduct  admits  correctness  of  notice,  person- 
ally served,  mentioning  time  to  quit,  1011. 
evidence  of  other  tenancies  in  same  part  of  the  country, 

where  admissible,  id. 
tenant  precluded  from  disputing  his  own  statement  of  com- 
mencement of  tenancy,  id.y  1012. 
receipt  for  year's  rent  up  to  particular  day,  presumptive 

evidence  of  commencement,  1012. 
service  of,  what  sufficient,  id. 
may  be  made  by  post,  t^. 

so  under  the  Ag^ncultural  Holding^  Act,  1883,  id. 
by  whom  to  be  given,  id. 

by  one  of  several  joint-tenants,  id. 

by  agent  of  several  joint-tenants,  id. 

by  unauthorized  agent,  must  be  ratified  before  notice  begins 

to  run,  id. 
by  lessor  partner  in  firm,  his  lessees,  id. 
by  devisee  under  proviso  empowering  executors  and  adminis- 
trators to  determine  lease,  id.,  1013. 
by  receiver  with  authority  to  let,  good,  1013. 

without  such  authority,  bad,  id. 
by  agent  to  receive  and  let,  good,  id. 

aliter,  by  agent  of  agen^  id. 
by  cestui  que  trtut,  id. 
by  steward  of  corporation,  id. 
on  demise  by  churchwardens,  id, 
to  whom  to  be  given,  id. 

in  case  of  under-lease,  id. 

party  in  possession  may  be  presumed  to  be  assignee  of 

lessee,  and  notice  to  him  good,  id. 
to  corporation,  to  be  served  on  its  officers,  id, 
on  landlord's  agent  sufficient,  id. 
form  of,  id. 

may  be  oral,  id. 

must  refer  to  distinct  time,  1014. 

"  as  soon  as  by  law  he  might,"  semble,  good,  id. 

'*  at  the  expiration  of  the  present  year's  tenancy,"  good,  id. 

must  be  explicit  and  positive,  t^. 

but  it  may  claim  rent  if  tenant  remain,  id. 
or  double  rent,  id. 
in  case  of  obvious  mistake,  notice  good,  id. 

so  in  case  of  misdescription  of  premises  which  can  lead 
to  no  mistake,  1015. 
cannot  be  as  to  part  of  premises,  id. 

except  under  Agricultural  Holdings  Act,  1883,  id. 
if  directed  by  wrong  Christian  name,  and  kept,  good,  id. 
by  rector  and  churchwardens,  id. 
where  to  be  served,  id. 

if  in  writing  need  not  be  personal,  id. 

on  servant  at  dwelling-house  of  tenant,  sufficient,  id. 

though  tenant  be  not  informed  till  within  half  year,  id. 
or  though  it  be  not  proved  that  tenant  received  it,  id. 
not  sufficient  that  it  was  left  at  house,  without  showing 

delivery  to  servant,  &c.,  id. 
on  one  of  two  joint-tenants,  good  for  both,  1016. 
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NOTICE  TO  QJJJT—coHtinued. 

in  action  for  reooTer7  of  land  bj  landloid — coniimmed. 
waiver  of,  1016. 

bj  acoeptanoe  of  rent  after  expiration  of  notioey  id. 

not  when  received  hj  lesaor's  banker  witfaont  bis  know- 
ledge, id. 
by  distrees  for  rent  accraing  after  expiration  of  notice,  «tf. 
demand  of  rent  is  not  neoeesanlj,  id. 
by  sabeequent  notice  reoogniamg  tenancy,  W. 

unless  lessor  is  proceeding  for  recovery  of  land  on  first 
notice,  id. 
or  onless  second  notice  only  requires  payment  of 
'*  double  value,"  id. 
when  subsequent  notice  will  be  oonaidaed  only  as  a  fifnumd 

of  possession,  id. 
promise  not  to  turn  tenant  out  till  premises  are  sold,  no 

waiver  of  notice,  id. 
may  be  by  tenant  as  well  as  landlord,  t^. 
in  case  of  tenancy  inssn.  year  to  year,  creates  new  tenancy, 
1017. 
when  dispensed  with  by  disclaimer,  id. 

must  be  by  act  inconsistent  with  relation  of  landlord  and 

tenant,  id. 
no  disclaimer  by  refusal  to  pay  to  devisee  under  oontestcd 
will,  i^. 
or  to  assignee  of  lessor  while  inquiring  into  title,  id. 
acts  amounting  to  disclaimer,  id. 
may  be  oral  in  case  of  tenancy  from  year  to  year,  id. 
refusal  to  pay  rent  by  termor  for  years,  no  forfeiture,  1018. 
mere  payment  of  rent  to  third  person,  no  forfeiture,  id. 
disclaimer  must  be  prior  to  the  date  of  the  writ,  id, 
when  mortgagee  may  eject  without,  1048. 

NUISANCE.    See  Negligent  User  of  Land. 

effect,  in  second  action,  of  verdict  in,  for  prior  one,  190. 
evidence  for  plaintiff  in  action  for,  721. 

action  will  not  lie  at  suit  of  private  person  for  public,  id, 

unless  he  has  sustained  special  damage,  u/.,  723. 
private  person  cannot  abate  public  nuisance,  721. 

unless  specially  injured,  id. 
proof  of  plaintiff*s  tiUe,  id. 
possession  sufficient,  id. 

reversioner,  may  sue  for  injury  to  reversion,  id. 
but  must  prove  such  injury,  722. 
cannot  generally  sue  for  acta  of  temporary  nature,  id. 
even thoughselling  value  temporarily  diminidied,  id. 
nor  in  such  case  obtain  injunction,  id. 
landlord  may  sue  tenant  for  waste,  336.    See  WatU. 
reversion,  how  proved,  722. 
possession  of  c.  q.  t.  possession  of  trustee,  id. 
plaintiff  may  sue,  where  demise  to  him  after  oontimuDg 
nmsance,  id. 
proof  of  nuisance,  723. 
what  amounts  to,  id. 

overhang^g  cornice,  id. 

damp  artificial  heap  of  earth  against  plaintiff's  wbD,  id., 

751. 
noise  from  trade,  or  horses,  or  oatUe,  723. 
6tove,  interfering  with  plaintiff^s  adjoining  wine-cellar, 

id. 
dangerous  substances  stored  in  adjoining  pEcniaes,  id. 
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NUISANCE-^w/mM«f. 

evidence  for  plaintiff  in  action  for — continued. 
proof  of  nuisanoe— Mn/iiiw«(3?. 

public  nuisance  gfround  of  action,  if  attended  bj  special 

damage  to  plaintiff,  7*23. 
depends  on  situation,  724. 
immaterial  that  place  is  convenient,  id, 
distinction  between  nuisance  which  injures  property,  and 
one  that  causes  inconvenience  only,  id, 
or  which  injures  particular  but  not  ordinary  trade,  id. 
no  action  for  obstruction  of  prospect,  726. 
caused  by  not  fencing  dangerous  place  near  footway,  id. 
way  may  be  dedicated,  subject  to  danger,  id. 
iecuSf  if  danger  be  in  nature  of  a  trap,  id. 
workmen  of  contractor  hurt  by  unfenced  machinery,  id. 
injury  to  actor  from  defect  in  floor  of  theatre,  726. 

to  visitor  in  defendant's  house,  id. 
obstruction  lawful  but  concealed,  and  plaintiff  invited  to 

come,  id. 
object  placed  by  defendant  near  highway  causing  horses  to 

shy,  727. 
liability  of  owner  of  market,  id. 
proof  that  the  nuisance  was  occasioned  by  defendant,  id. 
liability  of  alienee,  id. 

of  railway  company  for  bad  state  of  level  crossing,  id. 
for  obstruction  to  highway,  defendant  is  bound  to  re- 
move, id. 
where  contractor  employed  to  do  lawful  act,  employer  is  not 
liable,  728. 
employment  of  contractor  may  sometimes  be  presumed, 
id. 
employer  is  liable  where  he  has  interfered  personally,  id. 
or  where  nuisance  directly  results  from  thing  contracted 

to  be  done,  id. 
or  where  the  work  done  throws  a  duty  on  the  employer, 
729. 
as  where  it  is  likely  to  interfere  with  the  plain- 
tiff s  right  of  support,  id. 
whether  by  common  law  or  statute,  id. 
defendant  liable  for  bringing  another  on  his  land  and  allow- 
ing him  to  commit  nuisance,  id, 
liabmty  of  landlord  letting  premises  with  nuisance,  id. 

or  which,  used  in  the  ordinary  way  will  oc- 
casion nuisance,  id.y  730. 
none  for  non-repair,  unless  bound  to  do  repairs, 

or  let  in  ruinous  state,  id, 
defendant  for  nuisance  erected  on  his  land,  730. 
commissioners  of  sewers,  trustees  of  roads,  &c., 
id. 
county  surveyors,  surveyors  of  highways,  &c.,  not  liable  for 
nonfeasance,  731. 
aliter,  for  misfeasance,  id. 

and  for  their  servants'  negligence,  id. 
water  company  not  liable  for  plugs  projecting  from  wear  of 

road,  id, 
injury  must  be  natural  consequence  of  wrongful  act,  id. 
damages,  732. 

in  case  of  continuing  nuisance,  id. 

defendant's  intention  to  be  taken  into  consideTation,  id. 

exemplary,  when  to  be  given,  id. 

may  be  given  in  lieu  of  injunction,  id. 
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JWISANCE-^eomtimied. 

eTideooe  for  pbuntiff  in  action  for — eoniinumL 

injunction  to  restrain  continning  nuisAnce,  732. 
when  granted  in  quia  timet  actions,  uf. 
defence,  id, 

general  denial  cannot  now  be  pleaded,  302,  732. 
must  state  facta  relied  on,  id. 

good  defence  that  nmsance  aroee  from  facts  aanftimipd  hj  law, 
732,  733. 
mdees  acts  cause  needless  injorj,  733. 
power  to  run  tram  can  hy  steam  assumes  rails  are  fit,  id. 
no  defence  in  case  of  noise,  of  nser  for  less  than  20  years,  id. 
or  that  the  noise  was  not  greater  than  necessary  for  delai- 
dant's  bof  iness,  id. 
where  single  act,  only  one  action  lies,  id. 

teeutf  where  consequential  damage  is  part  of  canae  of  action* 
id. 
ihoQgh  damage  continnoiis  from  time  of  act,  id. 
Statute  of  LimitatioDS,  id. 

begins  to  run  from  oocurreuce  of  consequential  damage,  id. 

NUL  TEEL  RECORD, 

mode  of  proof  on  issue  of,  prior  to  J.  Acta,  107.    See  Rteard. 

NULLrrr, 

decree  of,  husband  not  liable  for  pseudo-wife's  debts  after,  543. 
question  of,  on  ground  of  impotence,  how  raised,  1039,  1233. 


OATH, 

required  by  Toleration  Act,  cannot  be  proved  by  parol,  S. 
by  whom  to  be  administered  abroad,  81. 
certificate  of  authority  to  administer,  abroad,  115. 
mode  of  administerii^  to  witness,  157. 
in  the  case  of  a  Qiristian,  t^. 
Jew,  id. 
Soot,  158. 
Hahomedan,  id. 
Chinaman,  id. 
may  be  with  uplifted  hand,  id. 
affirmation  in  lieu  of,  when  conscientious  objection  or  absence  of 

religious  belief  alleged,  159.    See  jiffirmatum. 
duly  administered,  binds,  although  no  religious  belief,  160. 
of  secrecy,  taken  by  derk  of  commissioners  of  property  tax,  does  not 

priTUege  him  from  disclosure,  172. 
no  longer  made  by  appraiser  at  distress,  896. 

OATHS  ACT,  1888  (51  ft  52  Vict.  c.  46),  158,  159,  160. 

OBJECT  OF  EVIDENCE, 
general  rules,  79. 

OBJECTION, 

to  admiaubility  of  oral  evidence,  how  taken,  4. 

of  secondary  evidence,  how  taken,  7. 
to  produce  documents,  156. 
to  competency  of  witness,  g^unds  of,  160  ft  teq.    See  Wiimeu. 

when  and  how  taken,  id. 
to  questions  asked  of  witness,  when  and  how  taken,  164  «f  seq.    See 

Witneti. 
to  stamps  when  and  how  taken,  227,  228.    See  Stamp. 
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OBSTRUCTION, 

of  light  and  air,  action  for,  771.    See  Lights, 

OCCUPIER, 

deceased,  declarations  of,  admissible  to  prove  seisin,  57. 
of  land,  -when  liable  for  use  and  occupation,  323  et  aeq.    See  Um  and 
Occupation. 
-when  liable  for  nnisanoe  committed  there,  727,  729. 
maj  maintJiin  trespass,  927. 
primdfaeie  entitled  to  ore  raised  there,  962,  963. 

OFFER, 

to  bu7  and  sell  hy  letter,  when  a  complete  contract,  601. 
to  take  shares,  may  be  retracted,  -when,  1160. 

OFFICE, 

former  judgment,  e-vidence  of  right  to,  191,  198. 
inquest  of,  effect  of,  195.     See  InquUition, 

titie  to,  may  be  tried  in  action  for  money  had  and  received  against 
officer,  588. 

OFFICE  COPY, 

copies  authenticated  by  seal  of  central  office,  presumed  to  be,  80. 
in  same  court  and  cause  equivalent  to  document  of  which  it  is  a  copy, 

97. 
of  deposition  in  Chancery,  not  admissible  at  law  -without  examina- 
tion, id. 
of  writs,  records,  pleadingB,  and  documents  filed  in  High  Court,  as 
admissible  in  evid^ce  as  original  (Rules,  0.  zzxvii.,  r.  4),  id. 
qutere,  whether  rule  not  ultra  vires,  id. 
made  by  authorized  officers,  admissible  -without  proof  of  examina- 
tion, id. 
of  registered  bill  of  sale,  and  affidavit  filed  therewith,  evidence 

thereof,  and  of  fact  and  date  of  reg^tration,  1255. 
of  power  of  attorney  deposited  in  the  central  office,  admissible  in  evi- 
dence, 97,  316. 
of  affidavits,  when  adnussible,  97,  113  et  seq. 
can  be  used  to  cross-examine  and  contradict  witness,  114,  177. 
of  lease  of  registered  hmd,  given  on  registration,  994. 
endence  of  contents  of  registered  lease,  id. 

OFFICER.    See  (hmtahle;  Sheriff  Officer. 
court  -wiU  notice  privilege  of  its  own,  82. 
judgment  against,  concerning  rights  of  his  office,  evidence  against 

successor,  190. 
of  the  state,  not  liable  on  contracts  made  officially,  560. 
actions  against,  defaeto,  to  try  right  to  office,  588. 

judicial  for  false  imprisonment,   917.      See  False 
Imprisonment. 
public,  presumption  of  appointment  of,  43.    See  Fresumpiion. 

excessive  payments  exacted  by,  may  be  recovered  back,  587. 
ability  to  sue  by,  cannot  be  given  by  special  constitution  or 

resolution  of  company,  1185. 
banking  company,  -within  stat.  7  Geo.  4,  c.  46,  s.  47,  must 

sue  and  be  sued  by,  id.,  1186. 
those  under  stat.  7  &  8  Vict.  c.  113,  may  sue  by,  1185. 
death,  removal,  &o.,  of  officer  not  to  abate  action,  id. 
in  case  of  bankruptcy  of  officer,  1186. 

where  company  can  be  sued  by,  creditors  cannot  sue  individual 
member,  id. 
even  -where  business  relinquished  and  no  officer,  id. 
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OFFICER— continued. 

public,  deliyeiy  of  return  to  Stamp  OiBoe  not  oonditkm  precedent  to 
company's  right  to  sne  by,  1187. 
proof  that  person  is,  1186. 
of  the  peaoe,  actions  against,  1189  tf<M7.    Bee  Omstmiie. 
of  revenue,  &c.,  acting  in  ezeoation  of  statutes,  actions agmin<st.  1 20 1, 
provisions  in  yanous  public  statutes  for  the  protection  of,  id.^ 

1202. 
limitation  of  actions  against,  in  local  and  personal  Acts,  1:^2. 
notice  of  action  to,  1203  ei  teq.    See  Notioe  ef  Actum. 

OFFICIAL  COMMUNICATION, 

when  priyileged,  172.    See  WilnctM. 

secondary  evidence  not  then  admiamhle,  id. 

OFFICIAL  MQUIDATOB, 
power  of,  1172. 

OLB  DEED.    See  Ancient  WHtingt. 

OLD  ENTRIES, 

admissible  as  evidence,  56,  60. 

OLD  EXTENT, 

regularity  of,  presumed.  111. 

OLD  RECORD, 

when  lost,  how  proved,  108. 

OLD  WILL, 

proof  of,  143.    See  Will. 

ON  SALE  OR  RETURN, 

goods  sent,  are  within  reputed  ownerahip  dauae  of  Bankruptcy  Act. 
1883.. 1097. 

ONSLOWS  ACT, 

stat.  1  &  2  Oeo.  4,  o.  78.    See  Table  of  Statutes. 
rephiced  by  Bill  of  Exchange  Act,  1882.  .353. 

ONUS  PROBANDI, 

dependent  on  substance,  not  on  form  of  issue,  94. 
plaintiff  must  prove  negative,  if  part  of  his  case,  id, 
presumption  of  innocence,  id. 

whero  uct  peculiarly  within  knowledge  of  party,  95. 
primd  facie  illegal,  id. 
■    on  defendant,  in  covenant  for  non- insuring,  id. 
centra,  in  ejectment  for  forfeiture,  id. 
in  action  on  money  bond,  96. 
want  of  consideration  for  bill,  389.    See  BiU  ofBxckmufe. 

OPINION, 

collateral  facts,  evidence  of,  84.    See  Collateral  Facte. 
of  witness,  when  admiamhle  on  questions  of  skiU  and  judgment,  174, 
175.    See  WUneee. 

ORAL  EVIDENCE.    See  Wifneee. 

when  primary,  or  secondary  to  written  evidflnoe»  2.    See  Frimarf 

Evidence. 
admissible  to  prove /mj  of  tenancy,  partnership,  ftc,  id. 
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ORAL  EVIDENCE-HWwWfiwrf. 
admifiBioii  of  party,  2,  3. 
whether  excluded  by  suffioieiit  proof  of  writing,  a  question  for  the 

judge,  4. 
adnuaaible  when  writing  lost,  id.^  5. 
in  possesaion  of  opposite  party,  4. 

of  solicitor  who  claims  lien  or  privilege  of  client,  5. 
of  writing  out  of  the  jurisdiction  of  English  courts,  id. 
necessary  before  adinission  of,  notice  to  produce,  when,  7.     See 

Notice  to  Produce, 
when  admissible  to  explain,  or  add  to  documents,  16. 
inadmissible  to  vary,  or  contradict  writing,  id, 

or  to  alter  legal  construction  of  written  document,  17. 

but  writing  must  purport  to  be  a  complete  eontraet,  id. 
when  apparent  deficiencies  of  writing  may  be  supplied  by,  id, 
inadmissible  to  show  contract  was  made  by  party  as  agent  only,  18. 
admissible  to  show  that  agent  signed  for  himself  as  well  as  principal, 
id, 
or  to  charge  dormant  principal,  id. 
patent  ambiguity  to  be  explained  by  judge,  id, 
admissible  to  explain  sense  peculiar  to  trade,  local  usage,  &c.,  id. 
of  collateral  matter  admissible,  id,,  19. 
as  of  a  collateral  contract,  id. 

as  contract  by  landlord  to  repair,  keep  down  g^me,  &c. , 
19. 
inadmissible  to  explain  legal  incidents,  id, 
admissible  to  prove  consideration,  to  vary  date,  &c. ,  id, 
when  no  consideration  mentioned  in  deed,  id. 
to  prove  another  consideration  not  contrary  to  deed,  20. 

deed  delivered  on  different  day  than  date,  id. 
admission  by  bankrupt  not  contained  in  written  examination, 

id. 
statements  made  before  magistrate,  not  reduced  in  writing,  id. 
to  show  circumstances  under  which  deed  was  made,  id, 
to  contradict  mere  words  of  description  in  a  deed,  id, 
to  prove  fraud,  illeg^ality,  or  error,  21. 
to  set  aside  will  on  ground  of  fraud,  id, 
to  prove  matter  which  in  law  avoids  instrument,  id. 
to  show  mistake,  id. 
to  correct  misdescription  in  lease,  id. 
to  explain  ambiguity  in  postea,  id, 

aliier,  to  prove  erroneous  entry  of  verdict,  id. 
material  and   substantial  error  in   contract  where 

reformation  is  unnecessary,  id. 
mercantile  contracts  and  works  of  art,  22. 
to  prove  usage  affecting  the  contract,  id, 

in  case  of  warranty  to  depart  with  convoy,  id, 
to  explain  "  days*'  in  biU  of  hiding,  id, 

particuUr  terms,  id. 
to  prove  practice  on  board  ship,  id, 

to  reconcile  apparent  variances  in  bought  and  told  notes,  id, 
to  explain  "  level "  in  mining  lease,  id, 

**  across  country  "  in  wager  on  a  race,  id, 
to  prove  custom  in  com  market,  id, 

in  tobacco  trade,  23. 
as  to  engagement  by  public  singer,  id, 
of  trade  at  a  particular  port,  id. 
ienna  in  charterparty  or  other  contract,  id, 
*'  full  and  complete  cargo,*'  id. 
"  regpilar  turns  of  loading,*'  id, 
cargpo  for  particular  month,  24. 
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what  required  to  establish  local  usage,  &c.,  24. 

usage  caxmot  be  got  rid  of  by  oral  agreement,  t^. 
of  usage,  inadmissible  to  contradict  unequirocal  words,  id. 
as  **  more  or  less  "  in  mercantile  contract,  2o. 
or  to  show  a  custom  of  port  inconsistent  with  contract,  id. 
or  to  release  contractor  from  liabilitj,  id. 
but  admissible  to  show  broker  personally  liable,  id.^  26. 
unless  there  be  clause  inconsistent  with  liability,  26. 
evidence  of  usage  may  be  confirmed  by  that  of  «wii1m'  trades,  id. 
usages  of  market  binding  on  buyers,  id. 

and,  if  reasonable,  whether  they  knew  of  them  or  not,  id. 
but  not  if  unreasonable,  id. 

or  change  the  intrinsio  character  of  the  contract,  id. 
admissible  to  control  or  explain  agricultural  contracts,  id. 
as  that  heriot  is  due,  though  not  mentioned  in  lease,  id. 
or  custom  as  to  away-g^ing  crop,  id. 

alileTf  in  case  of  customary  right  excluded  by  oorenant,  id. 
custom  not  always  excluded  by  express  stipulation,  27. 
custom  for  tenant  to  sell  flints,  not  inconsistent  wi&  reaerrmtion 

of  mineralB,  id. 
to  qualify  contract  of  hiring,  id. 
when  admissible  to  explain  woras  having  a  statutory  meaning,  id. 
weights  and  measures,  id. 
old  and  new  style,  id. 
quarter  days,  &c.,  id. 
admissible  to  explain  ancient  charters,  grants,  &c.,  28. 
or  old  private  deeds,  id. 
alitor  J  to  explain  modem  deeds,  id. 
inadiniBsible  where  the  words  are  dear,  id. 
admissible  to  discharge  written  agreement,  29. 

even  though  required  by  Statute  of  Frauds,  id. 
written  agreement  may  \»  altered,  even  orally,  before  breach,  id. 
unless  agreement  required  by  statute  to  be  in  writing,  id. 
admissible  to  exj^Uun  latent  ambiguily,  u/.,  30. 

to  show  in  what  capacity  person  was  to  serve,  30. 

that  directors  of  company  signing  were  liable,  id. 
to  explain  enoneous  name  in  voting  paper,  id. 
in  devise,  as  to  persons  or  estates,  ui. 
where  description  not  entirely  true,  id. 
mistake  of  name  or  description,  id. 
to  show  "  wife  A.,"  not  testator's  wife,  31. 
to  put  court  in  position  of  testator,  id. 
inadmissible  where  subject-matter  exists  which  will  satisfy  tenns  of 
wfll,  &c.,  32. 
so  where  words  have  acquired  technical  meaning,  id. 
to  explain  patent  ambiguity,  id. 
to  explain  blank  for  deviaee^s  name,  m^. 
aliUr,  blank  for  christian  name,  id. 

or  where  initial  used,  id. 
ttmbUf  admissible  to  supply  blank  in  instmment  iriikdi  need 

not  have  been  ld  writing,  id. 
admisBible  to  supply  blaxu:  for  patron*8  name  in  bisfaop^s 
register,  33. 
admissible  on  questions  of  parcel  or  no  parcel,  id. 

conditions  of  sale,  shown  to  purchaser  at  sale,  evidence  against 
him  of  reputed  parcels,  id. 
on  former  trial,  1 15. 

when  may  be  taken  out  of  court,  id.    See  WitnetB. 
after  insufficient  answer  to  interrogatories,  id. 
witnesses  at  trial  generally  to  give  (Rnks,  1883,  O.  xzxviL,  r.  1),  152. 
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ORDER.    See  Judge' t  Order  ;  Order  of  Court. 
of  Privy  CoQn^,  how  proved,  105,  106. 
jiidge*B,  how  proved,  111. 
for  goodA  does  not  require  a  stamp,  230. 
for  payment  of  money,  how  stamped,  236,  240.    See  Stamp, 
delivery  order  for  goods  in  dock,  &c.,  stamp  on,  251. 
of  county  court,  for  giving  up  possession  of  premises,  how  far 

evidence  of  title,  944. 
<<  balance,"  on  voluntary  liquidation  of  company  is  not  a  final  judg- 
ment, 1117. 
of  disohargpe  in  bankruptcy,  effect  of,  1143.    See  Bankrupt, 
of  commitment,  cannot  be  drawn  up  ex  pott  faetOy  1197. 

except  in  case  of  court  of  record,  1 198. 
of  inferior  court  must  show  jurisdiction,  916. 

ORDER  AND  DISPOSITION.    See  Seputsd  Oumerthip. 

ORDER  OP  COURT, 
proof  of.  111. 

office  copy  sufficient,  id, 
is  not  a  record,  id. 
effect  of,  196. 

allegation  of  fact  in  order,  not  evidence  thereof  for  party  by 

whom  obtained,  id, 
making  judge*s  order  order  of  court,  evidence  of  order,  id. 
to  execute  mstrument,  &c.,  by  nominee  of  court,  136. 
when  evidence  of  submission  to  award,  478. 
of  equity,  for  attachment  for  non-payment  of  costs,  presumptive 

evidence  of  suit  pending,  198. 
for  payment  of  costs,  when  not  final  judgment,  1116,  1117. 

ORDERING  WITNESS  OUT  OF  COURT, 
practice  as  to,  157.    See  Witneu. 

ORDINATION, 

proved  by  certificate  of  bishop,  213. 

OTHERWISE  ABSENTING  HIMSELF.    See  Act  qf  Bankruptcy . 

OUSTER, 

actual  ouster  by  joint  tenant,  &c.,  must  be  proved,  in  ejectment,  999. 

evidence  of,  id. 
in  Quo  Warranto,  judgment  of,  admissible  against  third  person,  191. 

OUTGOING  TENANT.    See  Tenant. 

OUTLAWRY, 

for  felony,  whether  witness  rendered  incompetent  by,  164. 

OUTSTANDING  JUDGMENTS  AND  DEBTS, 
evidence  on  plea  of,  1225.    See  Executor. 

OVERSEER, 

S resumption  of  appointment  of,  44. 
ability  of,  for  goods  furnished  to  parish,  545. 
entitled  to  demand  of  copy  of  warrant,  1192. 

OWNER, 

meaning  of  reputed,  1090.    See  Beputed  Oumerthip. 
of  ship,  419.    See  Ship  Owner. 
VOL  n.  3  P 
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OWNERSHIP, 

acts  or  anerfaoDB  of,  53.    See  Sitanajf. 

acts  of,  in  different  parts  of  the  same  distiict,  when  admisBhle,  85. 

of  Tessel,  how  proTed,  406.    See  Inturanee. 

of  goods  insmed,  407.    See  Instmmee. 

of  wastes,  xiTers,  walk,  ditches,  ftc.,  931  f<  9eq,    See  Trtipmn. 

reputed,  mwuiing  of  in  bankrnpicj,  1090.    See  Sgpmted  OwmerJUp. 

OTBTEBS, 

ptQScriptiT6  light  to  dredge  fofr^  39. 


PACEEB, 

who  has  imiooentlj  shipped  goods,  whetiber  liaUe  in  travcr,  972. 
has  a  genoal  Uen,  977. 

PALATINATES, 

limits  of,  noticed  jodidally,  83. 


PARENT, 

not  liable  for  necessaries  snpplied  to  an  infant  dii^  544. 

nnlesB  authority  implied  from  dxcnmstanoes,  id. 

and  does  not  arise  from  mere  permnal  obligatiatt,  id, 

effect  of  Stat.  31  k  32  "^ct.  o.  122,  s.  37.  .546. 
advancement  of  money  l^,  presumed  to  he  a  gift,  573. 
meaning  of  word  in  Lora  Campbell's  Act,  766. 

damages  reoorerahle  by,  under,  767. 


modus,  pKored  by  reputation,  48. 
boundanes  of,  prored  by  reputation,  id, 

whece  two  piuishes  divided  by  river,  932. 
registers,  proof  of,  124.    See  SeyitUr. 
effect  of,  215.    See  Minister, 
ooostabLe  has  same  privilege  as  other  constables,  1190. 

PARISHIONERS, 

dedaratioDS  of,  admiiwiblft  on  questions  of  parish  bonndaiy, 

modut,  48. 
right  of,  to  pews,  797.    See  Btw, 

PARLIAMENT, 

proceedings  of,  noticed  iudieially,  80. 

Act  of,  ambiguous,  explained  by  parol  evidence  of  lon^  laer,  2ft. 
presumption  of  enstence  of,  m  favour  of  long  user,  40. 
to  be  teken  as  public,  and  judicially  noticed,  mdeaa  pcovidsd 

otherwise,  104. 
different  cItiiwps  of,  id. 
proof  of,  id. 

by  copy  printed  by  Queen's  printer,  id. 

marginal  note,  stops,  or  title,  noik  part  of  statute,  ttf.,  106. 
but  title  has  been  refefred  to,  105. 
private  act,  not  so  printed,  by  eramined  oopy,  tf. 
secondaiy,  when  lost,  id. 
best  methods  of  searching  for,  id. 
Irish  statutes  passed  prior  to  the  Union,  id, 
effM  of  preamble  of,  187,  188. 

local  and  personal,  provisions  of  stat.  5  &  6  "^ct.  e.  97, 
ing,  1202. 
journals  of,  evidence  of  facts  therrin  stated,  187, 188.    See 
uliUr,  resolutions  of,  188. 
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member  of,  privileged  in  speech,  868,  870. 

bandjlde  report  of  speech  of,  is  xniyileg^,  874. 

may  be  made  bankrupt,  1083. 
publication  of  papers  of,  877. 

PABOL, 

ancient  record  lost,  maj  be  proved  by,  108. 

agent  under  Stat,  of  Frauds,  ss.  4, 17,  may  be  appointed  bj,  309,  513. 

notice  of  dishonour  may  be  by,  370. 

so  abandonment,  426. 

so  promiae  to  marry,  476. 

so  notice  to  quH^  1014. 

PABOL  EVIDENCE.    See  OralJSoidenee ;  Witnest. 

PABSON, 

cannot  have  trespass  before  induction,  930. 

but  induction  as  to  part  is  induction  as  to  the  whole,  i(L 

action  for  recovery  of  land  by,  1053. 

plaintiff  must  prove  presentation,  institution,  &c.,  id, 

but  need  not  prove  title  of  patron,  id, 
presentation  by  corporation  must  be  in  writing  under  common 

seal,  id. 
institution,  how  proved,  id, 
induction,  how  proved,  id, 
no  proof  needed  of  taking  requisite  oaths^  id. 
evidence  of  property,  id. 

right  to  maintain  against  predecessor's  tenant,  id, 
sentence  of  suspension  a  bar  to  action,  id. 

PART  OWNER, 

of  ship,  not  necessarily  a  partner,  563. 

PART  PAYMENT.    See  ZimHaiiona,  Statutet  of. 

PART  PERFORMANCE, 

ground  for  enforcing  oral  contract  within  Statute  of  Frauds,  309,  310. 
specific  performance,  &c.,  granted,  310. 
and  also  damages,  id, 

but  only  where  judgment  for  specific  performance  could  be 
given,  id, 
aooeptsuice  or  delivery  of  possession  enough,  id. 
or  payment  by  tenant  of  mcreased  rent,  on  oral  agreement  for 

new  lease,  id. 
but  not  where  terms  uncertain,  id. 

or  performance  not  referable  to  terms  of  oral  contract,  id, 
marriage  is  not,  of  contract  of  which  consideration  is  marriage,  id, 
specific  perfonnance  with  oral  variations,  id.,  311. 
rectification  and  spedfio  performance  obtained  in  same  action,  311. 
where  absence  of  written  contract  is  fraudulent,  id. 
or  fraudulently  drawn  up,  id. 

PARTICULARS  OF  BREACHES  AND  OBJECHONS, 

in  action  for  infringing  copyright  of  books,  &c.,  800,  801,  809,  810. 

patent,  ■838. 

PARTICULARS  OF  DEFECTIVE  TITLE, 
in  action  by  vendee  against  vendor,  320. 

PARTICULARS  OF  DEMAND, 

regulated  by  Rules,  1883,  O.  xix.,  rr.  6,  7.. 88. 
plaintiff  bound  by,  id. 

3f2 
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•embUy  plaintifl  may  reoover  extra  his  particalan,  if  defendant  fnmiiii 

the  evidence,  88. 
mistake  in,  not  calcnlated  to  mislead,  immaterial,  id, 
materiality  of,  qaestion  for  the  judge,  id. 
may  be  amended,  id. 
amended,  cannot  be  delivered  except  by  jadge*8  order,  id. 

unless  accepted  by  opposite  party,  id, 
effect  of,  as  an  admission,  id. 
admissible  for  defendant,  to  proTC  payments  for  which  credit  is 

given,  89. 
proof  of,  id. 

are  no  part  of  the  record,  id. 

proof  of  fuller  account  referred  to  in,  id, 

annexed  to  record  differing  from  those  delivered,  id. 
effect  of,  crediting  payments  in,  id.^  662. 

PARTICULARS  OF  SET-OFF, 
rules  as  to,  88. 
amendment  of,  id. 
non-compliance  with  order  to  deKver,  id. 

not  waived  by  plaintiff  going  to  trial,  uf. 
effect  of,  as  an  admission,  id. 
proof  of,  89. 

PARTIES, 

admission  by,  primary  evidence,  2. 
non-joinder  and  mis-joinder  of,  90. 

common  law  rules  as  to,  id.,  92. 

Rules,  1883,  O.  xvi.,  90. 

amendable  in  most  cases  at  Nisi  Prius,  id.    See  Amettdmnti, 

objection,  when  to  be  taken,  id.,  684. 
where  contract  made  by  agent,  id. 
where  nominal  partner,  93. 
dormant  partners,  id. 
husband  may  sue  for  his  money,  deposited  in  bank  by  wife,  id. 
where  bankrupt  joint  contractor,  id. 
Hability  of,  to  be  ordered  out  of  court,  157. 
may  conduct  cause  and  give  evidence,  id. 
competency  of,  as  witness,  id.,  161  et  aeq.    See  Witneu. 
effect  of  judgments  and  verdicts  with  regard  to,  189  it  uq.    See 

Judgment. 
who  are  proper,  to  sue  on  covenant,  683. 

PARTITION, 

not  a  sale  within  the  Stamp  Acts,  248. 

PARTNERS, 

admission  by,  of  dissolution  of  partnership,  admissible,  64. 
admissions  by  one,  71. 

evidence  against  co-partner,  id, 

though  former  no  party  to  suit,  id. 
and  made  after  dissolution,  as  to  former  transaction,  id. 
but  not  as  to  what  occurred  previous  to  partnenhip,  id. 
to  prove  payment,  after  dissolution,  of  debt  to  partnorship,  U. 
inadmissible  as  to  subject,  not  of  co-partnership,  id, 
acknowledgment  of  deed  by,  id. 

inadmissible  by  one  becoming  partner  after  cause  of  aotkn  arose, 
id. 
actions  by,  93. 
joinder  of  dormant,  id. 
answer  in  Chancery  by,  evidence  against  co-partner,  198. 
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where  one  can  bind  another  hj  accepting  bills,  354.    See  Acceptance 

of  Bill  of  Exchange. 
indorsement  of  bills  by,  362.     See  Indorsetnent. 
notice  of  dishonour  of  bill  to,  371.     See  Notice  of  Dishonour, 
aatibfaction  to  one,  satisfaction  to  all,  392. 
liability  as,  533. 

dormant  partner  liable,  534. 

though  contract  (not  under  seal)  does  not  name  him,  id. 
joinder  of,  as  defendant,  optional  with  plaintiff,  id. 
not  liable  on  contracts  subsequent  to  his  retiring,  537. 
partnership,  how  proved,  534. 

by  parol,  though  there  be  a  deed,  2,  id. 
by  answer  in  Chancery,  id. 
by  suffering  name  to  be  used,  id. 

clerk  whose  name  is  used  with  his  consent,  id. 
distinction  between  general  partners  and  those  in  a  par- 
ticular concern,  id. 
where  stipulation  that  party  shall  receive  no  profit  is  known 

to  contractor,  party  not  liable,  id. 
must  be  shown  that  name  is  used  with  party's  consent,  id. 
person  allowing  his  name  to  be  used  by  the  firm,  liable  as, 

id. 
firm,  carrying  on  business  in  name  of  one  of  the  partners, 
bound  by  his  acts,  535. 
unless  act  was  done  by  partner  on  his  own  behalf  alone, 
id. 
by  participation  in  profits,  id. 

immaterial  for  whose  use  profits  received,  id. 

executors  of  deceased  partner  carrying  on  trade  for  benefit 

of  estate,  liable  as  partners,  id. 
proportion  immaterial,  id. 

mimaterial  whether  party  dealing  knew  of  participation,  id, 
profits  must  be  taken  as  such,  id. 

if  proportional  part  in  lieu  of  salary,  party  not  liable,  id. 
distinction  between  participation  and  payment  according  to 

amount  of  profits,  id. 
participation  in  profits  now  in  certain  cases  does  not  consti- 
tute i>artner,  536. 
test  of  partnership,  whether  trade  carried  on  by  defen- 
dant's agents,  id. 
stot.  28  &  29  Vict.  c.  86,  ss.  1— 5.  .W.,  537. 
effect  of,  637. 

imsigned  contract  not  within  statute,  id. 
advance  must  be  by  way  of  loan,  and  so  appear,  id. 
where  nominal  lender  is  partner,  act    does  not 

apply,  id. 
does  not  apply  to  loan  on  security  of  trader's 
businees,  id. 
incoming,  not  liable  for  old  debts,  id. 
retiring  partner,  release  of,  id, 
dormant  partners,  id, 
creditor  may  be  put  to  his  election,  id. 
creditor  transferring  account  to  new  firm  with  notice,  538. 
authority  of  partner,  how  far  excluded  by  notice  of  disclaimer,  id, 
liability  of,  how  far  several  as  well  as  joint,  id, 
effect  on,  iif  judgment  against  co- partner,  id, 
when  shareholders  in  mining  company  are  partners,  id, 

shareholder  may  be  charged  as  partner  without  proof  of  strict 

legal  interest  in  the  mine,  id, 
defendant's  interest  how  proved,  539. 
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part  owner  of  ahip  is  nofc  Deoeanrilj  »  partner,  563. 
when  thej  can  soe  oo-partners  for  monej  paid,  570. 
have  authoritj  to  bonow  maoej  for  puipoaes  of  trading  paztnenli^, 
574. 

metUf  in  mining  conoern,  id, 
cannot  maintain  mooej  bad  and  xeceiYed  on  diiiaan  of  pnfilay 
592. 

nnleas  in  ease  of  qiecial  agreement,  593. 
may  recover  on  aoooont  stated  after  diasointian,  599. 
payment  to  one,  eridenoe  against  all,  664. 

bnt  receipt  hy  one  may  be  rebatted  by  proof  of  fraud,  t^ 
tender  to  one,  of  partnership  debt,  good,  676. 
same  tmstee  in  case  of  bankruptcy  of  Tarioos,  1086. 
evidence  of  repated  ownerahipin  case  of  paztncEa,  1098. 
share  of  dormant,  not  within^ankmptcy  Act,  1883,  id, 
action  by  solvent  partner,  and  tmstee  of  bankrupt,  1124,  1125. 

PABTNEBSUIP.    See  Fitrimen. 

notice  ol  dissolution,  evidence  of  dissofaition,  tiumgh  paxtnenldp  be 

by  deed,  64. 
when  it  must  be  proved  by  plaintiif  soing  on  bill,  354. 
how  proved,  533  tt  9eq.    See  Fartnen. 
joint  stock  company  is  in  the  natme  of,  538.    See  Jmmi  SUA  Omi- 

contracts  of,  will  not  bind  inftmt  member  of,  643. 
pcesomption  in  accoont  with,  when  no  q^edal  applioatian  of  pay- 
ment made,  666. 
user  of  name  similar  to  that  of  plaintiff's,  so  as  to  mislead,  833. 

PABTT.    See  Fkrtus, 

PABTT-WALL, 

evidence  of  ownership  of,  933. 

under  Metropolnan  Building  Acts,  id. 


PASSEKOEBS, 

canisra  of,  622  el  Mf .    See  Carrier, 
foot,  duty  of,  in  crossing  highway,  739. 

level  crossing  on  railway,  753. 

PATENT.    See  lettere  Faimt, 
letters,  how  proved,  106. 

how  seafed  with  seal  of  patent  office,  107. 
proof  of  foreign,  101. 
action  for  infringement  of,  835. 

common  law  right  of  Grown  to  ffnnt  patents,  id, 
restrained  by  Statute  of  Monopolies,  21  Jac  1,  o.  3.  .tf. 
patents  now  regfnlated  by  Flttents,  Designs,  and  Trade  Marks  Act, 
1883,  46  ft  47  Vict,  c  57.  .836. 
provisions  in  general  appl^  to  existing  patents  (s.  45),  id, 
seal  (^  patent  office  to  be  judicially  noticed  (s.  84),  id, 
on  patents  has  same  effect  as  great  seal  (s.  12),  id, 
to  be  sealed  as  of  date  of  application  (s.  13),  id. 
interim  protection  after  acceptance  of  complete  specifioatMn 
(s.  15),  id, 
but  no  proceedings  for  infiingement  prior  to  publication  of 

complete  spednoation,  id, 
subject  to  this,  patent  takes  effect  from  date,  id. 
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patents  now  regulated  by  Patents,  &c.  Act,  1883 — continued, 
tenn,  limited  to  fourteen  jears  (a.  17  (1) ),  836. 

but  patent  ceases  on  failure  to  ma&e  presozibed  payments 

(8.  17  (2) ),  id. 
time  for  paymen);  may  be  enlarged  (s.  17  (3,  4) ),  id. 
but  court  may  refuse  to  giye  dunage  for  infringement  after 
failure  (s.  17  (4)  {b) ),  id,,  837. 
register  of  patents  to  be  kept  (s.  23  (1) },  837. 
to  heprimdfaeie  evidence  (s.  23  (2) ),  id. 
assignments  to  be  entered  therein  (s.  87),  id, 
rectification  of  by  court  (s.  90),  id, 
copies  of  extracts,  certified  and  sealed,  to  be  evidence  (s.  89^,  id, 
certificate  under  hand  of  comptroller  to  be  primd  faeis  eviaence 

(s.  96),  id, 
president,  secretary,  or  assistant  secretaiy,  may  sign  for  Soard 

of  Trade  (s.  102a),  id, 
documents  so  signed  or  sealed  to  be  evidence,  id, 
certificate  signal   by  president,  conclusive   evidence   of   fact 

certified,  id, 
at  trial  of  action  for  infringement  there  may  be  an  assessor 

(s.  28),  id.,  838. 
plaintiff  and  defendant  to  deliver  particulars  (s.  29  (1,  2,  3)),  838. 
no  evidence  admissible  of  matters  not  in  particulars  (s.  29  (4) ),  id, 
but  they  may  be  amended  (s.  29  (o)),  id. 

at  the  tnal,  if  case  for  amendment  be  made  out,  id, 
vagueness  of  particulars  seems  no  objection  at  trial,  id. 
defendant's  objections  to  validity  only,  need  be  given,  id, 
proceeding  hy  tei,  fa.  to  repeal  letters  patent  abolished  (s.  26  (1)), 
id, 
petition  to  revoke  is  substituted  (s.  26  (2) ),  id. 
defendant  to  begin  (s.  26  (7) ),  id, 

every  ground  on  wnich  sci,  fa,  was  available  is  defence  to 
action  for  infringment  (s.  26  (3) ),  id. 
one  of  several  owners  can  sue  alone  for  infringement,  id.,  839. 
exclusive  licensee  cannot  sue  in  absence  of  grant,  839. 
patentee,  when  not  estopped  from  denying  validity,  id» 
defence,  id, 

denial  of  grant,  id, 
denial  of  infringement,  id. 
plaintiff*  8  proof  under,  id. 
intention  immaterial,  id, 

but  a  bondjide  experiment  is  no  infringement,  id. 
proof  that  defendant  sold  patented  article  is  evidence  of 

infringement,  id. 
infringement  to  buy  and  seU  articles  made  by  machine  which 

is  infringement,  id. 
colourable  variation,  fraudulent,  id. 
so  mechanical  or  chemical  equivalent,  id. 
user  of  part  of  patented  combination,  id, 
combination  producing  same  new  result   by    mechanical 

equivalents,  id.,  840. 
»ecu8,  where  result  old,  unless  all  improvements  claimed,  840. 
patent  for  new  result,  with  effectual  process,  is  exclusive,  id. 
no  infringement  to  sell  parts  of  patented  combination,  id, 
infringement  to  import  patented  articles  from  abroad,  id, 
even  though  made  abroad  under  licence  there,  id, 
so  user  of  such  articles  for  experiment  and  instruction, 

id. 
Bo  mere  transit  through  England,  id. 
but  agents  merely  passing  goods  through  custom-houso 
not  liable,  id. 
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denial  of  infringement — emtinued. 

by  defendant*B  aervants  oontraiy  to  his  directions,  840. 
master  of  ship  restrained  from  nainK  pumps  in  ship,  id. 
similarity  of  result  and  refusal  to  show  maiohine  is 

of  infnnffement,  id.,  841. 
patent  UndB  Grown  (s.  27  (1) ),  841. 

hut  Grown  and  servants  and  agents  may  nae  inventioa 
upon  terms  (s.  27  (2) ),  id. 
plaintiff  not  first  inventor — or  Inyentian  not  new,  id. 

plaintiff  must  in  the  first  instance  give  slight  eTidenoe  of 

novelty,  id. 
newly  imported  manufacture,  id. 
what  prior  use  will  avoid  j^tent,  id. 
abandonment,  evidence  of  imperfection  of  invention,  id. 
daim  for  new  process  not  supported  by  improvement  in 

old,  id. 
application  of  old  contrivance  in  old  way  to  analogoos 

subject,  842. 
knowledge  b^  public  of  process  without  user,  id. 
pubucation  tn  book,  what  sufficient,  id.,  843. 
public  user  by  inventor  before  patent,  843. 

in  colony,  nanting  patents,  not  sufficient,  id. 

where  application  accepted,  invention  may  be  poUiahed 

(8.  14),  id. 
exhibition  in  certain  exhibitions  not  to  prejudice  patent 
(s.  39),  id. 
defence  that  speoiflcation  does  not  describe  invention,  id, 
inventor  to  file  complete  specification  (ss.  5  ei  teq.)^  id. 
to  describe  nature  of  invention,  ftc,  id. 
to  end  in  distinct  statement  of  invention  riaiined,  id. 
sufficient  if  it  refer  to  drawings  accompanying  pro- 
visional specification,  id. 
must  be  pleaded  specially,  id. 

construction  of  specification  a  question  for  the  court,  844. 
technical  terms  of  art  are  for  the  jury,  id. 
question  whether  description  in  specification  will  produce 

result,  may  be  referred  to  expert,  id. 
provisional   and   complete    spedfication   must  oonenwod 

(s.  9  (1) ),  id. 
specification  is  bad  if  process  can  be  done  by  only  odc  of 

two  specified  ways,  id. 
description  must  be  sufficient  to  carzy  out  invantian,  t^ 

\^at  description  sufficient,  id. 
specification  must  distinguish  what  is  old  from  new,  id., 
patentee  may  apply  for  leave  to  amend  spedficatian,  fto. 
(s.  IS  {!)),  id. 
no  amendment  allowed  to  make  daim  larger  or  difSereBt 

(s.  18  (8) ),  id.,  845. 
amendment  part  of  spedfication  (s.  18  (9)},  845. 
section  does  not  apply,  as  long  as  action  for  infringe- 
ment, &c.,  pending  (s.  8  (10)),  id, 
or  for  revocation  of  patent,  id. 
action  not  pending  after  judgment,  id. 
amendment  formerly  hy  disdatmer,  id. 
object  and  effect  of  disclaimer,  id. 
court  may  allow  plaintiff  to  apply  to  disclaim  (s.  19  (1)], 
id. 
on  what  terms  disclaimer  allowed,  id. 
limit  as  to  damages  in  such  case  (s.  20),  id. 
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illegality-  or  inutility  of  inventioD,  845. 
must  be  specially  pleaded,  id, 
sufficient  if  shown  as  to  part,  id, 
small  amount  of  utility  sufficient,  id. 
traverse  of  assignment  of  patent  to  plaintiff,  846. 

want  of  registration  must  be  specially  pleaded,  id, 
but  need  not  be  stated  in  notice  of  objections,  id. 
assigpaee  can  sue  assignor  before  registration,  id. 
as  to  reg^tration  of  probate  of  deceased  patentee,  id. 
mortgagor  can  sue  after  registration  of  mortgage,  id, 
damage— account — injunction,  id, 

court  may  order  injunction,  inspection,  or  account  (s.  30),  id, 
plaintiff  must  elect  between  damages  and  an  account,  id. 
measure  of  damages,  id.^  847. 

injunction  usual  remedy  to  prevent  infringement,  847. 
to  restrain  probable  infringement,  id, 
certificates,  id. 
for  costs,  id. 

required  under  s.  29  (6),  id, 
that  validity  of  patent  was  in  question  (s.  31],  id. 

applies  to  costs  of  second  action  only,  id. 
under  County  Ck>urts  Act,  1888,  s.  116.  .294,  id,.  Add,  847. 

PATENT  AMBIGUITY, 

is  to  be  explained  by  judge,  18. 

cannot  be  explained  l^  oral  evidence,  32.    See  Oral  Evidence, 

PATRON, 

title  of,  living,  need  not  be  proved  in  ejectment  by  parson,  1053. 

PAWNBROKER, 

may  recover  balance  of  loan,  although  special  ticket,  574. 

when  justified  in  detaining  person  or  property,  922,  923. 

trover  lies  against,  where  stolen  goods  pawned,  957. 

right  of  true  owner  not  affected  by  Pawnbrokers'  Act,  1872,  id.,  976. 

refusal  by  servant  of,  to  deliver  goods,  a  conversion  by  master,  971. 

goods  in  hands  of,  not  within  reputed  ownership  of  pawnor,  1096. 

PAYEE, 

of  bill,  evidence  in  actions   by,  against  acceptor,  350,  384  et  »eq. 

See  Acceptance  of  Bill. 
against  drawer,  365  et  teq.      See 
Bill  of  Exchange. 
of  note,  evidence  in  actions  by,  against  maker,  401  et  acq.    See  iVo- 

mieaory  Note. 
of  cheque,  evidence  in  actions  by,  against  maker,  397.    See  Cheque. 

PAYMENT.     See  Payment  of  Money  into  Court ;  Receipt ;  Satisfaction, 
presumption  of«  36.     See  Presttmption. 
proved  by  admission  of  receipt,  66,  662. 
may  be  proved  orally,  though  unstamped  receipt  given,  220. 
of  legacies,  how  proved,  266. 
by  tenant  to  his  lessor  before  notice  of  assignment,  good,  333. 

unless  the  rent  was  not  due,  id. 
to  superior  landlord  or  mortgagee,  when  evidence  under  defence  of 
payment  in  action  for  rent,  uf.,  695. 

when  Tuider  denial  of  rent  being  in  arrear  in  replevin,  1076. 
of  landlord's  taxes,  333.    See  Tazet, 
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of  bill  of  exdhange,  39 1 .    See  Bill  tf  Exehmtge. 
ntpra  proUtt  ioc  honour,  379. 
effect  of,  id, 
effect  of  award,  ordaring  payment  to  thizd  peraon,  479. 
proof  of,  in  action  for  money  paid,  566.    See  Mmnty  pmid. 
m  ignoranoe  or  by  mistake,  men  it  can  be  reooverod  bac^  583.    See 

Moiuy  had  and  received, 
of  principal  or  interest,  when  it  will  take  case  out  of  Statute  of 

LimitationB,  652,  685,  688.     See  Limitatums,  SUUmtet  of. 
admowledgment  of  debt  by  part  payment,  652.     See  LimilsHma^ 

Statute*  of, 
must  be  specially  pleaded,  660. 

cannot  be  given  in  evidence  without  being  pleaded,  id, 
cannot  be  ^own  under  set-off,  661. 

account  stated  and  payment  of  balance,  evidence  under  defence  of,  id, 
plaintiff  admitting  payment  by  his  particulars  can  only  recover 

excess,  id. 
where  ciedit  given  for  sum  paid,  defence  of,  applies  oniy  to  ^**^*^***ft^ 

id.,  662. 
usual  mode  of  proving  is  production  of  receipt,  66,  265,  662.    See 

Ad/nietioHi, 
to  agent,  662. 

to  solicitor  in  action,  good,  id. 

aliteTf  to  sohcitor*8  derk  or  agent,  id. 
to  peraon  at  oounting-house,  id. 
to  person  employed  to  sell,  id. 
to  agent  negotiating  contract,  663. 
to  auctioneer,  662. 
to  solicitor  of  vendor,  663. 

Conveyancing   Act,   1881,  s.  56,  dispenses  with   wrilUaa 
authority  of  vendor,  id. 
and  now  even  where  vendor  is  a  trustee,  id. 
when  section  appUes,  id. 
deed  must  be  j^ioduced,  id. 
possession  of  negotiable  security,  evidence  of  authority  to  receive 

money,  id. 
to  factor,  id. 

agent  must  in  general  receive  in  money,  id. 
set-off  against  agent,  insoficient,  except  bv  general  usage,  id. 
by  bill,  note,  or  cheque  to  agent,  is  good  if  customary,  id. 
or  if  subsequenuy  paid,  id. 
though  indorsement  forged,  id. 

but  payment  to  particular  agent  must  not  be  by  bill,  664. 
deposit  at  auction  may  however  be  by  cheque,  id. 
to  one  of  several  persons,  not  partners,  m^. 
payment  to  one  partner  is  payment  to  all,  id. 
by  agent,  id. 

will  support  averment  of  payment  by  principal,  id. 
by  one  of  several  partners,  payment  by  all,  td. 
by  third  person  on  defendant's  behalf,  id. 
appropriation  of  paymente,  id. 

party  paying  may  appropriate  at  time  of  payment,  id. 
when  paid  generally,  party  receiving  may  appropriate,  id. 
even  at  subsequent  time,  665. 
and  to  prior  demand,  though  merely  e^uiteble,  id. 
and  to  debt  barred  by  the  Stetute  of  Limitations,  id, 
where  the  law  will  make  application,  id. 
in  case  of  current  acoounto,  id. 

surviving  partnership,  id. 
unlcBS  circumstances  rebut  presumption,  id. 
breach  of  trust  not  to  be  presiuned,  id.,  666. 
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appropriation  of  'pKymeD.ta—eontinued, 

where  the  law  will  make  application — continued, 
in  ease  of  partnership  and  indiTidnal  debts,  666. 
coet-book  mine,  id. 
none  where  creditor  has  security  for  part,  id. 
in  case  of  two  demands,  one  legal  the  other  illegal,  id. 
hy  hill  or  note,  id. 

in  exchange  for  goods,  all  risks  are  taken,  id.,  667. 
eontra,  in  payment  of  pre-existing  debt,  667. 

unless  transferee  make  security  his  own  by  laches,  id, 
when  not  treated  as  cash,  operates  as  conditional  payment,  id. 
and  suspends  remedy  during  currenoT,  id. 

except  where  debt  is  for  rent  or  dy  specialty,  id, 
if  party  receive  order  on  third  person  entimng  him  to  cash,  and 
take  bin,  he  runs  the  rislc,  id, 
aliUr,  if  he  take  cheque  from  purchaser's  agent,  id, 
duty  of  creditor  to  whom  cheque  is  sent  in  payment,  id, 
payment  presumed  where  bill  has  been  taken  for  debt,  id, 
cheque  reoeiyed  as  cash,  evidence  of  payment,  id. 
by  crossed  cheque  received  by  payee,  and  paid  by  banker,  399, 

668. 
effect  of  losing  a  ne^tiable  bill  taken  in  payment,  668. 

or  creditor  makmg  bill  his  own  by  laches  or  alteration,  id, 
other  kinds  of  payment,  id. 

by  mere  transfer  of  figures  in  acoouiit,  id, 
to  third  person,  by  direction  of  creditor,  id, 
acceptance  of  goods  in  satisfaction  of  debt  constitutes  payment, 
669. 
prod  of,  in  action  of  debt  for  rent,  695. 

on  bond,  714,  715.    See  Bond, 
of  rent  for  use  of  lights  is  not  an  interruption,  774,  775.    See  Lights, 
annual  payment  for  use  of  way  will  defeat  enjoyment,  785. 
to  and  by  bankrupts,  when  valid,  1131  H  aeq.    See  Truhtees  of 

Bankrupts. 
to  executor,  1208.    See  Executor  and  Administrator, 
by  executor  de  ton  tort,  1213. 
by  executor,  effect  as  admission  of  assets,  1219. 

PAYMENT  OP  MONEY  INTO  COURT, 

may  be  made  by  defendant  or  plaintiff  in  all  actions,  75. 

and  with  denial  of  liability,  except  in  actions  for  defamation,  id, 
defendant  succeeding  on  former,  but  failing  on  latter  defence 
is  entitled  to  judgment,  290. 
timplieiter,  admits  cause  of  action,  76. 

but  not  the  quantum  of  damages,  id, 
effect  of,  under  6  &  7  Vict.  c.  96,  in  action  of  libel,  880. 
no  provisbn  for,  by  plaintiff  in  replevin,  716,  1079. 

FEDIOBEE, 

hearsay,  when  evidence  to  prove,  44.    See  Hearsay, 
hung  up  in  family  mansion,  evidence,  45. 

alitsTy  if  professing  on  the  face  of  it  to  be  collected  from  registers, 
wills,  Ac,  id, 
proved  by  heralds*  books,  212. 

PEERAGE, 

books  of  history,  not  evidence  of  creation  of,  214. 
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PENALTY, 

ecclesiastical,  how  far  liability  to,  proteots  witnesB  from  answeriiij^, 

166. 
on  stamping  document  after  execution,  227. 
whether  contract  provides  for,  or  liquidated  damages,  316. 
evidence  in  action  of  debt  for,  717. 

where  contract  stated,  must  be  xxroved  as  laid,  id. 
general  evidence  for  plaintiff,  id, 

onus  of  proof  where  action  for  acting  without  qualification, 

95,  id. 
Crown  can  alone  sue,  where  statute  does  not  say  who  shall 
recover  it,  717. 
unless  interest  given,  as  to  party  grieved,  id. 
not  necessary  to  prove  authority  from  the  Grown,  id. 

or  that  person  entitled  to  penalties,  id. 
corporation  cannot  sue  for  penalty,  unless  empowered  by 
statute,  id, 
evidence  of  commencement  of  action,  id. 

by  statement  of  claim  showing  when  writ  issued,  id. 

evidence  admissible  to    show,   after  cause  of  action 
accrued,  id. 
Statutes  of  Limitation  to  action,  id,,  718. 
evidence  of  locality  of  cause  of  action,  id. 

venue  local  only  where  statute  prior  to  21  Jac.  1,  c  4,  m/. 
except  in  case  of  renewed  statute,  id. 
statute  applies  only  to  common  informers,  id. 
BO  not  to  debt  for  extortion  against  pound  keeper,  id. 
defence  arises  under,  not  guilty  by  statute,  id. 
defence,  718. 

not  guilty  by  statute,  21  Jac.  1,  o.  4,  s.  4,  id. 
how  to  be  pleaded,  id. 

recovery  in  action,  no  bar  to  prior  action,  id. 
but  bar  to  subsequent  action,  id. 
unless  prior  action  ooUusive,  id. 
no  damages  recoverable  except  the  penalty,  id. 

PERAMBULATION, 

evidence  of  boundary,  932,  933,  934. 

PERILS  OF  THE  SEA, 

proof  of  loss  by,  416  «^  $eq.    See  Lou. 

PERSONAL  ACTS  OF  PARLIAMENT.    See  Parliammt. 

PERSONAL  PROPERTY, 

action  for  trespass  to,  924  et  seq.    See  Trespass. 

PERSONALTY, 

wills  of,  117,  118,  143  et  seq.    See  Will. 

PEW, 

presumptive  evidence  of  right  to,  39. 

entry  in  vestry  book  of  repairs  done  to,  evidence  of  title  to,  211. 
action  for  disturbance  of,  797. 
proof  of  right  to,  id. 

freehold  of  church  in  rector  or  vicar,  id. 
claimed  by  prescription  or  faculty,  id, 
must  be  annexed  to  a  messuage,  id. 
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TEW—eontinued. 

action  for  distorbanoe  of — continued, 
proof  of  right  to — continued. 

mere  user  bj  owner  of  honjse  is  insufficient,  797. 

but  long  possession  is  evidence  ag^ainst  wrong-doer,  id. 
repairs  done  by  owners  of  house,  evidence  of  annexation, 
id. 
with  long  exclusive  possession  evidence  of  faculty, 
«?.,  Add.  797. 
may  be  in  respect  of  house  out  of  the  parish,  797. 
no  action  lies  for  disturbance  of  allotted  seat,  id. 
remedy  where  chapel  or  aisle  in  hands  of  private  free- 
holder, id. 
freehold  of  pews  when  conferred  by  private  Act,  798. 
Prescription  Act  does  not  apply  to,  id. 
seats  and  pews  in  churches  after  1818  regulated  by  statutes, 
id. 

PHOTOGRAPH, 

of  person  used  as  evidence  of  his  identity,  124. 
copyright  in,  817  0^  teq.    See  Copyright. 

PHYSICIAN, 

not  ]privileged  from  disclosing  confidential  communications,  171. 
opinion  of,  admissible  as  to  general  effects  of  disease,  174. 

as  to  symptoms  of  insanity,  id. 
proof  of  being,  492. 

at  common  law  could  maintain  no  action  for  fees,  494. 
or  for  travelling  expenses,  id. 

unless  under  special  contract,  id. 
may  now  sue  if  registered  under  stat.  21  &  22  Vict.  o.  90,  id. 

but  fellows  ol  B.  College  of  Physicians  cannot  sue  for  fees,  id. 

PICTITRE, 

declarations  of  persons  viewing  libellous,  how  far  evidence,  862. 
in  trespass  for  destroying,  defendant  may  show  it  was  libellous,  926. 

PILOT.    See  Negligence. 

when  compulsorily  employed,  shipowner  not  liable  for  injury  caused 
by  his  default,  457. 
owner  must  show  that  his  negligence  has  not  conduced  to  the 

damage,  744. 
respective  duties  of,  and  of  master  and  crew,  id. 
when  employment  of,  is  compulsory,  id. 

then  not  fellow  servant  with  officers  and  crew  of  ship,  id. 
in  case  of  negligence  liable  in  his  bond  for  100/.  and  pibtage  only, 
747. 

PLEADINGS, 

statements  in,  admitted  if  not  denied,  77. 
filed  by  delivery  to  the  officer,  107,  110. 
amendment  of,  286  et  seq.     See  Amendment. 

Bules,  1883,  relating  to,  301  et  seq.    See  Eules  of  the  Supreme  Court . 
as  to  defences,  id.,  629. 

counter-claim  and  set  off,  671. 

PLEDGE  OF  GOODS, 

on  sale  of  unredeemed,  by  pawnbroker,  no  warranty  of  title,  467. 
by  factor  valid,  though  against  instructions  of  principal,  953.     See 

Factor;  Factors*  Act,  1890. 
when  goods  stolen,  owner  may  maintain  trover  against  pawnbroker, 

957. 
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PLEDGE  OF  GOODS— continued. 

damages  for  wronfl^folly  parting  with  posseflaion  of,  968. 
indonement  of  bilTof  lading  as,  does  not  defeat  right  of  stoppage  im 

trmiuitUf  subjeot  to  pledge,  986. 
not  within  Bills  of  Sale  Acts,  where  possession  passed  to  pledgee, 

1258. 

FLSITE  ADMINTSTSA  VIT, 

eyidenoe  on  defence  of,  1218.    See  Sxeeutor  amd  Admmi&iraitr, 

POLICE, 

actions  against,  1189  «<  teq.    See  CcmtahU. 
oonntj,  have  same  protection  as  other  constaUes,  1189. 
so  have  metropolitan,  id.,  1190. 

and  further  protection  by  stat.  2  ft  3  Yict.  c.  71 .  .1190. 
authority,  action  agamst  for  dainage  done  hj  rioters,  12^9.     See 
Riot  {Damages)  Aet,  1886. 

POLICE  MAGISTRATE, 

action  against,  1189,  1198,  1200. 

POLICY  OF  mSUBANCE.    See  Imuranee. 

POLL  booe; 

at  election,  proved  hy  certified  oopj,  101. 

by*  examined  copy,  122. 
in  evidence,  210. 

POOR  LAW  ACTS, 

actions  against  persons  acting  under,  1202.    See  Qfieer. 

PORT, 

meaning  of,  in  marine  insuxanoe,  409. 

in  chartetparty,  451. 
liberty  to  call  at,  415. 

POSSESSION, 

proof  of,  of  document  of  which  notice  to  produce  has  been  given,  9, 

10.     See  Notice  to  Produce. 
evidence  of  seisin  in  fee  of  land,  and  property  in  chattels,  34. 
contract  of  sale  adopted  by  taking,  321. 
evidence  of  tiUe  to  diip  or  goods,  406.    See  ImuraHce. 
primd  facie  sufBcient  to  charge  party  as  assignee  of  a  tenn,  692. 
of  stranger,  whether  sufficient  to  prove  breach  of  oovenant  not  to 

assign,  697. 
sufficient  title  in  action  for  nuisance,  721.    See  ymeanee, 
proof  of,  in  action  for  disturbance  of  watercourse,  792. 
evidence  under  justification  in  defence  of,  in  action  for  assault,  915. 
what  is  sufficient  in  trespass  to  personal  property,  924.    See  TVetpuae, 

to  land,  927  et  eeq.    See  Treepase. 
proof  of,  of  defendant,  in  trespass  for  mesne  profits,  927.    See  IVvt- 

paes. 
when  purchaser  of  goods  is  entitled  to,  947.    See  Gmvertiom  of  Goode, 
any,  sufficient  to  i«MTif«.in  trover  against  a  wrong-doer,  962.    See 

dmveraion  ofGoode. 
proof  of  light  of,  in  trover,  963. 
of  goods,  legal  lien  cannot  arise  without,  980. 

eeeue,  as  to  equitable  lien,  id. 
what  possession  puts  an  end  to  traueitus  of  goods,  985.    See  8Uppm§e 

in  Traneitu. 
evidence  of  title,  in  ejectment  against  a  wrong>doer,  991,  992. 


Index,  1535 

party  lawfully  in>  oaxmot  be  ejected  without  previous  demand,  993, 

1002. 
of  tenant  for  years  glyes  seisin  to  owner  of  inheritanoe,  1028. 
doctrine  of  non-adverse,  now  done  away  with,  1061. 
of  surface  is  ^rtmi/otft^  possession  of  minerals,  1063. 
discontinuance  of,  within  Statute  of  Limitations,  id, 
of  cettui  que  trust,  1064. 

of  tenant  in  common,  not  possession  of  co-tenant,  1066. 
what  is  sufBcient,  by  a  bankrupt  to  be  reputed  ownership,  1096. 

See  Stputed  Oumerihip. 
of  goods  assigned,  when  a  badge  of  fraud,  1260. 

POST, 

proof  of  sending  letters  bv,  61,  374,  376. 

notice  of  dishonour  of  bill  by,  373,  374. 

letters  presumed  to  be  delivered  in  usual  course  of,  374. 

S resentment  of  cheque  bv,  397. 
elivery  of  solicitor's  bill  by,  485. 
money  sent  by  order  of  creditor  by,  and  lost,  is  payment,  662. 
'  notice  to  quit  by,  1012. 

FOST  LITEM  MOTAM.    Bee  Hearsay. 

POST  OFFICE.    See  Carriers;  Post;  Postmark. 

POSTEA, 

under  the  J.  Acts  and  Bules,  1883,  what,  110,  194. 
formerly  was  evidence  of  a  trial  had,  194. 

POSTHUMOUS  SON, 

may  lay  his  tiUe  in  ejectment  on  day  of  his  father's  death,  993. 

POSTMABK, 

howinroved,  122. 

evidence  of  date  of  sending  letter,  213,  214. 

may  be  contradicted  by  oral  evidence,  214. 

not  conclusive  of  time  of  posting  notice  of  dishonour,  874. 

POSTMASTERS  AND  LETTER  CARRIERS,  ACTIONS  AGAINST. 
See  Carrier. 

POST-OBIT  BOND, 

when  cause  of  action  arises  on,  688. 

POUND, 

distrainor  must  impound  in  proper,  898.    See  Irregular  Distress. 

POUNDAGE, 

sheriff  may  retain,  1275. 

not  entitied  to,   where  goods  delivered  to  debtor's  trustee  in 
bankruptcy,  1280. 
nor  for  taking  the  body  in  execution,  1279,  id. 

POUND-BREACH, 

proper  remedy  for  lessor,  to  recover  distrained  goods,  962. 

POIFND-KEEPER, 

venue  not  local  in  debt  against,  for  extortion,  718. 
liability  of,  for  reoeiviog  goods  wrongfully  distrained,  909. 
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POWER, 

proof  of  execation  of,  160. 

terms  mast  be  strinUy  pursaed,  id. 

defective  attestation  cannot  be  sapplied  by  evidsooe,  mlitauU^  id, 

by  will,  how  to  be  executed,  id. 

what  is  Bofficient  execution,  otherwise  than  by  wiQ,  151. 

confirmation  of  leases  defectively  executed  under,  1004. 

POWER  OF  ATTORNEY.     See  Order  of  Coitrt. 

should  be  produced  and  proved  when  deed  delivered  by,  136. 
must  be  by  deed,  to  authorize  the  execution  of  a  deed,  id. 
deposited  in  central  oiBce,  may  be  proved  by  oiBoe  copy,  id. 
for  valuable  consideration  may  be  iirevocaUe,  id. 
when  irrevocable  for  one  year,  id. 
stamp  on,  255,  256. 

joint,  by  members  of  dub,  requires  only  one  stamp,  223. 
conveyance  executed  undcv-,  may,  it  seems,  be  refused,  316. 

PRACTICE  AT  TRIAL, 

under  Rules,  1883.  .271  et  teq. 

party  who  begins  may  sum  up  if  his  oppcment  do  not  an- 
nounce his  intention  to  call  evidence,  271. 
party  on  other  side  may  also  sum  up  evidence,  if  any,  id. 
right  to  reply  same  as  heretofore,  td. 
iame  course  usual  where  trial  before  judge  alone,  272. 
where  several  issues,  the  plaintiff  opens  only  his  part  of  issue,  id. 
evidence  in  reply,  id. 

not  to  be  merely  confirmatory,  273. 
jadge  has  discretion  in  admitting,  id. 
evidence  may  be  interposed  to  disprove  admissibility  of  evideDoe,  id. 
as  to  disprove  possession  of  document,  id. 
but  not  to  exclude  a  document /w*imi/a^  admissible,  id. 
where  document  referred  to  in  the  pleadings  or  affidavits,  Bnlea, 
1883,  as  to,  id. 
party  bound  by  view  taken  by  counsel  at  trial,  id. 
evidence  rejected  by  judge  cannot  be  relied  on  after  trial  as  admis- 
sible for  another  purpose,  id, 
point  waived  at  Nisi  Prius  no  ground  for  complaint  of  misdirectiab,  t^. 
misstatements  of  facts  by  judge  should  be  mentioned  at  the  time, 

tdiUr  of  law,  id.,  274. 
evidence  cannot  be  objected  to  after  judge  has  begun  to  sum  up,  274. 
where  material  point  omitted  by  judge,  id. 
party  cannot  conduct  case  in  person  and  by  counsel,  id. 
may  conduct  case  and  give  evidence,  id. 
ynxQ  of,  cannot  conduct  case,  id. 
counsel  cannot  be  heard  personally  and  by  counsel,  id. 
what  question  to  be  put  to  jury  by  judge,  id. 
where  jury  may  be  required  to  assess  damages  separately,  id. 
trial  of  sevend  causes  together,  id. 
of  several  issues  separately,  id. 
power  to  refer,  276. 

by  counsel  and  sc^oitors,  id. 

by  judffe  under  Arbitration  Act,  1889,  id. 

judge  may  refer  to  special  or  official  referee  any  questian 
for  inquiry  and  report  (s.  13  (1)),  id. 
but  question  must  be  certain  to  arise,  id. 
or  in  certain  cases  the  whole  cause  or  matter  (s.  14),  id. 

but  not  where  there  is  prior  question  of  liaUliiy,  276. 
or  at  any  stag^  may  direct  inquiries  to  be  made  or  acoomit 
to  be  taken,  id. 
may  be  taken  in  the  office  of  district  registry  (s.  66},  276. 
soientifio  question  may  be  referred  to  expert,  for  ezpe* 
riment  and  report,  id.,  844. 
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PRACTICE  AT  TRIAL— continued. 

trials  before  referee,  261.    See  Referee, 
power  to  compromiae,  277. 

in  action  for  malidouB  prosecution,   defendant's  counsel  maj 
withdraw  imputations,  id, 

fresh  action  neeessarj  to  set  aside  compromise  on  ground  of 
fraud,  &o.,  id, 

consent  of  client  to  compromise,  cannot  arbitrarily  be  withdrawn, 
278. 

liability  for  compromising  against  client's  wishes,  id, 
who  is  to  be^in,  id, 

the  party  on  whom  the  affirmative  issue  lies,  id.  et  teq. 

in  actiou  for  unworkmanlike  execution  of  contract,  id. 

by  indor^iee  of  bill  against  acceptor,  where  consideration  denied, 
279. 

on  life  policy,  where  intemperance  asserted,  id. 

in  issue  on  sanity  directed  out  of  Chancery,  id. 

when  issue  is  on  defendant,  id. 

when  defendant  under  obligation  to  admit  ^huntifrB  case,  id, 

where  damages  are  the  object,  plaintiff  begms,  280. 
aliterf  where  damages  ascertained  or  nominal,  id. 

or  where  the  defendant  has  not  denied  them,  281. 

where  one  of  several  issues  is  on  plaintiff,  id. 

in  action  for  recovery  of  land,  id. 

defendant  to  be  entitled  to,  must  admit  whole  of  plaintiff's 
case,  id. 

discretion  of  judgfe  as  to,  282. 

erroneous  direction  may  be  g^und  for  new  trial,  id. 
right  to  reply,  id. 

party  who  be^pns  has,  if  other  party  calls  witnesses,  id, 

when  in  the  discretion  of  the  judge,  id, 
arguments  of  counsel,  id, 

on  points  of  law,  id. 

on  claim  of  right  to  begin,  id. 

on  objection  of  witness  to  question,  173,  id. 

where  party  conducts  his  own  case,  283. 
separate  defence  of  co-defendants,  id, 

in  action  for  recovery  of  land,  id, 

in  action  ex  delicto,  id, 

on  issue  out  of  Chancery,  284. 

where  third  party  has  hl>erty  to  attend  trial,  id. 

where  plaintiff  bias  joined  defendants,  for  alternative  relief,  id. 
set-off  and  counter-claim,  id, 
third  party,  id, 

right  of,  to  attend  trial  and  cross-examine  witnesses,  id. 

contribution  may  be  ordered  against  co-defendants,  id. 
exception  for  misdirection,  id, 

by  motion  in  C.  A.,  id. 
judge  may  give  jury  his  opinion  on  question  of  fact,  285. 
discontinuance,  or  withdrawing  the  record,  id.    See  Discontinuance. 
effect  of  non-appearance  at  the  trial,  id. 

where  plaintiff  appears,  but  not  the  defendant,  id. 

where  defendant  appears,  but  not  the  plaintiff,  id, 

judgment  obtained  may  be  set  aside,  upon  terms,  id. 
amendment  at  Nisi  Prius,  286  et  eeq.    See  Amendment. 
withdrawing  a  juror,  289. 

where  terms  not  observed,  new  trial  ordered  at  once,  id. 
adjournment  of  trial,  id. 
damages,  290. 
points  of  law,  id. 
VOL.  II.  3  O 
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PRACTICE  AT  TRlAL—amtmued, 
order  to  enter  judgment,  290. 

must  be  heard  and  determined  by  judge,  id. 
application  to  stay  execution,  t^. 
execution  immediate  in  actions  in  general,  id. 
application  for  stay  of,  id. 

in  action  for  recovery  of  land,  id. 
order  for  deliveiy  of  specific  chattds,  291. 
as  to  costs,  id.    See  Cott*. 

PREFERENCE, 

fraudulent,  what  amounts  to,  1108.    See  Act  of  Bankruptcy . 

PREFERENTIAL   PAYMENTS    IN    BANKRUPTCY  ACT,    188S 
(stat.  51  &  52  Vict.  c.  62). 
gives  rates,  taxes,  and  wages  obtain  priority  over  rent  in  bankruptcy 
or  winding  up,  1127. 

PREJUDICE, 

letter  written  "  without,**  not  admissible,  62. 
nor  the  answer,  id. 

except  to  prove  that  an  offer  had  been  made,  63. 

PREMIUM.    See  Apprentice. 

when  plaintiff  entitled  to  return  of,  paid  on  marme  policy,  435.    See 
Insurance. 

PRESCRIPTION, 

private,   cannot  be  proved  by  evidence  of  reputation,   49.      See 

Hearsay. 
Lord  Tenterden*s  Act  for  shortening  the  time  of,  772,  778,  783. 
in  action  for  obstruction  of  light  and  air,  772.    See  Light*, 
evidence  of  prescriptive  right  of  common,  778.    See  CommBm. 

of  way,  783.    See  Way. 
liberty  to  hunt,  hawk,  &c.,  within,  779,  780. 
rights  in  grross  not  within,  778. 
right  to  pew  by,  797-    See  Few. 

PRESENTATION, 

proof  of,  in  action  for  recovery  of  land  by  parson,  1053. 

PRESENTMENT  OF  BILL, 

for  acceptance,  in  action  against  draw^,  when  necessary,  Bills  of 
Exchange  Act,  1882,  s.  39.. 365. 
in  case  of  bill  payable  at  or  after  sight,  id. 
such  bill  must  be  presented  or  negotiated  within  reasonable  time^ 
by  holder,  s.  40,  id. 
if  he  fail  to  do  so,  drawer  and  indorsers  prior  to  him  are 
discharged,  s.  40  (2),  366. 
rules  as  to  presentment,  s.  41  (1),  id. 
excuses  for  non-presentment,  s.  41  (2),  id. 
effect  of  non-acceptance,  s.  42,  id. 

dishouour  by  non-acceptance  and  consequences,  s.  43,  id. 
holder  may  refuse  qualified  acceptance,  s.  44  (1),  u/. 

effect  of  taking,  s.  44  (2),  id. 
where  bill  presented  and  refused,  notice  must  be  given,  367. 
bill  must  be  left  with  drawer  for  24  hours,  id. 
when  drawer  not  discharged  by  want  of  notice,  id.,  370. 
action  may  be  brought  if  drawee  refuse  to  accept,  s.  43  (2) .  .36C. 
within  what  time  it  must  be  presented,  367. 
holder  may  put  bill  in  circulation  without  presenting  it,  id. 
for  payment,  in  action  against  acceptor,  not  necessary  on  a 
acceptance,  s.  52.  .352. 
aecusy  on  a  qualified  acceptance,  s.  54  (1),  id.,  353. 


i 
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PRESENTMENT  OP  BILL— continued, 

for  payment,  in  action  against  drawer,  367. 

rules  for  presentment,  s.  45,  id, 

when  not  payable  on  demand,  s.  45  (1) .  .id. 
payable  on  demand,  s.  45  (2} .  .368. 

what  is  reasonable  time,  id. 

by  and  to  whom,  and  where,  s.  45  (3),  id. 

proper  place  lor,  s.  45  (4),  id. 

when  no  person  there,  s.  45  (5),  id. 

to  several  persons,  not  partners,  to  be  to  all,  s.  45  (6),  id. 

to' whom,  when  drawee  dead,  s.  45  (7),  id. 

when  sufficient  through  post  office,  s.  45  (8),  id. 

holder  to  exhibit  billon  preflentment  and  give  it  up  on  payment, 
s.  52  (4),  id. 
of  bill  abroad  must  be  according  to  law  of  foreign  country,  s.  72  (3), 
345,  Mf. 

must  be  made,  though  acceptor  bankrupt,  id. 

in  case  of  death,  to  personal  representative,  id. 

to  agent,  when  accepted  by  him,  369. 

at  bankers,  within  banking  hours,  id. 
after,  when  sufficient,  id. 

at  merchant's  private  residence,  id. 

to  banker's  clerk  at  clearing  house,  id. 

at  particular  place  when  biU  made  payable  there,  368. 

directed  to  particular  address  and  accepted  g^nenlly,  369. 
proof  of,  promise  to  pay  is,  id. 
deU/in,  when  excused,  s.  46  (1),  id. 

ovlj  so  long  as  cause  of  delay  exists,  id. 
when  dispensed  with,  s.  46  (2),  id. 
of  foreign  bUl  in  this  country,  protest  not  evidence  of,  376.    See 

Protest. 
after  acceptance,  aupra  protett^  or  for  honour,  s.  67 . .  379. 

when  to  be  presented,  380. 
must  be  proved  m  action  by  indorsee  against  indorser,  380,  381. 

PRESUMPTION, 

of  loss  of  document,  6,  7. 

of  destruction  of  useless  paper,  6. 

of  possession  of  instrument,  9,  10. 

general  nature  of  presumptive  evidence,  33,  34. 

of  payment  of  rent,  id. 

of  revocation  of  will  by  subsequent  alteration  of  property,  34. 

of  legitimacy  of  child  bom  in  wedlock,  id. 

of  damage  resultiDg  from  unlawful  act,  id. 

of  gfood  consideration  for  bill  of  exchange,  id. 

of  innocence,  id. 

of  marriage  from  cohabitation,  id. 

of  owner^p  from  possession,  id. 

of  a  good  tenant  to  the  praeipe  in  support  of  an  old  recovery,  id, 

of  due  execution  of  deed  thirty  years  old,  id. 

of  endowment  of  a  vicarage,  id. 

of  the  continuance  of  things  in  statu  quOj  id. 

of  official  character,  id. 

of  a  place  being  within  a  parish,  id. 

of  intention  from  probable  consequence  of  act,  id. 

of  fact  from  direct  proof  of  other  fact,  id. 

from  omission  to  call  witnesses,  id. 

of  contents  of  document  objected  to  at  trial  and  rejected,  35. 

from  refusal  to  produce  documents  after  notice,  id, 

of  immemorial  custom,  id. 

of  public  navigable  river,  id. 

3g2 
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FRESUKFTIOy— «oi»<M«itf. 
of  eztza-paroelual  land,  35. 
of  **  emjua  eat  mlum,  4^.,"  id. 
of  dmte  of  writmg  liter,  id. 
of  lioence  of  lord  of  manor  to  cndoae  wssie,  36 
of  letter  having  been  Mnt,  id. 
of  date  of  indonements  on  prnmiiwngy  notes,  t^ 
of  date  of  bill,  «f. 


of  knowledge  of  roles  of  dab,  hw  member,  id. 

of  ounstitotion  of  oompany  by  pcrsop  dealing  with 
it,  uf. 
difPerenoe  between  obtigatoty  and  rebuttable,  id. 
of  payment,  id. 

receipt  for  rent,  a  presomption  of  former  rent  paid,  id. 

by  proof  of  sabseqnent  payment,  id. 

of  aooeptanoe,  in  hands  of  aooeptor,  alter  it  was  due,  if  psu»wl 

to  have  been  in  dronlatioD,  id. 
of  wages,  where  custom  to  be  paid  weeidy,  37. 
by  agent,  where  costom  to  acoonnt  daily,  id. 
of  aooounting,  by  factor,  after  a  reasonable  time,  id. 
of  debt,  id. 
on  prodnction  of  dieqne  indorsed  by  pUintiff  and  paid,  id. 


qtuerty  whether  proof  of  payment  by  drawer,  id.. 
of  btmd,  after  twenty  years  imd  even  less,  id. 

zebatted  by  admiiwkm  or  payment  of  interest,  id. 

or  by  proof  of  residence  abroad,  38. 
indorsements  by  deceased  obligee,  of  receipt  of  interest 
within  twenty  years,  adnusHible  to  rebat,  id. 
bnt  mnst  be  shown  to  haye  existed  before  presomption 
arose,  id. 
of  property,  id, 

of  selwn  in  fee,  by  possesnon,  or  receipt  of  rent,  id. 
of  light  to  minerals  by  owner  of  fee,  vL 

zebatted  by  want  of  enjoyment,  or  by  nser  by  others,  id, 
of  quit  rent  to  lord  of  manor,  id. 
of  ri^ht  to  support  from  oontignoos  honse,  id.,  769. 

m  the  case  of  adjoining  and  sniftuse  land,  39. 
of  owner  of  sarfaoe  being  also  owner  of  sabsoil,  id, 
of  grants,  &c.,  id.    See  Urteription. 

of  easements,  lights,  and  right  of  way,  id. 
of  right  to  pew  by  prescription,  id.,  797,  Add.  39. 
of  right  to  stream  of  water,  by  poflscasion  for  twenty  yean,  39. 
of  easement  of  landing  nets,  td. 
of  commons  and  estoTers,  id. 

of  fishery,  to  corporations,  in  trost  for  inhabitants,  id.,  40. 
of  lateoal  support  for  building,  40,  769. 
of  access  of  air,  40,  776. 
of  charters  and  grants  from  the  Grown,  40. 
circumstances  may  negative  grant,  t^. 
of  Act  of  Parliament,  id. 
of  oonveyance,  rule  as  to,  id.,  41. 
of  title  by  prescription,  41. 
of  right  to  fees,  tolls,  &o.,  id. 

of  surrender  not  afforded  by  possession  of  lease  wiUi  seals  out  off,  id, 
of  duration  of  life  and  survirorahip,  id. 
of  death  without  issue,  id. 

after  lapse  of  seven  years,  42. 
of  person  in  missing  ship,  id. 
of  survivorship  of  persons  wasbea  overboaid,  id, 
of  incapability  of  sexual  intercourse,  id. 
of  period  of  gestation,  id. 
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in  fayotir  of  regularity  of  acts,  appointments,  &o.,  43. 
of  lively  of  selain,  id, 
that  act  done  not  unlawful,  id. 
illegality  not  generally  presumed,  id, 
that  entry  at  public  office  waa  regular,  id. 
of  due  delivery  of  post-letter,  id. 
of  due  appointment  of  official  persons,  id. 
surrogate,  id, 
justice  of  the  peace,  id, 
constable,  id. 
'*  attested  soldier,*'  44. 
constable  appointed  under  local  act,  id. 
commissioners  for  taking  affidavits,  id. 
vestry  clerk,  id, 
solicitor,  id. 
overseer,  id. 

incumbent  of  a  living,  id. 
of  law  in  favour  of  affirmative  of  issue,  onus  of  proof,  91. 
of  regul^ty  of  old  extent,  1 10. 
of  commission  in  case  of  old  inquisitions,  111. 
of  witnesses  having  been  examined  as  directed  by  commission,  186. 
of  execution  of  deed,  140. 

that  interlineations,  &c.,  were  made  before  execution,  id. 
of  regular  attestation  of  will,  147. 
that  words  interlined,  &c.,  in  will  were  added  after  execution,  143. 

not  always  necessary  presumption,  id. 
of  regularity  of  award,  151. 
of  stamp  on  instrument  lost,  or  not  produced  on  notice  given  to 

opposite  party,  220. 
of  acceptance  of  tenant  by  landlord,  326. 

bin  during  currency,  353. 
of  money  lent  by  indorsee  to  indorser,  383. 
of  value  given  by  holder  of  bill  or  note,  343. 
of  ownership  of  ship,  406. 
of  interest  of  insured,  407. 
of  inception  of  risk,  in  actions  on  policies,  409. 
of  seaworthiness  of  ship,  413,  414. 
of  licence  to  legalise  voyage,  416. 
of  loss  of  missing  ship,  419. 

adjustment  of  policy  ojily  primd  facie  evidence,  427. 
of  promise  of  marriage,  476. 

of  liability  of  husband  for  goods  delivered  to  wife,  541, 
of  value  ai  goods,  where  not  proved,  545. 
of  liability  of  registered  owner  of  ship  for  repairs,  562. 
payment  of  money,  presumed  to  be  payment  of  debt,  573. 
of  gift,  where  money  advanced  by  parent  to  child,  id. 
of  receipt  of  value  by  finder  of  bank  notes,  575. 

for  goods  by  agent,  id. 
of  appropriation  of  payments,  664,  665.    See  Fajftnent, 
of  bemg  assignee  of  term,  692. 
that  an  independent  contractor  caused  accident,  728. 
of  negligence  in  passenger  carriers,  737. 

in  case  of  other  accident,  757. 
of  dedication  of  way  to  the  public,  787.    See  Way, 
of  breach  of  patent,  840,  841. 
of  publication  of  libel,  858. 
of  malice,  in  action  for  defamation,  863. 

malicious  prosecution,  883. 
of  service,  in  action  for  seduction,  910. 
of  owner^p  of  roads,  wastes,  rivers,  ditches,  walls,  &c.,  931. 
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PRESUMPTION— «m^ii«f</. 
of  oonvenioiiy  969. 

of  conyeyanoe  of  legal  estate  bj  tmsteeB,  996. 
in  case  of  satifified  terms,  id. 

facts  rebutting  such  presmnpiion,  id. 
party  setting  up  presumption  must  show  title  good  in  sub- 
stance, id. 
of  ouster  of  tenant  in  common  by  co-tenant,  999. 
of  encroachment  by  tenant  being  for  landlord's  benefit,  1000. 
of  demise  from  year  to  year,  1003,  1004. 

a  presumption  of  fact  and  not  of  law,  1004. 
of  intention  that  agreement  should  not  work  a  forfeiture,  1006. 
of  commencement  of  tenancy,  1009. 
of  receipt  by  tenant  of  notice  to  quit,  1011,  1015. 
of  rerocation  of  lost  will  seen  last  in  testator's  hands,  1045. 

how  rebutted,  id. 
of  possession  of  probate,  1217. 
of  assets,  on  defence  oiplene  adminiMtraviif  1218. 
of  fraud,  in  assignment,  without  changfe  of  jKMsession,  1250. 

PRIEST, 

presence  of,  necessary  to  validity  of  marriage  at  common  law,  1032. 
1035,  1036.     See  Marriage. 

PRIMARY  EVIDENCE, 

rule  that  best  evidence  must  be  given,  1. 

as  in  case  of  will  of  lands,  uie  will  itself,  id. 
in  case  of  an  ag^reement  in  writing,  the  writing,  id. 
but  writing  does  not  always  exclude  oral  evidence,  2. 
as  the  mere  narrative  of  a  fact  reduced  to  writing,  id, 
or  giving  a  receipt,  id. 
or  serving  a  demand  in  writing,  id. 
as  a  written  promise  of  payment,  id. 

where  the  fact  of  a  certain  relation  is  to  be  proved,  as  of 
landlord  and  tenant,  id, 
or  of  a  partnership,  id. 
or  of  employment  of  agent  by  letter,  id. 
marriage  reg^ter  not  the  only  evidence  of  marriage,  id. 
inscriptions  on  banners  at  public  meeting  may  be  proved  orally,  id. 
so  transactions  at  such  meetings,  id, 
so  an  inscription  on  a  monument,  id, 
admissions  of  party  to  suit,  primary  evidence  against  him,  uf.,  62,  03. 
judicial  proceeidings,  or  examined  copies  of  them,  best  evidence,  3. 
oounterpifirt  of  deed  is  original  evidence,  id. 

so  copy  of  same  impression  of  printed  matter,  id. 
agreement  reduced  into  writing  must  be  produced,  id. 

aliteTf  unsigfned  or  executory  memorandum,  unaccepted  proposal, 

private  minute,  &c.,  id.,  4. 
but  only  when  relating  to  matter  in  question,  4. 
but  so  on  claim  for  extras  on  a  written  contract,  id, 
existence  of  writing,  how  proved  at  trial,  id. 
sufficient  proof  of,  question  for  judge,  id, 

PRINCIPAL.    &ee  Agent;  Surety, 

when  bound  by  admissions  of  agent,  69 — 71. 
when  may  be  sued  on  sale  to  agent,  532. 

PRINTER, 

cannot  recover  for  printing  immoral  or  libellous  books,  636. 
has  lien  on  copies  printed  by  him,  977. 
has  no  lien  on  stereotype  plates,  979 
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PRISON  BOOKS, 

what  thej  prove,  210. 

PRISOiraE, 

obtained  as  a  witDOSs  bj  habeat  corpus,  or  order,  153. 

whether  it  is  a  trespass  to  remove,  to  wrong  class  of  prison,  918. 

constable  may  not  in  general  handcuff,  1194. 

definition  of,  within  rasons  Act,  1877 . .  1247. 

sheriff  not  liable  for  his  escape,  id. 

PRIVATE  ACT  OF  PARLIAMENT.    See  FarliamenC, 

PRIVATE  WAT.    See  JFay, 

PRIVILEGE.    See  Witness, 

of  Parliament  jndiciallj  noticed,  80. 

of  refusing  to  produce  documents  that  would  criminate,  154. 

title  deeds,  155. 
of  refusing  to  answer,  166  et  seq, 
of  husband  and  wife  from  disclosing  communications  made  during 

marriage,  162,  168. 
of  refusing  to  answer  questions  to  show  witness  g^ty  of  adultery, 

163. 
of  oounsel  and  solicitors  in  not  disclosing  matters,  164,  168,  169. 
of  persons  not  to  disclose  communications  with  government,  171, 172. 
how  claimed,  173. 
when  defamatory  communications  are  privileged,  8C8  et  seq.    See 

Defamation, 

PRIVILEGED  COMMUNICATION.    See  Defamation, 

PRIVY, 

where  document  is  in  hands  of,  notice  to  produce  to  defendant  suf- 
ficient, 9.    See  Notice  to  Froduee. 
effect  of  judgments  and  verdicts  with  reg^ard  to,  190.    See  Judgment, 
answer  in  Chancery  evidence  against,  197. 

PRIVY  COUNCIL, 

orders  of,  how  proved,  105,  106. 

PRIZE, 

effect  of  judgment  of  condemnation  as,  202.    QeeAdmiraltf/,  Court  of. 

PROBABLE  CAUSE, 

proof  of  want  of,  in  action  for  malicious  prosecution,  884.    See  Mali' 

eious  Prosecution, 
in  action  for  malicious  arrest,  891.    See  Malicious 
Arrest, 
ag^ainst  justices,  1194,  1195. 

PROBATE  AND  LETTERS  OF  ADMINISTRATION, 
how  proved,  117. 

by  probate  or  letters  themselves,  or  exemplification,  id, 

by  Act  Book,  id. 

or  examined  copy,  id. 

when  lost,  118. 

act  of  Prerogative  Court  under  seal  credited  in  courts  of  law,  id. 
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PROBATE  AND  LETTERS  OF  ADMINISTRATION— <wi/tii«n;. 
effect  of,  201. 

not  eridenoe  of  anr  fact  which  is  matter  of  inferenee,  W. 

as  of  the  death,  id. 
may  be  prored  to  be  revoked,  202. 
probate  oonclnaiTe  as  to  Talidity  and  contents  of  will  of  paaom- 

alty,  id. 
not  proof  of  will  of  lands,  148  et  Mf .,  202. 

except  under  20  &  21  Vict.  c.  77,  as.  62,  64. .  148,  149.    See 
WiU, 
effect  of  jadgment  granting,  202. 
stamp  on,  264.    See  Stmmp. 

granted  under  stat.  20  &  21  Tict.  c.  77,  by  Court  of  Probate,  1207. 
ma  J  be  granted  by  registrar  of  district  in  which  deceased  had  a 
fixed  place  of  abode  (s.  46),  1208. 
cannot  be  impeached  on  ground  of  no  such  abode  (a.  47),  m/. 
persons  dealing  with  administrator  protected,  id. 
grants  by  county  court  judge  not  impeachable  on  ground  of  resi- 

denoe  or  ralue  (s.  67),  id. 
court  may  appoint  administrator  pendente  lite  (s.  70),  id. 

who  alone  can  sue  (s.  75),  id. 
bond  JIde  payments  to  and  by  administrator  protected,  whether 

revoked  or  not  (ss.  77,  78),  id. 
grants  made  before  statute  confirmed  (ss.  86,  87),  1209. 
on  renunciation  of  executor  (s.  79),  1208. 
on  death  of  executor  who  has  not  proved,  or  non- 
appearance of  executor  cited,  1209. 
jurisdiction  of  Court  of  Probate  now  vested  in  High  Court,  149, 1208. 
assigued  to  Probate,  ]>ivoroe,  and  Admiralty  Division,  ttf. 
probate  sealed  with  the  seal  of  that  Division,  149. 
granted  in  Ireland,  sealed  with  seal  of  court  in  England,  to  haveeffert 
in  England,  1209. 
so  in  the  case  of  Scotch  confirmations,  id. 
gpranted  to  one  of  several  executors,  evidence  of  title  of  all,  1211. 
need  only  be  produced  by  executor  at  trial,  id. 
letters  of  adjmnistiation  must  be  granted  before  action,  id.    See  Ad- 

ministration. 
evidence  of  assets,  1218. 

PROCEEDINGS. 

judicial,  how  proved,  3,  107  et  teg. 

when  courts  will  notice  them  judicially,  80  et  teq. 

PROCESS, 

of  law,  money  paid  under,  cannot  be  recovered  back,  588. 
evidence  of  justification  under,  916.    See  Aseault. 
action  foi  abuse  of  civil,  888.    See  Mulicioia  Arrest. 
justification  under,  must  be  specially  pleaded,  923. 
of  inferior  court,  jurisdiction  must  appear  on  face  of  warrant,  916. 
authority  of,  is  authority  at  law,  936. 
actions  against  sheriff  for  not  executing,  1276.    See  SheriJP. 

PROCHEIN  AHT.    See  Kext  Friend. 

PROCLAMATION, 

judicially  noticed  on  production  of  Ghizette,  83. 

how  now  proved,  105,  106. 

of  fine  not  proved  by  chirograph,  109. 

Stat.  11  &  12  Vict.  c.  70,  id. 
effect  of,  188. 
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PROCURATION. 

bill  aooepted  hj,  without  authority,  acceptor  not  liable  on  bill,  348. 

except  in  case  of  partners,  id, 
party  talang  acceptance  by,  has  notice  of  a  limited  authority,  id. 
cheque  indorsed  l^,  banker  protected  in  paying,  395. 

PRODUCTION, 

of  instrument  under  subpana  ducet  tecum,  154.     See  Subpcsnd. 
of  bill  of  exchange  or  note  on  trial,  346.    See  Bill  of  Exchange. 

PROFITS, 

participation  in,  when  it  constitutes  a  partner,  535.    See  Partner, 
d  premier f  right  to,  acquired  by  30  years*  user,  778. 

right  to  take  water  from  well  is  not,  but  an  easement,  792. 
mesne,  action  for,  942  et  uq.    See  Treepaes, 

PROaRKSSIVE  DUTY, 
now  abolished,  265. 

PROMISE, 

to  pay,  dispenses  with  proof  of  notice  of  dishonour,  or  of  whatever  is 

required  to  entitle  plaintiff  to  sue,  377. 
on  gpiarantee,  not  invalid  by  reason  that  the  consideration  does  not 

appear  in  writing,  461. 
of  marriage,  not  within  Statute  of  Frauds,  s.  4 .  .476. 

proof  of  breach  of,  id.    See  Marriage, 
to  pay  interest,  when  implied,  595.     See  Interest  ofjfone^. 
by  infant  cannot  be  ratihed  after  fuU  ag^,  644.    See  Infancy;  Infant. 
by  executor,  what  sufBcient  to  bar  Statute  of  Limitations^  1226. 

PROMISSORY  NOTE, 

cannot  be  varied  by  oral  evidence,  16,  17. 
indorsements  on,  presumption  of  date  of  making,  36. 

of  payment  of,  38. 
stamp  on,  235  et  teq.    See  Stamp. 
variance  in  description  of,  347.     See  Bill  of  Exchange. 
definition  of  B.  of  Ex.  Act,  1882,  s.  83  (1).  .400. 
payable  to  maker's  order,  not  note  unless  indorsed,  s.  83  (2),  id. 
not  invalid  by  reason  of  collateral  pledge,  s.  83  (3),  id. 
made  and  payable  in  British  lalanas,  inland  note,  s.  83  (4),  id. 
incomplete  till  delivery,  s.  84,  id. 
may  be  made  by  two  or  more  makers,  s.  85,  id. 
payable  on  demand,  to  be  presented  within  reasonable  time  of  indorse- 
ment, s.  86(1),  id. 
what  is  reasonable  time,  s.  86  (2),  id, 
where  negotiated,  s.  86  (3),  id. 
provisions  of  Act  apply  in  general  to  promissory  notes,  s.  89  (1),  id. 
how  applicable,  s.  89  (2) .  .401. 
provisions  that  do  not  apply,  s.  89  (3),  id. 
of  corporation,  may  be  under  seal,  s.  91  (2).  .340,  id. 
bank  notes,  stamps  on,  235. 

amount  of,  401. 
evidence  in  actions  on,  400. 

plaintiff  must  be  holder,  401. 
payee  v.  maker,  id. 

liabilij^  of  maker,  id. 

enect  of  making,  s.  88,  id. 
liability  of  agent  on,  s.  26.  .348,  402. 
of  directors  of  company,  402. 


1546  Index, 

FR0MIB80BY  VOrTE-Miimmed. 


payee  v.  maker — amtinued. 

proof  of  maUng  the  note,  401. 

what  a  atnfBrient  admieBioa  oif,  id. 
maj  be  pajaUe  to  a  holder  of  office,  a.  7  ^2} .  .MI,  402. 
pajaUe  by  infitalments,  341,  342,  402. 
pneentmenb  lor  pajrme&t,  402. 

only  neoeaaary  where   place   specified   in    the  bodv. 

a.  87  (1),  uf.,  403. 
and  then  muat  be  made,  although  maker  haa  ahwnondfd 

and  left  no  effects  there  or  means  of  payment,  403. 
payable  on  demand,  <lflw>««H  need  not  be  alleged  or 
prored,  id. 
so,  if  at  sight,  or  on  preseotatioD,  a.  10  (1) . .  342.  »d. 
payable  at  two  plsoes  may  be  presented  at  eiiher,  403. 
notice  of  diahonour  to  maker,  nnneceasary,  id. 
note  haa  days  of  grace,  id. 

in  respect  of  each  instalment,  where  payable  br 
instalments,  id. 
evidence  nnder  money  claims,  id. 

only  between  immediate  parties,  id. 

of  money  lent  between  payee  and  maker,  id. 
when  pozpOTting  to  be  for  intefest,  is  evidenee  of  an 

account  stated  for  principal,  id. 
ccDsideratianreooTeFable,  ul. 

bat  not  when  n^potiaUe  and  lost,  or  where  laekes,  id. 
9.  maker,  id. 
no  defence  that  note  was  ooDateial  securitv  for  a  mortgage, 
404. 
9.  indorser,  id. 
presentment  for  payment  necessary  to  make  indorser  liable. 

s.  87  (2),  id. 
where  to  be  presented,  s.  87  (3),  id. 

indorsement  admits  jirior  inidoraementB  and  maker's  hand- 
writing, id. 
presentment  to  be  within  a  reasonable  time,  id. 
stranger  indonsng  pramiseoiy  note,  not  liable  thereon,  242. 
eyidenoe  nnder  money  daimsi  404. 
mterest  upon,  when  reooTeraUe,  594. 
onstamped,  cannot  be  given  in  evidence  as  an  admiaskm  of  an 

aoooont  stated,  599. 
payable  on  contingency,  not  evidence  of  aocoimt  stated,  id. 

on  demand  or  sights  when  the  Statute  of  limitaticns  begins 
to  mn,  648,  649. 
effect  of  taking  in  payment,  666.    See  Pajpiunt. 
may  avcid  bill  of  sale  aa  a  defeasance,  1267. 
bat  is  itself  good,  1268. 

FBOMOTER  OP  COMPANT, 

liability  of,  for  goods  delivered,  539.    See  Gtod». 

nnder  Companies  Act,  1867,  s.  38.  .850.    See  Deceit^  Ad'tom  for. 
Directors  Liabilily  Act,  1890 . .  851 .  See  Leceity  Actiom  for. 
cannot  sue  company  for  preliminary  expenses,  1171. 

even  under  special  danse  in  aitioles  of  association,  id. 
even  althoogxi  company  have  ratified  contract,  id. 
unless  it  has  derived  benefit  therefrom,  id. 

TROTEBTY, 

presumption  of,  38.    See  JVentrnptitm. 
proof  of,  in  action  on  policy,  406. 
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in  goods,  when  it  passes  on  sale,  521,  947  et  teq.    See  Convertum  of 
Goods, 
on  eonsignmeDt  of  goods  under  a  bill  of  lading,  444,  445. 
misrepresentation  of  value  of,  854.    See  Deceit. 
in  soil,  not  necessary  to  support  action  of  trespass  to  land,  929. 
eyidence  of,  in  action  for  IroBpass  to  goods,  925.    See  Tretpasi. 

in  action  for  conversion  of  goods,  946.    See  Conversion  of 
Goods. 
special  property,  sufficient,  961. 
in  replevin,  1070. 
in  actions  against  sheriffs,  1247. 

PBOSECUTION.    See  MalicUnu  Froteeution. 

PROSECUTOR, 

proof  of  heing,  in  action  for   malicious   prosecution,   883.      See 
Malicious  I*i'oseeution. 

PROSPECTUS, 

directors  of  company  liable  for  misrepresentations  in,  849.   See  Deceit  ^ 
Action  for, 
company,  how  far  liable,   850,  1167,  1168.    See  Joint  Stock 
Company. 
statutory  provisions  as  to  statements  in,  850 — 852. 
variance  between,  and  memorandum  of  association  of  company,  when 

ground  for  repudiating  shares.  1167.     See  Joint  Stock  Company, 
must  state  contracts  made  by  or  on  behalf  of  company,  850.    See 
Deceit, 

PROTECTED  EXECUTION, 

against  bankrupt,  what  is,  1127.    See  Bankruptcy  Act,  1883. 

PROTECTED  PAYMENTS  AND  TRANSACTIONS, 

of  bankrupts,  1131.     See  Bankruptcy  Act^  1883. 

PROTEST, 

stamp  on,  265. 

not  necessary  in  case  of  inland  bill,  Bill  of  Exchange  Act,  1882, 
s.  61  (1).. 375,  376. 
aliter^  in  case  of  foreign  bill,  s.  51  (2),  id, 

unless  party  to  whom  given  resides  in  this  country,  id. 
bill  may  be  noted,  and  protest  subsequently  extended,  ss.  51  (4),  93, 

id, 
where  to  be  made,  s.  51  (6) . .  375. 
contents  and  form  of,  s.  51  (7\  id, 
when  dispensed  with,  s.  51  (9) . .  376. 
how  protest  made  in  absence  of  notary,  s.  94,  id, 
copy  of,  need  not  be  sent  to  party,  id, 
how  proved,  id. 

not  evidence  of  presentment  in  England,  id, 
promise  to  pay,  evidence  of,  id, 

must  be  made  after  acceptance  of  supra  protest,  for  honour,  before 
presentment,  s.  67  (1).  .379,  380. 
when  to  be  made,  s.  67  (2) . .  380. 

must  be  made  after  dishonour  by  acceptor  for  honour,  s.  67  (4), 
id. 
notarial  act  as  to  payment  to  be  appended  to,  s.  68  (3) . .  id, 
tender  of  full  amount  under,  is  £^ood,  678. 
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PROVINCIAL  NOTE.    See  Bmk  KcU. 

PBOYISIONAL  OOlOOTrEEMAN, 

Habilitj  of,  for  g^oods  sold  and  ddiTcred,  539. 

PROXr, 

stamp  on,  265,  265. 

PUBLIC  BOOKS, 

entiies  in,  how  proTed,  121,  122. 

bj-  examined  OGjnes,  97,  98,  121,  122. 

l)j  certified  copies,  98  et  mq. 

bank  books,  122.    See  Bwk  Books. 

bankers*  books,  id.,  123.    See  Bm/iien^  Book*. 

books  of  East  India  Company,  id. 

of  land  tax  caminissionera,  id., 

ol  excise  oGmmissioners,  id. 

poll  book  at  election,  id. 

register  of  voters,  id. 

of  dean  and  chapter,  id. 
corporation  books,  123.    See  Corponiicm. 
pansh  registers,  124.    See  BeyitUr. 
eflect  of,  208. 

hockE  ol  public  companies,  211. 

banker's  account  books,  212.    See  BamJten^  JMfcf. 

land-tax  books,  id. 

heralds'  books,  id.    See  Heralds'  Books. 

bishop's  registefs,  id.    See  Better. 

notarial  and  consular  certificates,  213. 

books  of  history,  214. 

corporation  books,  id.    See  Corporsitiom. 

pansh  registers,  215.    See  Beyistor. 

ship's  re^ster,  216. 

PUBLIC  COMPANY.    See  Corporation;  Joittt  Sioek  Compat^p. 
entries  in  books  of,  how  prored,  123. 

effect  of,  211,  212. 
application  of  term,  1151. 

PUBLIC  HEALTH  ACT,  1875, 

streets,  and  pasture  at  side  thereof,  rest  in  urban  authoritj  under 

(s.  149),  932.     See  Trespass. 
contract  with  urban  authority  under,  of  Talue  over  50/.  to  be  by  deed 
(8.  174),  1154. 
otherwise  Toid,  although  ratified  by  authority,  id. 

and  executed  and  necessary,  id. 
not  sufficient,  that  contract  entered  into  by  agent  appointed  under 

seal,  id. 
applies  only  to  contract,  contemplated  at  the  time  to  exceed  50/., 

id. 
sealing  may  be  after  commencement,  id. 
action  for  act  done  under,  limited  to  six  months  (s.  264),  660. 
notice  of  action  required  by,  1202.    See  Notice  of  Action., 
applies  to  action  to  recoTer  money,  660. 

PUBLIC  HOUSE, 

keeper  of,  merely  for  sale  of  beer  not  a  common  innkeeper,  628. 
on  sale  of,  transfer,  how  made,  314. 

as  going  concern,  time  is  of  essence  of  contimct»  id. 
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PUBLIC  MEETING, 

prooeedings  and  resolntions  of,  may  be  proved  hy  oral  evidenoe,  2. 
report  of  prooeedings  at^  when  priyileged,  876.    See  Defamation, 

PUBLIC  NUISANCE, 

ground  of  action,  anlj  if  special  damage  proved,  721.    See  I^uisance, 

PUBLIC  OFFICE, 

presmnption  as  to  reg^olar  conrse  of,  43.    See  Presumptum, 

PUBLIC  OFFICER.    See  Qffleer. 

PUBLIC  POUCT, 

when  communioations  are  privileged  bv  reason  of,  172.    See  Witness, 
secondary  evidence  then  inadmissible,  id. 

PUBLIC  RIGHT, 

hearsay  admissible  to  prove,  48  et  seq.    See  Heartay. 

PUBLIC  WAT.    See  Way. 

PUBLICATION, 

proof  of,  in  actions  for  libel,  858  $t  seq.    See  Defamation. 

PUFFING, 

at  auctions  fraudulent,  318,  634. 

unless  vendor  reserve  right  to  bid,  318. 

PUNCTUATION, 

no  part  of  statute,  105. 

PURSER, 

of  cost-book  mine  may  now  sue  for  calls  as  nominal  plaintiff,  1185. 


QUAKERS, 

evidence  of,  admissible  on  affirmation,  159. 
marriages  of,  how  proved,  1034.    See  Marriage. 

QUALIFICATION, 

in  action  against  apotheoaiy  for  penalties,  want  of,  need  not  be 
provM  by  plaintiff,  95. 
nor  in  information  for  selling  ale  without  a  licence,  id. 
certificate  of,  of  apothecary  receivable  in  evidence,  101. 

QUALnr, 

where  warranty  of,  on  sale  of  chattels,  468.    See  Warranty. 

Q  UANTUM  MER  UIT, 

where  plaintiff  may  recover  on,  in  case  of  special  contract,  558. 

for  goods  sold  on  a  Sunday,  640. 

QUARTER, 

entry  by  tenant  in  middle  of,  effect  of,  on  commencement  of  tenancy, 
1009,1010.    See  Recovery  of  Zand. 

QUARTER  SESSIONS, 

court  of,  takes  judicial  notice  of  petty  sessional  divisions,  84. 
allegation  of  appeal  at,  how  proved,  108. 
justice  ehould  return  all  convictions  to,  id. 
on  Crown  side,  is  not  an  inferior  court,  117. 
fact  of  prosecution  at,  how  proved,  882. 
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QUEEN'S  BENCH.    See  Prison  Books, 

QUIET  ENJOYMENT, 

proof  of  breach  of  oovenant  for,  707.    See  Covenant. 

QUIT  BENT, 

presnmption  of,  38. 
evidence  of  title  to,  58,  59. 


RAILWAY  COMPANY, 

transfer  book  of,  not  eyidenoe  of  title  of  transferee,  211. 
shares  in,  contract  for  sale  of,  not  exempt  from,  stamp,  233. 
stamp  on  letter  allotting,  255. 
sale  of,  not  wifJiin  Statute  of  Frauds,  548.    See  Shares;  Sioek. 

damages  in  action  on,  557. 
price  of,  may  be  recoYeied  under  a  claim  for  goods  eold  and 
delivered,  529. 
liable  to  action  for  money  had  and  received  for  improper  charge,  587, 

604. 
acting  as  carriers,  subject  to  usual  common  law  liabilities,  601.     See 
Carrier. 
bound  to  charge  all  customers  equally,  604. 
contracts  with,  to  carry  to  places  off  their  own  line,  605,  606. 
limitation  of  liability  by,  611  et  sea.    See  Carrier, 
liability  under  stat.   31   &  32  Yiot.  o.  119.. 615   et  srq.    Se& 
Carrier. 
as  carrier  of  passengers,  622  et  seq. 
tor  personal  luggage  of  passenger,  625  et  seq. 
iiegligence  of,  by  train  breaking  down,  collision,  &c.,  736  et  seq.  See 

Jiegligenee. 
fire  caused  by  engines,  752.    See  Kegligenee. 
injury  caused  by  cattle  straying  on  line  througii 

insufScient  fences,  753,  754.    See  Xepli^emee. 
providing  unsafe  station,  &c.,  755.     See  yejfii' 
gence. 
liability  of,  to  carry  mails  and  post  ofiSce  servants  founded  on  st&tote, 
741. 
for  luggage  deposited  at  cloak  room,  626.    See  Cloak 
Boom. 
authorized  to  enter  upon,  take,  and  use  land  under  highway,  must 

first  pay  compensation,  939,  940. 
power  of  sale  by,  for  tolls  due  to,  978. 

when  mortgagee  of  property  of,  con  recover  in  ejectment,  1050. 
when  entitled  to  notice  of  action,  1175. 
m&y  tender  amends  and  plead  it  as  a  defence,  1176. 

RAILWAY  AND  CANAL  TRAFFIC  ACT  (17  &  18  Vict.  c.  31).    See 
Carrier, 

RAILWAY  CLAUSES  CONSOLIDATION  ACT,  1845  (8  &  9  Vict. 
c.  20), 

Erovisions  for  equality  of  charges,  604. 
en  and  power  of  sale  for  tolls  (s.  97) .  ..978. 

does  not  extend  to  freight  for  carriage  of  goods,  qu&  carriets,  id. 
power  under,  to  arrest  offender  (s.  154) . .  1156. 
does  not  extend  to  breach  of  bye- law,  id. 
notice  on  company,  how  served  (s.  138) .  .1175,  1176. 
when  company  may  tender  amends  (s.  139) . .  1176. 

RAILWAYS   REGULATION  ACT,   1868    (31    &  32  Vict,  c   119;, 
Part  II.    See  Carrier, 
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RATES, 

certain,  may  be  deducted  from  rent,  333. 
coTenant  hv  lessee  to  pay,  704.    See  Covenant. 
payment  ox  landlords*,  may  be  shown  in  replevin,  1076. 

RATIFICATION, 

by  infant,  of  promise,  644.    See  Infant, 

evidence  of,  not  evidence  of  frc»h  promise,  id. 
of  authority  of  agent  to  sign  notice  to  quit,  1012. 

bailiff  to  make  distress,  1076. 
of  act  by  corporation,  what  amounts  to,  1155,  1156.    See  CmrpO' 
ration. 

READY  AND  WILLING, 

proof  of  averment  of,  in  action  for  not  accepting  goods,  516. 

REAL  PROPERTY.     See  Covenant ;  Recovery  of  Land  ;  Rent ;  Ute  and 
Occupation;   Vendee;  Vendor. 

REAL  PROPERTY  LIMITATION  ACT,  1874, 

Stat.  37  &  38  Vict.  o.  57. .  1054  et  seq.    See  Entry,  right  of. 

REASONABLE  AND  PROBABLE  CAUSE.     See  Malicioue  Frotecu- 
tion, 

REASONABLENESS, 

of  time  afforded  by  notice  to  produce,  12. 

presumed  where  none  mentioned  in  contract,  17. 
within  which  witnesses  must  attend,  152. 
and  place  of  tender  of  goods,  516. 
proof  on  a  general  promise  to  marry,  476. 
after  lapse  of  reasonable  time,  factor  presumed  to  have  accounted,  37. 
reasonable  price,  presumed  where  agreement  is  silent  as  to,  17. 
an  agreement  to  forbear  *'  to  press  for  immediate  payment,"  implies 

forbearance  for  a  reasonable  time,  462. 
of  contracts  under  Railway  and  Canal  Traffic  Act,  1854.  .611  et  seq. 
See  Carrier, 

RECALLING, 

witness,  ia  in  discretion  of  judge,  182,  183. 

RECEIPT, 

may  be  proved  orally,  though  given  in  writing,  2. 
for  rent,  a  presumption  of  payment  of  former  rent,  36. 

by  deceased  person,  not  evidence  of  title  of  party  claiming 
under  him,  54. 
by  deceased  accountant  admissible,  though  balanee  in  his  favour, 

57,  58. 
admissions  by,  66.     See  Admiseiont. 

for  debt  and  costs,  indorsed  on  writ  by  solicitor's  town  agent,  evi- 
dence of  payment  against  plaintiff,  71. 
in  steward's  book  more  than  thirty  years  old,  proves  itself,  140. 
unstamped,  may  be  used  by  witness  to  refresh  his  memory,  175,  220. 
may  be  proved  by  oral  evidence,  though  unstamped,  220. 
foreign,  unstamped,  evidence  in  England,  thougn  stamp  required  by 

foreign  law,  224. 
stamp  on,  265.    See  Stamp. 
for  legacy,  266. 
decisions  on,  id. 
for  rent,  evidence  of  landlord's  title,  324. 
on  bill,  when  evidence  of  payment  by  acceptor,  364. 
containing  warranty  of  horse,  admissible  to  prove  it,  470. 
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of  goods,  what  amounts  to,  Tmder  Statute  of  Frauds,  s.  17..o0o 
et  »eq. 
See  Frauds,  Statute  of. 
of  money,  in  action  for  moner  had  and  reoei?ed,  proof  of,  575. 
by  defendant  for  plaintiff,  576. 

by  agent,  receiTed  for  principal  will  not  per  u  support 
action  against  former,  577. 
of  goods,  by  carrier,  617. 
demand  of,  when  it  yitiates  tender,  679. 

of  rents  and  profits,  evidence  of,  sufficient  title  in  ejectment,  992. 
of  rent,  is  receipt  of  rents  and  profits,  under  stat  3  c  4  WilL  4,  e.  27, 
s.  35.. 1061. 

RECEIVER, 

appointed  by  Court  of  Chancery,  may  make  demaDd  within  stat. 

4  Geo.  2,  c  28,  as  to  doable  Talue,  710. 
notice  to  quit  by,  when  good,  1013. 

attornment  to,  creates  taian<7  by  estoppel  with  him,  1074. 
but  not  with  owner  of  estate,  id, 

RECEIVING  ORDER, 

made  on  bauhruptoy  petition,  1080,  1103. 
effect  of,  1081. 
evidenoe  of,  1102. 

RECITAL, 

in  family  oonTeyanoe,  evidence  of  parentase,  46. 

in  deed,  effect  of,  on  receipt  contamed  in  deed,  66. 

admission  by,  76. 
in  deeds,  id, 
in  release,  of  lease,  t^. 

in  bill  of  sale,  of  writ,  taking  and  sale  by  sheriff,  id, 
in  charter,  of  ifsnoxst  charter,  id, 
effect  on  other  adnusraons  in  the  same  deed,  id, 
effect  of  recitals  in  deeds  against  party  claiming  through  them,  tf. 

proof  of,  id, 

RECOGNIZANCE, 

to  prosecute,  evidence  of  defendanVs  being  prosecutor,  in  action  for 
malicious  prosecution,  883. 

RECORD, 

evidence  by,  3. 

admissions  on,  77.    See  Admiuiom, 
mode  of  proof  of,  by  examined  oapj,  97,  101,  111. 
by  certified  copy,  98  et  eeq.    See  Certified  Copy, 
on  issue  of  nul  tiel  record,  by  production,  107. 

or  by  exemplification,  or  perhaps  by  office  copy,  id. 
of  the  Superior  Courts  under  the  J.  Acts,  102. 
variance  in,  may  be  amended,  id, 
proof  of,  97,  107. 

ancient,  if  lost,  108. 
hearing  of  appeal,  proved  by  production  of,  id. 

if  no  record,  by  minute  book  kept  at  sessions,  id. 
ancient,  lost,  may  be  proved  by  paitil,  id, 
rule  of  court  is  not  matter  of.  111. 

cannot  be  withdrawn  without  leave  of  the  court  or  judge,  153,  2S5. 
or  written  consent  of  opposite  party,  285. 
mode  of  obtaining  postponement  in  lieu  of,  153. 
Courts  of  Bankruptcy  are  courts  of,  1082,  1121. 

entering  of  proceedings  of,  of  record,  1121,  1122. 
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RECORD  OFFICE, 

copies  of  documents  in,  sealed  with  seal  of,  are  as  admissible  as  the 
originals,  93. 

RECOVERY, 

how  proved,  109. 

RECOVERY  OF  LAND,  ACTION  FOR, 
substituted  for  action  of  ejectment,  991. 
a  former  judgment  in  ejectment,  effect  of  in,  189,  190. 
who  is  to  begin,  in,  281. 
execution  in,  immediato  on  filing  affidayit,  290. 

as  to  power  to  stay,  id, 
recovery  in,  no  waiver  of  landlord's  right  to  double  value,  712. 
effect  of  judgment  in,  in  action  for  mesne  profits,  944. 
not  evidence  against  a  stranger,  td. 
but  is  against  person  coming  in  under  defendant,  id. 
whether  judgment  by  verdict  or  default,  id. 
as  evidence  of  defendant's  possession,  id. 
proceedingH  coounenced  by  writ,  followed  by  pleadings,  991. 
pleadings  show  plaintiff's  right  to  possession,  id. 

but  not  defendant's  title,  1053. 
g^eneral  evidence  for  plaintiff  in,  991. 

where  more  than  one  plaintiff  jury  must  find  which  is  entitled, 

id. 
to  what  part  of  land  entitled,  id. 
proof  of  sufficient  title — by  mere  possession,  id. 

plaintiff  must  recover  on  strenp^  of  his  own  title,  id. 
title  gained  by  Statute  of  Limitations  sufficient,  id. 
mere  possession  is  a  devisable  interest,  992. 

sufficient  against  one  who  does  not  show 
better  title,  id. 
lessee  for  years  of  copyholder,  need  not  prove  custom  to 
demise  for  years,  id. 
except  against  the  lord,  id. 
tenant  estopped  from  disputing  landlord's  title,  id. 
estoppel  by  an  award  or  decree  in  amicable  suit,  id, 
by  receipt  of  rents  and  profits,  id. 
titie  at  what  time,  id. 

right  of  entry  at  date  of  writ  must  appear,  id.,  993. 
formerly  writ  could  claim  land  from  prior  date,  993. 
demand  of  possession  when  necessary,  id. 
title  in  whom,  id. 

all  persons  who  claim  titie  should  be  named  in  the  writ,  id. 
judge  at  trial  may  add  names  as  plaintiffs,  id. 
joinder  of  joint-tenants,  co-tenants,  &c.,  td. 
proof  of  registered  titie,  994.    See  Zand  Transfer  Act,  1875. 
any  luid  certificate  or  certificate  of  charge  primd  facie 

evidence  of  contents,  t^. 
documents  sealed  admissible  in  evidence,  id. 
proof  of  tide,  legal  estate,  id. 

where  equitable  owner  entitled  to  possession,  sufficient  to 
show  equitable  titie,  id. 
mortgagor  may  sue  in  his  own  name,  id. 
in  other  cases  plaintiff  must  show  legal  titie,  id. 
legal  estate  when  vdsted  in  trustees,  and  when  ixLO.q.t.jid. 
in  case  of  grants  and  devises  in  trust,  995. 
trust  to  pay  debts,  id. 

receive  rents  and  profits,  id. 
when  trustees  take  the  fee  by  g^rant,  id. 
when  by  devise,  id. 
VOL.  n.  3  H 
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RECOVERY  OF  LAND,  ACTION  'FOB^-continued, 
general  evidence  for  plaintiff  in — continued. 
proof  of  title,  legal  estate — continued, 

presumption  of  surrender  of  terms,  996. 

presumption  of  conveyance  to  c.  q.  t.,  id. 

of  surrender  of  satisfied  terms,  id. 
Satisfied  Terms  Act,  stat.  8  &  9  Vict.  o.  112.  .997. 
estoppel,  id.    See  Estoppel. 

lessee  could  not  bring  ejectment  before  entzy,  993. 
title  expired,  id. 

sufficient,  if  title  at  time  of  service  of  writ,  id. 
though  divested  before  trial,  id. 
the  local  description  of  the  premises,  999. 
actual  ouster— ejectment  by  tenants  in  common,  &c.,  id. 
plaintiif  must  alleg^e  joint  tenancy,  &c.,  and  ouster,  id. 
what  is  evidence  of  ouster,  id. 
when  it  may  be  presumed,  id. 
evidence  in  action  by  landlord,  id. 

plaintiff  must  prove  demise  and  its  expiration,  id. 

tenant  cannot  dispute  lessor's  title,  id. 

plaintiff  need  not  show  how  defendant  came  into  possession,  1000. 

lessee  may  show  defect  of  title  apparent  on  lease  itself,  id. 

encroachments  on  adjoining  land  made  by  lessee,  id. 

licensee  on  same  footing  as  tenant,  1001. 

but  lessee  may  show  his  lessor  was  mortgagor  in  possession, 
and  has  since  been  treated  by  mortgagee  as  trespasser,  id. 
payment  of  rent  under  error,  no  estoppel,  id. 
estoppel  must  be  mutual,  324,  id. 
lessor  cannot  avoid  lease  though  granted  by  fraudulent  mis- 

representation,  1001. 
effect  of  merger  or  surrender  of  lease,  id.^  1002. 

by  J.  Act,  1873,  s.  25  (4),  no  merger  where  none  in  equity, 
1002. 
proof  of  the  tenancy,  id. 
tenancy  at  will^^emand  of  possession,  id. 
what  constitutes  tenancy  at  will,  id. 
demand  must  be  made,  prior  to  the  date  of  the  writ,  id. 
what  amounts  to  detennination  of  will,  id.^  1003. 
demand  may  be  made  on  wife  on  premises,  1003. 
proof  of  tenancy  from  year  to  year,  id. 
by  pajrment  of  yearly  rent,  id. 

or  acknowledgment  of  rent  due,  1004. 
by  tenant  holding  over  and  paying  rent,  id. 
letting  without  reservation  of  rent  makes  tenancy  at  will, 
1005. 
whether  an  instrument  is  a  lease  or  an  agreement,  id.     See 
Dctnise. 
when  agreement  for  lease  may  be  relied  on  as  defence,  1007. 
tenancy  when  determinable,  id. 

from  year  to  year,  at  end  of  first  year,  id. 
specifu  terms  of  tenancy,  id. 

**  always  subject  to  quit  at  a  quarter's  notice,*'  a  quarterly 
tenancy,  1008. 
notice  to  quit,  when  necessary,  &c.,  id.     See  Notice  to  Quit. 
forfeiture — proof  of  waiver  of,  &c.,  1018  et  seq.    See  Forfeiture. 
re-entry  bv  landlord,  1020  et  eeq.     See  Forfeiture. 
evidence  in  action  by  heir  of  freehold,  1027  et  seq.    See  Seir. 

Sroof  of  marriage,  1029  et  seq.    See  Marriage. 
efence,  1038. 

proof  of  illegitmaoy,  id.    See  Heir. 
of  will,  1040. 
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RECOVERY  OP  LAND,  ACTION  TOR—eoniinusd. 
evidence  in  action  by  deviflee  of  freehold  interest,  1040. 
plaintiff's  proofs,  id. 

heir  now  takes  hj  devise  and  not  by  descent,  id. 
defence,  id. 
disclaimer,  id. 

whether  hy  parol  sufficient,  id.^  1041. 
must  be  abeolnts  of  any  estate  in  land,  1041. 
acting  as  executor  or  under  trusts  of  will  does  not  affect 
power  of,  id. 
want  of  knowledge  of  contents  of  will,  id. 
may  be  applied  to  part  only  of  will,  id. 
fraud  and  undue  influence,  id. 

collateral  facts  to  show  probability  of,  id. 
what  amounts  to  undue  influence,  id. 
interlineations,  143,  1042. 

declarations  of  testator  as  to,  65,  1041. 
incapacity  from  infancy  or  coverture,  1042. 
incapacity  from  idiotcy  or  non-sane  memory,  id. 

onus  of  proving  that  testator  was  competent,  id. 
testator  presumed  to  be  of  competent  understanding,  id. 
should  have  disposing  memory,  id. 
not  rendered  incapable  by  partial  unsoundness,  id. 
in  case  of  temporary  delirium,  id. 
lucid  intervals  in  case  of  madness,  id. 
evidence  by  collateral  facts,  1043. 
imbecility,  id. 
revocation  of  will,  id.    See  Will. 
evidence  in  action  by  devisee  of  leasehold  interest,  1046. 
plaintiff's  proofs,  id. 
what  sufficient  assent  of  executors,  id. 
evidence  in  action  by  devisee  or  heir  of  copyhold,  1047.    See  Copy  held. 

by  mortgagee,  1048.     SJee  Mortgagee. 
by  execution  creditor,  1050.    See  Elegit. 
by  executor  or  administrator,  1051.    Bee  Executor. 
by  trustees  of  bankrupts,  1052. 
by  parson,  1053.    See  Farton. 
defence  in,  generally,  id. 

defendant  in  possession  need  not  plead  his  title,  id. 
sufficient  to  state  that  he  is  in  possession,  1054. 
unless  it  depend  on  equitable  right,  id. 
equitable  defences  can  be  set  up,  id. 

persons  not  named  in  the  writ  may  appear  and  defend  as  land- 
lord, id. 
meaning  of  ^*  landlord,*'  id. 
when  tenant  may  show  outstanding  tenancy  in  third  perscn,  id. 
Statutes  of  Limitations,  id.     See  Entry,  Might  of. 

RECTIFICATION, 

of  mistake  under  J.  Acts,  21. 

RECTOR, 

entries  by,  as  to  receipt  of  dues,  evidence  for  successor,  65. 
ancient  documents  in  possession  of,  when  admissible,  103. 

RE-ENTRY.    See  Forfeiture. 

RE-EXAMINATION, 

of  witnesses,  183.    See  Witness. 

3h2 
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RE-EXCHAKGE, 

on  disbonoared  bill,  damages  for,  383,  384. 
definition  of,  384. 

BEFER, 

power  to,  275.    See  Praetie^  al  TriaL 

REFEBEE, 

what  questionB  may  be  leferi-ed  to,  275.    See  Praetke  at  Tnml. 
trial  before,  may  be  ordered  by  court  or  jodge,  id, 

to  proceed  de  die  in  di€m,  Id. 

evidence  at,  to  be  taken,  id.,  276. 

attendance  of  witnesses  may  be  enforced  by  tubptaUj  276,  277. 

to  be  conducted  as  before  judge  of  High  dourt,  277. 
officer  of  the  court,  276. 
has  same  authority  as  judge  in  conducting  trial,  277. 

except  power  to  commit  or  enforce  omer,  id, 

may  grant  discovery  or  production  of  documents,  id. 

not  bound  to  take  accounts  as  a  chief  derk,  id. 

may  enter  judgment,  id, 
may  submit  any  question  to  court  for  opinion,  id, 

either  before  conclusion  or  by  report,  id, 
court  may  require  ezphmation  or  remit  case  to  him,  id. 

set  aside  judgment  and  enter  it  for  other  psrty,  id. 
has  ix>wer  to  fix  peremptory  appointment  for  hearing,  id. 
report  of,  when  requiring  oonnnnation,  id, 
appeal  to  court  from  award  on  compulsory  reference,  id, 
award  of,  under  consent  order  to  refer  actions  and  all  matters  in 
difference,  is  final,  id, 

REFRESHING  MEMORY, 

of  witness,  175.    See  Witneu, 

REGISTER, 

of  bishop,  blank  in,  for  patron's  name,  supplied  by  oral  eridence,  33. 
secondary  evidence  of  will,  142. 
evidence  of  right  of  nomination  to  curacy,  212. 
of  vicarial  endowments,  id, 
proof  of  contents  of,  by  examined  or  certified  copies,  97,  101. 
parish,  no  evidence  of  identity,  124.    See  Identity. 
of  baptism,  id, 

effect  of,  in  evidence,  215. 

memoranda  of  clerk  inadmissible,  id. 
not  proof  of  time  or  place  of  birth,  216. 
nor  as  to  age,  id. 
of  marriage,  124. 

entry  in,  not  the  only  evidence  of  marriage,  2. 
no  evidence  of  identity,  124.    See  Identity, 

photograph  may  be  used  to  identify,  id, 
under  stat.  6  &  7  Will.  4,  c.  86. .  125. 
in  Scotland  and  Ireland  when  admissible,  127. 
in  India,  id. 

copies  in  books  of  East  India  Company  admissible,  id. 
in  the  colonies,  id. 
at  sea,  128. 
foreign,  id, 

consular,  id.,  1037,  1038,  Add.  129. 
effect  of,  in  evidence,  215. 

register  of  ceremonies  at  meeting-house  not  admisBiWft,  215. 
evidence  of  time  of  marriage,  216. 
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of  burial,  124. 

effect  of,  in  eyidence,  216. 
non-paroohial,  within  stats.  3  &  4  Yiot.  c.  92,  and  21  &  22  Viot.  o.  25, 

admissible,  125. 
muster* rolls  and  pay  lists,  under  42  &  43  Vict.  c.  8,  id, 

but  only  in  respect  of  births,  deaths,  and  marriages  prior  to 
1st  July,  1879,  id. 
of  births  and  deaths,  under  stats.  6  &  7  Will.  4,  c.  86,  id, 
how  proved,  u/.,  126. 

when  admissible  under  stat.  37  ft  38  Vict.  c.  88 . .  126. 
evidence  of  fact,  but  not  date  of  birth,  &o.,  id. 
of  births,  &o.,  of  soldiers  abroad,  filed  in  Army  Register  Books,  128. 
of  births  and  deaths  at  sea,  id. 
of  ship,  proof  of,  129. 
of  navy  office,  evidence  of  death  of  sailor,  209. 

effect  of  in  evidence,  216. 
of  medical  men,  492.     See  Surgeon. 
of  copyright  in  books,  &c.,  799,  800.    See  Copyright. 

in   pictures,    drawings   and   photographs,    818.    See 

Copyright. 
in  sculptures  and  models,  821. 
of  international  copyright,  id. 

of  shareholders  of  company  under  Companies  Act,  1862  . .  1158, 1159. 
See  Joint  Stock  Company. 
evidence  to  fix  defendant  in  action  for  calls,  1159. 
of  company  under  stat.  7  &  8  Vict.  c.  110 .  .  1172.     See  Joint  Stock 

Company. 
of  company  under  Companies  Clauses  Consolidation  Act,    1845 . . 
1176.     See  Joint  Stock  Company. 
evidence  to  fix  defendant  in  action  for  calls,  1180. 
of  bills  of  sale,  1251,  1254,  1257.     See  Bills  of  Sale  Aete,  1878,  1882. 

REGISTER  OF  TITLE  TO  LAND.    See  Land  Transfer  Acty  1875. 

REGISTRAR, 

certificate  of,  evidence  of  party  being  solicitor,  489. 

equivalent  to  publication  of  banns,  when,  1032,  1033. 

evidence  under  the  Companies  Acts,  1862,  1877  ..  1168. 
in  bankruptcy,  signature  of,  judicially  noticed,  1121. 
probates,  &c.,  may  be  granted  by  district,  when,  1208. 

REGISTRATION, 

of  births,  deaths  and  marriages,  124.     See  Register. 
of  building  for  marriages,  how  proved,  126.     See  Marriage. 
necessary  to  entitle  medical  man  to  recover  feea,  492.     See  Surgeon. 
so  as  to  dentist,  494. 

so  as  to  veterinary  surgeon,  with  exception,  id, 
yendee  of  shares  bound  by  custom  of  Stock  Exchange  to  procure, 

551.     See  Shares. 
of  copyright,  799,  800,  818,  821.     See  Copyright. 
of  company  under  Companies  Act,  1862..  1156,   1157.     See  Joint 

Stock  Company. 
under  stat.  7  &  8  Vict.  c.  110  . .  1172.    See  Joint  Stock 
Company. 
of  transfers  of  shares  under  Companies  Act,  1862  . .  1159,  1163. 

Companies  Clauses    Consolidation   Act, 
1845  . .  1177,  1179.      See  Joint  Stock 
Company. 
of  bills  of  sale,  1251,  1254,  1257.    See  Bills  of  Sale  Acts,  1878,  1882. 
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HEGtJLAIUnT, 

presumptioii  as  to,  in  acts  and  appointment,  43.    See  Ttttwmptiom, 

in  ezecution  of  ooiporation  deed,  130. 

KEGULATIONS, 

Queen's,  for  goivemnient  of  annj,  not  radioially  noticed,  83. 
oonoeming  navigation  of  ships,  743.    See  Negligence. 

EELATION, 

possession  by,  sofficient  to  support  trespass,  930.    See  Treap*ss. 
of  title  of  trustees  to  act  of  bankruptcy,  1084,  1087. 

EELATIONSHTP, 

of  declarant  must  be  proyed  before  evidence  is  admiasiblft  in  pedigroi- 
oases,  47.    See  Seanmf. 

BELEASE, 

stamp  on,  268. 

a  defence  in  contract,  669. 

must  be  specially  pleaded,  id, 

of  one  joint  and  Beveral  debtor,  a  discharge  of  all,  id. 
unless  qualified,  id. 

or  taking  effect  under  the  Bankruptcy  Act,   1883 . .  G7^), 
1141,  114G. 
supported  by  unqualified  covenant  not  to  sue,  670. 

aliter,  in  case  of  covenant  by  one  of  several  joint  creditors, 
where  action  by  all,  id. 
or  of  covenant  not  to  sue  for  certain  time,  id. 

unless  founded  on  valuable  consideration,  id. 
fraud  practised  on  the  releasor  must  be  replied,  id. 
what  amounts  to  such  fraud,  id. 

EELIGIOUS  BELIEF, 

not  now  required  in  witness,  160. 

KEMAINDERMAN, 

may  take  advantage,  as  privy,  of  judgment  for  another  remainder- 
man, 190. 
admittance  to  copyhold  of  tenant  for  life  is  admittance  of,  1048. 

REMANET, 

where  cause  made,  a  subjKBna  must  be  re-sealed  and  re-served,  152. 

REMOVAL, 

fraudulent,  1071,  1072.    See  Replevin. 

RENT.     See  Use  and  Occupation. 

amount  of,  reserved  in  lease  cannot  be  proved  orally,  2. 

but  the  fact  of  there  being  a  lease,  not  produced,  and  the 
amount  of  rent  paid  may  be  so  proved,  1002. 
presumption  of  payment  of,  from  receipt  of  later  arrears,  36. 

of  quit  rent  to  lord  of  manor,  from  long- 
payment  of  small  unvaried  rent,  3S. 
action  for,  323  et  scq.     See  Use  and  Occupation. 
when  payment  will  be  evidence  of  rent  service  and  not  of  rent-charge. 

324,  325. 
receipt  of,  from  under-tenant,  proof  of  use  and  occupation  bv  re- 
ceiver, 326,  327. 
suspension  of,  by  eviction,  331.    See  Svietion. 
wrongfully  paid,  when  recoverable,  b^5. 
whether  reserved  by  deed  or  parol  is  of  same  degree  as  spedalty  debt. 

660,  667. 
payment  of,  evidence  to  charge  party  as  assignee  in  covenant,  692. 
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action  for,  under  indenture  of  demise,  693,  694. 

under  J.  Act,  1873,  mortgagor  may  sue  for  rent  of  land  mort- 
gaged, which  he  is  allowed  by  mortgagee  to  enjoy,  299. 
coyenant  lies  by  lessor,  or  grantee  of  his  reversion  against  lessee 
on  his  covenant  to  pay,  694. 
but  action  may  be  in  form  of  debt  for  rent  reserved,  id, 
covenant  does  not  Ue  by  lessor  who  has  assigned  his  reversion,  id. 

unless  reversion  in  part  only  of  land  assigned,  id, 
evidence  on  denial  of  demise,  id. 

proof  of  demise,  id, 
defence,  695. 
payment,  id, 

defendant  may  show,  to  plaintiff  or  another  by  his 

appointment,  id. 
agreement  that  debt  due  to  plaintiff  shall  go  in  satis- 
faction, id, 
when  sums  expended  in  repairs  may  be  given  in  evi- 
dence, id. 
compulsory  payment  of  charge  on  the  land,  id. 
must  be  specially  pleaded,  id, 
readiness  to  pay  on  the  land,  id. 
Statute  of  Limitations,  685,  695. 
fraud,  695. 
remedies  for,  how  affected  by  Statute  of  Limitations,  688. 
forbidding  plaintiff's  tenant  to  pay,  no  breach  of  covenant  for  quiet 

enjoyment,  708. 
evidence  in  action  of  debt  for  double,  712.   See  Double  Bent,  Action  far. 
distress  for,  action  for  wrongful,  892  et  s$q.    See  Dittresa  ;  Excettite 

DistreM  ;  Illegal  Diatreu  ;  Irregular  Distress. 
proof  of  rent  due  in  action  for  excessive  distress,  893. 

plaintiff  cannot  recover,  unless  distress  excessive  with  reference 
to  rent  due,  id, 
payment  of,  to  common  agent,  evidence  of  joint  title  in  ejectment,  993. 
to  third  person,  where  a  forfeiture,  1001. 
under  error,  no  estoppel  in  ejectment,  id. 
a  proof  of  tenancy  from  year  to  year,  1003. 
evidence  of  commencement  of  tenancy,  1012. 
confirmation  of  defective  lease  by  accepting,  1003. 
variation  in,  during  tenancy,  does  not  alone  create  a  new  tenancy, 

1011. 
acceptance  of,  after-accruing,  waiver  of  notice  to  quit,  1016. 

when  a  waiver  of  forfeiture,  1024. 
evidence  in  action  for  recovery  of  land  on  breach  of  condition  for 

non-payment  of,  1018.    See  Recovery  of  Land, 
tender  of,  prevents  accruing  of  forfeiture  for  non-payment,  1027. 
when  proceedings  may  be  stayed  in  ejectment  for  non-payment,  id, 
receipt  of,  by  ancestor,  evidence  of  seisin  in  fee,  1028. 
definition  of  word,  in  stat.  3  &  4  WiU.  4,  c.  27 . .  1055. 

meaning  of,  in  sects.  2,  8,  9. .  1062,  1065. 
avowry  for,  in  r^levin,  1070.    See  Replevin. 
effect  of  tender  of,  on  distress  for,  1078.    See  Replevin. 

RENT  CHARGE, 

action  of  debt  may  now  be  brought  to  recover,  323. 

but  not  against  official  liquidator  of  company,  id. 
pavment  of  an  annual  sum,  for  a  century,  for  rent  of  *' common 

Uoids,"  evidence  of  rent  service,  not  of  rent  charge,  324,  325. 
seems  not  to  be  within  the  Lodgers'  Goods  Protection  Act,  905. 
created  by  will  must  be  enforced  within  twelve  years  of  testator's 
death,  1062. 
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REPAIRS, 

liability  to,  provable  by  repntation,  40. 

want  of,  no  defence  in  aotion  for  use  and  oooupation,  332. 

action  for  not  repairing,  337.    See  WmU. 
when  obligation  to  repair  implied,  id, 

of  ship,  goods  sold  to  defray,  not  low  by  perils  of  the  sea,  418. 
liabiUty  for,  662. 

of  house,  liability  of  tenant  in  common  to  co-tenant  for,  done  by  co- 
tenant,  570. 

proof  of  breach  of  covenant  to  repair,  700  et  seq.    See  Covenant. 

landlord  not  bound  to  do,  without  notice,  704. 

grantee  of  private  way  must  do,  782. 

of  pew,  done  by  owner  of  house,  evidence  of  annexation,  797,  Add.  797. 

when  notice  to  repair  is  a  waiver  of  forfeiture  in  case  of  covenant  to 
repair,  1026. 

of  fences,  who  is  liable  for,  1078. 

REPLEVIN,  ACTION  OP, 
right  to  begin  in,  278. 
recovery  in,  a  defence  in  action  for  excessive  distress  for  same  taking, 

§ed  quarcy  895. 
judgment  in,  for  plaintiff,  vests  property  in  goods  in  defendant,  961. 
lies  for  goods  unlawfully  taken,  1069. 
as  goods  for  poor  rates,  id. 

but  not  where  rate,  good  on  its  face,  is  made  on  person  in. 
occupation,  id. 
not  confined  to  goods  taken  by  way  of  distress,  id. 
general  issue  by  statute,  id.    See  Not  Guilty  by  Statute, 
explanation  of  avowry  and  cognizance,  1070. 
effect  of  old  pleas  of  non  eepit^  or  cepit  alio  loco,  id. 
property  in  defendant  or  strangper,  id. 

plaintiff  may  prove  property  in  part  of  the  goods,  id. 
avowry  for  rent,  id. 

inquiry  imder  stat.  17  Car.  2,  o.  7,  s.  2,  id. 

avowant  must  prove  rent  in  arrear  and  value  of  g^oods,  id. 

stats.  32  Hen.  8,  o.  37,  and  3  &  4  Will.  4,  c.  42,  id. 

enables  executors,  &o.,  to  distrain  for  rent  due  to  testator, 
id.,  1071. 
aim  tenant  pur  autre  rie^  or  his  executors,  &c.,  notwith- 
standing determination  of  his  estate,  1071. 
so  executors,  &c.,  of  tenant  for  life,  id. 
may  be  pleaded  generally,  tmder  stat.  1 1  Oeo.  2,  c.  19,  s.  22,  id, 
and  defendant  may  recover  for  as  much  as  he  proves  due,  id. 
six  vears'  arrears  of  rent  only,  recoverable,  id. 
avowry  for  distress  after  end  of  tenancy  (stat.  8  Anne,  c.  18),  id. 
must  be  specially  pleaded,  id. 

by  landlord's  executors  (stat.  3  &  4  Will.  4,  c.  42,  s.  38),  id, 
on  tenant's  executors  or  administrators,  id. 
avowry  for  distress  on  goods  fraudulently  removed,  1072. 
must  be  specially  pleaded,  1071. 

landlord  has  thiriky  days  to  follow  and  distrain  goods  (stat. 
11  Geo.  2,  c.  19,  SB.  1,  2),  1072. 
and  may  break  into  house,  &c.,  in  presence  of  constable 
(s.  7),  id. 
rent  must  be  due  at  time  of  removal,  id. 

but  need  not  be  in  arrear,  i  e^. 
removal  need  not  be  secret  if  fraudulent,  id, 

fraud  a  question  for  jury,  id. 
landlord  can  only  seixe  goods  of  tenant,  id. 
not  sufficient  that  tenant  has  equity  of  redemption  in  them,  id. 
when  goods  can  be  followed,  after  end  of  tenn,  id. 
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evidence  on  denial  of  tenancy  of  plaintiff,  1073. 
proof  of  demise,  at  fixed  rent,  id. 

rent  if  definitely  fixed  may  fluctuate  in  amount,  id. 
agreement  for  lea^e  specifically  enforceable  against  tenant 
sufficient,  id. 
but  no  other  agreement  for  lease,  id. 

unless  occupation  and  payment  of  rent  thereunder, 
id. 
where  lease  void  by  stat.  8  &  9  Vict.  c.  106,  id. 
effect  of  attornments  and  agreements  for  tenancy,  between  mort- 
gagor and  mortgagee,  1074. 
under  Bills  of  Sale  Act,  1878 . .  1253. 
of  attornment  and  jmyment  of  rent  to  receiver,  1074. 
on  demise  by  one  joint  or  co-tenant  to  another,  id. 
tenant  holding  on  under  stat.  14  &  15  Vict.  c.  25.  .1075. 
variance  in  terms  of  tenancy,  id. 
plaintiff  cannot  dispute  landlord's  title,  id. 

unless  he  came  in  under  another,  and  paid  rent  in  mistake,  id. 
but  he  may  show  the  title  expired,  id. 
estoppel  must  be  mutual,  324,  id. 
if  administrator  lease  term  of  deceased,  his  executors  cannot 

distrain,  1075,  1076. 
whether  termor  who  has  let  for  all  his  term  can  distrain,  1076. 
plaintiff  may  show  an  actual  eviction  or  surrender,  id. 

or  defendant's  title  to  rent  service  extinguished  by  Statutes 
of  Limitation,  id. 
evidence  on  denial  of  rent  being  in  arrear,  id. 

compulsory  payment  to  superior  landlord  may  be  shown,  id. 

though  he  has  allowed  time,  id. 
payment  by  lodger  is  payment  to  mesne  landlord,  id. 

of  rates  and  taxes  which  landlord  is  liable  to  pay,  id. 
demand  without  actual  payment  insufficient,  id. 
delivery  of  bill  or  note  for  rent  no  answer  unless  taken  as  pay- 
ment, id. 
nor  ag^reement  to  take  interest  on  rent,  id. 
evidence  on  traverse  of  authority  to  distrain,  id. 
defendant  must  prove  his  authority,  id. 
recognition  of  act,  equivalent  to  prior  command  even  after  action 

brought,  id. 
one  joint-tenant  can  distrain  as  bailiff  of  Co-tenant,  1077. 

seeusy  as  to  tenant  in  common,  id. 
corporation  can  appoint  bailiff  without  deed,  id. 
mortjBpagor  distraining  for  himself  may  justify  as  mortgagee's 

bailiff,  id. 
so  assignee  of  equity  of  redemption,  id. 
where  person  may  justify  as  bailiff  of  another,  id. 
when  warrant  of  distress  directed  to  two,  may  be  executed  by 

one,  id. 
bailiff  withdrawn  cannot  sell  goods  to  defray  his  charges,  id. 
evidence  on  other  replies  showing  illegality  of  the  distress,  id. 
evidence  on  avowry  for  dantaffe  feasant,  id. 

defendant  must  set  up  his  title  specially  by  the  avowry,  id. 
where  defendant  pleads  that  locus  in  quo  is  his  soil  and  freehold,  id. 
where  plaintiff  pleads  defect  of  fences,  right  of  common,  way, 

&c ,  id. 
straying  of  cattle,  owing  to  defect  of  fences,  id. 
rule  as  to  obligation  to  repair  fences,  1078. 

in  case  of  prescriptive  obligation,  notice  to  repair  not  re- 
quired, td. 
locomotive  engine  may  be  distrained  damage  feasant^  id. 
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REPLEVIN,  ACTION  OV—<!ontmued. 
evidenoe  on  tender,  1078.    See  Tntder, 
payment  into  court,  1079. 
Statute  of  Limitations,  id, 
damagee,  id, 

when  chattels  delivered,  damages  nsoally  expenses  of  zeplerin 
bond,  id, 
but  special  damage  may  be  reoovered,  id, 
when  plaintiff  should  obtain  certificate  of  good  ground  of  action,  id. 
maintainable  against  justice  issuing  warrant  of  distress,  1196. 

BEPLEVIN  BOND, 

provisions  of  County  Courts  Act,  1888,  as  to,  715. 

registrar  of  county  court  authorized  to  "  approve  of,"  id, 

and  to  take  security  to  bring  action  either  in  superior  or 

county  court,  id, 
security  to  be  in  form  of  bond  with  sureties,  or  a  deposit, 
id. 
defendant  may  remove  replevin  suit   from  county  court  bj 
certiorari^  id. 
bond  to  be  executed  before  judg^  or  registrar,  id,,  716. 

effect  of  payment  into  court  in  action  of  replevin,  716, 1079. 
denial  of  execution,  716. 

must  be  proved  by  attesting  witness,  id. 
effect  of,  id, 

bond  requires  no  stamp,  244,  id. 
forfeiture  of  the  bond,  id, 
by  delay,  id, 

abatement  of  suit  by  death  of  distrainee,  is  excuse,  id. 
damages,  id. 

BEPLT, 

right  of,  282.    See  Praetiee  at  Trial. 

REPORT, 

of  Irish  judge  to  Irish  Court,  on  application  to  set  aside  verdict, 
evidence  between  parties,  121. 
proveable  by  verified  shorthand  note,  id. 
of  proceedings  in  courts  of  justice,  when  privileged,  873,  874.    See 
J)ef amotion, 

REPRESENTATION.    See  MUrepretentation, 

in  charter-party,  effect  of,  447.     See  AffreigKtment. 
when  amounting  to  warranty  on  sale  of  goods,  470. 
action  for  false,  847.     See  Deceit. 
as  to  authority  of  secretary  of  company  to  make,  1154. 

REPUTATION.    See  Hearsay, 

REPUTED  OWNERSHIP, 

under  Bankruptcy  Act,  1883 . .  1084,  1090. 

applies  only  to  goods  in  possession  of  bankrupt  in  way  of  his 

trade,  1090. 
all  personal  g^oods  and  chattels  are  within  Act,  id. 
does  not  include  "  thing^s  in  action,"  id. 
except  debts  in  the  way  of  trade,  id. 
policy  of  insurance  is  a  *'  thing  in  action,"  id. 
so  an  imdivided  share  in  a  partnership,  id. 
so  shares  in  an  incorporated  company  transferable  only  by 

deed,  i^. 
80  bank  stock,  id. 
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under  Bankruptcy  Act,  1883 — continued. 
eTidenoe  of  **  as  reputed  owner,"  1090. 

where  bankrupt  once  owner,  presumption  of  ownership 
continues,  id. 
unless  change  of  ownership  notorious,  id. 
furniture  let  to  be  enjoyed  with  house,  1091. 
custom  in  bankrupt's  trade  will  rebut  evidence  that  bank- 
rupt was,  id. 
wine  bought  of  bankrupt  and  left  in  his  cellar,  1090. 
clock  left  with  vendor  who  repaired  clocks  of  customers,  1091 . 
sufficient  to  show  custom  notorious  in  the  trade,  id. 

goods  bought  remaining  in  bonded  warehouse  of  seller, 

&c.,  1092. 
bought  on  **  hire  system,"  id. 

or  for  hotel- keepers  to  hire  furniture  from  dealers,  id. 
custom  does  not  extend  to  ordinary  householders,  id. 
or  to  sell  goods  on  sale  or  return,  u^.,  1097. 
evidence  of  reputation  admissible,  1092. 
goods  must  be  in  sole  possession  of  bankrupt,  id. 
evidence  of,  in  his  trade  or  business,  id.    See  Trade  or  Business. 
evidence  of,  "at  the  commencement  of  the  bankruptcy,'*  1094. 
not  if  taken  out  of  his  possession  by  owner,  without  know- 
ledge of  act  of  bankruptcy,  id.^  1131,  1132. 
evidence  of,  '^by  consent  and  permission  of  the  true  owner," 
1094. 
demand  by  owner  before  act  of  bankruptcy,  sufficient  to 

take  goods  out  of  order  and  disposition,  id. 
goods  assigned,  but  possession  retained  till  default,  id. 
grantor  of  gtx)ds  comprised  in  bill  of  sale  reg^tored  under 
Bills  of  Sale  Act,  1878, is  not  their  reput^  owner,  1095. 
Seo  Bills  of  Sah  Acts,  1878,  1882. 
except  in  case  of  a  bill  of  sale  vaHd  only  under  Bills  of 
Sale  Act,  1890..  1258. 
property  of  infants  within  statute,  1095. 

but  not  goods  of  wife  when  former  wife  living,  id. 
unless  she  knew  of  former  marriage,  id. 
goods  bought  with  fraudulent  intent  of  not  paying  for 

them,  id. 
'*  true  owner  "  means  legal  owner,  id. 
consent  not  implied  when  owner  ignorant  of  his  right  to  the 

property,  1096. 
furniture  bequeathed  to  trustees  to  be  enjoyed  by  owner  of 
mansion,  td. 
evidence  of,  **  have  in  his  possession,  order,  or  disposition,"  id. 
jMSsession  of  servant,  possession  of  master,  id. 
real  possession  taken  by  grantee  displaces  apparent  posses- 
sion, id. 
goods  of  third  person  do  not  pass  if  there  be  a  distress  on 

them,  id. 
possession  of  pawnee,  not  possession  of  bankrupt  pawnor,  id. 
transfer  of  sugar  warrants,  1097. 
wines  in  bond  in  another's  name,  t^. 
symbolical  delivery  takes  case  out  of  statute,  id. 
vnnongf ul  seizure  by  sheriff,  id. 
evidence  of,  goods  sent  on  sale  or  return,  id. 

goods  belonging  ixyfeme  covert ^  id. 

where  goods  vested  in  trustees  to   her 

separate  use,  id. 
f ormture  renewed  from  time  to  time  out 
of  settled  moneys,  id. 
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REPUTED  OWNERSHIP— «w««««;. 
under  Bankruptoy  Act,  l^^Z—emtinued. 

OTidence  of,  goods  belonging  iofeme  covert — continued. 

estate  of  wife    entrusted    hj   her    with 
husband  for  business,  forms  part  of  his 
assets  on  bankruptcy,  1098. 
case  of  partners  and  other  tenants  in  common,  id. 
ships,  id. 
debts,  id. 

when  simple  contract  debt  assigned,  id. 
what  notice  sufficient  to  perfect  title  of  assignee,  id. 
effect  of  assignment,  1099. 

authority  to  pay  rent  imless  given  for  raluable  consideration 
revoked  by  bankruptcy,  id. 
fixtures,  id. 

will  not  pass  to  trustee  of  bankrupt,  id. 
though  trade  fixtures,  id. 

even  when  put  up  by  mortgagor  after  mortgage,  t^. 
no  distinction  as  to  fixtures  removable  between  landlord  and 
tenant  and  those  not  so  removable,  id. 
goods  in  bankrupt's  possession  as  execut6r,  1100. 
will  not  pass  to  trustee,  id. 

where  bankrupt  neglected  to  take  out  administration,  id. 
goods  in  bankrupt's  possession  as  factor,  id. 

where  factor  has  sold  the  goods  and  received  the  proceeds, 

id. 
when  principal  may  sue  for  goods,  id. 
wnen  for  the  proceeds,  id. 
goods  in  bankrupt's  possession  for  a  particular  purpose,  t/f.,  1 101 . 

as  trustee,  1101. 
goods  given  for  specific  purpose  may  be  returned  by  bankrupt 

on  failure  for  that  purpose,  1 100,  id. 
not  extended  to  liqui(Uition  of  insolvent  company,  1090. 

REQUEST, 

proof  of,  in  action  for  money  paid,  567.    See  Motiey  Paid,  Action  for. 
cause  of  action  arising  on,  when  Statute  of  Limitations  begins  to 
run,  648. 

RESALE, 

right  of,  in  action  for  not  accepting  goods,  517. 

whether  defence  to  action  for  goods  bargained  and  sold,  522. 

RESCISSION  OF  CONTRACT, 

by  purchaser  of  real  property,  317  *^  9eq.     See  Vetidor;  Vendee. 
when  purchaser  of  horse  with  warranty  may  rescind  contract,  469. 
on  seller  refusing  inspection  of  bulk  sold  by  sample,  520. 
defence  of,  to  action  of  contract,  670. 
may  be  by  parol  before  breach,  id. 

invalid  oral  ag^reement  to  vary  contract  good  under  Statute  of 
Frauds,  does  not  operate  by  way  of,  id. 
divesting  of  property  by,  949. 

BBS  GEST^. 

declarations  when  admissible  as  part  of,  53.      See  Declaration*; 
Hearsay. 

RESIDENCE, 

ignorance  of  drawer's  may  excuse  notice  of  dishonour  of  bill,  378. 

See  Notice  of  Dishonour, 
of  parties  immaterial  after  marriage  has  taken  place,  1033. 
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RESTRAINT  OF  PRINCES, 

proof  of  I088  of  ship  bj,  420.    See  Z&ss. 

RESTRAINT  OF  TRADE.    See  IlUgalUy, 

RETAINER, 

of  solicitor,  how  prored,  481.    See  Solicitor, 
hj  ezeoator,  1224.    See  Executor, 

RETURN, 

of  sale  of  com  under  stat.  1  &  2  G^o.  4,  c.  87,  notconolasive  evidenoe 

of  partieB  to  whom  corn  delivered,  211. 
of  premium  on  poUoj  of  insurance,  435.     See  Insurance, 
of  sheriff,  primd  facie  evidence  of  facts  therein  stated,  890. 
of  goods  may  be  shown  in  mitigation  of  damages  in  trover,  988.    See 

Conversion  of  Goods. 
evidence  in  action  against  sheriff  for  a  false,  1216  et  seq.    See  Sheriff. 

REVENUE  OFFICERS, 

money  extorted  by,  maj  be  recovered  back,  687. 
evidenoe  in  actions  against,  1201.     See  OJfUer, 
notice  of  action  to,  1203  et  eeq.    See  Notice  of  Action. 

REVERSION, 

parol  contracts,  made  after  Dec.  Slst,  1881,  with  reference  to  the 

land  now  ran  with,  338,  689. 
lessor  cannot  sae  after  he  has  assigned  his,  690. 
nor  can  he  re-enter,  1019. 

but  termor  demising  for  his  whole  term  may,  id. 
grantee  of  part  of,  has  now  benefit  of  covenants,  itf.,  1020. 
action  for  injury  to,  721  et  acq.    See  Nuisance. 

expectant  on  mortgage  for  years  is  legal  assets  in  hands  of  the  heir 
or  devisee,  1228. 

REVERSION,  ASSIGNEE  OF.    See  Assignee  of  Reversim. 

REVERSIONER, 

verdict  for  or  against  lessee,  for  life  or  years,  not  evidence  for  or 
agfainst,  190. 

may  sue  for  nuisance  injurious  to  reversion,  721.    See  Nuisance. 
though  the  nuisance  may  be  easily  removed,  id. 

may  sue  for  obstruction  of  light  and  air,  771. 

can  sue  for  obstruction  of  way,  only  if  permanent,  781. 

not  bound  by  right  of  way  enjoyed  for  20  years  over  land  in  posses- 
sion of  lessee,  787. 

cannot  have  trespass  before  entry,  930. 

title  of,  cannot  be  disputed  by  tenant  who  has  paid  rent  to  predecessor 
in  title,  1000. 

waiving  forfeiture  shall  have  new  right,  1056. 

REVOCATION, 

by  notice  of  death  of  drawer  of  cheque,  of  authority  of  banker  to  pay, 

395. 
by  death  of  guarantor,  of  guarantee,  464. 

of  principal,  of  authority  to  agent,  1226.    See  Executor  an.i 
Administrator. 
of  will,  1043  et  seq.    See  Will. 

EIENS  PER  DESCENT, 

evidence  on  defence  of,  1229.    See  Seir. 
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RIGHT, 

to  light  and  air,  772.    See  LighU. 

RIGHT  OF  ACnON, 

where  it  aocmeB  under  the  Statntes  of  Limitations,  648.    See  Lk 

tunUy  Statutes  of. 
what,  paaees  to  trustee  of  hankmpt,  1087  et  teq, 

RIGHT  OF  ENTRY.    See  JSntry,  Sight  of, 

RIGHT  OF  WAT, 

how  proved,  781  et  aeq.    See  Way. 

RIGHT  TO  BEGIN,  271.     See  Fraetice  at  Trial. 

RIOT  (DAMAGES)  ACT,  1886,  stat.  49  &  50  Vict.  c.  38, 

oompeDBation  to  persQna  for  damage  by  riot,  b.  2  (1),  1239. 

where  property  insured,  a.  2  (2),  t^. 

claims  to  be  made  to  police  authority,  s.  3  (1),  id. 

power  of  Secretary  of  State  to  make  regulations,  s.  3  (2),  id. 

person  aggriered  maysne  where  police  authority  do  notawaid  «"<»HfBt 

compensation,  s.  4  (1),  1240. 
payment  of  compensation  out  of  police  rate,  s.  5,  m^. 
application  of  Act  to  wreck  and  machinery,  s.  6,  id. 
claimants  in  the  case  of  churches,  public  inBtitntions,  Ac,  s.  7,  id, 
**  person  "  includes  corporation,  s.  9,  id. 

and  *^  house,'*  any  premiiies  appurtenant,  1241. 
any  matter  thereunder  done  by  quarter  seasioms  now  transferred  to 

County  Council,  t^. 
regulations  made  under,  s.  3  (2),  id. 
claims  to  be  in  writing  on  prescribed  form,  id. 

and  delivered  within  14  days,  unleas  enlarged  to  21  days,  id. 
what  to  specify,  id. 
how  to  be  verified,  id. 

form  of  awards,  id. 

to  apply  to  wreck  and  machinery,  1242. 
what  plaintiff  must  prove,  id, 
interest  of  the  plaintiff,  id. 
the  offence,  id. 

what  constitutes  a  riot,  id. 
riotous  assembly  within  s.  2  (1),  need  not  be  in  a  public  place,  id. 

committed  within  police  district,  id. 
compliance  with  Secretary  of  State's  regulations,  1243. 
refusal  or  failure  of  poUoe  authority  to  fix  compensation,  id. 

amount  of  damage,  id. 
provocation  by  claimant  may  disentitle  him  to  damages,  id. 
where  verdict  for  defendant,  judge  is  to  direct  costs  as  between  soli- 
citor and  client,  id. 

RIOTERS, 

ttctiouM  against  police  authority  for  damage  done  by,  1239.    See 
(Damagea)  Act,  1886. 

RISE, 

inception  and  end  of,  409.    See  Intmrtmce. 

RIVER, 

public  navigable,  presumption  of,  35. 
acts  of  ownership  over  part  of,  86. 
presumption  of  ownership  ofi  932. 
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ROAD, 

rale  of,  what  it  is,  739. 

presumptioii  as  to  ownership  of  soil  of,  931. 

ROLL  OF  SOLICITORS, 

effect  of  signing,  482. 

evidence  of  persons  being  on,  489,  856. 

ROLLS  OF  MAN^OR.    See  Churt  JRolls. 

ROYAL  COLLEGE  OF  PHYSICIANS.    See  Fhysician. 

RULE  OF  COURT.    See  OrcUr  of  Court. 

RULES, 

of  bankruptcy  oonrts  judioiallj  noticed,  82. 

for  govermnent  of  the  army  not  judicially  noticed,  83. 

and  regulations  of  the  Stock  Exchange,  548  et  teq. 

RULES  OF  SUPREME  COURT  OF  JUDICATURE,  1883, 
replace  all  former  rules  except  R.  G.  H.  T.  1853,  rr.  44 — 49. .  1. 
where  no  other  provision  former  procedure  is  in  force,  id, 
notice  to  produce  documents  referred  to  in  pleadings  under,  1 3, 1 4, 273. 

document  inadmissible  if  not  produced,  14. 
admission  under,  62,  73,  296. 
notice  to  admits  73. 

form  of,  74. 
certificate  of  reasonable  refusal  to  admit  must  be  given  at  trial, 

296. 
what  is  reasonable  refusal,  297. 
payment  of  money  into  courts  75,  76.    See  Fayment  of  Money  into 

Court. 
facts  not  specifically  denied,  admitted,  76,  86. 

except  damages,  76,  280. 
admissions  on  the  record,  77,  78. 
particulars  xmder,  88. 
variances  to  be  amended,  90,  107. 

in  the  parties,  90. 
local  venue  abolished  unless  required  by  statute,  93. 
office  copies  of  judgments,  &o.,  how  far  admissible  in  evidence,  97. 

See  Office  Copies. 
judgpnents  under,  107. 

mode  of  entering,  id. 
pleadings  to  be  delivered  to  officer  on  entering  action,  110. 
equivalent  to  postea,  under,  id. 
writ  of  summons,  proof  of,  id.    See  Writ. 

action  commenced  by,  645. 
how  renewed,  646.    See  Writ. 
time  for  renewal,  id.    See  Writ. 
interrogatories  under,  114. 
answers  to,  proof  of,  id. 
use  of,  at  the  trial,  id. 
evidence  at  trial  in  general  to  be  oral,  152. 

but  affidavit  evidence  may  sometimes  be  used,  184.  Bee  Affidavit. 
causes  of  action  united  in  one  action  may  be  tried  separately,  274. 
power  to  refer  question  for  inquiry  and  report,  to  official  or  special 

referee,  275.    See  Practice  at  Trial;  Rtferee. 
trial  before  referee,  276.    See  Fraetiee  at  Trial ;  Ueferee. 
plaintiff  cannot  withdraw  record  or  discontinue  without  leave,  285. 

so  defendant  cannot  withdraw  defence,  t^. 
effect  of  opposite  party  not  appearing  at  trial,  id. 
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RULES  OF  SUPREME  COURT  OF  JUDICATURE, 
judgpnent  by  default  may  be  set  aside,  285. 

if  through  inadTertoioe,  usually  on  paying  oorti  wasted,  id. 
amendment  of  pleadings  and  writ,  286  et  §eq.    See  Ammdmumi. 

of  parties  in  case  of  misjoinder  and  non-joinder,  90.    See 
Ameitdrngnt. 
adjournment  of  trial,  289. 
entering  judgment,  must  be  on  order  of  oourt  or  judge,  290. 

what  oraers  may  be  made,  id. 
execution  issues  immediately  after  judgment,  id, 
unless  stayed,  id. 

but  where  judgment  to  reoorer  land,  on  filing  affidayit,  id. 
order  for  delivery  of  specific  c^ttds,  527,  990. 
pleadinffs  to  set  out  summary  of  facts,  301. 

wim  particulars  in  certain  cases,  88,  301. 
right  to  plead  **not  guilty  by  statute"  leaerred,  301.     See  A<»< 
Guilty  by  Statute. 
how  pleaded,  302. 
facts  alleged  and  not  denied,  taken  to  be  admitted,  77,  301. 

except  damages,  76,  78,  302. 
conditions  precedent,  the  pcorfoimance  of  which  is  to  be  contested,  to 
be  alleged,  77,  78,  301. 
of  others,  the  allegation  of  performance  is  implied,  78,  301. 
opposite  party  must  pbad  mattos  on  which  he  ruies,  to  show  action 
does  not  lie,  id. 
or  transaction  void,  id. 

or  likely  to  take  opposite  party  by  sniprise,  id. 
or  raise  other  issues  of  fact,  e.ff.,  fraud,  Ac,  id. 
pleading  not  to  raise  a  new  ground  of  claim  inconsistent  with  fonner 

one,  id. 
defences,  628  et  ieq.    See  Table  of  ConrsBm. 

must  not  be  general,  must  deal  specifically  with  the  facts,  78, 302. 
special  rules  as  to,  in  actions  of  contract,  628. 
in  abatement  aboUshed,  91,  802. 

denial  of  character  in  which  party  claims,  must  be  pleaded 
specially,  629. 
so  alleged  constitution  of  partnership  firm,  id» 
reply  may  join  issue,  except  where  counter-daim,  302. 
effect  is  denial  of  every  material  allegation,  id. 
so  where  no  reply  delivered,  id. 
denial  of  allegations  of  fact  alleged,  not  to  be  evasive,  id. 
of  contract,  denial  in  fact  only,  id. 

not  of  suffidency  in  law  imder  Stat,  of  F^pands  or  other- 
wise, 301. 
except  objections  under  Stamp  Acts,  219. 
new  assignments  replaced  by  an  amendment  or  reply,  302. 
points  of  law  to  be  raised  by  pleading,  id.        * 
damages  to  be  assessed  to  tune  of  assessment  where  cause  of  action 

continuing,  303. 
right  to  set  up  set-off  and  oounter-daim,  671.    See  Set-tif  vtd 

Counter-elaim. 
in  libel  several  persons  may  sue  as  co-plaintiffs  for  libel,  though  not 
joinUy  interested,  855. 
and  slander  notice  of  evidence  in  mitigation  of  damages,  &c., 
must  be  g^ven  unless  truth  pleaded,  879. 
action  for  recovery  of  possession  of  land  substitated  for  action  of 

ejectment,  991.     See  JCeecvery  of  Land. 
proviedons  as  to  payment  into  coiut  in  action  of  replevin  unaffected 

by,  716,  1079.     See  JSeplevin. 
defence  denying  that  plaintiff  is  trustee  must  do  so  specifically,  629, 
1 1 25.     See  Truatee  of  Bankrupt. 
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RULES  OP  SUPREME  COURT  OF  JUDICATURE,  IB8Z— continued, 
claims  bj  and  against  execnton  and  administraton,  when  to  be  joine4 

with  olaima  against  them  personally,  1211, 
1216.     See  Executors, 
husband  and  wife  may  be  joined  with  claims 
by  or  against  either  separately,  1230.    See 
Husband  and  Wife, 
action  does  not  abate  where  the  right  sarvives  npon  the  death  of 

Role  plaintiff  or  defendant,  1213,  1227. 
married  women,  how  to  sue  and  defend,  1232,  1236. 
common  law,  practice  in  interpleader  made  general,  1280.     See 
Interpleader, 


SAILOR.    See  Seaman. 

ST.  LEONARDS'  (LORD)  ACTS :  stats.  22  k  23  Vict.  c.  35,  and  23  & 
24  Vict.  o.  38.    See  Table  or  Statutes. 

SALE, 

of  goods,  what  amounts  to  a  valid,  600  ct  seq.    See  Goods, 

when  warranty  of  title  or  quality  implied,  on,  467  ei  seq.    See 

Warranty. 
requirements  of  Statute  of  Frauds  respecting,  502  et  seq.    See 

FrattdSf  Statute  of. 
when  property  passes  on,  947.    See  Conversion  of  Goods, 
wrongful,  xmder  distress,  898.     See  Irregular  Distress. 
by  broker  at  too  low  a  price  not  a  conversion,  968. 
wrongful,  is  a  conversion,  id. 

by  trader  below  market  value,  not  of  itself  a  fraudulent  transfer, 
1108. 
of  lease  xmder  execution,  no  breach  of  covenant  not  to  assign,  696. 

SALE,  BILL  OF.    See  BiU  of  Sale;  Bills  of  Sale  Acts,  1878,  1882. 

SALE,  CONDITIONS  OF.    See  Conditions  of  Sale. 

SALE  OR  RETURN, 

gpoods  in  possession  of  bankrupt  on,  pass  to  trustees,  1097. 

but  not  if  sent  on  approbation  and  reasonable  time  not  elapsed, 
id. 

SALVAGE, 

expense  of,  evidence  of,  in  action  on  policy  of  insurance,  428. 
insurance  on  British  ship  without  benefit  of  salvage,  void,  431. 

SAMPLE, 

when  acceptance  of ,  is  an  acceptance  within  Statute  of  Frauds,  s.  17 .  • 

605  et  seq.     See  Frauds,  Statute  of. 
goods  not  according  to,  when  a  defence,  519. 

SATISFACTION.    See  Accord  and  Satisfaction. 

SATISFIED  TERMS, 

presumption  of  surrender  of,  996. 
Stat.  8&9Vict.  c.  112.. 997. 

SCHEDULE, 

stamp  on,  268. 
VOL.  II.  3  I 
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SGHOOLICASTER, 

of  hospital,  judgment  against,  efvidenoe  againrt  his  wcco— nr,  190. 
tentenoe  ol  removal  ol,  oondudTe,  205. 
oocopation  of ,  ia  a  trade  or  bnabifiss,  1093. 

SdENTEB, 

in  action  on  wazrantj  of  goods,  need  not  be  proved,  472. 
proof  of,  in  action  for  damage  bj  ■"""•^  748,  749. 
mmeoesaazy  where  dogs  injnre  cattle  or  sheep,  760. 

8GIENTLF1C  WITNESS, 

opinions  of,  when  admiswble,  174.    See  Wtimu. 

800TLAND, 

law  of,  not  judicially  noticed,  83,  119. 

except  in  the  House  ol  Lords,  119, 120. 
how  proved,  120. 
proof  of  judgment  of  court  in,  121. 

marriage  in,  1034. 
effect  of  subsequent  marziaffe  in,  on  legitimacj  of  children,  1039. 
Bank  of  Tlnglaiid  notes  not  Ji^gal  tender  in,  678. 

SGBIVEKER, 

if  also  solicitor,  privileged  aa  to  confidential  commimications,  109. 

SCULFTUBE, 

copyright  in,  821.    See  CopyrigJU, 

SEA, 

births,  deaths,  and  marriages  at,  how  proved,  128. 
perils  of,  proof  of  loss  by,  416.    See  Loa. 

SEA  SHORE, 

presumably  extra-parobhial,  35,  932. 

this  now  altered  for  civil  parochial  puzpoees,  id. 

SEAWORTHINESS.    See  Inttirmtee  ;  Wturmdy. 

evidence  of  shipbuilders  who  have  never  seen  ship^  admismHe  aa  to, 

176. 
implied  warranty  of,  412  et  9ej. 
wna,t  amounts  to,  id. 
when  prosnmed,  id. 

SEAL, 

of  the  Queen,  judicially  notioed,  80. 

so  of  the  City  of  London,  id. 

80  of  the  superior  courts,  id. 

so  of  great  sessions  of  Wales,  id. 

80  of  Chancery  Common  Law,  id. 

80  of  Enrolment  OiBoe  in  Chancery,  id. 

so  of  Probate  and  Divorce  Court,  id.,  116,  118. 

80  of  Admiralty  Court,  80. 

so  of  Bankruptcy  Court,  82,  1121. 

so  of  the  High  Court  of  Justice,  82. 

so  of  District  Registry  of  the  :EQgh  Court,  80. 

8o  of  notary  publio,  id. 

of  foreign  court,  formerly  not  judicially  noticed,  83. 

now  noticed  under  stat.  14  ft  15  Yict.  c.  99,  a.  7 . . 
id.,  100,  121. 

irj}9t  be  used  to  authenticate  records,  101. 
though  too  much  worn  to  make  impreoaicn,  id. 
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SEAL — continued, 

of  Beoord  Office,  to  be  affixed  to  oertified  copies  of  reoords,  98. 
of  corporation,  130.     See  Corporation. 

wnen  oorporatioiiB  moat  oontract  under,  1162.    See  Corporation, 
of  patents,  836. 

SEALING, 

of  deed,  how  proved,  134.    See  l>eed, 
what  is  a  snffioient,  135. 
whether,  snffioient  without  signing,  id. 
of  wiU  of  lands,  without  signing,  insoffioient  execution  under  the 
statute,  144.    See  JFill. 

SEAMAN, 

in  action  for  wages  of,  secondary  evidence  of  ship's  articles,  admis- 
sible without  notice  to  produce,  8. 

death  of,  proved  by  register  of  Navy  Office,  209. 
or  hy  books  of  Sick  and  Hurt  Office,  id. 

agreement  with  for  wages,  when  exempt  from  stamp,  284. 

disabled  during  yoja^  maj  recover  waffes,  499. 

cannot  generaUj  sue  m  superior  courts  for  wages  under  60/. . .  600. 

not  within  Empojers'  Liability  Act,  1880. .  762. 

SEARCH, 

wbat'sufficient  to  let  in  oral  evidence  of  lost  document,  6,  6. 

SECONDARY  EVIDENCE, 
what  is,  1,  14. 
when  admitted,  4. 
of  lost  document,  loss  or  destruction  must  be  proved,  id. 

construction  of,  though  proved  by  oral  evidence,  is  for  judge,  5. 
of  instrument  in  possession  of  opposite  party,  4. 
of  letter  filed  in  ODurt  of  Chancery,  id. 
of  document  in  hands  of  third  persons,  6. 

of  persons  out  of  the  jurisdiction  id. 
where  solicitor  refuses  to  produce  document,  id.,  156. 
of  oral  testimony,  5. 
proof  of  loss  of  document,  id. 

what  degree  of  diligence  must  be  used  in  search,  id. 
MS.  published  in  newspaper,  6. 
licence  to  trade,  id. 
policy  of  insurance,  id. 
indenture  of  apprenticeship,  id. 

whether  necessary  to  call  persons  to  whom  possession  traced,  id. 
where  loss  or  destruction  probable,  slight  evidence  sufficient,  id, 
what  presumption  of  destruction,  id. 
objection  of  want  of  due  search  must  be  made  at  trial,  7. 
inadmissible  without  notice  to  produce  document  in  possession  of 

opposite  party,  id.    See  Notice  to  IVoduce. 
genial  nature  of,  14. 

proof  of  documents  by  copies,  id.,  96  et  acq.    See  Copy. 
where  two  parts  of  agreement,  unstamped  part  admissible  as  secondary 
evidence  of  stamped  part,  14. 
unless,  i)erhape,  it  be  a  duplicate  original,  249,  262. 
of  a  document,  may  be  given,  if  opposite  counsel  state  a  fact  from 
which  possession  of  the  document  by  his  client  may  be  presumed, 
73. 
cannot  be  given  of  official  documents,  which  are  privileged  from  pio- 
duction  on  the  ground  of  public  policy,  172. 

3l2 
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SECOND ABY  EVIDENCB— MniiMwif. 

of  notioe  of  duhonoiir,  where  it  maj  be  given,  374,  S75. 

to  quit,  when  admiasihle,  1008. 
of  wmnsnt,  when  aHmiwghlff,  1244. 

SECURED  CREDITOR, 

under  Bankraptey  Act,  1883,  what  is,  1081,  1128. 

SECURITIES.    See  Sh»ea  ;  Stock. 

foreign,  what  are  within  Stamp  Acts,  25  9. 
stamps  on,  257,  259.    See  St4iMpt, 
stamps  on  tzansfer  of,  246,  259.    See  SUmpt. 
action  on  sale  of,  548  €i  teq.    See  ShmrtM. 
to  what,  banker's  lien  extends,  977. 


SECURITY, 

pesraon  giving,  and  eslled  on  to  pay,  maj  reoorer  frofm  pdnctpal  aa 

for  monej  paid,  569.     See  Manetf  pmid,  Aetiom  ftr. 
yeanmn  holding,  for  money  lent,  may  reoorer  money  lent,  withoot 

tender  of  secoiity,  574. 

SEDUCTION,  ACTION  FOR, 
founded  on  loss  of  perrioe,  909. 
similar  action  lies  where  no  strict  contract  of  serriee,  id. 

but  there  most  be  a  ralid  conizact,  id. 
eridenoe  of  service,  id. 
what  sufficient,  910. 
oonstmctiTe  seniice  of  minor,  id. 
action  maintainable,  though  daughter  of  age,  id. 

or  a  married  woman  liTing  separate,  id. 
slightest  evidence  of  service  sufficient,  id. 
what  is  a  sufficient  residence  with  the  plaintiff,  id. 
who  may  bring  the  action  in  Iocq  jHtreMtia,  id. 
fiervioe  must  exist  at  time  of  seduction  at  least,  911. 
evidence  of  seduction  and  loss  of  service,  id. 

action  will  Ue  before  actual  confinement,  id. 
wrtMin^aiiiaKlft  without  debaucliing  servant,  id. 
damages,  evidence  in  aggravation,  id. 

that  defendant  addressed  daughter  as  honourable  suitor,  id. 
promise  of  marriage  by  defendant,  admissible,  ataMt,  id. 
expenses  of  medical  attendance  may  be  recovered,  912. 

though  not  paid,  id. 
declarations  of  defendant's  wife  to  proye  confederacy  admisBibles, 
72,  912. 
evidence  of  chsracter,  912. 

of  daughter's  good  character,  only  aiimi— iM^*  jn  answer  to 
general  evidence  on  other  side,  id. 
costs,  291,  294,912. 
defence,  912. 

defendant  may  show  that  he  is  not  father  of  cfaUd,  id. 
damages,  evidence  in  mitigation,  id. 
plaintiff's  misconduct,  id. 
looee  character  of  daughter,  id. 

daughter  not  bound  to  answer  whether  she  has  been  oon- 
nected  with  other  men,  id. 
unless  evidence  would  tend   to  show  defendant  mi 

father  of  child,  id. 

SEISIN, 

in  fee,  presumption  of,  by  possession  or  receipt  of  rent,  38. 
livery  c^P,  presumed  after  twenty  years,  43. 
proved  by  declarations  of  deceased  occupier,  57. 
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proof  of,  in  ejectment  by  beir,  1028.    See  Recovery  of  Land. 

deyisee  of  freebold,  id,^  1040. 
heir  of  oopybold,  1047. 
in  action  against  heir,  1228. 

SEIZURE, 

loes  of  ahip  by,  419.    See  Capture;  Lost. 

what  sufficient  to  g^ve  tenant  a  right  of  action  for  exoessiYe  distress, 
894. 

SENTENCE, 

of  visitors,  &c.,  effect  of,  205. 

of  expulsion  or  deprivation  of  member  of  a  college,  oondosive,  id, 

of  removal  of  schoolmaster,  conclusive,  id. 
of  ecclesiastical  and  divorce  courts,  effect  of,  200. 
of  courts  of  admiralty,  effect  of,  202. 
of  condenmation,  not  evidence  of  loss  by  capture,  419. 

SEPARATE  ESTATE, 

married  woman  may  dispose  of  her,  by  will,  1042. 
of  married  woman  Hable  to  satisfy  her  contracts,  1233.     See  Married 
Women's  Property  Act,  1882. 

unless  tmder  restraint  on  anticipation,  id. 

restraint  applies  even  to  income  due  after  date  of  judgment,  id. 

action  barred  by  Statutes  of  Limitation,  1234. 
judgment  in  respect  of,  form  of,  id. 
creditor  has  no  charge  on,  until  execution,  id. 
after  her  death,  liable  to  repay  plaintiff  expense  of  her  burial,  id. 
right  of  wife  to  exclude  husband  from  her  nouse,  being,  id. 
wife  may  sue  with  respect  of,  aloue  under  45  &  46  Vict.  c.  75,  id. 

See  Married  Women*  9  Property  Act,  1882. 
where  husband  joins,  damages  are  separate  property,  1237. 
what  made,  by  46  &  46  Vict.  c.  93..  1235.     ^^  Married  Women' e 

Property  Act,  1882. 
trade  of  inf  e  may  be  separate,  although  she  reside  with  husband,  1083. 

unless  he  so  interfere  as  to  make  himself  personally  liable,  id. 

SEPARATION, 

sentence  of,  d  menad,  &c.,  admitted  without  proof  of  libel,  115. 

aliter,  decree  for  alimony,  id. 
effect  of,  as  to  liability  of  husband  for  debts  of  wife,  54 1  et  $eq.    See 

Wife. 
judicial,  renders  wife  liable  ZAfeme  sole,  543,  1232.    See  Wife. 
and  able  to  sue  as  such,  id. 
so  after  order  for  protection  of  wife,  id. 
may  be  leg^y  agreed  on,  when,  1234. 

SEQUESTRATION, 

priority  of,  under  Bankruptcy  Act,  1883,  s.  52  (1) .  .1130,  1131. 

SERMON, 

delivered  in  church  may  be  published  by  any  one,  815. 
guare,  whether  subject  of  lawful  comment,  876. 

SERVANT.    See  Matter. 

notice  to  produce  left  with,  at  dwelling-house  of  master,  sufficient,  12. 
entries  by,  in  master's  books,  when  evidence,  60.    See  Searsay. 
declarations  of,  when  admissible  against  master,  69.    See  Agent. 
menial,  agreement  for  hire  of,  exempt  from  stamp  duty,  232. 
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of  horsedealer,  emploj^d  to  Bell,  has  authoritj  to  warrant,  471.    See 
Warranty, 
hia  deolaratioDB  at  time  of  sale  admissible,  69. 
action  by,  for  wages  and  wrongful  dismissal,  495. 
hiring  and  servioe,  evidenoe  of,  id. 
general  hiring,  hiring  for  year,  id. 

although  wages  payable  monthly,  id. 
but  tenns  of  hiring  are  for  junr,  id, 
servant  leaving  without  cause,  forfeits  accruing  wages,  id. 

so  if  servant  die,  id. 
usage  may  be  shown  to  determine  service  by  notice,  496. 

with  domestic  servants,  custom  is  a  month's  wages  or  warn- 
ing, tv;. 
head  gardener  and  huntsman  are  menial  servants,  id, 
»eeuSt  a  governess,  id. 
what  notice  requisite  to  determine  general  hiring,  id, 
what  damages  recoverable,  if  clerk  discharged  during  current 

quarter,  id. 
master  dispensing  with  service,  servant  may  bring  action,  497. 
misconduct  ground  of  dismissal  without  warning,  id. 

causes  for  dismissal,  id. 
servant  employed  to  buy  goods,  accepting  commission,  id, 
guilty  of  conduct,  outside  employment  mcompatible  with  safe 
performance  of  duties,  id. 
confidential  clerk  speculating  on  the  Stock  Exchange,  id. 
existence  of  gt)od  cause  sufficient,  though  not  then  £iowii  to 
master,  id. 
clerk  claiming  to  be  partner,  may  be  dismissed  forthwith, 

id. 
master  not  botmd  to  assign  cause,  at  time  of  dismissal,  id. 
when  forfeiture  of  wages,  id. 
if  condoned,  cannot  afterwards  be  relied  on,  498. 
bankruptcy  of  master,  not  a  dissolution  of  the  contract,  id. 
nor,  necessarily,  a  change  of  firm,  id. 
nor  sickness  of  servant,  id. 
dissolution  of  partnership  is  breach  of  contract  to  teach  appren- 
tice, id. 
voluntary  parting  with  business  is  breach  of  contract  to  emplov, 
id. 
but  does  not  entitle  agent,  paid  by  commission,  to  sue,  id. 
unless  there  were  a  contract  to  employ  him,  Add.  498. 
servants  discharged  by  order  for  winding-up  company,  whcro 
business  ceases,  id. 
BO  by  order  appointing  manager  and  receiver  for  debenturo 
holders,  t^. 
contract  for  personal  service  dissolved  by  death  of  either  party, 

498. 
disability  to  perfonn  service,  id. 
incompetency  of  artificer,  499. 
contract  determined  by  consent,  contract  to  pay  wages  pro  rata 

not  necessarily  implied,  id. 
damages,  id. 

recovemble  by  apprentice,  entitled  to  a  week's  notice,  id., 
500. 
defence,  600. 

dismissal  for  misconduct  must  be  specially  pleaded,  id. 
good  defence  if  servant  has  already  recovezed  damages,  id. 
that  apprentice  refuses  to  be  taught.  Add.  600. 
or  that  he  is  a  habitual  thief,  id. 
demand  of  goods  by,  in  action  for  not  delivering,  sufficient,  523. 
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delivery  of  goods  to,  when  it  renders  master  liable,  532. 

right  of,  to  sue  carrier  for  negUgenoe,  623. 

right  of  master  to  sue  carrier  for  negligence,  causing  injury  to,  id., 

735. 
hiring  of,  by  farmer,  on  Sunday,  good,  640. 
tender  to,  when  good,  676. 

master  liable  for  negligence,  but  not  for  wilful  act  of,  734,  935. 
master  not  liable  to,  for  negligence  of  fellow-servant,  759.  See  Negli^ 

genee. 
sale  by,  of  paper  containing  libel,  publication  by  master,  859. 
must  prove  malice,  in  action  against  master  for  faJse  character,  863. 
when  master  is  justified  in  giving  bad  character  of,  871. 
evidence  in  action  for  seduction  of,  909  et  aeq.    See  Seduelian,  Action 

for. 
licence  by,  when  a  sufiBcient  defence  in  trespass  to  land,  942,  943. 
of  pawnbroker,  refusal  by,  to  deliver  goods,  a  conversion  by  master, 

971. 
not  liable  for  conversion  when  refusal  qualified,  972. 
liable  for  conversion  though  for  benefit  of  master,  id. 
service  of  notice  to  quit  on,  at  dwelling-house  of  tenant,  sufficient, 

1015. 
possession  of,  possession  of  master,  as  to  reputed  ownership,  1096. 

SERVICE, 

of  notice  to  produce,  12. 

proof  of,  when  notice  to  admit  given,  73. 
of  subpisnd  ad  teatificandumj  152.     See  Witnets. 
of  summons  of  court  of  summary  jurisdiction,  may  be  by  declara- 
tion, 117. 
of  solicitor's  bill,  484,  485.    See  Att<nmey. 

proof  of,  in  action  for  seduction,  909  et  aeq.    See  Seduction,  Action  for, 
of  demand  of  payment  for  goods,  971. 
of  notice  to  quit,  1012,  1015.     See  Notice  to  Quit, 
of  notice  on  companies,  1172,  1185. 

of  action  to  justices  and  officers,  1191,  1198  et  seq.,  1203. 
See  Notice  of  Action. 

SESSIONS, 

minute  book  of,  when  evidence,  108. 

SET-OFF  AND  COUNTER-CLAIM, 

particulars  of  set-off,  defendant  confined  to,  88.    See  Farticulara  of 
Het-of. 

delivery  of,  id. 
X>ayment  cannot  be  shown  under,  661. 

right  of,  extended,  to  cross  claims  sounding  in  damages,  Rules,  1883, 
0.  xix.  r.  3  .  .671. 

must  be  claimed  specifically  as  such,  0.  zxi.  r.  10,  id. 

will  proceed  though  action  discontinued,  r.  16,  id. 
defendant  to  have  jud^ent  for  any  balance  due  to  him,  r.  1 7. .  290, 67 1 . 

rights  of  parties  not  affected  by  this  rule,  290. 
not  defeated  by  misjoinder  of  co-plaintiff,  O.  xvi.  r.  3 . .  671. 
must  contain  specific  statement  of  facts,  id. 

or  refer  to  facts  stated  in  defence,  id. 
distinction  between  set-off  and  counter-claim,  292,  293,  671. 
costs  of,  292,  295.     See  Costs. 

where  amount  is  matter  of  deduction,  not  set-off,  671. 
only  necessary  where  there  are  cross  demands,  672. 
evidence  given  in  support  of,  must  take  both  sides  of  aooonnt,  id» 
solicitor's  bill  may  be  set  off  without  delivery,  id. 
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whether  oounter-claim  must  have  been  oomplete  at  date  of  writ»  672 
pecaniaiy,  after  action  brought  maj  be  pleaded,  id, 
damages  aaeened  down  to  time  of  nnnonnment,  O.  xzxri.  r.  58,  W. 
cannot  be  pleaded  in  aotianB  for  wages  within  Tmck  Act,  id, 

special  reply  neoeesaz^,  id. 
where  issues  same,  on  dami  and  connter-dainiy  plaintiff  cannot  give 

fresh  eridenoet  id,^  673. 
nature  of,  and  of  the  debts  against  which  it  is  set  off,  673. 
debt  may  be  legal  or  equitable,  id, 

plaintiff  may  reply  that  he  sues  as  trustee  only,  id. 
joint  and  several  note  of  plaintiff  and  others  may  be  set  off,  id. 
debts  must  be  mutual,  and  due  in  same  right,  id. 
a  set-off  is  not  an  equity  which  runs  with  overdue  note,  t^ 
antecedent  debt  cannot  be  set  off  against  instalment  of  r<-*«»*»» 

not  transferable,  674. 
several  claimsmay  be  raised  against  each  of  two  joint  plaintiffs,  id. 
liquidated  compensation  due  to  tenant,  may  be  set  off  a^^ainst 

rent,  in  tenancy  under  46  ft  47  Vict,  c.  61 . .  893. 
debt  must  be  due,  674. 

and  not  barred  by  the  Statute  of  Limitations,  id, 
by  bankrupts,  1134.    See  Trustee  of  Bankrupt. 
by  factors  and  agents,  674. 

agent's  allowance  not  in  nature  of  cross  <lAinATt«l^  u/. 
sale  by  factor  of  undisclosed  principal,  id. 

principal  suing,  when  defendant  can  set  off  debt  due  from. 
agent,  td. 
only  where  agent  pennitted  by  principal  to  appear  suc^  id. 

and  agfent  believed  him  to  be  principal,  id. 
where  buyer  has  notice  of  agency  before  deliveiy  of  goods,  id. 

notice  to  buyer's  agent  sufficient,  id. 
in  case  of  employment  of  sub- agent,  id.,  675. 
principles  of  set-off  in  case  of  agents,  675. 
set- off  by  one  of  two  debtors  jointly  liable,  id, 
to  action  brought  by  assignee  of  chose  in  action,  id, 
no  answer  to  special  lien  that  plaintiff  has,  980. 
in  case  of  calls  made  on  shareholder  of  joint  stock  company,  1168. 

See  Joint  Stock  Company. 
in  claim  by  joint  stock  company  in  liquidation,  1171.      See  Joint 

Stock  Company. 
in  actions  by  and  against  executors,  1213. 

SETTLEMENT, 

gained  by  occupation  under  written  demise,  may  be  proved  orally,  2. 
stamp  on,  269.     See  Stamp. 

female  in&nt  liable  for  costs  of  preparing  her  marriage,  643. 
voluntary,  when  void  under  Bankruptcy  Act,  1883,  s.  47 . .  1085, 

1118.     See  Bankruptcy  Act,  1883. 
post-nuptial,  must  be  registered  under  the  Bills  of  Sale  Acts,  1259. 

See  BHU  of  SaU  Acts,  1878,  1882. 

SEVERAL  DEFENDANTS, 

course  of  proceedings  when  defendants  defend  severally,  283.     See 
Fraettee  at  Trial, 

SHAKEHOLDEB, 

in  joint  stock  company,  register  of,  1 1 58, 1 169, 1 176.    See  Joint  Siock 
Company. 
liability  of,  for  calls,  1160  et  teq.,  1173,  1178  H  eeq. 
in  case  of  infant,  1168,  1180. 
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in  joint  stock  company — continued. 
proof  of  being,  1180. 
action  by,  for  diyidends,  1183. 

cannot,  while  he  holds  shares,  sne  company  for  misrepresentation 
in  inducing  him  to  take  them,  850. 

SHARES.    See  Stock. 

allotment  of,  stamp  on  letter  of,  255. 

notice  of,  to  allottee  necessary  to  make  him  liable  as  member  of 
a  company,  1160. 
sending,  by  post,  1161. 
must  be  made  within  reasonable  time,  1160. 
not  an  interest  in  land  within  Statute  of  Frauds,  s.  4 . .  305. 
nor  gpoods,  wares,  &c.,  within  s.  17 . .  504,  548. 
action  on  sales  of,  548. 

contract  for  sale  of,  is  not  for  specific  shares,  id. 

except  shares  of  joint  stock  banking  companies,  id, 
broker  not  complying  with  30  &  31   Vict.  o.  29,  liable  to 
principal,  549. 
custom  to  disregard  statute  unreasonable,  id. 

except  as  against  a  person  who  had  notice  of  custom,  id. 
and  buyer  must  repudiate,  or  be  bound,  id, 
not  rescinded  by  liquidation  of  company,  id. 
sales  on  the  Stock  Exchange,  id. 

transactions  regulated  by  Stock  Exchange  usage,  id. 
Stock  Exchange  rules  and  reg^idations,  id.  et  seq. 
explanation  of  terms,  id.  et  seq. 
sales  of  securities  transferable  by  deed,  550. 

vendee  may  substitute  name  for  transfer,  id. 
process  of  substituting  names  explained,  id. 
relative  duties  of  buyer  and  seller,  551. 
buyer  liable  to  seller  for  not  registering  transfer,  id. 

or  not  passing  proper  nommee,  id. 
process  of  carrying  over  shares  explained,  552. 
closing  account  how  effected,  563,  554. 
sales  of  Hecurities  passing  to  bearer,  id. 

English  and  In£a  funds  and  corporation  stock,  554. 
in  new  shares  contingpent  on  appointment  of  settling 

day,  id. 
where  settling  day  appointed  by  fraud  of  person, 

not  party  to  contract,  contract  g^od,  id. 
effect  of  becoming  defaulter  on  Stock  Exchangee,  id. 
time  bargain,  void  as  wager,  555. 
unasual  on  Stock  Exchange,  id. 
method  of  speculation  thereon,  id. 

broker  entitled  to  recover  money  paid  for  principal 

and  commission,  id. 
broker  need  not  enter    into  separate  contract  for 
principal,  id. 
action  for  not  accepting,  id. 

tender  of,  or  readiness  to  transfer,  id. 

shares  need  not  stand  in  seller's  name,  id. 

in  contract  to  deliver,  time  is  of  the  essence  of  the  contract,  id. 

where  no  time  named  delivery  must  be  in  reasonable  time,  id. 
evidence  of  title  to  shares  in  commercial  companies,  556. 
seller  of,  must  show  assent  of  directors  when  necessaiy,  id. 

and  must  prepare  transfer,   except  in  sale  on  Stock  £x- 
chan&e.  Id. 
buyer  bound  to  reg^ister,  id. 
damag^es,  id. 
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action  for  not  deliyering  or  replaoing,  656. 

damages,  657. 
action  for  shares  sold,  id, 

"vrant  of  registration  of  company  a  defence,  id. 
generally  no  implied  warranty,  id, 
money  paid  by  broker  for,  in  accordance  with  onatom  of  Stock  £x- 
oiumge,  recoverable  from  principal,  667,  668.    See  Money  jund. 
Action  for, 
even  though  shares  could  not  be  transferred  to  principal,  568. 
money  paid  for,  in  projected  company  which  ha^  been  abazidoned,  may 
be  recovereo,  680.    See  Money  had  and  received.  Action  for. 
against  whom  action  must  be  brought,  id. 
money  paid  for,  by  vendee  of  shares  to  broker  cannot  be  recovered 

from  vendor,  though  the  shares  are  worthless,  681. 
party  seeking  to  repudiate  on  ground  of  fraud,  must  do  so  while 

parties  are  in  $tatu  quoy  586,  849. 
not  within  reputed  ownership  clause  of  the  Bankruptcy  Act,  1883 . . 

1090. 
liability  of  allottees  and  holders  of,  1160  et  eeq,,  1173,  1178  et  eeq. 

See  Joint  Stock  Company. 
evidence  of  title  to,  1159, 1160, 1176  et  eeq.    See  Joint  Stock  Company. 

SHERIFF, 

exemption  from  public  duty,  not  provable  by  reputation,  49. 
admissions  of  party  who  has  indemnified,  evidence  against,  68. 
unaer-sheriff  or  bailiff,  when  evidence  against,  70. 
accounts  of,  of  Crown  lands,  evidence  of  title  of  Grown,  196. 
inquisition  as  to  property  by,  not  evidence  against,  id. 
cannot,  in  general,  sue  solicitor  for  fees  on  execution,  561. 
liable  to  action  for  money  had  and  received  for  improper  fee,  587. 
return  on  writ,  primd  facie  evidence  of  facts  therein  stated,  890. 
does  not  now  assist  at  distress,  896. 
in  general  protected  by  writ,  however  irregular,  916,  919. 

teeu9f  if  void,  id, 
liability  of,  for  arrest  of  person  b^  mistake,  921. 
wrongfully  seizing  goods  of  plamtifl  under  writ  against  A.,  liable 

for  what,  926. 
effect  of  his  detaining  plaintiff  beyond  proper  time,  936,  937. 

breaking  into  house,  936. 
who  has  taken  goods  in  execution,  may  TnaintAin  trover,  961. 
duty  of,  under  levy  exceeding  20/. . .  1129. 

sued  for  excessive  levy,  is  not  within  stat.  24  G^.  2,  c.  44.  .1193. 
actions  ag^ainst,  1243. 

liability  of  sheriff  for  act  of  his  officer,  id. 

where  bailiff  actd  improperly  under  writ,  id, 
where  collusion  between  creditor  and  bailiff,  1244. 
appointment  of  special  bailiff,  id, 
what  amoimts  to,  id. 

sheriff  was  liable  for  safe  custody  of  person  anested  by 
special  bailiff,  id. 
where  sheriff  acts  judicially,  not  liable  for  acts  of  officer,  id. 
proof  of  connexion  between  shenff  and  officer,  id. 
warrant  should  in  general  be  proved,  id. 
warrant  how  proved,  id. 

when  secondary  evidence  of,  admissible,  id. 
when  evidence  of,  dispensed  with,  1245. 
admissions  by  officers,  when  evidence  against,  id. 

under-sheriff  in  general  deputy  of  high  sheriff,  id.,  1246. 

his  admissions  evidence  against  uieriff,  1246. 
by  bailiff,  when  evidence  against  sheriff,  id. 
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aotioDH  a^ainBt — continued, 

admissions  by  officer  in  possession  under ^. /a.,  1246. 
not  liable  for  acts  of  his  predecessor,  id. 
as  to  liability  of  imder-sneriff  on  death  of  sheriff,  id. 
alterations  in  liabilities  of,  id. 

arrest  on  mesne  process  abolished,  888,  1246. 

action  for  not  taking  in  execution  under  ca.  ta.,  1246. 

for  an  escape,  in  execution,  id. 
power  of  judge  to  order  arrest,  888,  1247. 
no  longer  liable  for  escape  of  any  prisoner,  1247. 

<*  prisoner*'  meaning  of,  in  Prison  Act,  1877,  id. 
liable  only  while  in  custody  of  bailiff,  id. 

1.  evidence  in  action  against,  for  taking  plamtiff's  goods,  id. 

sheriff  executes  writ  at  his  peril,  id. 
what  GToods  may  be  taken,  id. 

when  goods  of  testator  can.  be  taken  for  executor's  debt, 

1248. 
liability  for  taking  goods  seized  after  act  of  bankruptcy, 

nil  etseq. 
goods  let  or  bailed  to  debtor,  1248. 
fixtures,  id. 

crops,  manures,  &c.,  id. 
binding  effect  of  writ  of  execution  on  goods,  960. 
remaining  on  premises  more  than  reasonable  time,  1248. 
seizure  good,  though  entry  unlawful,  id. 
evidence  of  property,  1247. 

the  taking,  &c.,  id, 
damages,  id. 
defence,  id. 

against  third  party,  sheriff  must  show  a  judgment,  id. 
fraudulent  assignment,  id. 

assignment  void,  as  to  subsequent  creditors,  1250. 
no  valuable  consideration  a  badge  of  fraud,  id. 
evidence  of,  may  be  given  aliunde^  20,  1250. 
continuing  possession  by  vendor,  primd  facie  evidence  of 

fraud,  1250. 
want  of  transfer  of  possession  may  be  explained,  id. 
sale  to  defeat  execution,  not  necessarily  void,  id. 
grant  of  goods  not  in  existence  when  void,  951, 1250. 
declarations  of  assignor  admissible  to  prove  fraud,  1251. 
biU  of  sale,  id.    See  BiUe  of  Sale  Acta,  1878,  1882. 

2.  evidence  in  action  against,  for  taking  the  ffoods  of  a  tenant  in 

execution  without  paying  rent  to  landlord,  1273. 
Stat.  8  Anne,  c.  18,  s.  1,  id. 

7  &  8  Vict.  c.  96,  s.  67,  id. 
Stat.  51  &  52  Vict.  o.  43,  s.  160,  id. 

Acts  apply  only  to  goods  lawfully  taken  in  execution,  1274. 
as  to  effect  of  undertaking  by  sheriff's  officer  to  pay  rent,  id. 
proof  of  the  demise,  id. 

tenancy  must  be  at  rent  certain,  id. 
rent  in  arrear,  how  proved,  id, 

action  may  be  brought  by  executor  or  administrator,  id. 
what  rent  may  be  recovered,  id. 
evidence  of  the  levy,  id. 
notice,  id. 
sheriff  must  have  notice  of  landlord's  claim,  id.^  1275. 
need  not  be  formal  notice,  1275. 
removal  of  the  goods,  id. 

enough  to  show  some  goods  removed,  id. 
sale  not  equivalent  to  removal,  id. 
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SHERIFF— Mfi<MiiM{. 

2.  evidence  in  action  against,  for  taking  goods  of  tenant,  &c.- 

iinued, 
damages,  1275. 
if  sale  bcsfore  rent  paid,  liable  primdfade  to  whole  rent,  id. 

eridenee  in  mitigation,  id. 
sale  price  not  condusiYe,  id. 

3.  evidence  in  action  for  not  paying  over  money  levied,  id. 

issoing  oijl.fa.f  must  be  proved,  id. 
proof  of  writ,  levy,  and  return,  id. 
sheriff  may  deduct  his  poundage,  id. 

whether  action  can  be  maintained  before  return  day  of  writ,  id. 
defendant  may  show  goods  belonged  to  debtor*8  assignees,  id., 
1276. 
or  that  plaintiff  had  appointed  a  special  bailiff,  1276. 
action  lies  against  under-sheriff  acting  on  death  of  sheriff,  id. 

4.  evidence  in  action  for  not  levying,  &o.,  and  for  fieUse  it* turn,  on 

final  process,  id. 
evidence  to  disprove  the  return,  id. 
damages,  1277. 

on^.  fa.f  plaintiff  must  show  some  damage,  id. 
probability  of  execution  becoming  fnntleBS  is  for  jurj,  id. 
where  sheoiff  sued  for  returning  nulla  bona,  id. 
defence,  id. 

that  plaintiff  has  sustained  no  damage  is,  id. 
as  where  debtor  bankrupt,  id. 
or  rent  due  on  premises  exceeding  amoimt  in  sheriff's 

hands,  id. 
or  goods  assigned  by  valid  bill  of  sale,  id. 

though  by  mortgage  only,  for  less  than  Talue  of 
goods,  id. 
goods  exhausted  by  rent  and  expenses,  nulla  bona  ootrect 

return,  id. 
insufficiency  of  gt>ods,  id. 

extent  for  Crown  debt,  tested  after  delivery  of  ^.  /«.,  id. 
prior  writs,  id. 

plaintiff  may  prove  prior  writs  fraudulent,  id. 
assignment  of  goods,  id. 

plaintiff  may  prove  fraud,  id. 
bankruptcy  of  debtor,  1278. 
pa3naient  to  landlord,  id. 

where  execution  for  more  than  £20,  goods  to  be  sold  by 
auction,  id. 
and  advertised  for  three  days,  id. 
judgment  void,  id. 
mquisition  as  to  property,  inadmissible,  id. 

5.  evidence  in  action  for  extortion,  1279. 

fees  regulated  by  Sheriffs  Act,  1886,  and  rules  thereunder  (s.  1),  id. 

right  of  action  and  penalty  for  breach  of  duty,  id. 

action  to  be  brought  within  two  years,  id. 

party  may  maintain  money  had  and  received  against  sheriff,  id. 

where  sheriff  not  liable  for  act  of  bailiff,  id. 

when  sheriff  entitied  to  poundage,  and  his  officer  to  fee»,  id., 

1280. 
expense  of  advertisements,  1280. 
interpleader  by,  id.    See  Interpleader. 

SHERIFFS  COURT, 

proceedings  in,  under  Lands  Clauses  Consolidation  Act,  1845,  proved 

by  certified  copy,  99. 
evidence  of  determination  of  suit  in,  890. 
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SHERIFF'S  OFFICER,    See  Shenf. 

return  hj,  of  arrest,  not  evidence  of  place  of  arrest,  61,  62. 
cannot  generally  sue  solicitor  employing  him,  for  fees,  561. 

unless  solicitor  directed  that  officer  to  execute  it,  id, 
what  amounts  to  arrest  by,  920. 
notice  to,  of  act  of  bankruptcy,  not  notice  to  execution  creditor, 

1134. 
liability  of  sheriff  for  act  of,  1243  el  teq.    See  Sheriff. 
declarations  of,  when  admissible  against  sheriff,  1245,  1246. 

SHIP, 

register  of,  proof  and  effect  of,  129,  216.    See  Regitter, 
entries  in  log-book  of,  how  far  admissible  in  evidence,  61,  129. 
merchant,  documents  of,  how  proved,  129. 
capture  of,  proved  by  book  at  Lloyd's,  209. 
what  evidence  to  prove  time  of  sailing  of,  id, 
letter  of  captain  of,  evidence  of  facts  stated  therein,  210. 
extension  of  time  of  sailing  of,  does  not  render  fresh  stamp  neces- 
sary on  policy  of  insurance,  264. 
proof  of  interest  in,  407.     See  Insurance. 
proof  of  seaworthiness  of,  412.    See  Ineuranee. 
presumption  of  loss  of  missing,  419.     See  Lou. 
stranding  of,  what  amounts  to,  423.     See  Loee. 
actions  by  and  against  owner  of,  on  contract  of  affreightment,  447, 

4 55 .    See  Affreightment, 
delivery  of  goods  on  board,  531. 
mate  of,  becomes  master,  if  master  die  on  voyage,  562. 
repairs  of,  liability  for,  id. 

registered  ownership  primd  facie  proof,  id. 

but  may  be  rebutted,  xd. 
true  question  is,  "  upon  whose  credit  ?  *'  work  was  done,  id. 
though  order  ^ven  by  registered  manag^g  owner,  id, 
purchaser  under  void  conveyance  not  liable,  unless  credit  be  given 

to  him,  563. 
part  owner  of,  not  necessarily  partner,  id. 
mortgagee  not  liable,  id. 
negligent  navigation  of,  742  et  teq.    See  Negligence. 
what  is  a  ship  within  Merchant  Shipping  Act,  1854.  .742. 
where  accidentally  sunk  in  navigable  river,  746. 
statutory  provisions  limiting  liability  for  damage  done  by,  id. 
ordered  to  be  built,  when  property  in  is  transferred,  949,  950. 
property  passes,  for  some  purposes,  under  unreg^tered  bill  of  sale, 

950. 
for  half -built,  at  time  of  conversion,  what  damages  recoverable  in 

trover,  975. 
shipwright  has  lien  on,  for  repairs,  978. 
evidence  of  reputed  ownership  of,  1098. 
master  of,  455  et  teq.    See  Master  of  Ship. 

SHIP  BUILDER, 

opinion  of,  admissible  as  to  seaworthiness  of  ship,  175,  414. 

SHIPMENT, 

of  goods,  how  proved,  407.    See  Insurance. 

SHIP  OWNER, 

cannot  commit  barratry,  421. 

actions  by  and  against,  447,  455,  742.    See  Affreightment ;  Negligence. 

lien  of,  4fl4. 

goods  may  be  landed  so  as  to  preserve,  id. 
how  far  a  common  carrier,  455,  602. 
statutory  exemptions  from,  or  limitation  of,  liability,  457,  744. 
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SHIP  OWNKKr-«Dfi<uiiMtf. 

wben  exempt  from  xeeponaihility,  by  enployment  ol  pilot,  744.    See 

imphed  oontnctB  od  part  of,  457. 

pert  owner  of,  not  neoeBBufly  a  partner,  563. 

naUe  for  money  adTanoed  to  captain,  531. 

wben  liable  for  repaizs,  562.    See  SJUp. 

primd  facie  owner  of  cargo  on  board,  963. 

liability  of,  on  adopting  wrongful  sale  ol  maiiUr,  973,  975. 

8HIFFEB, 

of  goods,  implied  oootzactB  on  part  of,  454,  455.     Qee  Afreigkimemi 

8HIFPINO  DOCUKEKTS, 
proof  of,  129. 

SHIF8  ABTIGLEB, 

aeoondazy  evidence  of,  in  aotkm  by  aeamen  for  wages,  8. 

SHIPWRIGHT.    See  Skip  BuiUer. 

SHOP  BOOK, 

of  tradesmen,  wben  admiwribley  60. 
Stat.  7  Jao.  1,  c.  12.. 61. 

SHOPMAN, 

doooaaod,  entries  by,  admissible,  60.    See  Jiwu-asy. 
derlaratinnn  of,  wnoi  evidence  against  master,  70.    See  jiftnt. 

SHOSE.    See  Se»  Share. 

SHOBTHAND  WBTTERS'  NOTES, 
order  as  to  costs  of,  297. 

SIGHT.    SoeBiUefJSxekmm^, 

billa  payable  at,  payable  on  disnand,  342. 
after,  wben  payable,  351. 

SIGNATURE, 

ji^&aalnotioeialDenof,  of  jndgesof  tbeHigbGoiiEt,8I,  82. 
eren  tiboogb  aifized  by  a  stamp,  82. 
of  judge  or  registrar  baring  jnnsdictian  in  bankmptey,  id , 
1121. 
ol  deed,  wben  necesaaiy,  137.    See  2}md. 
d  will,  wbat  sufficient,  143,  144.    See  WiU. 

of  agreement,  wbat  saffiriwit  under  Statute  ol  Kanda,  308, 512.  JSee 
JnnMCi,  SimtmU^f. 
by  initiaLs  sidBcient,  308. 
prod  of,  of  arbitrators  to  award,  wbat  sufficient,  479. 
iHiat  requistte  to  memorandum,  to  bar  Statutes  of  LimitatioBS,  654. 

See  Limitetiemt,  Stmtmtet  ef, 
ol  agent,  not  sufficient  in  action  far  false  npuwmtsliisi,  855. 

SILVER, 

coin,  tender  ol,  up  to  40f .  good,  677. 

SIMPLE  CONTRACT, 

actions  founded  on,  303.    See  TjUOS  or 
defences  in,  586  «f  «f .    See  Tabu  or 
debts,  merger  of,  by  speriahy,  660. 

rank  c2,  in  distribotian  of  aaaeta^  1220. 
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SKILL, 

on  queetions  of,  collateral  facts  admiflsible,  85. 
opinion  of  akilled  witnesses,  174.    See  WUneu, 

SLANDISR,    See  Defamation, 

SLANDER  OP  TITLE,  ACTION  FOR, 
nature  of  action,  880. 
statement  must  be  fiUse,  id. 

made  maliciously  and  damage  caused  thereby,  id, 
immaterial  whether  words  writtoi  or  spoken,  id. 
defendant  not  liable  for  bondjlde  statement,  id. 
period  of  limitation  is  six  years,  881. 

person  claiming  to  be  patentee,  may  be  restrained  from  threatening 
legal  proceeding's,  46  &  47  Vict.  o.  57,  s.  32,  id. 

what  amounts  to  a  threat  within  section,  id. 

plaintiff  must  show  no  infringement  by  him,  id. 
what  action  by  patentee  wiU  bar  an  action  for  tlureats,  id. 
action  for  disparaging  a  man's  goods,  id. 

for  making  false  statement  relating  to  the  plaintiff's  business,  id. 
injunction  may  be  granted,  882. 
costs,  id. 

SLIP, 

effect  of,  268.    See  Inmrance. 

SMUGGLINa, 

by  captain  of  ship,  evidence  of  barratry,  421. 

SOCIETY  OF  FRIENDS.    See  Qudker$. 

SOLICITOR. 

service  of  notice  to  produce  on,  sufficient,  12. 
although  he  has  since  been  changed,  id. 
presumption  of  appointment  of,  44. 

admission  of  character  of,  in  action  by  him  for  slander,  67. 
admission  by,  when  evidence  against  his  client,  73. 

to  prevent  necessity  of  proving  fact  is  evidence  of  that  fact,  id. 
where  witness,  not  usually  ordered  out  of  court,  157. 
privileged  from  disclosing  confidential  communications,  168.     See 
Witneu. 
so  his  clerk,  id. 

what  matters  are  confidential,  168  ^  teq. 
proof  that  party  is,  489. 
power  of,  to  compromise  or  refer  at  Nisi  Frius,  275,  277,  278. 

liability  of,  for  compromising  ag^ainst  client's  wishes,  278. 
notice  of  dishonour  by,  sufficient,  371. 
employed  to  discover  residence  of  indorser  of  bill,  has  additional  day 

to  give  notice,  373. 
action  on  bill  of,  480. 
plaintiff's  proofs,  id. 
retainer,  481. 

judge's  order,  defendant's  undertakinpr,  and  master's  allo- 
catur, proof  of  both  retainer  and  busmess  done,  id. 
in  case  of  corporation,  id. 
consolidated  actions,  id. 
after  obtaining  judgment,  has  no  implied  authority  to  take 

interpleader  proceedings  id. 
lessee  or  mortgagor  not  usually  directly  liable  to  lessor's  or 

mortgagee's  solicitor,  id. 
cannot  charge  profit  costs  on  mortgage  to  himself,  id. 
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SOLlClTOBr-eontinued, 

action  on  bill  of — oontinusd, 

admittance,  certificate,  &c.,  481. 
no  action  by,  in  priBon,  id. 

no  person  to  act  as  solicitor,  unless  qualified,  id.,  482. 
no  action  for  fees  without  certificate,  482. 
no  action  till  expiration  of  a  month  from  delivery  of  biU,  id. 
solicitor  can  now  practise  in  any  court,  id. 
signed  bill,  special  a^freement,  id. 
all  bills  of,  taxable,  483. 
agency  business  subject  to  taxation,  id. 
trustees  and  personu  representatives  of,  must  deliver  biU,  id. 
amount  of  bill  cannot  be  recovered  on  account  stated  with- 
out proof  of  delivery,  id. 
alitevy  on  promissory  note  given  for  the  amount,  id. 
as  to  setting  off,  672. 

agreement  to  pay  at  certain  rate  formerly  not  condusive,  483. 
may  now  be  made  under  33  &  34  Vict.  c.  28,  s.  4.  .484. 
must  be  in  writing  signed  by  both  parties,  id. 
action  cannot  be  brought  to  enforce  it  (s.  8),  id. 
sect.  8  applies  only  to  action  for  remuneration,  id. 
does  not  now  apply  to  sales,  leases,  &c.,  or  non- 
contentious  business  (44  k  45  Yict.  c.  44, 
ss.  2,  9),  id. 
in  respect  of  such  business,  a  sig^ned  written 
agreement  may  be  made  and  sued  on«  id. 
client  not  bound  by  oral  agreement  to  pay  lump  sum  for 
part  costs,  id. 
delivery  of  the  bill,  how  and  to  whom,  id. 

showizig  and  explainiog,  not  sufficient,  id. 
not  sufficient  to  show  that  it  came  to  defendant's  possession, 
id. 
unless  a  month  before  action,  id. 
at  office  of  public  company,  sufficient,  485. 
to  one  of  two  joint  contractors,  sufficient,  id. 
to  opposite  solicitor,  sufficient,  if  he  himself  attend  taxa- 
tion, id. 
to  one  of  several  persons,  id. 
deliverT  of  the  bill,  how  proved,  id. 

indorsement  by  deceased  derk,  proof  of,  id. 
by  post,  proof  of,  id. 
delivery,  at  what  time,  id. 

one  calendar  montii  before  issuing  the  writ,  id. 
^Toot  and  form  of  the  bill,  id. 
by  copy  or  duplicate,  id. 
notice  to  produce  original  not  necessary,  id. 
not  necessary  to  prove  contents,  id. 
must  show  in  what  court  business  was  done,  id, 
must  sufficientiy  indicate  cause  and  party  charged,  486. 
mistake  in  date  of  items  immaterial,  id. 
such  items  recoverable  as  are  sufficiently  described,  id. 
to  be  signed  by  assignee  of  solicitor's  business  and  debts,  id. 
interest  when  allowed  on  amount  of  bill,  id.   See  Interett  of  M<mfy. 
defence,  487. 

non-delivery  of  bill  must  be  specially  pleaded,  id. 
disputed  charges,  id. 

where  tiaable  items,  when  defendant  can  object  to 

reasonableness,  id. 
delivery  of  former  bill,  conclusive  against  increase  of 
charge  in  former  items,  and  strong  presumption 
against  additional  items,  id. 
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SOJACITOR— continued. 

action  on  bill  of — continued, 
defence — continued, 

retention  of  bill  for  12  jnonihsprimd  facie  evidence  only 

charges  reasonable,  487. 
verdict  usually  taken  subject  to  taxation,  id, 
hut  plaintiff  not  entitled  to  taxation,  id. 
master's  allocatur  not  conclusive,  id, 
plaintiff  undertaking  the  cause  ^ra/i«,  a  good  defence,  id. 

or  for  costs  out  of  pocket,  id. 
onus  of  proof,  when  any  evidence  that  services  were 
gratuitous,  487,  488. 
negligence  or  misconduct  of  plaintiff,  488. 

suing  in  court  tiiat  has  no  jurisdiction,  id. 
doing  useless  work,  through  inadvertence  or  inexperi- 
ence, id. 
no  defence,  unless  defendant  has  received  no  benefit, 

id. 
refusing  to  carry  on  suit  where  defendant  did  not 

supply  money,  no  defence,  id. 
that  plaintiff   had   prepared   document   of   doubtful 

legality,  no  defence,  id. 
that  plaintiff  had  not  attended  to  business,  adef  ence,  489 . 
want  of  certificate,  admission,  &c.,  id. 
proof  of  being  solicitor,  210,  489. 
agency  business,  489. 

usual  agency  terms,  id. 
Statute  of  Limitations,  id. 
when  it  begins  to  run,  id. 
solicitor  cannot  in  general  sue  till  suit  ended,  or  client 

dead,  id. 
principle  does  not  apply  to  miscellaneouB  work,  ii. 
action  against  for  negligence,  490. 

must  be  gross  ignorance  or  negligence,  id. 
instances,  id. 

acting  on  counsel's  opinion  ]protected,  id. 
investing  client's  money  on  insufficient  mortgage  security,  id. 
liable  for  compromising  against  wish  of  client,  491. 
to  make  good  partner's  defalcations,  id. 

8eeu8f  if  money  be  received  by  partner  qua  trustee^  id. 
or  not  professionally,  id. 
cannot  stipulate  agaiost  negligence  under  Attorneys',  &c.,  Act, 

1870,  id. 
damages,  id. 
defence,  id. 

Statutes  of  Limitations,  id. 
may  take  security  for  amount  of  bill  to  be  due,  486. 
town  agent  of  country,  and  lay  client,  no  privity  between,  678. 
obtaining  money  by  iJlegally  detaining  deeds,  liable  for  action  for 
money  had  and  received,  587. 
even  though  as  solicitor  of  third  person,  id. 
payment  to,  good,  662. 

aliter,  to  nis  clerk  or  agent,  id. 
as  to  setting  off  bill  of,  without  delivery,  672. 
tender  to,  g^ood,  676. 

when  liable  in  trespass  for  false  imprisonment,  919. 
liable  in  trespass,  for  arrest  under  process  which  is  set  aside,  916. 
for  directing  execution  of  void  warrant,  id. 
for  indorsing  on  writ  direction  to  seize  goods  of  wrong  party,  935. 
where  writ  set  aside  for  irreg^ilarity,  916. 
when  principal  Kable  in  trespass  for  acts  of,  id. 
VOL  U.  3  K 
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has  a  general  lien  on  papers,  977. 

but  not  upon  file  of  proceedings  in  winding-up,  978. 

only  extends  to  debt  doe  under  retainer,  977. 
notice  of  act  of  bankmptcT  to,  soiBoient,  1133,  1134. 
description  of,  in  notice  of  action  against  jostioe,  1200. 

SOLVENCY, 

action  for  misrepresentation  of,  854.    See  Dectit. 

SOUND, 

meaning  of  term,  in  warranty  of  home,  472.    See  Horte. 

SPECIAL  ACCEPTANCE  OF  BILL, 
efFect  of,  352,  353.  See  Aectptanee. 
presentment  in  case  of,  368. 

SPECIAL  BAILIFF, 
what  is,  1244. 

SPECIAL  CASE, 

sigpned  by  connsel  on  both  sides,  evidence  of  facts  therein  stated,  73. 

SPECIAL  CONSTABLE.    See  ChnUabU, 

SPECIAL  CONTRACT, 

when  price  may  be  recovered,  558. 

when  plaintiff  may  recover  value  of  work  not  according  to,  id. 

extras  when  recoverable,  id. 

not  without  production  of  the  original  contract,  559. 
unless  under  a  separate  order,  id. 

SPECIAL  DAMAGE, 

cannot  be  shown  unless  alleged  in  the  statement  of  claim,  86. 

must  be  stated  with  certainty,  so  that  defendant  may  meet  it 
with  counter-evidence,  if  untrue,  id, 
aUteff  if  necessary  and  obvious  result  of  breach,  87. 
may  be  given  in  evidence  in  respect  of  a  liability  ineurred  by 

plaintiff,  473. 
must  be  consequence  of  breach  of  contract  that  might  have  been  con- 
templated, 526,  619,  624. 
proof  of,  in  action  for  public  nuisance,  721. 

disturbance  of  public  highway,  789. 
defamation,  865.    See  Seftmation, 
may  be  recovered  in  trover,  when,  975. 

in  replevin,  1079. 

SPECIAL  JURY, 

certificate  for  costs  of,  297. 

must  be  given  on  the  xeoofd  immediately  after  verdict,  id. 

SPECIAL  PROPERTY, 

sufficient  to  mainfjiin  trover,  961.    See  Conwrtian  of  Ooodi. 

SPECIALTY, 

merg^  of  simple  contract  debt  by,  660.    See  Mergrr. 
rent  reserved  by  deed  or  ^rol  is  <^  equal  degree  with,  id. 
debt,  not  suspended  by  giving  bill  or  note,  667. 
action  on,  681  et  mq.    See  CbMiMM/. 

Statutes  of  Limitations  in  case  of,  684.    See  limtto/ioM,  SuttOa  ef. 
debt,  in  distribution  of  assets,  now  ranks  with  simple  oontract  debte, 
1220. 
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SPECIFIC  PERFORMANCE, 

when  decreed  on  oral  contract  for  sale  of  land,  309  et  teq.  See  Frauds, 

Statute  of;  Part  Performance. 
in  oases  of  nusdesoription  of  property,  317.  See  Vendor, 
at  snit  of  principal  agfainst  agent,  311. 

SPECIFICATION  OF  PATENT.    See  Patent. 

SPIRITUOUS  LIQUORS, 
salo  of,  639.    See  Illegality. 

SPRING  GUN, 

liabilitj  of  persons  setting,  749. 

STABLE-KEEPER, 

when  liable  for  negUffence  of  seryants,  735. 
has  not  a  particular  hen  on  horses  for  their  keep,  979. 
unless  by  agreement,  id. 
revivor  of  lien  of,  in  such  case,  981. 

STAGE  COACH  PROPRIETOR, 
liable  as  common  carrier,  601. 

when  liable,  in  action  for  negligent  driving,  735.    See  Negligence. 
proof  of  ownership  of  stage-coach,  736. 

STAKEHOLDER, 

notice  to  produce  document  in  hands  of,  not  sofKcient  to  let  in 

secondary  evidence,  10. 
action  by  vendee  against  auctioneer  as,  for  deposit,  321. 

no  previous  notice  necessary,  id. 
when  money  paid  to,  it  cannot  be  recovered  from  original  debtor, 

676. 
to  abide  event,  not  payable  till  after  event,  id. 
unless  deposited  on  void  wager,  590. 
deposit  on  illeg^  consideration  with,  when  recoverable,  id. 
not  liable  to  pay  interest  on  sum  deposited,  594. 

STAMP, 

unstamped  part  or  copy  of  agreement,  secondary  evidence  of  stamped 

J  Art,  249,  262. 
ess  perhaps  it  be  duplicate,  252. 
presumption  of,  on  lost  instrument,  219. 
Stamp  Act,  1870.. 218. 

instruments  relating  to  Crown  proi>erty,  bear  same  stamps,  id. 
unless  exempted  by  statute,  id. 
duty  chargfed  according  to  leg^  effect  of  instrument,  219,  223. 

this  covers  what  is  accessory  to  principal  object,  223. 
conditions  of  sole,  after  May  16th,  1888,  precluding  stamp  objection, 
void,  219. 
so  contract  of  indemnity  against  effect  of  absence  of  stamp,  id, 
effect  of  want  of,  id. 

instrument  cannot  be  read  in  evidence,  id. 

objection  arises  on  any  defence  requiring  instrument  to  be  put 

m  evidence,  id. 
secondary  evidence  cannot  be  given,  if  original  proved  to  have 

been  unstamped,  id. 
presumption  as  to  document  being  duly  stamped,  220. 
if  transaction  provable  by  other  legal  evidence,  such  evidence 

may  be  zesortod  to,  id. 
if  plamtiff  make  out  his  case  by  oral  evidence  defendant  cannot 
defeat  him  by  producing  unstamped  paper,  221. 

3K2 


nuttomped  instmment,  when  eridence  for  coIUtenl  pnrpo«e,  221. 
to  oorrobonite  U»^iaoaj  of  witneaa  in  ta&m  for  bnbeij,  u'. 
to  estebluh  lunrj,  id, 

oi  illegal  coDsideratJon  of  debt,  id. 
or  refresh  memory  of  witnen,  179,  220,  221. 
orfrand,  221. 
to  prove  deliTerr  ap  of  guiruitee,  id, 

set  of  baiikraptcj,  id. 
eonrt  oannot  inipect,  222. 
itoteoient  of  aooonnt  KdmiamtJe,  though  unstamped  receipt  at 

foot,  Bi. 
pionuworr  tiot«  (tamped  u  raodpt,  in».<mijriMi.  to  prore  loan. 
Add.  222. 
or  aa  aocoont  stated,  id. 
effect  of   subeeqaent   unstamped   agTeament   Taijing   foaner 
stamped  one,  222. 
■tamps  hov  applied,  number  required,  223. 

proTisiona  of  the  Stamp  Act,  1870,  leapeetinf ,  id. 
where  subject-matter  joint,  one  BtAmp  Bafflcieut,  id. 
■a  nimlgnmnnl  of  prize-mooef  of  nencal  ■eomen,  t^. 
a*  agnement  to  subacribe  to  a  oomnum  fond,  id. 

of  reference  by  serentl  nnderwrilara  on  one 
poller,  id. 
or  bond  bj  sevenl  oUigon,  id. 
at  joint  agreemoDt  bj  likiee  panona  for  sepuate  pajn>ait 

17  each,  id. 
or  mease  bj  sereral  commoDBni,  of  eneroachmantB  made  bj 

them  sereraUj,  id. 
or  powec  of  attomej  from  members  of  dnb,  id. 
OF  oonTeyance  of  theii  iiit«feet«  by  eerenl  sharebtUen,  id. 
sevenl  domunente  oonnected  by  lefereiioe,  one  sbunp  sufficient, 
224. 


if  doubtful  to  which  it  applia 
or  for  self,  and  also  for  self  an 
niuDbei  of  woida  now  immaterial,  id. 


when  stomp  required  on,  id. 

where  void  for  want  of  foreign,  id. 

may  be  stamped  within  3D  days  after  arrival  in  United  King- 

valoe,  how  aaoertained,  id. 

statement  of,  in  document,  sometimes  jrrisii  ftci*  sufficient, 
225. 
denoting  stamp,  id, 
adjndioatioa  stamp,  id, 
proper  denominabon  of,  iif. 

stamp  appropriated  to  instrument  not  to  be  used  for  another,  id. 
instrument  not  duly  stamped  unless  with  appropTiate  stamp,  id. 
cortectioii  of  wrong  denomination  in  case  of  lulla  of  exchange, 
237. 


postage  stamps 

bow  cancelled,  ', 


snfBdent  up  to  2j,  U.,  id. 


time  of  stamping,  id. 

sufficient  if  stamped  when  ptodnoed,  U. 
when  inquiiy  admissible  as  to,  id. 
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penalty  for  stamping,  227. 

wnen  it  tn&j  be  remitted,  id, 
additional  personal  penally,  id, 
stamping  at  the  trial,  id, 

upon  payment  of  unpaid  duty,  the  penalty,  and  1/.,  document 
admissible,  id. 
unless  it  be  one  that  cannot  be  stamped  after  execution,  id. 
officer  to  giye  receipt,  id. 

payment  of  duty  and  penalty  to  be  denoted  on  instrument,  id. 
applies  to  proceedings  before  arbitrator,  id. 
time  and  mode  of  objecting  to,  id. 

objection,  patent  or  latent,  to  be  taken  when  instrument  ten- 
dered, 228. 
to  be  taken  by  the  officer  of  the  court,  id. 
question  to  be  decided  by  judge,  id. 

no  new  trial  in  respect  of  his  having  admitted  instrument,  id. 
affidavit,  229. 
agreement,  id. 

what  within  meaning  of  Stamp  Act,  id.  et  aeq. 
first  exemption — less  value  than  5/.,  232. 

instruments  within  limitation  as  to  value,  id. 
second  exemption— hire  of  servants,  id. 
third  exemption — sale  of  goods,  233. 
cases  within  it,  id. 
cases  not  within  it,  id. 
fourth  exemption — seamen's  wages,  234. 
agreement  for  a  lease,  253. 
appraisement,  234. 

exemption  from,  where  made  for  information  of  one  party  only, 
id. 
award,  id. 

appointment  of  umpire  exempt,  id. 
so  opinion  of  counsel,  id. 
BO  certificate  of  amount  of  verdict,  id. 
of  land  by  commissioner  of  inolosure  requires  stamp,  id. 
documents  under  Arbitration  Act,  1889,  id. 
bank  note,  235. 

bankrupt's  estates,  instruments  relating  thereto,  243. 
bill  of  exchange,  235. 

payable  on  demand,  id. 

adhesive  stamp  on,  237. 

when  and  by  whom  it  may  be  affixed,  id. 
of  any  other  kind,  235. 
exemptions,  id. 
meaning  of  term,  236. 
foreign,  adhesive  stamp  on,  237. 

bondjide  holder  may  cancel,  id. 
correction  of  wrong  denomination  of  stamp,  id. 
effect  of  want  of,  238. 
bill  in  set,  id. 

where  one  of  set  stamped,  remainder  exempt,  id, 

unless  issued  or  negotiated  separatdy,  id. 
on  proof  of  loss  of  one  of,  duly  stamped,  any  other  of,  though 
unstamped,  evidence  of  contents,  id. 
unless  issued  or  negotiated  apart,  id. 
inland  bill  requires  an  impressed  stamp,  id. 
what  is,  id. 

if  drawn  in  England,  id. 
foreigfn  bill  does  not  require  impressed  stamp,  id. 
what  is,  id. 
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bill  of  ex.chtaige--e(mtimied. 
f oieigXL  bul — continued. 

maj  be  presented  for  aceeptance  tliongli  nngtamped,  238. 
so  may  be  gtven.  in  eridenoe  for  a  collateral  piopose,  id. 
wbat  are  within  Stamp  Act,  1870,  id. 

order  given  hj  A.  to  B.  on  G.  to  pay  B.  money,  doe  from  C. 

to  A.  on  a  contract  between  A.  and  C.  is  not  a  bQl,  239. 
instroment  mnst  be  for  payment  of  a  specified  som,  id. 

order  for  payment  of  money  sent  to  payer  and  not 
to  payee  liable  to  no  stamp  duty,  240. 
bat  if  payable  after  date  Id.  stamp  neceBBazr,  id. 
stamp  on,  re-iasoed,  241. 
what  alteration  of,  requires  a  new  stamps  id. 

in  material  part  after  being'  iasued,  thongb  made  by  & 

stranger,  212. 
what  alterataons  are  material,  id. 
may  be  made  to  correct  a  mistake,  id. 
what  is  snch  an  issuing  as  makes  an  alteration  fatal,  id. 
exchange  of  acceptances,  id. 

not  till  m  hands  of  person  entitled  to  make  a  daim,  id.^  24C. 
plaintiff  must  show  that  alteration  was  made  before  nesrc- 

tiation,  243. 
not  a  question  for  jury,  on  mere  inspection,  id. 
alteration  by  consent  in  bill  drawn  abroad,  id. 
Inll  of  lading,  id. 
bill  of  sale,  id. 
bond,  id. 
charter-party,  244. 

impressed  or  adhesive,  id. 
within  what  time  to  be  affixed,  id. 
cheque,  235,  245. 
cognovit^  245. 

company,  statement  of  capital,  id. 
contract  note,  id. 

where  different  stocks  in  one  note,  246. 
oonyeyance,  id. 

of  debenture  stock,  and  mortgages,  &c.,  being  marketable  se- 
curities, id. 
where  several  instruments,  id. 

contract  for  sale  of  equitable  estates,  goodwill,  &c.,  id. 
decisions  on  conveyances,  247,  248. 
copy,  248. 

copyhold  and  customary  estates,  instruments  relating  thereto,  24?. 
cost  book  mines,  transfer  of  shares  in,  250,  270. 
counterpart,  250. 
debenture,  257. 

declaration  of  use  or  trust,  251. 
ded&ration,  statutory,  229,  251. 
deed,  251. 

under  Deeds  of  Arrangement  Act,  1887 . .  1  loO. 
delivery  order,  251. 
duplicate,  252. 
foreign  instrument,  224,  252. 

security,  259. 
lease,  252. 

agreement  for,  253. 
adhesive  stamp  on,  254. 
decisions  on  loiae  stamps,  id. 
legacy,  receipt,  255,  266. 
letten  of  administiation,  255,  264 
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letters  of  allotment,  or  of  renimoiationy  255. 
or  power  of  attorney,  id, 
exemptionB,  256. 
memorial,  id. 
mortgage,  257. 

equitable,  id. 

by  depodt  of  share  warrants,  ftc,  id. 
definition  of  mortgage,  258. 

"foreign  security,"  259. 
security  for  money,  transferable  by  delivery,  id. 
transfer  of  marketable  security,  transferable  by  deUrery,  id. 
decisions  on  mortgage  stamps,  260. 
exemptions,  id. 
policy  of  insurance,  id. 
hie  insurance,  id. 
fire  and  accident  insurance,  261. 
definitions,,  t<^. 
adhesiye  stamps,  id. 
sea  insurance,  id.,  262. 
form  of  policy,  262. 
effect  of  slip,  263. 
executed  abroad,  id. 
alterations,  264. 
power  of  attorney,  id. 
probate,  id. 

affidavit  for,  now  stamped,  id. 
how  value  of  property  is  to  be  calculated  for,  265. 
effect  of  insufficiency  of,  id. 
when  objection  to  sufficiency  to  be  taken,  id. 
promissory  note,  235. 

meaning  of  term,  236. 
what  is  within  Stomp  Act,  1870.  .240. 

writing  containing  a  promise  to  pay,  any,  id. 

but  letter  undertaking  to  pay  out  of  particular  fund  on 
happening  of  event,  held  not,  id. 
promise  to  pay  must  be  absolute  and  at  all  events,  id. 
oases  decided  under  55  Geo.  3,  c.  184,  must  be  read  subject 

to  sect.  49  (1)..236,  240. 
some  instruments  within  terms  of  sect.  49  (1),  held  to  be  de- 
bentures, id. 
effect  of  Stamp  Act  on  indorsement  by  stranger  of,  242. 
protest  and  notarial  act,  265. 
proxy,  256. 
receipt,  265. 

definition  of,  266. 
exemptions,  265. 

acknowledgment  by  banker  of  receipt  of  bill,  &c.,  id. 
receipt  for  money  deposited  in  any  bank,  id. 

for  bill  of  exchange,  &c.  for  acceptance  or  pay- 
ment, id. 
for  payment  of  taxes,  266. 
for  purchase  of  shares  in  government  stock,  id. 
for  principal  or  interest  on  Exchequer  bills,  id. 
written  upon  stamped  bill,  &c.,  id. 
given  upon  any  bill  or  note  of  Bank  of  England  or 

Ireland,  id. 
written  upon  duly  stamped  instrument  for  money 
due  thereon,  id. 
adhesive  stamp,  id. 
penalty  for  stamping,  id. 
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apt — continued, 
for  legacy,  266. 


decisions  on,  267. 
release,  268. 
schedule,  id. 

exemptions,  id. 

where  bill  of  sale  may  be  read  though  sohednle  nnstamned,  id. 

expired  lease  referred  to  need  not  be  stamped  as  a  schedule,  id. 
scrip  certificate,  255,  269. 
secmitT,  259. 

on  transfer  of,  246,  259. 
settlement,  269. 

exemption,  id. 

of  policy  of  insoranoe,  id. 

of  contingent  and  reversionary  interests  only,  id.j  Add.  269. 
share  certificates  and  warrants,  269. 
surrender,  270. 
voting  paper,  256. 

adhesive  stamp  on,  id. 
warrant  for  goods,  251. 
warrant  of  attorney,  257,  270. 
not  required  on  contract  of  marriage,  232,  476. 
memorandum  waiving  warranty  in  policy,  does  not  require,  263,  411. 
adjustment  on  policy  does  not  require,  427. 
effect  of  giving  bill  on  wrong  stamp  for  goods,  548. 
on  carrier's  receipt,  depends  on  value  of  carriage,  not  of  goods,  G07. 
acknowledgment  of  debts  requires  no,  232,  655. 

nor  replevin  bonds,  244. 
on  probate,  how  fax  jtrimd  facie  evidence  of  assets,  1218. 

STATE, 

acts  of  foreign,  provable  by  copies,  100. 
matters  of,  privueged  from  disolosnre,  172. 

STATE  DOCUMENTS, 
how  proved,  104. 
when  privileged  from  production  in  evidence,  cannot  be  prored  by 

secondary  evidence,  172. 
effect  of,  188. 

declaration  of  war  from  Secretary  of  State's  office,  id. 
articles  of  war,  id. 

STATEMENT, 

previous,  of  witness  in  writing,  cross-examination  respecting,  178. 
See  ITttnett. 

STATIONERS'  HALL, 

entries  at,  relating  to  copyright  proved  by  certified  copies,  99,  799, 
818,  822. 

STATUTE.    See  Interpretation  Act,  1889  ;  Parliament. 
STATUTE  OF  FRAUDS.    See  Frauds,  StatuU  of. 

STATUTES  OF  LIMITATIONS.    See  limitations,  Statuta  rf. 

STEVEDORE, 

effect  of  employing,  455. 
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STEWARD, 

deceased,  deolaration  of,  when  eTidence,  56. 

of  manor,  handwriting'  of,  to  copy  of  court  rolls,  when  need  not  be 
proved,  119. 
minnte  of,  admissible  to  contradict  court  roll,  id. 
not  bound  to  produce  deeds  of  employer,  155. 
of  court  baron,  when  liable  in  trespass,  918. 
of  corporation,  may  give  oral  notice  to  quit,  1013. 

STOCK.    See  Shares, 

action  on  sales  of,  548  et  aeq.    See  Shares. 

not  within  the  Statute  of  Frauds,  504. 

time  bargnins  or  wagering  contracts  for  sale  of,  void,  655.    See 

Shares. 
not  considered  as  money,  567. 
transfer  of,  may  be  eviaence  of  loan,  573. 
not  recoverable  in  action  for  money  had  and  received,  581. 

STOCK  EXCHANGE, 

transactions  on,  how  conducted,  549  et  seq.    See  Shares, 
custom  of,  regulates  bargains  on,  549,  568,  580. 

prmcipal  employing  broker  bound  by,  668. 
though  he  did  not  know  of  usage,  id. 
except  in  case  of  void  sale  of  bank  shares,  567. 

STOLEN  GOODS, 

trover  for,  957  et  seq.    See  Conversion  of  Goods. 

STOLEN  NOTES, 

property  in,  958,  969. 

STOPPAGE  ly  TRANSITU, 

right  of  consignor  not  affected  by  general  lien  of  carrier,  976. 
nature  of  the  right,  982. 

every  unpaid  vendor  entitled  to,  on  insolvency  of  vendee,  id. 
although  he  has  received  acceptance  of  vendee,  id. 
who  is  vendor  within  the  rule,  id, 

purchaser  may  stop,  though  partner  in  vendor^s  firm,  il. 
of  part,  does  not  revest  property  in  the  whole,  id. 
to  whom  and  when  notice  to  be  given,  id. 
notice  *^  to  hold  proceeds  of  goods  for  P.*'  insufficient,  id. 
continuing  transiius,  id, 

iransitus  continues  though  goods  have  arrived  at  intermediate 
stage,  id, 
and  until  they  have  reached  destination,  983. 
though  carried  in  ship  chartered  by  buyer,  id, 

and  no  ultimate  destination  named,  id, 
and  notwithstanding  a  sub-sale,  id, 

though  bill  of  lading  is  in  name  of  sub-vendee,  id. 
mere  demand  oy  consignee  will  not  determine,  id, 
when  determined,  id. 

by  delivery  in  buyer's  own  ship,  id. 

where  consignee  takes  g^ds  out  of  possession  before  arrival 

at  their  destination,  id. 
actual  possession  by  consignee  unnecessary,  984. 

sufficient  if  act  done  is  equivalent  to  possession,  id. 
receipt  given  to  vendee  by  ship's  master,  id, 
effect  of  stoppage  by  unauthorized  person,  id.,  985. 
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how  defeated  or  divested,  986. 

bj  aaaignment  of  bill  of  lading,  id, 

muflt  be  bondJSdef  and  for  yaluable  consideration,  id. 
fraudulent  aeragnment  of,  986. 

hj  way  of  pledge,  will  not  defeat  ri^ht,  subject  to  pledge,  id, 
unpaid  Tendor  when  entitled  to  his  puronase-maney  from 

sub-Tondee,  id. 
indorsement  as  socuritj  for  pre-existing  debt  sufficient,  id. 
Stat.  18  &  19  Vict.  o.  HI,  does  not  affect  this  right,  445, 986. 
actual  indorsement  and  delirerj  unnecessary,  987. 
by  transfer  to  vendee  for  yaluable  consideration  of  document  of 
title  to  goods,  52  &  53  Vict.  c.  45,  s.  10.  .985. 
section  does  not  apply  to  mere  cash  receipt  for  price,  986. 
by  transfer  in  books  of  warehouseman,  987. 
by  indorsement  of  dock  warrant,  id, 
by  change  of  mark  on  goods,  id. 
rfe-ddivery  to  vendor  for  re-packing  will  not  revive  right,  id. 

STRANDING, 

what  amounts  to,  in  action  on  marine  policy,  422.    See  Lost. 

STREET, 

local  situation  of,  not  judicially  noticed,  83. 
dedication  of,  to  public,  787.    See  JFaif. 
owner  of  soil  of,  may  maintain  trespass,  929. 

of  pasturage  at  side  of,  931,  932. 
extent  of  ownership  of  metropolitan  vestries,  &c.,  and  urban  autho- 
rities of,  932,  Add.  932. 

STYLE, 

statute  changing  the,  stat.  24  Geo.  2,  c.  23.  .27. 

how  far  oral  evidence  admissible  to  show  old  style  is  meant  in 
lease,  &o.,  id.,  28. 

SUB-AGENT, 

when  privity  between,  and  principal,  578,  675.  ^ 

when  debt  due  to,  from  agent,  may  be  set  off,  675. 

SUB-CONTRACTOR, 

original  contractor  not  liable  for  negligence  of,  728. 

SUBMISSION  TO  ARBITRATION.    See  Arbitration. 

SUBPCENA, 

ad  ie$tifi€andumy  152. 

will  issue  into  any  part  of  the  United  Kingdom,  id. 
and  to  compel  attendance  before  arbitmtor,  id. 
must  be  personally  served,  id. 
when  to  be  served,  id. 

on  remanetf  must  be  re-sealed,  and  re-served,  id. 
reasonable  expenses  must  be  tendered,  id, 
to  wbat  compensation  and  expenses  witness  is  entitled,  t^.,  153. 
absent  witness  must  be  called  on,  153. 
duces  tecum f  154. 

production  of  instrument  under,  id. 
what  a  valid  excuse  for  not  obeying,  t^^. 
crimination  of  party,  id. 
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3tTBP(ENA— cwj/iwMtfrf. 
due«9  tecum — oontinned. 

what  a  valid  excuse  for  not  obeying — continued. 
professional  confidence,  154. 

indudcs  confidential  oommunioation  between  counsel  or 
solicitor  and  dient,  id, 
or  information  obtained  by  client  for  purpose  of 

consulting  solicitor,  id. 
or  voluntarily  given  solicitor  by  third  person,  id, 
and,  it  seems,  ^roof  of  witness  for  brief,  id.y  155. 
not  necessary  that  litigation  should  be  in  contemplation, 

155. 
information  obtained  by  solicitor,  when  not  privileged, 
id, 
transcript  of  shorthand  note  of  evidence,  &c.,  taken 

at  reference,  id, 
or  in  open  court,  id, 
client's  title  deeds,  id. 

solicitor  must  produce  documents,  client  must,  id. 
communications  relating  to  trust  matters,  id. 
as  to  mortgage  deeds,  44  &  45  Vict.  c.  41 . .  156. 
assertion  by  solicitor  that  document  privileged,  conclusive, 
id. 
person  producing  instrument  need  not  be  sworn,  id. 

if  sworn  by  mistake,  not  liable  to  cross-examination,  id, 
if  production  excused,  secondary  evidence  admissible,  id. 

unless  it  be  excused  on  the  groimd  of  public  x>olicy,  172. 
not  issued  without  judge's  order  for  production  of  original 
record,  156. 
or  of  banker's  books,  id. 
opinion  of  counsel  given  non-professionally  not  privileged  from 
production,  170. 

SUBSTITUTED  BILL, 

notice  of  dishonour  of,  371. 

SUB-TENANT, 

cannot  maintain  action  for  money  paid,  when  goods  are  seized  by 
superior  landlord,  567. 
aliter,  if  he  redeem  his  goods  with  his  own  money,  id, 
damages  recoverable  by  lessee  against,  704. 

when  costs  of  action  for  breach  of  covenant  brought  against 
lessee  recoverable,  id, 
covenant  to  repair  by,  effect  of,  703,  704. 
goods  of,  not  protected  from  distress,  904,  905. 
notice  to  quit  to,  by  lessor,  inoperative,  1013. 

SUFFERANCE, 

way  by,  proof  of,  790.     See  Way, 
tenant  by,  liable  in  action  for  use  and  occupation,  326. 
liable  to  be  ejected  without  notice,  1003. 

SUGOESTION, 

of  breaches,  in  debt  on  bond,  evidence  under,  713.  See  Bond. 

SUICIDE, 

effect  of  clause  avoiding  policy  on  life,  439.    See  Insurance. 

SUMMARY  JURISDICTION,  COURTS  OF, 

proof  of  service  of  summons,  &c.  of,  may  be  by  statutory  declaration, 
117. 
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SUMMING-UP, 

the  evidence  b^  oonnBel,  fto.,  praotioe  as  to,  282. 

SUNDAY, 

service  of  notice  to  produce  on,  effect  of,  13. 
falling  on  particular  daj  of  month,  noticed  judicially,  83. 
bill  due  on,  to  be  presented  on  previous  day,  350,  351,  372. 
to  be  excluded  in  calculating  time  for  notice  of  dishonour,  372. 
contracts  made  on,  when  illegal,  639,  640.    See  lUegality, 
debtor  denying  liimm^H  on,  not  act  of  bankruptcy,  1115. 

SUNSTROKE, 

is  not  accident  within  policy  of  insurance  against  accidents,  440. 

SUPERIOR  COURTS, 

judicial  notice  of  seals  of,  80. 
so  of  their  existence,  82. 
and  course  of  proceeding,  t^. 
of  signature  of  judges  of,  81,  82. 
and  privileges  of  their  officers,  82. 

SUPPORT  OF  LAND, 

action  for  disturbance  of,  768. 

right  of  soil  to  lateral,  while  in  natural  state,  id, 
but  only  of  adjacent  land,  id. 
contra,  where  house,  &c.,  erected  on  it,  id. 

unless  land  would  have  sunk,  if  house  not  there,  id. 
no  right  to  support  of  subterranean  water,  id.,  769. 
but  right  may  be  acquired  by  grant,  express  or  implied, 
769. 
or  presumed  from  twenty  years^  enjoyment,  id, 
but  not  in  respect  of  increased  weight,  id. 

until  lapse  of  twenty  years  from  increase,  id. 
house  has  no  right  to  support  from  adjoining  buildings,  id. 

injury  caused  to,  by  negligently  removing  adjoining  build- 
ings, id. 
right  of  support  to,  may  be  acquired  by  grant,  39,  40,  7C9. 
twenty  years'  enjoyment  is  sufficient,  769. 

but  must  have  been  enjoyed  as  of  right,  id, 
is  within  Prescription  Act,  id. 
right  to  support  of  surface  by  subjacent  strata,  u^.,  770. 

pritnd  facie  right  is  of  common  right,  and  not  mere  ease- 
ment, 770. 
owner  of  buildings  may  sue  if  their  weight  did  not  cause 
injury,  id. 
or  they  have  used  right  of  support  for  twenty  years,  id. 
even  though  mine  owner  would  otherwise  have 
right  to  let  down  surface,  id. 
unless  neither  party  knew  of  excavation  under 
building,  id. 
rights  of  respective  owners  is  question  of  construction,  770. 
what  may  be  taken  under  reservation  of  mines  and  mineraL*, 

id, 
reservation  of  right  to  let  down  surface  must  be  express,  id. 
mere  reservation  of  minerals  does  not  carry  right  to  let 
down  surface,  id. 
nor  does  liberty  to  enter  and  carry  away  materials, 
making  compensation,  id, 
in  case  of  sale  to  railway  company,  771. 

under  8  &  9  Vict.  c.  20,  railway  does  not  acquire  rights 
of  ordinary  purchaser,  id, 
in  case  of  sale  to  waterworks  company,  id. 
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SUPPORT  OF  UL^TD-eoniinued. 

action  for  disturbance  of — continued. 

Rtatement  of  claim  need  not  allege  .right  to  support,  771. 
damages,  injunction,  id, 

damages  limited  to  what  have  accrued  at  time  of  assess- 
ment, id, 
injunction,  where  there  is  probability  of  damage,  id. 

SURCHARGE, 

of  common,  proof  of,  780. 

SURETY.    See  Guarantee. 

how  far  duty  of  principal  to  disclose  aU  material  droumstanoee  to, 

465. 
disohaiged  by  time  given,  or  release  to  principal,  id,,  669. 

xmkss  rights  against  surety  are  expressly  reserved,  466,  669. 
not  discharged,  by  discharge  in  bankruptcy,  &c.,  to  principal  debtor, 

670. 
action  for  money  paid  by,  669.    See  Money  Paid,  Aetionfor, 
contribution  by  co-sureties,  id.,  blO, 
right  of,  to  defend  action,  571. 
what  damages  reoorerable,  id, 

SURGEON, 

declarations  of,  as  to  time  of  child's  birth,  when  admissible,  65u 
not  privileged  from  disclosing  confidential  communications,  171. 
action  on  bill  of,  492. 

certificate  ^m  Examiners  of  Apothecaries  Company  required, 

id. 
plaintiff  mu/tt  prove  reg^tration  under  Medical  Act,  1858,  id, 
oopj  of  regist^  purporting,  &c.,  is  evidence  of  registration,  id. 

presumption  of  plaintiff's  continuance  on  register,  493. 
druggist  prescribing  must  show  registration,  492. 
under  reg^istration  on  or  after  June  Ist,  1887,  right  to  practise 
medicine,  surgeiy,  and  midwifery,  id.,  493. 
and  to  recover  fees,  493. 
Medical  Act,  1886,  does  not  affect  persons  then  registered,  id, 
proof  of  qualification,  id, 

want  of,  must  be  speedily  pleaded,  id. 
identity  presumed,  id. 

registiation  must  be  before  services,  &o.,  rendered,  id, 
registered  persons  only  to  practise  according  to  their  qualifica- 
tions, id, 
unless  registered  on  or  after  June  1st,  1887,  id. 
Act  applies  to  all  actions  for  professional  service  of,  id, 

except  certain  foreign  doctors,  494. 
authority  of  railway  officer  to  employ,  when  passenger  injured, 

id, 
defence,  id.  • 

that  defendant  has  received  no  benefit  in  consequence  of 
plaintiff's  want  of  skill,  id. 
dentists  must  now  be  registered,  id. 
veterinary,  must  be  registered,  or  hold  certificate,  id. 

SURRENDER, 

possession  of  lease  by  lessor,  with  seals  cut  off,  no  presumption  of 

surrender  in  writing,  41. 
and  admittance  to  copyholds,  proof  of,  119. 

by  manor  books,  id.,  207,  208. 
out  of  court  must  be  stamped,  119, 249.. 
BO  copies  of,  made  in  court,  249. 
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SUBRENDER— MN^MiKAr. 

of  tena  of  yean,  stamp  on,  270. 

bj  operation  of  law,  in  accepting  new  tenant,  327. 

what  amounts  to,  id. 
of  temif  when  presnmed,  996.    See  Reeotery  of  Ltmd. 

nnder  stat.  8  &  9  Vict  c.  112.  .997. 
of  copyhold  to  nse  of  will,  no  longer  necessary,  1947. 

SURVEY, 

of  manor,  when  admissiUe,  49,  54. 

of  church  and  crown  lands,  admissible,  195. 

SURVEYOR, 

of  corporation,  admianon  of,  eridenoe  against  them,  70. 
certificate  of,  that  wodk  is  approved  by  him,  when  oonditi<m  prece- 
dent to  ri^ht  of  builder  to  reoover,  559. 
need  not  be  in  writing,  560. 
what  remnneration  entitled  to,  565. 
of  highways  not  liable  for  mtrnfuutmee^  731. 
MTiM,  as  to  mufeaaanee^  id. 
entitled  to  notice  of  action,  1202, 1204.    See  K&tiM  •fAtiim^ 

SURVIVORSHIP, 

presumptions  respecting,  41,  42.    See  Tnmtmpium. 

SUSPENSION, 

of  cause  of  action  by  acceptance  of  bill,  ftc,  667.    See  Ayami/. 
of  payment,  notice  of  by  debtor,  now  act  of  banlmiptcy,  1103. 
need  not  be  in  writing,  1117. 

SUSPICION, 

arrest  upon,  by  priyaie  person,  922. 

by  oonstable,  when  legal,  1194. 

STHBOUGAL  DELIVERY  OF  GOODS, 
what  amounts  to,  530. 
may  take  case  out  of  reputed  ownership,  1097. 


TAILOR, 

has  lien  on  doth  given  to  him  to  be  made  up,  978. 

TAKING, 

an  unlawful,  is  itself  a  oouTeraion,  965.    See  Cbar^rrioii  o^  {?0m£k. 

TAVERN.    ^M^AUhmm. 

TAX, 

landlord's  pcoperty,  tenant  may  deduct  from  rent,  333, 1076. 
when  to  be  deducted,  333. 
to  what  amount,  id. 
must  have  been  actually  paid,  id, 
tenant  paying,  in  effect  vmyB  so  muoh  rent,  id. 
covenant  to  pay,  what  it  indndBS,  704,  705.    See  09€tmmt. 

TAXATION, 

of  BolioitQr'a  bill  not  ocnfilmive,  487. 
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TELEGRAM, 

snfficiont  memoTandum  within  Statute  of  Frands,  309,  513. 
sender  not  liable  for  mistake  in,  by  telegfraph  olerk,  id. 
transmission  of,  not  analogous  to  consig^nment  of  goods  bj  carrier,  601. 
sending-  libel  by,  may  avoid  privilegpe,  869. 
action  Ues  agauust  railway  company  for  sending  libellous,  1165. 

TENANCY, 

fact  of  occupation  may  be  proved  by  oral  evidence,  though  there  be 
a  lease  in  writing,  2. 
aliter^  the  terms  of  the  holding,  or  under  a  particular  person,  id, 
holding  over  and  payment  of  rent,  conclusive  evidence  of,  329. 
proof  of,  in  action  for  use  and  oocupatioD,  326.     See  Um  and  (keti^ 

patioH. 
injury  to  reversion,  721.    Seo  NutMnce, 
excessive  distress,  893,  894. 
recoveiy  of  land,  by  landlcnrd,  1002  et  uq.   See 
£ecovery  of  Zand. 
when  to  be  taken  to  begin,  1009.    See  Notice  to  Quit, 
when  created  between  mortgagor  and  mortgagee,  1049. 

TENANT.     See  Joint  Tenant;  landlord:  Leasee;  Sub-Tenant. 

when  Uable  in  use  and  occupation,  323.    See  Uae  and  OceupatUm. 
in  action  for  waste,  334.     See  Waste. 

for  injury  to  freehold  and  destruction  of  evidence  of  title,  722. 
See  Nuisance. 
cannot  ^spute  landlord's  title,  323,  992,  999. 
unless  he  has  attorned  by  mistake,  323. 

but  may  show  that  title  has  expired,  331,  998,  999. 
presumption  of  acceptance  of,  by  landlord,  327. 
Haldlity  of,  for  rent,  though  premises  burnt  down,  328. 
becoming  bankrupt,  id.,  1136. 
not  liable  for  money  paid,  where  goods  of  sub-tenant  are  seised  by 

superior  landlord,  567.    See  Sub- Tenant. 
when  he  may  recover  rent  paid  to  wrong  landlord,  585. 
when  liable  for  double  value,  710^^  seq.    See  Double  Value,  Action  for. 

rent,  712,  713.    See  Double  Ment,  Action  for. 
holding  over,  may  maint>aiTi  trespass,  927. 

for  years,  possession  by,  is  actual  seisin  of  owner  of  inheritance,  1028. 
removal  of  erections  by  agricultural,  336. 
outgoing,  right  of,  to  be  paid  for  fallows,  &c.,  337. 

entitled  to  waygoing  crop,  may  bring  or  resist  trespass,  927. 
what  fixtures  he  may  remove,  965. 
when  right  must  be  exerdBed,  id. 
incoming,  custom  n)r,  to  pay  value  of  fallows,  &c.,  337. 
if  no  incoming  tenant,  landlord  to  pay,  338. 
pritnd  facie,  contract  is  with  landlord,  id. 
mere  fact  of   entering  does  not  make  him   liable  for 
tillages,  id. 

TENANT  AT  WILL, 

by  sufferance,  liable  in  action  for  use  and  occupation,  326. 
trespass  by,  930. 

against,  by  lessor,  id. 
cannot  be  ejected  without  will  being  determined,  1003.    See  Seoovery 

of  Zand. 
action  for  recovery  of  land  against,  when  barred  by  the  Statute  of 
Limitations,  1057. 

TENANT  FROM  TEAR  TO  TEAR, 

what  constitutes,  1003  et  seq.     See  Seeovery  of  Zand. 
tenancy  of,  how  determined,  1007.    See  Notice  to  Quit. 
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TENANT  IN  GOlOiON.    See  Joint  TmmiL 

cazmot  Boe  jointly  in  debt  for  doable  Talne^  wbere  there  bas  been  no 

joint  demue,  710. 
wbeie  party  entitled  to  a  wall  is,  933. 
when  trespaas  lies  against,  934. 
for  destroying  a  wall,  id. 
for  actoal  expnlsion,  id. 
non- joinder  of  oo- tenant  in  tiespan  is  only  ground  for  redaetioQ  of 

damages,  989. 
joinder  of,  in  action  for  the  reoovery  of  land,  993. 
action  for  reooyeiy  of  land  from  oo-tenant  l^,  999.   See  Betmtnf  «f 

Land, 
possession  of  one,  not  possession  of  the  others,  1058. 
trorer,  when  maintainaMe  by  one  against  another,  973.    See  Cmrrr- 

MOM  of  Ooodt, 
cannot  avow  as  bailiff  of  his  co-tenant  without  his  anthority,  1077. 
property  of,  how  affected  by  repnted  ownership  in  bankrapicy,  1098. 

TENANT  IN  TAIL, 

possession  adverse  to,  nms  on  against  remaindermen,  1066, 1063, 1067. 

TENANT  FTTR  A  VTRB  VIS, 

holding  oyer  withoat  consent  is  a  tmpasser,  931. 

TENDER, 

of  conveyance,  on  sale  of  real  property,  vendee's  dnty  to  make,  320. 
so  in  sale  of  shares,  &c.,  555,  557. 

mem,  by  custom  of  Stock  Exchange,  557. 
of  goods  to  pnrchaeer,  by  vendor,  516.    See  Good*. 
of  money  n^d  not  be  proved  in  action  for  not  delivering  goods,  523. 
proof  of  tender  of  the  fare,  unnecessary  in  action  against  carrier  for 

refusing  to  carry,  607. 
a  defence  in  contract,  675. 

only  applicable  where  there  has  been  no  breadi,  id. 
by  whom  it  must  be  made,  676. 

l^a^ent,  good,  id. 
to  whom  it  must  be  made,  t^. 

to  clerk  in  the  habit  of  receiving  money,  good,  id. 
to  solicitor  on  record,  or  person  at  his  office,  id. 
to  person  appearing  to  ccmduot  plaintiff's  business,  id. 
to  servant  at  plaintiff's  house,  t^ 
to  one  of  several  partners,  id. 
to  what  amount,  id. 

of  part  of  entiro  debt,  inoperative,  id. 
where  more  than  the  amount  is  toidered,  id. 

of  too  much,  and  reqtdiing  change,  not  good,  m^.,  677. 
where  there  are  several  demands,  677. 
to  one  of  several  partners,  for  joint  and  several  debt,  id. 
to  creditor's  solicitor  need  not  include  costs,  id. 
in  what  kind  of  money,  id. 
Coinage  Act,  1870,  id, 

coinage  of  branch  colonial  mints,  good,  id.,  n. 
gold  good  for  any  amount,  677. 
silver  not  good  for  more  than  40t.,  id. 
broDze  not  good  for  more  than  1«.,  id. 
foreign  coin  may  by  proclamation  be  made  legal  tender, 
678. 
Bank  of  England  notes  good,  for  sum  above  5/.,  id. 
not  leg^  tender  in  Scotland  or  Ireland,  id. 
I  provincial  notee,  or  banker's  cheque,  good,  unless  objected 

to,  iA 
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TESJy^U— continued, 

a  defence  in  contract — continued, 

the  money  must  be  actaally  produced,  678. 

nnlees  creditor  dispenBe  with  production,  id. 

what  amounts  to  waiver  of  production,  id, 
money  offered  by  letter  and  declined  by  letter,  id.,  G79. 
must  be  unconditional,  679. 

must  be  evidence  of  unqualified  offer,  id. 

offer  of  payment  as  balance  due,  is  not  sufficient,  id. 

may  be  made  tmder  protest,  id. 

accompanied  with  demand  of  receipt  insufficient,  id. 

secusy  if  not  objected  to,  id. 
whether  conditional  or  not,  a  question  for  the  jury,  680. 
prior  or  subsequent  demand  and  refusal,  id, 

Slaintiff  may  reply  subsequent  demand  and  refusal,  id. 
emand   must   be*  by   person  authorized  to   receive  the 
money,  id, 
subsequent  adoption  of   unauthorized  demand  not  suffi- 
cient, id. 
demand  by  letter,  not  sufficient  subsequent  demand,  id, 
without  acceptance  after  the  day,  no  bar  to  action  on  bond,  714. 
of  debt  and  costs  by  defendant  in  custody  on  ca.  m.,  and  refusal  by 

plaintiff  to  sive  dischargpe,  evidence  of  malice,  892. 
after  tender  of  rent,  plaintiff  may  waive  trespass,  and  sue  for  exces- 
sive distress,  894. 
effect  of  tender  of  rent,  899,  1078.     See  Illegal  Distress. 
of  amends,  and  disclaimer  in  action  of  trespass,  939. 
of  money,  when  unnecessary  in  case  of  lien,  979,  980. 
of  rent  to  prevent  forfeiture  for  non-payment,  1027. 
of  rent  or  amends  in  action  of  replevm,  1078. 

tender  before  distress  makes  taking  unlawful,  id. 
after  distress  makes  detention  unlawful,  id. 
after  impounding,  too  late,  id, 

what  is  sufficient  impounding,  id, 
but  sale  after  tender  of  rent  and  costs  before  the  expiration  of 

the  five  days,  though  after  impounding,  wrongful,  id.,  1079. 
to  bailiff,  whether  good,  1079. 

to  his  deputy,  bad,  id. 
to  landlord,  or  his  bailiff,  making  distress,  good,  id. 
of  rent  without  expenses,  when  good,  id, 
of  amends  by  railway  company,  1176. 
by  justice,  1200,  1201. 

TENTERDEN'S  (LORD)  ACTS.    See  Table  or  Statdthb. 

TERM, 

beginning  and  end  of,  noticed  judicially,  82,  83. 

proof  of  determination  of,  in  action  for  double  value,  711.    See 

Double  Value,  Action  for. 
of  years,  surrender  of,  when  presumed,  996.    See  Recovery  of  Land. 

TERMINI, 

proof  of,  in  action  for  disturbance  of  way,  781. 

TERRIER, 

ancient  proof  of,  102. 
-    must  come  from  proper  repository,  id, 

what  is  proper  repository  of  ecclesiastical  teirien,  id, 
VOL.  II.  3  L 
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TEOTATOR, 

judgmeat  agminflt,  Unds  Ids  reproacntfctnreg,  190. 
dedaratuni  of,  when  admiaaiUe,  50. 
incapacitj  of,  from  mfancy  or  oorertaze,  1M2. 

idiotcj  or  inflanity,  id, 
xeroestionof  win  I7,  1043  «/««7.    SeeWtiL 
goods  of  I  liability  of,  employed  in  trade,  1089. 

cannot  be  taken  in  ezecntioQ  against  esecotor,  1248. 

THTKF, 

wbetber  money  bad  and  receiyed  lies  against,  before  oonTictioB,  5S9. 
or  trorer,  957. 

THIRD  PARTT, 

against  wbom  defendant  claims  oontiibatian  or  indemnity  may  be 

brongbt  in,  284. 
co-defendant  in  same  position  as,  id. 
question  of  liability  of,  how  tried,  id. 
costs  of  or  oooasioned  by,  in  discretion  of  jndge,  293. 
discretion,  how  exercised,  uf.,  294. 
not  affected  by  the  County  ComtB  Aot»  1888.  .194. 

THREATS, 

action  to  restrain,  881.    See8imuUr<^l%ile^AHimfir. 

TICKET, 

effect  of  earner's,  specifying  terms  to  consignor  of  goods,  603.    See 

Girrwr. 
to   passenger,    623,    624.      See 
Cttrrigr. 
terms  on,  deliTered  to  depositcvof  goods  in  doak  10001,  626. 

TIMBER.    SeeIV«et. 

agreement  for  purchase  of,  needs  no  stamp,  233. 

i^en  an  interest  in  land  within  the  Statute  of  F^uds,  304. 

TIME, 

oral  evidence  to  explain,  bow  far  admissible,  27.    See  Siftt, 
of  gestation,  presumption  as  to,  42. 
diAerenoe  of,  of  places  judicially  noticed,  83. 
when  of  the  essence  of  contract  in  sale  ai  lenltj,  314.    See  Temd§r, 

of  goodB,  520. 
of  stock  or  shares,  555. 
giring  to  principal,  discharges  surety,  394,  465. 

unless  rights  against  surety  are  reserved,  466. 
how  reckoned  after  deUrery  of  solicitor's  bill,  485. 
when  goods  sold  on  credit,  547. 
under  Statutes  of  Limitations,  645. 
for  renewal  of  writ  of  summons,  646. 
for  selling  distress,  897. 
in  bankruptcy  proceedings,  1082. 
for  notice  of  action,  1205. 
for  registration  of  bill  of  sale,  1254,  1262. 
enlargement  of,  in  action  on  award,  478. 
bargains  on  Stock  Exchange,  how  far  void,  555. 
of  day  for  making  distress,  901 .    See  IlUfal  J>Utrmt. 

demand  of  rent  to  create  forfeiture,  1021. 
may  be  shown  at  which  notice  of  act  of  bankruptcy  gixen,  1 1 3 1 . 
of  sale  of  bankrupt's  goodfi,  where  petition  on  same  day,  t^ 

TIPPLING  ACT  (stat.  24  Geo.  2,  c.  40),  639.    See  Ittytdity. 

TITHES, 

payment  of,  by  parishioner,  evidence  against  him  of  plaoiiftifi*a  title 
to  living,  67. 


I 
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TTTHEa^eontinued. 

decree  for  payment  in  kind,  evidence  against  modusy  198. 

are  within  stat.  3  ft  4  Will.  4,  o.  27. .  1062. 

tithe  owner  not  prevented  from  recovering  under  a.  2,  id, 

annual  payment  to  lay  proprietor  in  lien  of,  \b  within  as.  1,  2,  uf. 

TITLE, 

of  statute,  forms  no  part  of  law,  105. 

of  landlord,  cannot  be  disputed  by  tenant,  323,  331,  999,  1075. 
proof  of,  in  action  by  vendor  against  vendee  of  real  property,  311 
et  aeg.    See  Vendor. 
of  plaintiff  in  action  for  use  and  occupation,  323  et  teq.    See 

Use  and  OeeuptUion. 
nuisance,  721  et  teq.    See  Nuieance. 
disturbance  of  common,  778  et  teq. 
See  Common, 
warranty  of,  on  sale  of  chattels,  467.    See  Warranty, 
to  shares,  how  proved,  556,  1159,  1176,  1177.    See  8hare$, 
money  paid  under  mistake  of,  may  be  recovered  back,  585. 
to  land  cannot  be  tried  in  action  tot  money  paid  on  a  distsness,  589. 
proof  of,  of  plaintiff  and  defendant,  as  assignees,  in  covenant,  691, 
692,  693. 
of  plaintiff  in  action  for  mesne  profits,  943.    See  Metne 

rrofitt. 
of  plaintiff  in  ejectment,  993  et  teq.    See  JReeovery  of  Land, 
of  trustees,  1086  et  teq.    See  Tnttteet  of  Bankrupt, 
of  executors  and  administrators,  121 1.     See  Executor, 
breach  of  covenant  for,  706  et  teq.    See  Covenant. 
lessor  may  sue  lessee  for  anything  done  to  destroy  evidence  of,  722. 
of  book,  action  lies  for  fraudulently  imitating,  835. 

but  no  right  acquired  by  registration  of,  before  publication, 
id. 
slander  of,  880.    See  Slander  of  Title, 

TITLE  DEEDS, 

party  to  suit,  &c.,  not  bound  to  produce  his,  155. 

provided  he  swear  that  they  do  not  impeach  his  own  case,  and 
are  not  material  to  case  of  the  other  party,  id, 
what  damages  recoverable  in  trover  for,  974. 

vendor  of  an  estate  has  an  equitable  lien  on,  for  unpaid  purchase- 
money,  981. 
when  possession  of,  adverse  to  owner  of  land,  991. 

"TO  ARRIVE," 

goods  in  a  particular  ship,  meaning  of  words,  519. 

"  expected,"  statement  that  ship  is,  meaning  of  words,  458. 

TOLLS, 

proved  by  reputation,  49. 

by  old  deed  of  composition,  50. 

by  old  table  of  tolls,  54. 
judgments  in  questions  of,  evidence  between  third  persons,  191. 
corporation  books  inadmissible  to  prove  right  to,  214. 
illegal,  recoverable  in  action  for  money  had  and  received,  587. 
railway  companies  have  lien  and  power  of  sale  for,  978. 
when  mortgagee  of,  can  recover  in  ejectment,  1050. 
collector  of,  sued  for  money  improperly  exacted,  when  entitled  to 
notice,  1205. 

TOMBSTONE, 

inscriptions  on,  admissible  in  pedigree  cases,  46. 

3l2 
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TONNAGE, 

statement  of,  in  charter  party,  not  a  warranty,  448. 

TORT, 

waiver  of,  528,  588,  589. 

property  taken  bj,  does  not  vest  in  taker,  952.    See  Conversion  of 

Uooda. 
by  corporations,  1155,  1156.    See  Corporation. 

TRADE.    See  Trade  or  Buaintu. 

oral  eyideuoe  to  explain  usage  of,  when  admissible,  22  ei  seq.    See 

Oral  Evidence. 
covenant  as  to,  carried  on,  on  premises,  697.    See  Covenant. 

right  to  injunction  to  enforce,  follows  legal  right,  698. 
in  restraint  of,  640.     See  IlUgality. 
liabilitv  of  assets  of  testator  employed  in,  1089. 
reputed  ownership  clause  in  bankruptcy,  applies  only  to  goods  in 
bankrupt's,  or  business,  1092.    See  Trade  or  BuHnee*. 

TRADE  OR  BUSINESS, 

reputed  ownership  applies  only  to  goods  in  possession  of  bankrupt  in 

his,  1092. 
gtx>ds  must  have  been  visibly  employed  in,  and  acquired  for,  1094. 
not  sufficient  that  money  obtained  by  pledge  of  goods,  employed 
in,  id. 
includes  any  occupation  with  view  to  profit,  1092,  1093. 

but  element  of  g^ain  not  essential,  1093. 
what  amounts  to,  id. 

evidence  of  bu3rinff  and  selling,  id. 

intention  to  re-self,  proved  by  declarations  at  time  of  purchase,  id. 

but  not  at  any  other  time  as  against  third  persons,  id. 
quantum  immaterial,  id. 
occasional  acts  not  a  trading,  id. 

person  buving  more  than  he  wants  and  selling  surplus,  id. 
pleasure  famung  and  gardening  on  land  and  sale  of  surplus 
produce,  Id. 
seeua  if  land  held  for  business  only,  id. 
mine  owner  buying  ore  to  smelt  with  his  own  and  sell  iron,  id, 
proof  of  ceasing  to  trade,  id. 

question  one  of  intention  to  resimie  trade,  id. 
executor  disposing  of  testator's  stock  not  a  trader,  1094. 

ahterf  if  increasing  the  stock,  and  continuing  to  sell,  id. 
illegal  trading  sufficient,  id. 

as  of  a  smuggler  or  clergyman,  id. 
occupation  of  schoolmaster,  1093. 
charitable  institution  for  gratuitously  lodgplng  working  girls,  id. 

hospital,  where  patients  make  small  payments,  id. 
farmer  and  quarry  owner,  id. 

TRADE,  BOARD  OF.    See  Board  of  Trade, 

TRADE  MARK, 

effect  of,  as  a  warranty  of  quality,  469. 
action  for  counterfeiting,  829. 

founded  on  right  of  property  in  equity,  id. 
registration  of,  under  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
46  &  47  Vict.  c.  57,  id. 
es&entials  of  a  trade  mark,  defined  (s.  64  (1)  ],  as  amended  by 

61  &  62  Vict.  c.  60,  s.  10,  id. 
expression,  **  fancy  word  not  in  common  use,"  replaced,  id.j  830. 
optional  additions  (s.  61  (2)).  .830. 
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TBADE  "MiAJBLK— continued. 

regifltration  of,  ander  PatentSi  fto.  Act,  1883 — continued, 

special  and  distmotive  words,  letter,  or  fig^nre,  used  before  13th 

Aug.  1875,  may  be  registered  (s.  64  (3)  (iH),  830. 
word  must  distinguish  goods  as  made  or  sola  by  owner  of  mark, 
id, 
what  may  be  such  words,  id, 
trade  mark,  pictorial  representation  may  be,  id. 

must  be  distinctiye  irrespective  of  colour,  id. 
trade  mark  must  be  reg^tered  for  particular  goods  or  classes  of 

goods  (s.  65),  id, 
registration  ox  series  of  trade  marks  (s.  66),  id, 
may  be  registered  in  any  colour,  and  register  includes  all  colours 

(s.  67).. 831. 
assignable  only  in  connexion  with  goodwill  (s.  70),  id, 

and  terminates  with  it,  id. 
where  several  claimants  registration  to  be  refused,  until  right 

determined  (s.  71),  id. 
trade  mark  identical  with  one  registered,  not  to  be  registered 
(s.  72  (1)),  id, 
nor  one  so  nearly  resembling  it  as  to  be  calculated  to  deceive 

(s.  72  (2)),  id, 
nor  words  disentitled  to  protection  (s.  73),  id. 
additions  to  trade  marks,  allowed  to  be  registered  (s.  74),  id. 
application  for  registration  equivalent  to  public  user  (s.  7<3) . .  832. 
primd  facie  evidence  of  right  to  exclusive  user  (s.  70),  ui, 
after  five  years,  conclusive  evidence  of  right,  id. 

must  be  limited  as  to  particular  classes  of  goods,  id. 
8.  76  seems  to  apply  to  trade  marks  properly  so  called 

only,  id. 
no  action  lies  for  infringement  without,  unless  registra- 
tion refused  (s.  77),  id. 
register  of  trade  marks  to  be  kept  (s.  78),  id. 

entries  of  transmission  of  title  to  be  made  in  (s.  87),  id. 

rectification  of  (s.  90),  id. 

seal  and  certificates  to  be  evidence  (ss.  84,  89,  96),  id.,  833, 

836,  837. 
provisions  as  to  Sheffield  Marks  of  Cutlers*  Company  (s.  81), 
833. 
trade  mark  must  not  itself  be  a  fraudulent  copy,  or  involve  false 
representation,  id, 
as  that  article  is  subject  of  patent,  id, 

imless  name  has  attached  by  long  user,  id. 
but  to  avoid  it,  false  statement  must  be  in  name,  and  not  merely 
collateral,  id, 
right  to,  only  extends  to  gt)ods  of  similar  character,  id, 
sufficient  if  affixed  to  wrapper,  box,  or  label,  id. 
firm  may  use  name  truly  representing  its  constitution,  id. 

but  not  a  fancy  name  closely  resembling  plaintiff's  partnersbip 
name,  id. 
where  registration  for  particular  articles  or  class,  those  only  pro- 
tected, id, 
when  name  given  by  maker  or  inventor  to  article  is  protected,  id. 
name  must  not  be  used  so  as  to  mislead  public  as  to  the  maker,  834. 
questions  to  be  determined,  id. 

unuecessary  to  show  defendant  was  aware   of   appropriation    of 
mark,  id, 
or  that  defendant's  goods  are  inferior  to  plaintiff's,  id. 
injunction  may  be  obtained  against  innocent  consignee  of  goods,  id. 

but  not  an  account  or  compensation,  id. 
so  where  trade  mark  calculated  to  deceive,  without  special  damage,  id. 
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TBADE  HABK— dM^tftaM^. 

what  oomititateB  oolouzmUe  imitation  of  trade  matA,  834. 
actum  lies  for  farmging  out  soap  in  packstB  like  plahittff's  to  deoeiTe, 
id.,  835. 
80  for  fnudalently  imitating  title  of  plaintiff's  book  or  news- 
paper, 836. 
bnt  plaintifP  most  show  he  would  beinjmedhy  deoeptioa,  a^. 
no  light  to  title  of  book  or  newspaper  before  pafalieatian,  H. 

can  be  acquired  onl j  by  nser  uid  reputation,  id. 
user  of  name  (rf  hoose  or  cypher  address  gives  no  rights  id. 
one  of  two  joint  owners  maj  soe  separately,  when,  id. 
action  lies  for  knowingly  indndng  another  innocently  to  ooontafeit, 
id. 
or  it  seems  for  frandolently  misrepresenting  that  maik  is  regis- 
tered, id. 
Merchandise  Marks  Act,  1887,  s.  17.. 469,  835. 
frandnlent  affiTing  of  name,  &c.,  to  picture,  &o.,  penaltj  for,  835. 

TRADER.    See  Trade  or  JBtuimen. 

no  distinction  between,  and  non-traders  nnder  Bankruptcy  Act, 
1883.. 1083. 
except  in  case  of  debts  contracted  before  Ang.  6th,  1861,  id. 
and  as  to  reputed  ownership  danse,  1092.    See  Trmde  or  JBiwt- 


TRAINER, 

has  lien  on  horse  for  training,  979. 

TRANSFER, 

of  stock,  proved  by  bank  books,  210. 

testinumy  of  brokers  not  enough,  id. 
of  bonds  and  mortgages,  stamp  duty  on,  246,  257,  259. 
of  shares,  where  assent  of  directors  necessary  for,  555. 
of  debt,  by  arrangement  between  three  parties,  where  money  bad  and 

rec^Ted  will  He,  591 .    See  Monty  had  and  roetioed.  Action  for. 
what  is  a  frandnloit,  in  bankruptcy,  1105  ^^  aeq.    See  Act  ofBamk" 

ruptey. 
of  shares  in  joint  stock  company,  1159,  1160. 
must  be  r^^istered,  1 159. 
if  under  Table  A.  need  not  be  xmder  seal,  id. 
effect  of  entiy  on  register,  &c.,  imder  foiged,  1177,  1178. 
to  infant,  11G3,  1168. 

directors  may  refuse  to  register,  where  member  is  indebted  to  the 
company,  1166. 

TRANSFEREE  OF  SHARES.    See  Shearto. 

liable  to  indemnify  transferor  against  calls  if  he  do  not  regist£r 
shares,  551. 

TRANSITU,  STOPPAGE  IN.    See  Stoppage  in  Transitu. 

TREES, 

light  to,  between  tenant  for  life  and  remainderman,  336. 

if  carried  away,  value  may  be  recovered,  529. 

excepted  in  lease,  trespass  lies  by  lessor  for  cutting  down,  930. 

cut  down  by  stranger,  during  lease,  lessor  may  have  trover  for,  961 . 

growing  on  confines,  presumption  as  to  ownership  of,  933. 

property  of,  in  landlord,  id. 

cutting  down,  presnmptive  evidence  of  right  to  soil,  934. 
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TRESPASS, 

judgment  in,  a  bar  to  trover  for  the  same  taking,  192« 
which  part^  is  to  begin  in,  279. 
waiver  of,  m  action  for  -wrongful  distress,  894. 
does  not  lie  for  execution  of  irregular  process,  897. 
lies  for  taking  goods  privileged  from  distress,  902. 
for  assault  and  battery,  913.    See  Assault. 
for  false  imprisonment,  917.     See  False  ImpHsonment, 
to  personal  property,  action  for,  924. 
what  possession  is  sufficient,  id. 

any  sufficient  against  a  person  who  has  no  title  at  all, 

id. 
wrong-doer  cannot  set  up  jus  tertiif  id. 
property  is  sufficient  without  possession,  id, 
after  administration,  administrator  may  maintain,  for  gooda 

taken  before,  id, 
of  lord  of  manor  in  estray  or  wreck  before  seizure,  id. 
of  vendee  to  whom  property  has  passed,  id. 
possession  of  grmtuitous  bailee,  t^. 
auctioneer  selling  fixtures  attached  to  freehold  has  not  suffix 

dent  possession,  id. 
lessor's  possession  of  timber  wrongfully  cut  and  carried 
away  during  term,  id.,  926. 
fixtures,  925.    See  Fixtures. 
does  not  lie  for  animals  fera  natura,  unreclaimed  and  un- 
privileged ratione  loci,  id. 
as  fish  not  completely  secured,  id. 
such  animals,  when  killed  by  trespasser,  become  pro- 
perty of  owner  of  land,  id. 
action  will  lie  for  beating  plaintiff's  horse  or  dog,  id. 
evidence  to  connect  defendant  with  the  trespass,  relation,  id. 
party  not  liable  for  act  of  stranger,  736,  925. 
act  done  by  defendant's  direction,  925. 
trespass  lies  though  injury  unintentional,  id. 
to  make  defendant  liable  by  relation,  act  must  be  first  done 

for  his  benefit,  id.y  972. 
solicitor  of  judgment  creditor  has  no  authority  to  direct 

seizure  of  particular  gY>ods  xmderji.fa.,  925. 
execution   creditor   not  liable   by  accepting   interpleader 

issue,  id. 
trespass  lies  against  corporation  for  act  of  agent,  926. 
damages,  id. 

where  goods  taken  in  a  place  out  of  the  jurisdiction,  id. 
uzider  legal  process  wrongfully  issued,  id. 
colour  of  a  judgment,  id. 
for  illegal  distress,  908.     See  IllegalDistress. 
for  des&oying  a  picture  where  defence  that  picture  a  libel, 

926. 
repayment  of  proceeds,  after  action  brought,  not  evidence 

in  mitigation,  id. 
vendor  retaking  goods  sold  by  him  liable  for  full  price, 

id. 
arising  after  interpleader  order  not  recoverable,  id. 
assignee  of  goods  seizing  prematurely,  t^. 
jury  may  give  extra  damages  in  nature  of  interest,  id. 
defence,  927. 

all  matters  relied  on  in  justification  must   be    specially 

pleaded,  id. 
evidence  under  not  guilty  by  statute,  718,  927. 
justification  for  killing  plaintiff's  dog,  927. 
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TKESPAaS— continued. 
to  land,  action  for,  927. 

evidenoe  of  possession,  id, 
>  plaintin  must  hare  actnal  or  constmetive  poaacMwion,  id. 
anj,  sofBcient  agfainst  wrong-doer,  id. 
posseBfiion  obtained  by  trespaas  not  sufficient  to  maintain 

action  against  party  dispossessed,  id. 
pecflon  oocnpying  under  parol  licence,  id, 

exercising  possessory  rights  over  foreshore,  id. 
overseers  inclosing  waste  without  consent  of  lord,  id. 
tenant  holding  over,  id, 
outgoing  tenant,  id. 

possession  by  servant,  is  possession  of  master,  id. 
lodger  cannot  maint^ifn  treroass,  id. 
commissioners  of  sewers,  &c.,  have  not  such  a  possession, 

928. 
person  malriTig  erection  on  close  by  owner's  permission, 

id. 
auctioneer  entering  into  possession  to  sell  fixtures  cannot 

maintain,  id. 
possession  under  new  lease  not  sufficient  before  entry,  id. 
nor  as  servant,  id, 

nor  of  key  of  chapel,  with  occasional  licence  to  preach, 
id. 
owner  of  freehold  of  chapel  aisle,  or  private  ohanoel   of 

church,  id. 
owner  of  soil  of  street  or  market  may  have  trespass,  929. 
owner  of  reserved  mines,  id. 

lord  of  manor  may  have,  against  owner  of  cattle-gate,  id. 
property  or  interest  in  soil  not  necessary  for,  id. 
<f  owner  of  herbage,  vesture,  &c.,  may  hare  trespass,  id. 
so  of  a  crop,  underwood,  free  warren,  &c.,  id. 
of  a  several  fishery,  id. 
of  mines  under  copyhold  land,  id.,  930. 
but  where  right  is  not  exclusive,  trespass  does  not  lie, 

930. 
so  where  mere  easement,  id. 
possession  must  be  immediate,  id. 

therefore  trespass  does  not  lie  before  entry  by  heir,  id. 
nor  by  bargainee,  devisee  or  surrenderee,  id, 

reversioner,  after  expiration  of  life  estate, 

id. 
lessee  for  years,  or  assignee  of  term,  id. 
mortgagee  by  demise  for  years,  id. 
parson  before  induction,  %d. 
mortgagor  may  maintain  trespass  in  his  own  name,  id. 
lessor,  after  determination  of  estate  at  will,  may  have 
trespa&o,  before  entry,  id. 
temblej  both  lessor  and  lessee  at  will  may  have  it,  id. 
lessor  may  have  trespass  against  lessee  at  will   who 

commits  voluntary  waste,  td. 
trespass  for  injary  to  trees  excepted  from  lease,  id. 
possession  at  time  of  trespass  sufficient,  id. 
reversioner  cannot  obtain  injunction,  where  no  injury 
to  reversion,  id. 
possession  by  relation,  id. 

sufficient  to  maintain  trespass  in  certain  cases,  tc^. 
of  heir  or  assignee  of  lease,  931. 

guardians,  &c.,  holding  over  are  trespaasen  by  stat.  6 
Anne,  c.  72,  id. 
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HXESPASS—eontinued. 

to  land,  action  {or—eontinued, 

evidence  of  ownership  of  roads,  wastes,  rivers,  walls,  ditches,  &c., 
931. 
soil  of  highway  presumed  to  belong  to  adjoining  owner, 
usque  ad  fnediumjilunit  id, 
even  though  close  convejed,  is  set  out  on  plan,  id, 
rule  same  whatever  be  tenure  of  land,  id, 
presumption  does  not  applj  to  land  not  yet  dedicated  as 
highway,  id, 
nor  where  circumstances  show  contrary  intention, 
id, 
waste  land  by  highway,  same  presumption  applies,  id, 
but  may  be  weakened  or  rebutted,  id, 
presumption  of  waste  contiguous  to  a  common,  932. 
ownership  of  lord  of  manor,  when  presumed,  id. 
surface  only,  of  street  in  metropolis,  vested  in  vestry,  &c., 
id. 
and  for  so  long  only  as  it  remains  a  street,  id. 
so  in.  ca^e  of  street  under  Public  Health  Act,   IS 75, 
s.  149,  id. 
pasturage  at  side  of  street  vests  in  local  board,  id. 
as  to  wires  across  and  along  street,  id.j  Add.  932. 
fresh  rivers  belong  to  owners  of  land  adjacent,  932. 
grant  presimiably  includes  half  soil  of  rivers,  id. 

but  this  may  be  rebutted,  id, 
ownership  of  land  on  both  sides,  evidence  of  ownership  of 

whole  river,  id. 
medium  Jilum  of  river,  presumptive  boundary  of  two  parishes, 

id, 
shore  presumably  extra-parochial,  id. 

but  now  altered  for  civil  parochial  purposes,  id, 
difference  between  ownership  of  walls  and  banks,  933. 
ownership  of  party  walls,  t^. 
property  in  bridge  built  on  another's  land,  id. 
presumptive  ownership  of  hedges  and  ditches,  id. 
where  roots  of  trees  extend  into  another's  land,  id, 
property  in  trees  and  bushes,  id, 
acts  of  ownership,  934. 

by  documentary  assertions  of  right,  53,  54,  934. 

cutting  down  or  planting  trees,  evidence  of  right  to  soil, 

934. 
perambulation  by  lord,  evidence  of  limits  of  manor,  id. 
acts  of  tenants  may  be  evidence  against  their  reversioners, 

id, 
user  of  minerals  how  far  evidence  of  ownership  of  surface, 
id, 
situation  of  the  premises,  id. 

dose  should  be  described  with  reasonable  certainty,  id. 
but  amendment  allowed  at  Nisi  Prius,  286,  934. 
evidence  of  trespass  committed  by  defendant,  934. 
landlord  excluding  tenant,  id. 
placing  things  against  plaintiff's  wall,  id, 
shooting  into  or  over  plaintiff's  land,  id, 
carrying  minerals  through  a  tunnel  under  plaintiff^  s  land, 

id. 
lies  against  tenant  in  common,  when,  id. 
trespasser  by  previous  command  or  subsequent  assent,  935. 
married  woman  now  can  be,  to  extent  of  separate  estate, 

id. 
infant  cannot  be,  id. 
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TBESPASS^eon/MNMif. 

to  land,  action  for — continued. 

eWdenoe  of  trespaas  oommitted  hv  defendant — comtimttd, 
of  scryant,  master  when  liable  for,  935. 
of  Bolieitor,  principal  liable  for,  id. 
of  anryeyor,  whetner  bighwa j  board  liable  for,  id. 
owner  of  animaU,  when  liable  for  their  trespasaoB,  936. 
not  liable  in  case  of  ammaJafera  naiuntj  id, 
trespaas,  ab  initio,  id. 

party  is  a  trespaflBer  ab  initio,  by  abasing  an  anthoritj  in 
law,  id. 
but  not  by  mere  nonfeasance,  id. 
nor  by  abnse  of  an  authority  in  fact,  id. 
abnse  of  atBtress  does  not  now  make  distrainor 
ab  initio,  id. 
aliter,  in  case  of  illegal  distress,  id. 
illegal  execntion  of  process  by  sheriff,  id. 
when  abnse  to  be  replied  specially,  937. 
damages,  injunction,  id. 

assessed  down  to  time  of  assessment  when  cause  of  action 

oontinning,  id. 
jury  may  tdke  into  consideration  that  defendant  debanchrd 
plaintiff's  daughter,  id. 
but  this  must  be  specially  pleaded,  id. 
not  only  the  pecuniary  damage,  but  also  the  intention, 
id. 
the  reduction  of  selling  Talue,  not  the  expense  of  reinstating. 

is  tiie  measure  of  damages  for  permanent  injury,  uf. 
in  trespass  for  breaking  coal  mine,  plaintiff  entitlied  to  value 
of  coal,  deducting  expense  of  bringing  it  to  the  iiit*t» 
mouth,  id. 
defendant  may  show  in  mitigation  droumstances  he  could 
not  have  pleaded  in  justification,  938. 
but  reooyery  against  a  co-trespasser,  not  joined,  must 

be  specially  pleaded,  id. 
injimction  granted  to  restrain  defendant  from  laying, 
ftc,  pipes  under  highway,  id. 
defence,  id. 

not  gniil^  by  statute,  id. 

defence  denying  property  or  possession,  id. 

titie  in  defendant  and  another  might  formerly  be  shown, 

id. 
put  in  issue  possession  where  defendant  wrong-doer,  id. 

and  titie  where  titie  in  issue,  id. 
should  be  specially  pleaded,  tembte^  id. 
defence  of  titie  in  the  defendant,  id. 
issue  lies  on  defendant,  id. 
right  of  landlord  to  take  possession,  not  affected  by 

justice's  warrant  under  1  &  2  Vict.  o.  74,  uC 
declarations  of  owner  after  trespass,  are  not  eyidence  for 

the  defendant  of  his  authority,  id.,  939. 
where  defendant  is  authorized  by  oo- tenant  of  plaintiff, 
938. 
co-tenancy  with  plaintiff,  939. 

no  defence  if  trespass  of  co-tenant  amounts  to  ouster,  id. 
tenant  in  common  not  liable  to  co-tenant  for  taking 

whole  produce  of  land,  id. 
that  plaintiff  is  tenant  in  common  yrith  another,  eyidenoe 
in  reduction  of  damages  only,  id. 
disclaimer  and  tender  of  amends,  21  Jao.  1,  c.  16,  8.  6.  .wf. 
trespass  must  be  inyoluntary,  id. 
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TRESPASS^-eofUinued. 

to  land,  action  for — continued, 
defence — continued. 
justification,  939. 

Buffident  to  prove  justification  of  trespass  alone,  id, 
by  sheriff  under  process,  id, 

railway  authorized  to  enter  upon,  take  and  use  land 
under  highway,  must  first  pay  compensation,  939, 940. 
right  of  way,  940.    See  Wai/. 

of  common,  id,,  941.    See  Common. 
licence,  941. 

express  or  implied,  id, 

is  revocable  in  its  nature,  942. 

unless  g^ven  for  valuable  consideration,  and  partiy 

performed,  id. 
or  coupled  with  grant  or  interest,  id. 
no  implied  licence  to  enter  plaintifi's  house  and  take 

goods  sold  by  him,  id. 
employment  of  auctioneer  to  sell  not  irrevocable  licence 

to  enter  on  premises,  id, 
when  acquiescence  by  plaintiff  is  no  defence,  id, 
by  servant,  when  sufficient,  id. 
by  wife  or  daughter,  id, 
what  included  m,  943. 

abuse  of  licence,  making  licensee  trespasser  ab  initio 
must  be  replied,  id. 
Statute  of  Limitations,  id, 

statute  runs  from  discovery  where  fraudulent  conceal- 
ment, id. 
onus  of  showing  when  minerals  were  wrongfully  ab- 
stracted, held  to  lie  on  defendant,  id, 
for  mesne  profits,  action  of,  id, 
plaintiffs  proofs,  id. 
action  may  now  be  joined  with  action  for  recovery  of  land, 

id. 
plaintiff*  8  titie,  id, 

judgment  in  prior  ejectment,  is  from  dato  of  the  writ,  id, 
but  not  condusive,  unless  replied,  id. 
nor  is  a  county  court  order  for  giving  up  possession, 
though  complied  with,  944. 
tenant  served  with  writ  for  recovery  of  land,  bound  to  give 
notice  to  landlord,  id, 
plaintiff's  re-entry,  id, 

qnarCf  whether  judgment  not  per  te  sufficient,  id. 
entry  has  relation  to  first  accruer  of  title,  id, 
defendant's  possession,  id. 

duration  of,  must  be  proved,  id. 

action  lies  only  against  person  trespassing,  id. 

against  lessee  where  under-tenant  holds  over,  id, 
though  against  the  will  of  the  lessee,  945. 
no  defence  that  defendant  entered  as  agent,  id. 
judgment,  whether  evidence  of  time  of  possession,  id, 
darouffes,  id. 

plaintiff  must  prove  value  of  the  mesne  profits,  id. 
jury  not  confined  to  mere  rent  of  premises,  id. 

but  can  give  damages  only  for  the  time  the  defen- 
dant has  been  in  possession,  id. 
plaintiff  may  recover  costs  of  action  for  recovery  of  the 
land,  id. 
and  costs  of  reversing  erroneous  judgment,  id. 
and  profits  prior  to  time  stated  in  writ,  id. 
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for  meme  profitSy  acfioin  of — conimmtd. 


ffToand  rent  and  outgonigs  to  be  deducted,  945. 
deteriomtioii  of  piemiBes  nui j  be  reooTered,  if  peid,  id. 
Statute  of  limitetions,  943,  947. 

TBIAI-. 

evidence  of  day  of,  3. 

patting  off,  on  absence  of  witneeB,  164. 

form  of  affidaTit  in  sapport  of  application  to  poe^ope,  1283. 
conneof  eridenoeat,  271.    See  Ptuctiee  at  Driml, 
in  general  bj  jodge  witboat  jury,  id, 
may  be  by  jvAge  with  joij  or  aeseseorB,  id. 
or  official  referee  witb  or  withoot  aasenon,  id. 
adjournment  of,  289,  290. 

TROVEB.    See  Converrion  of  Gnodt. 

TRUCK  ACT  (itat.  1  t  2  Will.  4,  o.  37), 

Talne  of  goods  sold  witbin,  cannot  be  set  off  in  action  for  wages,  672. 

TRUST, 

declaration  of,  stamp  on,  251. 

devises  in,  effect  of,  in  giving  a  legal  estate,  995.    See  Seeortry  •/ 

Land. 
presomption  of  snrrendier  in  case  of  deeds  in,  996. 
express,  meanins'  of,  1068. 
not  to  be  entered  on  register  of  sharebolderB  of  company,  1159, 1177. 

TRUSTEE, 

admissions  by,  67.    See  Admistiotu. 

ee$tui  que  truttj  wben  evidence  against,  id. 
firm  of  solidtors,  not  liable  for  moneys  reoeiTed  by  member  ptd,  491 . 
vrben  liable  for  money  bad  and  received,  578,  579. 
Statutes  of  Limitations,  wben  bar  to  claim  against,  647,  648,  6S5, 
687,  1059,  1060,  1068. 
eatui  que  trutt  is  not  tenant  at  will  to,  within,  1057. 
devise  by,  of  tmst  estates  is  inoperative,  1052. 
goods  in  possession  of,  will  not  pass  to  bis  trustee  in  bankruptcy, 

1101. 
public,  wben  liable  in  action  for  nuisance,  730.    See  yuitmnee. 
nolding  over  without  consent,  a  trespasser,  931. 
when  be  takes  a  legal  estate,  and  to  what  extent,  995.    See  Seeorery 
of  Zand, 

TRUSTEE   OF  BANKRUPT.     See  Bankrupt;   Banhruptty;    Bank- 
ruptey.  Court  of. 
so  called  instead  of  fonner  name  *'  assignee,"  1080. 
evidence  in  actions  by,  id.    See  Bankruptcy  Aet,  1883. 
to  what  time  property  and  title  of,  has  relation  of,  1084.    See  Bank^ 

ruptey  Act,  1883. 
power  of,  to  disclaim  onerous  property,  \\Z%  et  §eq. 
regulations  as  to,  1085,  1086.    See  Bankruptcy  Act,  1883. 
tide  of,  1086. 

property  to  which  bankrupt  entitled  during  bankruptcy,  vests  in 

trustee  on  hie  appointment,  id. 
general  relation  to  act  of  bankruptcy  on  which  adjudication 
founded,  1087. 
when  to  prior  act  of  bankruptcy,  id. 
when  judgement  debtor  adjudicated,  1104. 
option  to  take  lease  vests  in  trustee,  1087. 
but  not  a  bare  possibiHty,  id. 
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TRUSTEE  OF  BAJifK&XrPT— continued, 
title  of — continued. 

baxikmpt  holdB  after-aoquired  property  for  trustee,  1087. 

ana  has  good  title  till  trustee  intervenes,  id. 
what  rights  of  action  vest  in  trustee,  id.,  1088. 
assignment  of  receipts  of  business  inoperative  against,  1089. 
except  as  to  profits  previously  accrued,  id. 
so  licence  to  seize  after-acquired  propertj,  951,  1089. 
as  to  right  to  recover  money  paid  by  bankrupt,  1089. 
what  passes  to  trustee  of  executor,  carrying  on  testator's  business, 

id. 
cannot  exerciBe  power  of  appointment  of  bankrupt,  after  his  death, 

id. 
evidence  of  title  of,  1101.    See  Bankruptcy  Act,  1883. 
gazette,  conclusive  evidence  on  third  persons,  1102. 
when  dispensed  with  by  implied  admissioD,  1120. 

by  conduct  of  party,  id, 
affidavit  used  by  petitioning  creditor,  evidence  against  him,  id. 
power  of,  to  sue,  id.    See  Bankruptcy  Act,  1883. 

to  sell  bankrupt's  property,  1125.     See  Bankruptcy  Act,  1883. 
may  not  seU  crops  bankrupt  tenant  may  not  sell,  id. 
even  though  he  has  disclaimed  lease,  id. 
evidence  in  particular  actions  by,  1122. 
actions  on  contracts  by  bankrupt,  id. 

where  trustee  may  affirm  or  disaffirm  contract,  id. 
if  trustee  has  once  affirmed  transaction,  he  cannot  treat 
party  as  wrong-doer,  id. 
conversion,  1123. 

tortious  taking  since  bankruptcy  sufficient,  id. 

but  where   collusive   sale   or   transfer,  demand  and 
refusal  necessary,  id. 
if  trustee  avoid  transaction,  no  relation  back  to  time  of 

transfer,  id. 
transferee  may  be  sued  for  money  had  and  received  if  he 

have  sold  the  goods,  id. 
fraudulent  preference,  when  avoided  by  relation  back  of 
title  of,  id. 
right  to  disaffirm  distinct  from  relation  back  of  titie,  id. 
is  not  m  general  in  better  position  than  bankrupt,  1 124. 
but  can  recover  prop^y  transferred  after  act  of  bank- 
ruptcy, id. 
titie  of  trustees  who  have  not  interfered,  cannot  be  set 

up,  id. 
liabili^  of  sheriff  and  execution  creditor  seizing  bankrupt's 
goocis,  id.,  1127  et  seq. 
joint  action  by  bankrupt's  trustee  and  solvent  partner,  1124. 
action  sometimes  maintainable  when  two  partners  could  not 
have  brought  it,  1125. 
defence  to  actions  by,  t^. 

defence  denying  that  plaintiff  is  trustee,  id. 

must  be  denied  specifically,  id. 
defence  of  payment  to  trustee,  id. 

trustee  may  give  effectual  receipts,  id. 
defence  in  action  for  conversion,  id. 

proof  that  goods  were  taken  in  execution  is  a  good  defence, 

id. 
equitable  assignment  before  bankruptcy  prevents  property 
vesting  in  trustee,  1126. 
protection  against  acts  of  bankruptcy,  1126  et  eeq.    See  Bank- 
ruptey  Act,  1883. 
actions  agamst,  1136.    See  Bankruptcy  Act,  1883. 
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TRUTH, 

of  alleged  deftiinitian,  endenoe  of,  877.    See  Ikfumaiiem, 

TTBNPIEE  TOU^S.    See  Toft. 


UMFIKE, 

appointmeoi  of,  does  not  lequize  stamp,  234. 

proof  of,  479. 
on  zaoe,  decision  of,  oondnslTe,  576. 

jvxisdietaon  of »  does  not  azise  till  zaoe  zim,  yd. 

UNDERLEASE, 

no  breach  of  corenant  not  to  assign,  transfer,  or  set  over,  695. 
9l\Ur^  of  coTenant  not  to  '*  set,  let,  or  assign  oyer,"  H. 

UNDER-LESSEE.    See  Sv^  Temmt. 


UNDER-SHERIFF, 

notice  to  sheriff  to  produce  docmnent  giTen  to,  9,  10. 

admisHJans  hy,  1245,  1246. 

liahlHtj  of,  on  death  of  sheriff,  1246,  1276. 

UNDEEOTANDING, 

incompetency  of  witness  from  defectiTe,  160.    See  Wl 


UNDER-TENANT.    See  Sub'Temmi, 

UNDERWOOD, 

agreement  for  sale  of  growing,  when  exempt  from  stamp,  233. 
owner  of,  may  maintain  trespass,  929. 
property  of,  is  in  tenant,  933. 

UNDERWRITER, 

opinion  of,  when  eridenoe,  175. 

representations  to  first,  admissible  in  actions  against  sabeeqnent 
nnderwziteza,  434. 

UNITT  OF  POSSESSION, 

defeats  or  suspends  right  to  light,  776. 

of  common,  780. 
of  way,  791. 
UNIVERSITY, 

rights  of,  nnder  Copyright  Acts,  802. 
books  of,  evidence  of  degrees  conferred,  856. 
Vice-Chancellar  of,  of  Oimbridge,  is  jndge  of  conrt  of  record,  918. 
liability  of,  for  false  imprisoomenty  id, 

UNSOUNDNESS, 

what  is,  in  horse,  472.    See  JTbrw. 

USAGE, 

collateral  fact,  when  admissible  to  prore,  84. 

of  trade,  when  oral  evidence  of,  admiasihlpy  22  $t  teq.,  406.    See  Orml 
Ettdmee. 
eridence  necesrazy  to  support,  23. 
effect  of,  when  proved,  24. 
meaning  of  the  term,  id. 

regarded  in  oonstrootion  of  polioieB  of  mazine  insarsaoe, 
406. 
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of  trade,  that  nndeirwiiters  ahonld  not  be  liable  for  jettiaon,  maj  be 
good,  431. 
that  credit  taken  between  broker  and   underwriter,  is 
equivalent  to  payment,  435,  663. 
that  month's  wamiDg  or  month's  wages  may  be  g^ven  to  domestic 

servant,  49Q. 
of  Stock  Exchange,  548  et  teq.    See  Shares, 
admissible  to  prove  general  Uen,  976. 

USE  AND  OCCUPATION,  ACTION  FOR, 
grounded  on  stat.  11  Oeo.  2,  o.  19.  .323. 
debt  for,  lies  at  common  law,  id. 
plaintiff's  title,  id, 

where  defendant  cannot  impeach  it,  id, 
if  he  have  come  in  under  plaintiff,  id. 
or  acknowledged  his  title,  id, 
eetiui  qtte  trust  demising  may  recover,  although  trustee  has  given 

notice  to  pay,  id. 
sufficient  if  plaintiff  has  right  in  equity  to  receive  rents  as  such, 

id. 
if  rent  paid  to  joint  agent,  tenants  in  common  may  join,  id. 
mortgagfee  or  assigfnee  may  recover  rent  after  mortgage,  &c.,  id. 
assignee  of  parol  lease  may  sue,  324. 
■    plaintiff  may  dispute  title  if  he  have  attorned  by  mistake,  id. 
aliteTy  in  general,  if  he  have  received  actual  possessioa,  id. 
estoppel  must  be  mutual,  id. 

so  formerly  none  where  husband  and  wife  lease  land.s, 
id. 
seats,  since  the  Married  Women's  Property  Act,  1882 . . 
325. 
how  proved  in  general,  324. 

notice  to  produce  receipts  for  rent,  or  notice  of  distress  should 
be  given  by  plaintiff,  id. 
effect  of  decree  in  Chancery  for  i>ayment  of  rent,  id. 
where  it  appears  defendant  holds  under  unstamped  agreement, 

oral  eviaence  inadmissible,  325. 
sufficient,  although  demise  for  whole  of  lessor's  term,  id. 
liability  of  assignee  of  tenancy  from  year  to  year  to  assignee  of 

reversion,  id. 
married  women  may  sue  alone,  for  rents  to  which  they  are 

separately  entitled,  id. 
in  case  of  death  of  lessor  on  or  before  rent  day,  id. 
Apportionment  Acts,  11  Oeo.  2,  o.  19,  id, 

4  &  5  "Will.  4,  c.  22,  id. 
14  &  15  Vict.  c.  25.  id. 

to  what  tenancies  Act  applies,  id., 
326. 
defendant's  occupation,  id. 

tenant  who  has  not  entered,  not  liable,  id. 

unless  there  is  an  actual  demise,  id, 
constructive  occupation  sufficient,  id. 

but  not  it  seems  after  tenant  has  ceased  to  occupy,  and  there 
is  no  demise,  id. 
assignee  of  reversion  cannot  sue,  when,  id. 
adverse  occupation  insufficient,  id. 

tenancy  at  sufferance  is  sufficient,  id. 
lessee  permitting  third  party  to  occupy,  liable,  id. 
where  premises  in  possession  of  imder- tenant,  u/.,  827. 
tenant  quitting  before  determination  of  term  is  liable,  327. 
so  after  insufficient  notice  to  quit,  id, 

though  landlord  has  put  up  bill  in  house,  id. 
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USE  AND  OCCITPATION,  ACTION  YOB,—<fontinuid. 
defendant's  oooupation — continued. 

tenant  quitting  before,  &c. — continued. 

but  aooeptanoe  by  landlord  of  new  tenant/with  the  assent 

of  tenant,  is  a  surrender,  327. 
so  aooeptanoe  of  key  by  landlord  is  a  surrender,  id. 
other  acts  which  amount  to  a  surroider,  id.^  328. 
tenant  liable  though  premises  burnt  down,  328. 

unless  there  be  a  special  ag^reement,  id. 
tenant  becoming  bankrupt,  not  now  liable  upon  agreement  to 
pay  rent,  id. 
but  trustee  liable,  for  use  and  oooupation,  1136. 
subject  to  right  of  disclaimer,  328,  1137. 
when  trustee  not  entitled  to  disclaim,  1137. 
action  does  not  lie  against  husband  for  occui>ation  of  wife  dum 

solUf  329. 
executor  not  liable  for  occupation  of  co-executor,  id. 

nor  joint  lessee  where  the  other  holds  over,  id. 
where  agreement  is  by  two,  entry  of  one  is  sufficient,  id. 
tenant  holding  over  and  paying  rent,  conclusiye  evidence  of 
tenancy,  id. 
so  executor  of  tenant  from  year  to  year  holding  over,  id. 
but  payment  for  one  quarter,  only  eyidence  of  tenancy /^ro 
tantOf  id. 
lies  at  suit  of  corporation,  1153. 

so  against  oorporation,  occupying  under  parol  demise,  1154. 
but  not  where  corporation  has  quitted,  id. 
under  contract  for  sale,  which  ultimately  goes  off,  sufficient,  329. 

aliteTf  if  from  defectiye  title,  id. 
where  agreement  that  rent  should  be  paid  only  after  repairs 

done,  330. 
does  not  lie,  where  agreement  for  lease,  which  cannot  be  granted 

for  want  of  title,  id. 
assignee  of  building  agreement  not  liable  after  assignment  by 

him,  id, 
co-director  of  oompany  cannot  be  sued  on  implied  contract,  id. 
tenant  occupying  alone,  not  liable  to  co-tenants,  id. 
under  mining  lease,  id. 
use  of  fishery,  id. 
enjoyment  of  sporting,  id. 
damages,  id. 

rent  in  general,  measure  of,  id. 

where  no  express  agreement,  or  terms  of  agreement  haye 
been  depaited  from,  id. 
defence,  plaintiffs  title  expired,  331. 
in  case  of  sequestration,  id. 

of  forfeiture,  id. 
payment  of  rent  to  person  really  entitled,  id. 
mere  claim  of  rent  by  a  stranger  no  defence,  id. 
defendant's  occupation  determined,  id. 
by  agreement,  id. 
by  acceptance  of  key,  id. 

dehyery  of  key  to  plaintiff's  serrant  insufficient,  id, 
by  assignment  of  tenancy  by  deed,  id, 
eyiction,  effect  of,  id.    See  JSvieOon. 
defendant  treated  by  plaintiff  as  trespasser,  id. 

in  this  case  landlord  cannot  recoyer  in  this  action,  id. 
by  plaintiff  brin^g  action  for  recovery  ol  land,  id. 
no  beneficial  occupation,  332. 

furnished  house  must  be  reasonably  fit  for  occupation,  id, 
if  infested  with  yermin,  a  defence,  id. 
so  if  drainage  defective,  id. 
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USE  AND  OCCUPATION,  ACTION  FOR-^-eontinued. 
defence,  plaintiff's  title  expired — continued, 
no  benefioial  occupation — continued. 

similar  condition  in  some  oases  nnder  53  &  54  Vict.  o.  70, 
8.  75.. 332. 
tenant  maj  sue  for  damages  thereunder,  id, 
tenant  liable  to  paj  rent  though  house  destroyed,  id, 
payment,  333. 

to  lessor  before  notice  of  assigpnment,  good  if  rent  due,  id. 

alitcTf  if  not  due,  id. 
of  landloid's  property  tax  by  tenant,  is  payment  of  so  mu^h 

rent,  id.    See  Tax. 
or  of  poor  rates  under  stat.  32  &  33  Vict.  c.  41,  s.  1,  id. 
Statute  of  Limitations,  id. 
illegality,  id. 

premises  let  for  immoral  purposes  or  blasphemous  lectures, 

id, 
assignment  of  lease  of  premises  used  as  brothel,  id, 
distress,  id, 

no  defence  if  goods  distrained  sold  for  less  than  rent  due, 

id,,  334. 
defence  that  landlord  retains  distress  though  insufficient, 
334. 

USER, 

of  easement,  evidence  of  title,  39. 

need  not  be  shown  in  evidence  of  reputation,  51. 

support  of  adjoining  house,  enjoyed  opexily,  for  20  yean,  gives 

right,  769. 
of  right  to  light  and  air,  effect  of,  772.    See  Lights. 
of  common,  how  proved,  778.    See  Common, 
of  way,  no  evidence  of  dedication  against  the  Crown,  788. 
unless  uninterrupted  for  40  or  50  years,  id, 
effect  of,  for  20  or  40  years,  785.    See  Way, 

USURY, 

all  existing  laws  against,  repealed  by  17  &  18  Vict.  c.  90.  .597. 


VALUATION.     See  Appraisement. 

of  damages,  when  condition  precedent  to  action,  336,  337. 
of  dilapidations  cannot  be  re-opened,  338. 

VALUE, 

agreements  within  the  limitations  of  the  Stamp  Act,  1870,  as  to,  232. 

See  Stamp, 
misrepresentation  of,  of  lands,  317.    See  Vendftr. 

action  for,  854.    See  Deceit. 
in  action  for  goods  sold  and  delivered,  545.    See  Ooode. 

for  work,  labour,  and  materials,  564,  565. 
proof  of,  in  action  for  debt  for  double^  711.    See  Double  Vakte,  Action 

for. 
for  excessive  distress,  894.     See  Excessive  Distreis, 
for  illegal  distress  where  no  rent  due,  plaintiff  to 

recover  double,  899. 
of  trespass  for  mesne  profits,  915. 
by  landlord  against  nheritf,  1275. 
demand  of  the,  may  be  sufficient  demand  of  goods  in  trover,  971. 

See  Conversion  of  Goods. 
of  leaseholds  when  assets,  how  ascertained  as  again;it  lessor,  1219. 
TOL.  n.  3  ic 
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VALUE  EEOEIVED, 

effect  of  these  words  in  bills  and  notes,  349. 

VABIAKGE, 

in  bought  and  sold  notes,  evidenoe  of  broker  admisfsible  to  reconcile, 

22,  614. 
in  particulars  of  demand,  materiality  of  question  for  judge,  88. 

set  off,  id. 
requiring  amendment,  90. 
in  the  parties,  id.    See  Partiet. 

in  case  of  nonjoinder  or  misjoinder  of  parties,  id.    See  AmendmefU, 
in  the  record  may  be  amended,  107,  287. 
in  actions  on  bills  of  exchange  or  promissory  notes,  348,  319.     See 

BUI  of  Exehemge. 

VENDEE, 

action  by,  against  yendor,  on  sale  of  real  property,  310. 

in  special  action  for  refusal  or  inability  to  com^jlete,  plaintiff 

must  prove  contract,  id. 
entitled  to  good  title,  311,  id. 
plaintiff  cannot  take  objection  to  title  at  trial,  not  previously 

insisted  on,  319. 
objections  must  be  proved  at  trial,  id. 

condition  giving  vendor  right  to  rescind,  on  objection  to  title,  320. 
when  it  may  be  exercised,  id. 
vendor  need  not  state  reasons,  id. 
when  exercised  contract  at  an  end,  id. 
vendee  may  have  action  against  vendor,  after  that  against  auc- 
tioneer, id. 
in  general  bound  to  tender  conveyance,  id, 

but  not  if  title  bad,  id. 
expenses  of  investigating  title  cannot  be  recovered  as  money 

paid,  t^. 
after  completion  of  purchase,  id. 

lies  to  set  aside  conveyance,  on  ground  of  innocent  misrepre- 
sentation, id. 
so  in  the  case  of  fraud,  id. 

in  case  of  fraud,  alternative  action  for  damages,  id. 
where  no  fraud,  lies  on  special  term  in  agreement  for 
damagfes,  id. 
action  to  recover  back  part  payment  or  deposit,  id. 
■     contract  must  be  disaffirmed  ab  initio  to  enable  vendee  to 
recover  deposit,  id. 
purchaser  cannot  disaffirm  after  taking  possession,  321. 

only  remedy  then  on  contract  itself,  id. 
purchaser  cannot  recover,  if  he  repudiate  contract,  id. 
even  if  oral  only,  after  sending  requisitions,  id. 
or  fail  to  complete,  within  reasonable  time,  id. 
nor  if  he  would  get  gx)od  holding  title  only,  id. 
after  forfeiture,  where  title  accepted,  though  bad,  id. 
proof  of  payment  of  deposit,  id. 

to  agent  or  auctioneer,  id. 
where  auctioneer  has  not  paid  money  to  principal,  action  will 
lie  against  him,  id. 
or  even  after  payment  without  notice,  id. 
interest  on  deposit  cannot  be  recovered  in  such  action,  id. 
but  may  be  given  as  damages,  id. 
action  Ucs  against  auctioneer  for  not  disclosing  principal,  id, 
damages,  id. 

if  contract  oral,  purchaser  can  only  recover  deposit,  uf. 

in  special  action,  deposit  with  interest  may  be  recovered,  id. 
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YEST>EE— continued, 

action  by,  against  vendor,  on  sale  of  real  property — eoniintied. 
damages — continued. 

expenses  of  inrestigating  title,  321. 

solicitor's  bill  for  investigating  title,  though  not  actually 
paid,  id. 
interest,  where  purchase-money  has  been  lying  idle,  id.,  322. 
aliter^  in  case  of  agreement  to  lend  money  on  mortgage, 
322. 
vendee  cannot  recover  expenses  previous  to  contract,  id. 
nor  expenses  of  survey  of  estate  before  he  Imew  the 

title,  id. 
nor  of  conveyance  draw  in  anticipation,  id. 
nor  extra  costs  of   suit  for  specific  performance  by 

vendor,  id. 
nor  losses  on  re-sale  of  stock  prepared  for  farm,  id. 
nor  expenses  of  Chancery  suit  for  specific  performance 

which  was  dismissed,  id. 
nor  expenses  of  preparing  conveyance  after  defect  in 

title  discovered,  id. 
nor  for  improvements  made  by  him  when  lessee,  with 
option  to  purchase,  nor  for  loss  that  is  speculative,  t^. 
nor  compensation  for  loss  of  bargain,  id. 

unless  perhaps  where  there  is  fiaud,  id. 
nor  damages  for  delay  where  he  has  obtained  specific 

performance,  id. 
on  agreement  to  let,  damages  for  loss  of  trade,  some- 
times recoverable,  322,  323. 
so  for  loss  of  rent,  323. 
on  eviction  from  defect  in  vendor's  title,  vendee  is  limited  to 
covenants  in  conveyance,  580. 
when  liable  for  use  and  occupation  on  contract  going  od,  329. 
what  amounts  to  an  acceptance  of  goods  by,  imder  Stat,  of  Frauds, 

507  et  teq.    See  Frauds,  Statute  of, 
duty  of,  on  purchase  of  goods,  500.    See  Goods. 
of  goods,  actions  against  and  bv,  id.,  522.     See  Goods. 

may  bring  trespass,  though  he  never  had  possession,  924. 
when  he  may  give  evid^ice  in  reduction  of  damages,  in  action 

for  goods  sold,  546.    See  Goods. 
when  property  in  goods  passes  to,  947  et  seq.    See  Conversion  of 
Goods. 
when  he  may  be  ejected  without  notice,  on  non-payment  of  purchase- 
money,  1003. 
liable  to  distress  if  he  has  attorned  tenant  to  vendor,  1074. 

VENDOR, 

of  goods,  actions  by  and  against,  500,  622. 

action  by,  against  vendee,  on  sale  of  real  property,  303. 

proof  of  the  contract,  what  required  by  Statute  of  Frauds,  s.  4, 
id.    Bee  Fratids,  Statute  of  . 
what  is  an  interest  of  land  within,  id. 
what  is  a  sufficient  note  within,  304. 

signature  of  note,  308. 
when  oral  contract  within,  can  be  enforced,  309  et  seq.    See 
Fart  Ferformanee. 
performance  oi  conditions  precedent,  311. 
proof  of  title,  id. 

reduced  to  40  years  by  Vendor  and  Purchaser  Act,  1874,  id. 
vendee  may  insist  on  any  defect  in  title,  id. 
where  vendor  has  no  power  of  sale,  he  cannot  require  vendee 
to  mak0  new  contract,  id. 

3m2 
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TESDOBr-tamtmutd. 

action  Vj,  againat  Tendee,  <m  aile  of  real  pfiopetty— ^on/iaiMif . 
proof  of  title — conimmed. 

contract  for  ponncwriim,  means  powoBoion  wiih  good  title,  312. 
ledtala,  &c.,  20  jears  old,  are  snffideot  evidoice,  id, 
plAwiriff  held  to  atiict  proof  of  deriratiTe  title,  id, 
on  sale  of  lease,  id. 

underlease  insufficient,  id. 

fonnerlj  implied  undertaking  to  make   oat   Icnpor's 

titie,  id, 
obligation  now  remoTcd  b^  Vendor  and  Pordiaaer  Act, 

1874,  and  Conveyancing,  &c..  Act,  1881,  id. 
effect  of  conditions  not  to  inquire  into  lessor's  title,  iW. 
Tender  must  procoie  lessor^s  licence,  where  reqaiaite, 
3)3. 
when  to  be  produced,  id. 

unless  land  be  taken  hj  laihraj  ocmpan j 
under  parliamentair  powers,  id, 
▼endee  maj  reject  encumbered  freehold,  id, 
on  sale  of  property  in  lots,  whether  Tendee  can  be  oompeDed 

to  take  one  only,  id. 
ddiTciy  of  abstract,  what  soffident,  id.    See  Ahsirmtt  •/ 

lUU. 
effect  of  Tendee  taking  possosmon  with  notice  of  defects  of 
title,  314. 
time  for  completion,  ftc,  when  material,  id. 

time,  when  of  the  essence  of  the  contract,  id. 

when  Talue  of  property  fluctuates  from  day  to  day,  id, 

in  case  of  life  annuity  or  rerersion,  id. 

property  bought  for  residence  or  trade,  i^. 

where  Tenders  are    a  fluctuating   body,  beneficially 

interested,  id. 
when  either  party  guilty  of  delay,  315. 
or  time  waived  by  other  party,  id. 
as   by  proceeding  with   matter  after  expiration    of 
time,  id, 
effleot  of  nroTision  for  payment  of  interest  after  date  for 
completion,  id, 
readiness  to  oouTey,  id, 
aTerment  of.  Id, 

Tendee  may  require  execution  before  witness  named  by 
him,  id, 
might  at  common  law  refuse  cauTeyanoe  executed  under 

power  of  attorney,  id. 
^Mtarej  whether  altered  by  CouTeyancing,  ftc.  Act, 
1881 . .  316. 
claim  on  account  stated,  id. 

when  contract  not  in  writing,  plaintiff   may  sometimes 
recover  on  account  stated,  id, 
damages,  i^. 

when  action  brought  before  couTeyance,  defendant  being  in 
possession,  id. 
plaintiff  may  recover  his  costs  before  payment  thereof , 
id. 
forfeiture  of  deposit,  id, 

does  not  prevent  vendor  reooveting  damages  for  nan* 

completion,  id. 
on  re-eale  of  property,  credit  must  be  given  for  deposit 

in  action  against  T^idee,  id, 
when  relieved  against,  id. 
when  liquidated  and  not  penalty,  id. 
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VENDOR--«)««fiM<frf. 

action  by,  against  vendee,  on  sale  of  Teal  property — continued, 
damages — continued, 

accidental  deterioration  after  contract,  falls  on  yendee,  816. 
construction  of  alternative  claim  for,  in  action  for  speoiiio 
performance,  id. 
defence,  317. 

all  facts  and  grounds  of  defence  relied   upon   must  be 

alleged,  id. 
denial  of  facts  in  claim  must  not  be  general,  id. 
denial  of  contract,  effect  of,  id. 

as  to  when  part  performance  dispenfles  with  written  con- 
tract, 310.     See  Part  Performance. 
fraud  and  misdescription,  317. 
must  be  speciallj  pleaded,  id. 
what  misaescription  amounts  to  fraud,  id. 
vendee,  not  released  from  contract,  if  conditions  of  sale 

direct  compensation  in  case  of  mistake,  id. 
where  land  described  as  copyhold,  vendee  not  bound 

to  take  freehold,  318. 
vendor  bound  by  description  g^ven  by  his  agent,  id, 
puffing  at  auction,  id. 

where  sale  advertised  without  reserve,  319. 
Stat.  30  &  31  Vict.  c.  48,  s.  6,  id. 
sale  of  leaseholds,  id, 

effect  of  onerous  covenants,  id. 
action  against,  by  vendee  on  sale  of  real  property,  id.  et  teq.    See 

Vendee. 
of  goods,  action  by  and  against,  500,  622.    See  Ooode. 

duty  of,  on  sale,  500. 
retaking  goods  sold  by  him  to  plaintiff,  liable  for  what,  926. 
has  lien  for  price  of  goods  not  sold  on  credit,  979. 
right  of,  to  stop  in  transitu,  982  et  seq.    See  Stoppage  in  Transitu. 

VENDOR  AND  PURCHASER  ACT,  1874,  37  &  38  Vict.  o.  78.    See 
Vendor. 

VENUE, 

local,  where  action  is  required  by  statute  to  be  tried  in  oounty,  93. 
objection  of  wroog,  must  be  pleaded,  id. 
may  arise  under  not  guilty  by  statute,  94. 
for,  each  division  of  county  for  assizes,  is  separate  oounty,  id. 
in  London  and  Middlesex,  id. 

VERDICT, 

oral  evidence  inadmissible  to  prove  erroneous  entry  of,  21. 

formerly  admissible  to  explain  ambiguity  in  poitea^  id. 
and  judgment  thereon,  proof  of  reputation,  50. 
proof  of,  110. 

when  necessary  to  prove  judgment,  id. 
certificate  in  lieu  oipostea  sufficient,  id. 
effect  of,  194. 

VESTRY, 

entry  in  book  of,  evidence  of  election  of  parish  officer,  211. 

so  of  repairs  of  pew,  id. 
liability  for  nuisance,  731. 

VETERINARY  SURGEON, 

cannot  sue  for  professional  services  unless  reg^tered,  or  having  cer- 
tificate, 494. 
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VICAB, 

entries  hy  deceased,  for  or  against  saccessor,  66. 
How  far  entitled  to  possession  of  chanoel,  928. 

VIBITATION  BOOK, 

of  herald,  evidence  of  pedigree,  212. 

VOIR  DIRE, 

examination  on,  161.    See  Witnett, 


WAGER, 

wagering  contract  void  under  stat.  8  &  9  Vict.  o.  109.  .689. 
effect  of  depositing,  with  stakeholder,  590. 

amount  paid  for,  at  d^endant's  request,  recoYerable  as  money  paid, 
667. 

WAGES, 

presumption  of  payment  of,  87.     See  Frvsumption. 
agreement  for  seamen*  s,  when  exempt  from  stamp,  234. 
seaman  cannot  in  general  sue  for,  in  superior  court,  600. 
action  for,  by  servant,  495.     See  Servant, 
defence  to,  600. 

value  of  goods  suppUed  cannot,  imder  Truck  Act,  be  set-off, 
672. 

^ITATVER 

of  liability  of  acceptor  of  bill,  393,  394. 

of  tort,  628,  688,  589. 

oral,  of  performance  of  condition  of  written  contract,  531. 

of  notice  to  quit  and  demand,  in  action  for  double  value,  712. 

in  action  for  recovery  of  land,  1016.    See  Notice  to 
Quit. 
of  lien,  981.    See  Lien, 
of  forfeiture,  1023  et  seg.    See  Forfeiture, 

WALL, 

presumption  of  ownership  of,  933. 

WAR, 

existence  of,  judicially  noticed,  S3,  188. 

articles  of,  judicially  noticed,  id, 

period  of  commencement  of,  how  proved,  188. 

WAREHOUSE, 

transfer  of  goods  in  books  of,  may  defeat  right  of  stoppage  in  tramilu, 
987. 

WARRANT, 

dock,  how  stamped,  261. 

transfer  of,  now  right  of  stoppage  in  transitu  is  defeated  by,  987. 
of  inferior  court  must  show  juriscUction  on  its  face,  91G. 
magistrate  granting,  without  information,  liable  in  trespass,  917. 
of  distress,  directed  to  two,  may  be  executed  by  one,  when,  1077. 
demand  of  copy  of,  in  action  against  constable,  1191.    See  Constable. 
officer  protected  by,  1192. 
of  commitment,  cannot  be  drawn  up  ex  postfacto^  1195. 

except  in  case  of  the  judge  of  a  court  of  record,  918,  1196. 
proof  of,  in  action  against  sheriff,  1245. 

secondary  evidence  of,  id. 
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WARRANT  OF  ATTORNEY, 
stamp  0D|  270. 
giving,  not  eyidence  in  action  for  money  paid,  567. 

WARRAllHT, 

vendee  may  give  evidence  of,  not  in  sale  note,  3. 
oral  evidence  inadmissible  to  contradict  plain  words  in,  25^ 
proof  of  compliance  with,  in  action  on  marine  policies,  411. 
wairaniy  is  in  tlie  nature  of  condition  precedent,  id. 
memorandum  on  separate  paper,  when  considered  warranty, 

id, 
immaterial  in  what  part  of  policy  written,  id. 
may  be  waived  by  memorandum  without  stamp,  id. 
warranty  of  **  no  iron  exceeding  tonnage  "  includes  steel,  id. 
proof  of  warranty  of  sailing,  id. 

to  "depart,"  or  "sail,"  id. 
with  convoy,  412. 
in  case  of  tame  policy,  id. 
of  flag,  id. 
of  neutrality,  id. 
proof  of  implied  warranties,  id. 
proof  of  seaworthiness,  id. 

meaning  of  seaworthiness,  id.,  413. 

ship  unsea worthy  before  voyage,  413. 

of  ship  in  policy  on  g^oods,  id. 

no  warranty  of  seaworthiness  of  goods  themselves,  id. 

upon  whom  onus  of  proof  lies,  id. 

insured  must  provide  everything  necessary  for  navigation,  id. 

but  negligence  of  crew,  no  breach  of  warranty,  id. 
implied  warranty  of  seaworthineHs  in  voyajre  policy,  id. 
generally  no  implied  warranty  of  seawortliiness  in  time  policy, 
414. 
but  if  loss  occasioned  by  defect  in  ship,  insured  cannot 
recover,  id, 
shipbuilders  may  state  opinions  as  to  seaworthiness,  174,  175, 

id. 
cannot  be  disputed  where  admitted  by  policy,  414. 
deviation,  when  a  br^ush  of,  id. 
what  amounts  to,  id. 

when  assisting  a  vessel  in  distress  is,  415. 
disdiarg^s  otIj  from  subsequent  loss,  id. 
effect  of  liberty  to  touch  at  ports,  id. 
when  delay  amounts  to,  id. 
in  case  of  a  seeking  ship,  id. 
proof  of  other  implied  warranties,  id. 

when  alteration  of  premises  is  a  breach  of,  in  fire  policy,  441,  442. 
compliance  with,  in  charter-party,  447,  448.     See  Affreightment. 
description  of  ship  in  charter-party  may  be  a  condition  precedent, 

447. 
statement  of  tonnage  in  charter-party  is  not,  448. 
of  goods  being  fit  to  be  carried  by  ship,  455. 
action  on  warranty,  467. 

warranty  when  implied,  id. 

none  that  work  can  be  done  under  plans  and  specifications, 
id. 
nor  that  quantities  are  correct,  id. 
action  on  warranty,  on  sale  of  chattels,  id. 
of  title,  when,  id. 

if  a  man  sell  goods  affirming  them  to  be  his  own,  id. 

in  general  none  implied,  id. 

where  pawnbrokers'  pledges  sold  by  auction,  id. 
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WAXRAin!Y—<ontiHU€«i. 

action  on  wanantj,  on  sale  of  chattels— roH/tmtfi^. 
of  title,  when — eontirmed. 

where  goods  bought  at  fiherifTs  fade,  467. 

at  sale  of  distreas,  id.,  468. 
where  articles  bought  in  shop,  468. 
eateat  emptor,  effect  of  w^^^™   i^. 
of  qnalitj,  when,  id. 

none  when  goods  in  eve  and  majbe  inspected,  id. 
nor  where  sale  of  definite  ascertainable  chattel,  id. 
nor  where  known  defined  article  ordered  of  manaEaetiirer.  id. 
oliteTy  where  manufacturer  undertakes  to  sopplj  article  tu 
be  used  for  a  definite  purpose,  id. 
in  which  case  he  is  liable  eren  for  latent  defects,  id. 
but  waxrantj  does  not  extend  without  notice  to  par- 
ticular user,  id. 
80  where  he  undertakes  to  supply  goods  whidi  Tendee  has 

no  opportunity  of  inspecting,  469. 
BO  where  goods  bought  under  specified  dcacriptiop,  they 
must  answer  description,  id. 
and  be  of  merchantable  quality,  id. 
effect  of  trade  mark,  stat.  50  &  51  Viet.  c.  28,  s.  17,  id. 
remedy  where  there  is  a  warranty,  id. 
of  horse,  469  et  Mq.    See  Horae. 
purchaser  may  sue  on,  id. 
when  purchaser  may  rescind  contract,  id. 
if  purchaser  sue,  he  need  not  return  goods  sold,  470. 
proof  of  sale  and  warranty,  id. 

express  warranty  must  be  proved,  id. 
high  price  not  tantamount  to,  id. 
word  **•  warranty  "  not  essential,  id. 
representation  at  time  of  sale,  id. 

none  in  general,  where  contract  is  in  writin^^  and   un- 
ambiguous, id, 
when  mere  expression  of  opinion  or  description,  id. 
evidence  of  warranty,  cases  on,  id. 

mere  descriptive  invoice  is  not  a  warranty,  id. 
special  terms  at  repositoiy,  471. 
warranty  limited  as  to  time,  id. 

where  horse  dies  within  time,  id. 
by  agent,  id. 

by  servant,  id.     See  Horre. 
breadi  of  warranty,  472.    See  H</ne. 
damages,  id.    See  Borse. 

where  goods  sent  are  not  merchantable,  id. 
liable  for  damages  natural  consequence  of  breach,  473. 
special  damages  in  case  of  sale  of  food  or  drugs,  id. 
action  on  warranty  of  authority,  474. 

agent  not  liable  oh  eotttract  entered  into  by  him  without  autho- 
rity, 92,  474. 
unless  he  be  real  principal,  474. 
but  liable  on  warranty  of  authority,  id. 
measure  of  damages,  id. 
eSect  of,  on  sale  of  goods,  in  roduction  of  damages,  546.    See  Coeds. 
infant  not  liable  on,  643. 

WAiaTE, 

dedaiation  of  deceased  lord  of  manor  as  to  extension  of  it  not  eri- 
^       denoe,  50. 

right  to  soil  of,  proved  by  entries  of  deceased  steward,  56. 
presumption  as  to  ownership  of,  931. 
encroaidmientB  on,  by  tenant,  for  whose  benefit,  1000. 
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WASTE,  BAD  HUSBANDRY,  &o., 
action  for,  334. 

demise,  Statute  of  Frauds,  id.    See  Frauds,  Statute  of. 

wlio  liable  for,  335. 

tenant  for  life  without  impeachment  of  waste  maj  not  commit 

equitable  waste,  id. 
what  amounts  to,  at  common  law,  id. 
remedies  for,  id. 

to  dig  gravel  from  pits  is  not,  id. 
nor  to  work  open  mines,  id. 
nor  quarries  worked  for  profit  bj  freeholder,  id. 
landlord  may  sue  tenant  for  act  destroying  evidence  of 

title,  id. 
where  compensating  improvements,  injunction  refused,  336. 
erection  of    buildings,   not    waste    unless    injury   to    in- 
heritance, id. 
lessees  for  years  liable  for  permissive  and  voluntary  waste, 

id. 
quarey  if  tenant  for  life  liable  for  permissive  waste,  id. 
lessor  may  sue  for  waste,  though  also  breach  of  covenant,  iif. 

but  covenant  may  restrict  liability,  id. 
right  of  remainderman  to  sue  tenant  for  life  arises  when 

waste  committed,  id. 
defendant  entitled  to  verdict  imless  damages  substantial,  id. 
erection  for  agricultural  purposes,  when  recoverable,  id. 
where  the  valuation  of  dilapidations  is  a  condition  precedent 

to  action,  id..  337,  631. 
non-repairs,  337. 

obligation  to  repair  under  tenancy  from  year  to  year,  id. 

for  years,  id. 
tenant  holding  over,  liable  in  action  on  covenant  to 
repair  as  far  as  applicable,  id. 
unless  altered  circunustances  rebut  presumption,  id. 
express  contract  superaedes  implied  obligation,  id. 

no  implied  obbgation  on  landlord's  part  to  do  sub- 
stantial repairs,  id. 
or  to  inform  tenant  that  premises  are  dangerous, 
id. 
good  husbandry,  custom,  id. 

what  gives  rise  to  obligation  to  good  husbandly,  id. 
custom  not  necessarily  excluded  by  express  agreement,  id. 
obligation  as  to,  uf  tenant  holding  over,  id. 
liability  of  incoming  tenant  for  tiUages,  &c.,  u/.,  338. 
person  in  receipt  of  rent  liable,  though  tenant  for  life  only, 

338. 
ordinarily  no  privity  between  outgoing  and  incoming  tenants, 

id. 
contract  a  question  of  fact,  id. 

landlord  entitled  to  payment  of  arrears  out  of  valuation,  id. 
drainage  may  be  part  of  custom,  id. 
as  to  allowance  of  interest  on  viduation,  id. 
stipulation  against  selling  straw,  &c.,  applies  after  tenancy 

is  expired,  id. 
tenant  not  to  claim  compensation  under  custom,  where 

entitled  under  Agricultural  Holdings  Act,  1883,  id. 
valuation  cannot  be  reopened  though  erroneous,  id. 
action  by  and  against  assignee  of  lessor,  id.    See  Asaignee  of  Heversioyi . 
stat.  32  Hen.  8,  c.  34,  does  not  extend  to  parol  contracts,  id. 

but  continued  holding  evidence  of  fresh  aflreement,  id. 
Conveyancing  Act,  1881,  ss.  10,  11,  apply  to  leases  made  after 
Dec.  31st,  1881,  id.,  689. 
breach,  proof  of,  339. 
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WATEEL, 

agreemeat  to  sapplj  house  with,  exempt  from  stamp,  233. 


WATERCOURSE, 

preaoriptiTe  right  to,  39. 
action  for  distiirbanoe  of,  792. 

proof  of  right  to  the  water,  id, 

right  to  water  flowing  in  natoial  stream  yuiv  naUwm,  id, 
of  riparian  owner  to  reaaonaUe  use  of  water,  id. 
so  on  naTigaUe  tidal  river,  and  on  the  seashore,  id. 
to  take  water  from  a  well  is  an  easement,  id. 
provisions  of  Prescription  Act,  respecting,  784,  792. 

what  amounts  to  interruption  under,  of  right,  784  et  aeq. 
quare,  whether  precarious  licensee  can  sue,  792. 
right  of  occupier  of  river  bank  cannot  be  conveyed  in  gross. 
id,,  793. 
but  stream  ma j  be  divided,  with  rights  to  each  aectioii, 
793. 
right  may  be  gained  though  artificial  channd,  id. 
but  not  when  made  for  temporary  purpose,  id, 
nor  by  deepening  artificial  drains,  id. 
nor  in  course  of  mining  operations,  794. 
light  to  intercept  supply  from  overflow,  &c.,  id. 

by  digging  weUs,  id. 
aliter,  where  stream  flows  in  a  defined  channel,  id. 
no  right  in  respect  of  unseen  underground  waters,  id. 

but  discharging  muddy  water  through  underground  pas- 
sages into  plaintifFs  pond  is  actionable,  id. 
right  to  use  of  a  stream  to  carry  off  ref  um  of  mine  works,  td. 
or  to  discharge  refuse  of  dye  works,  &c.,  id. 
temble,  is  a  claim  of  a  "  watercourse  "  within  Prescrip- 
tion Act,  795. 
(UiUr,  water  passing  from  the  opening  of  a  lock 
into  a  canal,  id. 
proof  of  disturbance,  id, 

what  abstraction  amounts  to,  id, 

by  fouling,  id. 

any  user  by  stranger,  sensibly  affecting  flow,  is  aetioAaUe. 

id. 
rights  of  owner  of  adjoining  mines  to  remove  baniers 

against,  id. 
by  non-interference  of  sanitary  authority,  id. 
by  pollution  of  unseen  underground  watCTS,  id. 
riparian  owner  may  moor  floating  whaif  to  bank,  t^. 
may  sue  for  interference  with  purity  or  flow,  id. 
damages,  injunction,  id. 

actual  damage  need  not  be  shown  if  it  be  against  right,  id. 
80  in  case  of  encroachment  on  ultetu  of  stream,  id. 
or  tidal  river,  id. 
injunction  usually  proper  remedy  for  pollution,  id. 
but  only  whero  plaintiff  has  sustained  substantial  danuurc. 

id.,  796. 
when  granted  to  restrain  interference  with  access  to  pipes, 
796. 
defence,  id. 

obstruction  by  stranger,  id. 
traverse  of  right  claimed,  id. 
what  it  puts  in  issue,  id. 
interruption  acquiesced  in  for  a  year,  id. 
extinguishment  or  cesser  of  the  right,  id. 
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VrATERCOUBSE— continued. 

action  for  disturbance  of — continued, 
defence — continued. 

right  not  defeated  by  alteration  of  channel,  79& 
nor  by  dry  season,  id, 
nor  by  alteration  of  machinery  of  mill,  id. 

mode  of  enjoyment^  id. 
licence  to  alter  when  irrevocable,  id. 

WAT, 

presumption  of  grant  of,  39.     See  Presumption. 

of  dedication  of,  to  the  public,  787. 
user  for  20  years,  evidence  of  prescription,  39,  783. 
paper  signed  by  persons  present  at  public  meeting,  evidence  against 

right,  49,  60. 
public,  judgment  on  question  of,  evidence  between  third  persons, 

191. 
evidence  in  action  for  disturbance  of,  781 . 

may  be  brought  by  a  reversioner,  when  permanent  in  character, 

id. 
proof  of  right  of  way,  id. 

hearsay  admissible  to  prove  public  right  of  way,  49. 

alitefy  a  private  one,  id.f  781. 
proof  of  tile  terminif  781. 

right  of  owners  of  land  to  go  on  adjoining  highway,  id. 
by  express  grant,  id. 

grant  may  arise  by  estoppel,  id. 

owner  of  servient  tenement  not  bound  to  repair  private 
way,  unless  by  express  ag^reement,  782. 
nor  is  grantee,  id. 
conveyance,  and  not  merely  agreement  must  reserve 
way,  id. 
by  necessity,  id. 

if  land  surrounded  by  grantor's  land,  id. 
where  reserved  land  enclosed  by  land  conveyed,  id. 
extent  of  g^nt,  limited  to  use  at  time  of  grant,  id. 
as  to  mode  of  ascertaining  way,  id. 
by  prescription  at  common  law,  or  non- existing  grant,  id. 
proof  of  right  of,  under  stat.  2  &  3  Will.  4,  c.  71 . .  783. 
act  does  not  apply  to  rights  in  gross,  784. 

nor  to  rights  when  not  enjoyed  down  to  commencement 
of  suit,  id. 
the  20  year's  enjoyment  must  have  been  ''  as  of  right,"  t(/., 
785. 
and  without  interruption,  7B5. 
not  t^t,  elam^  aut  precario^  id. 
how  claim  may  be  defeated,  id. 
by  annual  payment,  id. 

or  by  proof  of  licence,  or  unity  of  possession,  id. 
not  establishod  by  user,  if  enjoyed  without  knowledge  of 

either  party,  id. 
what  enjoyment  necessary,  id. 

some  act  of  user  to  be  shown  during  first  and  last  year,  id. 
non-user  for  year  may  be  explained,  so  as  to  g^ve  right,  id. 
effect  of  cesser  of  user  under  an  agreement,  id. 
not  defeated  by  substitution  of  new  way,  id. 
interruption  must  be  by  owner  of  Icate  in  quOy  id. 

what  is,  under  the  Act,  an  interruption  of  the  right, 
772,  776. 
effect  of  consent  by  party  who  could  have  objected,  786. 
effect  of  disabilities,  id. 
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WAT — continued. 

evidenoe  in  action  for  diftarbance  of — continued. 

proof  of  right  of,  under  stat.  2  &  3  Will.  4,  c.  71 — continued. 
what  tenancies  excluded  from  computation  of  40  years  in 
Act,  786. 
"what  not  excluded  from  computation  of  20  years,  id. 
20  years  user  against  particular  tenant  of  land,  gives  no 
right  against  him  or  the  reversioner,  id. 
seeusy  in  the  case  of  40  years  user,  id. 
public  right  of,  id. 

no  action  lies  for  disturbance  of,  without  special  damage, 
721,  787. 
proof  of  public  way,  787. 
by  reputation,  48. 

by  notorious  and  uninterrupted  user,  787. 
depends  on  time  and  nature  of  enjoyment,  id, 
may  be  over  place  not  a  thoroughfare,  id. 

or  along  artificial  structure,  as  a  bridge  or  sea  wall,  id. 
ceases  when  no  access  to  either  end,  id. 
*     right  to  go  in  boats  on  non-tidal  river  is  a  right  of  way,  id. 
may  be  a  limited  dedication,  id. 

but  not  a  dedication  to  a  limited  portion  of  the  public, 
id. 
if  dedicated  with  reservation  which  cannot  take  effect, 

dedication  void,  id. 
doubtful  if  private  persons  can  reserve  a  toll,  id. 
trustees  for  public  purposes  may  dedicate,  id. 
unless  inconsistent  with  trust,  tW.,  788. 

Sublic  user  for  what  time,  evidenoe  of  dedication,  788. 
edication  may  be  disproved  by  acts  of  owner,  or  circum- 
stances under  which  user  has  been  permitted,  id. 
tenant  cannot  bind  landlord  by  dedication,  id. 

unless  assent  of  landlord  can  be  presumed,  id. 
where  sufficient  public  user,  onus  of  showing  that  no  one 

was  competent  to  dedicate,  id. 
as  to  dedication  as  against  the  Crown,  id. 
corporation  may  dedicate,  unless  inconsistent  with  objects 

of  incorporation,  id. 
Highway  Acts  do  not  affect  mode  of  dedication,  id. 
where  highway  fenced  on  both  sides,  public  primA  fade 
entitled  to  whole  space,  id. 
but  obstruction  must  be  appreciable  to  be  indictable, 
id. 
highway  may  be  dedicated  with  an  obstruction  on  it,  725, 
789. 
so  with  right  to  hold  market  thereon,  789. 
disturbance  by  defendant,  special  damage,  id. 

plaintiff  must  prove  some  disturbance  by  defendant,  id. 
by  successive  acts  of  different  people,  id. 
what  is  special  damage,  id. 

injury  to  value  of  plaintiff's  premises,  id. 
proof  of,  by  order  of  inolosure  commissioners,  790. 
powers  of  commissioners  to  set  out  roads,  id, 
damages,  732. 
injunction,  777,  790. 
defence,  790. 

denial  of  the  right,  id. 

yfB.j  only  by  sufferance,  id. 

leave  and  licence,  id, 

as  to  effect  of  admissions  by  previous  occupiers,  68,  id. 

right  must  be  claimed  between  definite  tennini,  790. 
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WAY—eontinued, 

evidence  io.  action  for  distarbanoe  oi— continued, 
defence — continued, 

extinflfuLshment  or  cesser  of  right,  790. 

that  necessity  has  ceased,  where  way  by,  id. 
right  renounced  or  abandoned,  id. 

where  claim  under  Lord  Tenterden's  Act,  acquiescence 

in  interruption  for  a  year,  id, 
acquiescence  in  temporary  obstruction,  no  abandonment, 
id,,  791. 
nor  user  of  more  convenient  way,  791. 
extinguishment  of  right  by  alteration  in  object  of  grant, 
id. 
or  misuser  of  way,  id. 

applies  to  resrant  of  way  of  necessity,  782,  id. 
what  alteration  does  not  extinguish  right,  791. 
unity  of  possession  extinguishes  easement,  id, 
when  it  causes  suspension  only,  id, 
how  right  revives,  id. 

general  words  may  create  new  right  of  way,  792. 
not  lost  bv  act  not  amounting  to  surrender,  id. 
preventing  persons  gomg  in  a  certain  direction  along  a  public,  no 

imprisonment,  920. 
owner  of  soil  of  public,  ma,j  maintain  trespass  when,  929. 
evidence  under  defence  of  right  of,  in  trespass  to  land,  940. 

where  trespass  committed  in  assertion  of  a  claim  of  property,  no 

defence,  id. 
defence  of  footway,  supported  by  right  of  carriage-way,  id, 
extent  of  the  right  question  for  the  jury,  id. 
user  for  farm  purposes  evidence  of  right  for  all,  id. 
alteration  of  state  of  premises  since  time  of  grant,  id, 
proof  of  public  way,  not  inconsistent  with  the  fact  of  its  also 

being  private,  id. 
time  of  prescription  altered  by  stat.  2  &  3  Will.  4,  c.  71,  m?. 
if  private  way  foundrous,  grantee  cannot  deviate,  extra  viam^  id. 
obstructed  by  grantor,  A.,  grantee  may  deviate  over  A.'s 

land,  id, 
right  to  deviate  cannot  be  presumed  from  limited  dedication, 
id. 
but  may  arise  in  case  of  public  way,  id. 

WEIGHTS  AND  MEASURES, 
oral  evidence  to  explain,  27. 
contracts  by,  other  than  those  fixed  by  41  &  42  Vict.  c.  49,  void,  id, 

WHARFINGER, 

receipt  by,  of  goods  above  5/.  admissible  without  agreement  stamp,  232. 

but  it  may  require  delivery  order  stamp,  251. 
delivery  of  goods  to,  not  an  acceptance  under  Statute  of  Frauds, 
s.  17  . .  606. 

delivery  order  on,  sufficient  delivery  under,  509. 
not  liable  as  a  common  carrier,  601 . 
leaving  goods  at  wharf,  not  a  delivery  to,  617. 
misdeUvery  of  goods  by,  a  conversion,  967. 
has  a  g^eral  lien  on  goods,  977. 

WIFE.      See  Husband  and  Wife;   Married  JFoman;   Married  JTotnen's 
Property  Acta  ;  Separate  Eatate, 
admissions  by,  72. 

in  general  not  evidence  against  her  husband,  id, 
aliter,  if  she  be  his  ag^t,  id. 
or,  if  matter  ordinarily  within  wife*s  province,  id. 
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admissions  by — cMtinued. 

of  monej  lent  to  or  hj  her  before  marriage,  72. 
where  suing  as  executrix  with  her  husband,  id. 

or  being  sued  in  respect  of  separate  estate,  id. 
where  her  conduct  is  in  question,  id. 
in  action  against  husband  for  seduction,  id. 
competent  witness  for,  or  against  husband,  except  in  criminal  pro- 
ceedings, 162.    See  Witnen. 
privilege  of»  as  witness,  in  refusing  to  answer  questions,  163.     See 

Witneu. 
acceptance  of  bill  for  husband  by,  356,  357. 
indorsement  of  bill  by,  362. 

by  her  authority,  id. 
notice  of  dishonour  to,  when  husband  abroad,  371. 
action  against  husband  for  goods  delivered  to,  540. 
express  or  implied  authority,  tW.,  541. 
where  living  with  husband,  541. 

jury  may  presume  consent,  qud  necessaries,  itf. 

but  plaintiff  must  prove  that  goods  were  necessaries, 
id. 
question  is  one  of  husband's  authority,  id. 
presumption  may  be  rebutted,  by  showing  that  her  husband 
had  forbidden  her  to  pledge  his  crrait,  id. 
or  that  credit  was  g^ven  to  wife,  id. 
or  g^oods  beyond  husband's  rank  and  station,  id. 
or  in  action  for  price  of  dress,  that  she  was  supplied 

with  sufficient  dress,  id. 
or  that  order  extravagant,  id, 
where  living  apart,  id. 

husband  bable  for  necessaries,  only  where  there  is  implied 

authority,  id. 
authority  may  be  implied  if  she  have  no  adequate  support 

alwndt,  or  is  able  to  support  herself,  id. 
no  implied  authority  if  wife  leave  without  his  consent,  id. 
creditor  is  considered  as  in  wife's  place,  642. 
where  living  apart  by  consent,  husband  liable,  unless  he  make 
adequate  allowance,  or  wife  have  resources  of  her  own, 
id. 
in  which  case  he  is  not  liable,  id. 
notice  of  allowance  immaterial,  id. 
same  rule  applies  where  husband  is  insane  and  in  a  lunatic 

asylum,  id. 
if  wife  assent  to  allowance,  its  adequacy  is  immaterial,  id. 
where  living  apart,  and  separation  is  compulsory  and  act  of 
husband,  husband  is  liable  for  necessaries,  id. 
as  where  wife  leaves  from  fear  of  violence,  or  is  causelessly 

dismissed,  id. 
she  may  pledge  his  credit  for  necessaries  for  infant  duIdreD, 

id, 
when  notice  will  not  relieve  him  from  liability,  id. 
money  adyanoed  to  wife  to  prosecute  husband  for  ill-treat- 
ment cannot  be  recovered  from  husband  as  neces- 
saries, id. 
but  husband  liable  for  expense  of  articles  of  the  pettee, 
id. 
or  extra  costs  of  divorce  proceedings,  543. 
plaintiff  must  show  authority  of  wife  to  bind  husbaod,  id. 
when  husband  a  lunatic,  id. 

husband  liable  for  necessaries  pending  a  suit  for  alimony, 
id» 
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action  againflt  husband  for  g^oods  deliyered  to — continued, 
where  living  apart,  &o. — continued. 

after  judicial  separation,  wife  is  feme  sole  for  purpose  of 
suits  and  contracts,  543,  1232. 
but  if  alimony  decreed  be  not  paid,  husband  liable 
for  necessaries,  643. 
when  deserted,  and  obtaining  protection  order,  in  like 

position  respecting  property,  Ac,  id. 
so  where  order  obtained  under  41  &  42  Vict.  c.  19,  id. 
after  decree  of  nullity,  liability  for  pseudo- wife's  debts 
ceases,  id. 
where  living  apart,  and  separation  is  compulsory  and  act  of  wife, 
id. 
husband  not  liable  where  wife  elopes,  or  is  dismissed  for 
adulteiT,  id. 
which  defence  wife  may  be  called  to  prove,  id.^  544. 
not  proved  by  proceedings  in  Divorce  Court,  without 
a  decree  altering  status  of  parties,  544. 
liable  where  he  connived  at  wife's  adultery,  id. 
husband  taking  wife  back  after  her  adultly  liable  for 
subsequent  necessaries,  id, 
proof  of  cohabitation,  sufficient,  id. 

if  cohabiting,  no  defence  that  plaintiff  knew  that  there  was 
no  marriage,  id. 
but  then  liability  of  defendant  ceases  with  cohabitation, 
id. 
aliter,  where  separation  unknown  to  plaintifP,  id. 
evidence  of  wife's  authority  to  order  goods  for  another,  id. 
infant  husband  liable  for  necessaries  supplied  to,  642. 
money  lent  to,  to  procure  necessaries,  when  recoverable  from  husband, 

674. 
account  stated  by  or  with,  599. 
liability  of  infant,  643.    See  Infancy. 
can  be  a  trespasser  by  precedent  command  or  subsequent  assent,  to 

the  extent  of  her  separate  property,  935. 
licence  by,  when  a  sufficient  defence  in  trespass,  942. 
of  tenant  at  will,  demand  of  possession  may  be  made  on,  upon 

premises,  1003. 
incompetent  to  prove  non-access,  1038. 
incapable  of  maidng  will,  except  under  power,  1042. 

or  of  property  she  has  to  her  separate  use,  id. 
may  be  a  bankrupt,  when,  1083.     See  Bankrupt. 
goods  belonging  to,  when  they  jmiss  to  trustee  of  bankrupt  under 

reputed  ownership  clause,  1097. 
actions  by  and  agamst,  and  her  husband,  1230.    See  Sushand  and 

Wife. 
actions  by  and  against  wife  alone,  1232.    See  Married  Woman, 
separate  estate  of,  1234  et  seq.    See  Separate  Estate. 

WILL, 

of  lands,  will  itself  primary  evidence,  1,  143. 
ordinary's  register,  secondary  evidence  of,  15,  143. 
oral  evidence  admissible  to  set  it  aside  for  fraud,  21. 

80  declarations  of  testator,  as  to  intention,  20,  55,  1041.    See 
Hearsay. 
latent  ambigfuity  in,  may  be  explained  by  oral  evidonoe,  29  et  seq. 
See  Oral  Evidence. 
aHter,  patent  ambiguity,  32. 
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descriptions  in,  evidence  in  question  of  pedigree,  44. 
of  personalty,  proof  of,  143.    See  Frobate, 
of  land,  proof  of,  id. 

oral  evidence  of  lost,  admissible,  id. 
written  and  oral  declarations  of  testator,  id, 
effect  given  to  lost  will  so  far  as  proved,  id. 
interlineation  is  presumed  to  have  been  made  after  execution  of,  id. 

but  presumption  is  not  alwajs  a  necessary  one,  id. 
proof  of  execution,  id. 

statutory  enactments,  as  to.  Statute  of  Frauds,  143  et  teq. 
Wills  Act  (1  Vict.  c.  26)..  144,  145,  146. 
stat.  15  &  16  Vict.  c.  24,  s.  1,  as  to  signature  of  testator, 
145,  146. 
no  effect  to  be  g^ven  to  any  disposition  undemeatb  or 
following  signature  or  written  subeequentiy,  144. 
what  signing  sufficient,  id. 

sealing  without  signing  insufficient,  id. 

effect  of  attested  codicil  annexed  to  unexecuted  will,  id. 

where  testator  is  bUnd,  145. 

signature  by  mark  or  initials,  sufficient,  id. 

signature  in  middle  of  will  does  not  give  effect  to  preceding 

part,  id. 
signature  by  another  person  at  the  request  of  testator  suffi- 
cient, id. 
so  acknowledgment  of  previously  written  signature, 
146. 
but  not  unless  sig^nature  be  visibly  apparent  to 
witnesses,  id. 
what  attestation  sufficient,  id.    See  Witnets, 

testator  must  sign  or  acknowledge  sigrnature  before  dither 
witness  attests,  id. 
what  witnesses  must  be  called,  id, 

where  witnesses  are  dead  or  deny  their  attestation,  131,  147. 
presumption  of  due  execution  in  oaseof  lost  will  acted  on,  147. 
thirty  years  old,  proves  itself,  id. 

time  computed  from  date  of  will,  148. 
interested  witness  of,  id.    See  Witnew. 
proof  of,  by  probate,  under  stat.  20  &  21  Vict.  c.  77,  id. 
probate  obtained  in  solenm  form,  conclusive,  t^.,  149. 

except  on  heir,  if  not  cited,  149. 
probate  m  common  form,  admissible  if  notice  given,  and  no 
counter-notice  received,  id. 
\mt  primd  facte  evidence  only,  though  no  counter-notice,  id. 
costs  of  producing  original  will,  %d. 
adjournment  of  trial  to  allow  of  proof  per  teaiet,  150. 
under  power,  attestation  of,  id. 

groof  of,  in  ejectment  by  heir-at-law,  1040. 
ow  impeached,  in  ejectinent  by  devisee,  1041  et  §eq.    See  Recovery  of 
Land, 
revocation  of,  by  another  will,  &c..  Statute  of  Frauds,  s.  6.  .1043. 
by  cancelling,  &c.,  t^. 

act  must  be  done  with  intention  of  revoking,  id. 

and  this  is  a  question  for  jury,  id, 
declarations  of  testator  admissible,  %d. 
alteration  in  case  of  several  instruments,  id,,  1044. 
implied  revocations  of,  before  the  Wills  Act,  1044. 

where  subsequent  inconsistent  disposition  of  property,  id, 

where  seisin  of  testator  altered,  id. 

where  material  change  in  testator's  oircumstaoces  since  will,  id. 
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revocation  of,  under  the  Wills  Aot,  1044. 

by  marriage,  except  will  under  a  power  (s.  18),  id. 

hj  other  will  or  writing  (s.  20),  id. 

by  tearing,  &c.,  1045. 

not  by  alteration  of  ciroumatances  (a.  19),  1044. 

subsequent  conyeyanoe,  &c.,  does  not  prevent  wiQ  operating 

JB.  23),  id. 
1  to  take  effect  as  if  made  just  before  death,  as  far  as  concerns 
the  estate  comprised  in  it  (s.  24),  id. 
effect  of  alteration,  &c.,  after  execution  (s.  21),  1045. 
initials  in  margin  wiU  give  effect  to  iterations,  id. 
wiU  revoked  can  only  hd  revived  by  re-execution  (s.  22),  id, 

or  by  codicil  showing  intention  to  revive,  id. 
onus  of  proving  revocation  is  on  party  alleging  it,  id. 
destruction  and  intention  must  concur,  id. 
presumption  of  revocation  of  will  not  found,  id, 
declarations  of  testator  admissible  to  rebut,  id. 
so  to  confirm,  id. 
what  is  sufficient  cancellation,  id,,  1046. 
doubtful  if  testator  can  ratify,  done  against  wish,  id. 
by  codicil,  intention  to  revoke  must  be  as  dear  as  that  to  devise, 
1046. 
oral  evidence  of  intention  admissible,  where  doubtful  if 
intended  to  revoke  prior  will,  id. 
when  a  dependent  relative  revocation,  id. 
codicil  revocable  in  same  manner  as  will  only,  id. 
not  revoked  by  revocation  of  will,  id. 

even  although  its  language  is  dependent  on  will,  id. 
unlero  on  same  paper,  then  question  of  intention,  id. 
of  copyholds,  executed  as  required  by  Wills  Act  is  good,  1047. 
although  no  surrender  to  use  of  wiU,  id, 
or  testator  not  admitted,  id. 
or  no  custom  to  devise,  id. 
enrolment  of,  undet  stat.  4  &  5  Vict.  c.  35,  id. 
costs  of  proving,  order  oi  payment  of  in  distribution  of  assets,  1208. 

WINDMILL, 

owner  of,  gains  no  right  to  passage  of  air  under  Prescription  Act, 
775. 

WINDOWS.    See  Zi^htt. 

WITHDRAWINa  JUBOR, 
effect  of,  289. 

WITHOUT  PREJUDICE, 

letters  written,  and  answers  generally  inadmissible,  62. 

so  subsequent  letters  not  so  guaraed,  id. 
money  paid,  on  demand,  cannot  be  recovered  back,  588. 

WITHOUT  RESERVE, 

sale  at  auction,  employment  of  puffers  at,  318. 

WITNESS, 

admiflsions  of,  in  court,  evidence  against,  63. 

subscription  of  paper  as,  no  proof  of  his  knowledge  of  contents,  67. 

evidence  of,  on  former  trial,  now  proved,  115. 

when  admissible,  199. 
examination  of,  under  commission,  114.    See  Depoaitiona. 
TOL.  n.  3  N 
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atteiting,  mast  be  oalled  where  attestation  eeaential,  131. 
when  SQoh  attesting  witness  need  not  be  oalled,  id. 
when  handwriting  of  attesting  witness  maj  be  proved,  id, 
proof  of  diligent  inqnir^  for  attesting  witness,  132. 
snfficiencj  of  inquiry,  question  for  judge,  id. 
when  fictitious  name  inserted,  or  subscribing  witness  denies 

execution,  &c.,  proof  of  execution  necessary,  id. 
where  two  attesting  witnesses,  id. 
attesting  wiU,  145. 

under  Stat,  of  Frauds,  s.  5,  id. 
under  stat.  1  Vict.  c.  26,  s.  9. .  146. 

witnesses  must  both  be  present  when  will  is  signed  or 
ac^owledged  by  testator,  id. 
and  attest  in  presence  of  testator,  id. 

but  not  it  seems  necessarily  of  each  other,  id. 
testator  must  sign  or  acknowledge  signature  before  eiOier 

witness  attests,  id. 
insufficient  if  witnesses  cannot  see  testator's  signatare,  id. 
no  particular  form  of  attestation  necessary,  id. 
signature  by  InitLals  is  sufficient,  id. 
signature  under  attesting  witnesses,  may  be  shown  to  be  not  for 

attestation,  id. 
what  witnesses  must  be  called,  id. 

proof  where  witnesses  are  dead  or  deny  their  attestation,  147. 
presumption  of  due  execution  in  case  of  lost  will  acted  on,  id. 
interosted  witness  now  competent,  148. 

but  beneficial  devise  to  witness,  or  husband  or  wife  of,  void,  id. 
though  there  are  three  other  witnesses,  id. 
attestation  of  will  or  other  instrument  under  power,  id. 
in  general  to  give  evidence  at  trial,  vivd  voee^  152. 
attendance  of,  how  compelled,  id. 
by  Bubpsend,  id.    See  Subpcmd. 
by  habetu  corpus  ad  Uttifieandum^  if  in  custody  on  civil  process, 

153. 
by  warrant  or  order,  if  otherwise  in  custody,  id. 
\yj  habeat  eorput  ad  test^/handum,  to  bring  up  prisoner  before 
arbitrator,  &c.,  id. 
production  of  documents  by,  under  ntipignd  d.  t.,  154  ei  teq.    See 

Subpand. 
expenses  of,  152. 

paid  to  him  with  tubpoMd  may  be  recovered  back  when  his 
attendance  has  been  countermanded,  582. 
absent,  may  be  called  on  aubpcBttd,  before  jury  sworn,  153. 

object  of  so  doing,  id. 
protected  from  arrest,  t^. 
putting  off  trial  on  absence  of,  154. 
notice  of  motion  must  be  given,  id. 
on  what  terms  granted,  id. 
affidavit,  how  made,  id. 
form  of,  1283. 
examination  of,  157. 

may  be  ordered  out  of  court,  id. 

perhaps  solicitors,  and  parties,  excepted,  id. 
consequence  of  witness  remaining  after  order,  id. 
party  conducting  his  own  cause  may  be  his  own  witness,  id. 
oath  of  witness,  id.    See  Oaih. 

witness  may  adopt  ceremonies  of  his  own  religion,  id.  et  9eq. 

may  be  asked  if  he  deem  oath  binding  on  his  oon« 
sdenoe,  id. 
affirmation  in  lieu  of  oath  when  allowed,  159.    See  Affirmation. 
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pzomifle  and  dedaration  in  liea  of  oath,  169.    See  Oath. 
inoompetencY  of,  160. 

man  deteotive  undentanding,  id. 
idiots  and  Innatioa,  id. 
deaf  and  dumb,  id. 
ohildien,  161. 

objection  when  and  how  taken,  id. 

witness  suspected  to  be  incompetent  may  be  examined  on  the  voir 
dire,  id. 
incompetency  of,  on  groond  of  interest,  id. 
interest  no  longer  groond  of  objection,  id. 
parties  to  salt  may  give  eyidence,  162. 

except  party  charged  in  criminal  proceedings,  id, 
hnsband  or  wife  of  paity  is  competent,  id, 
except  in  criminal  proceedings,  id. 
may  prove  their  own  adnlteiy,  163. 

but,  in  proceedings  for  adultery,  not  bound  to  answer 

question  relating  to,  id. 
imuudes  only  proceedings  for  divoroe  or  judicial  sepa- 
ration, id, 
parents  cannot  prove  non-access  to  bastardize  children,  id. 
incompetency  from  infamy,  id. 

judges,  jurors,  arbitrators,  counsel,  &c.,  may  be  examined,  164. 
mf erence  from  not  calling  party,  id. 
examination  of,  in  chief,  id. 

leading  quentions,  what  are,  id. 

witness  produced  to  explain  records,  maybe  asked  to  state  result 

of  them,  165. 
examination  as  to  particular  contents  of  letter,  id. 
to  contradict  witness  on  other  side,  id. 

adverse  witnessmay  beexamined  as  on  cross-examination,  uf.,  166. 
privilege  of,  of  refusing  to  answer,  166. 

on  ground  of  injurious  consequences  of  civil  kind,  id. 
when  answer  would  subject  to  forfeiture,  id. 
does  not  extend  to  relevant  questions  tending  to  expose 

witness  to  civil  suit,  id. 
action  for  penalty  or  statutory  liquidated  damages,  id. 
on  ground  of  injurious  consequences  of  eodesiasticar kind,  id. 

of  criminal  kind,  167. 
but  questions  may  be  put,  id. 
when  question  tends  only  to  criminate,  id. 
light  of,  to  decline  answering,  how  decided,  id. 
it  seems  judge  is  to  use  his  discretion,  id. 
witness  must  distinctly  swear  he  believes  answer  will  crimi- 
nate him,  id. 
if  he  assign  wrong  reason  for  belief,  he  must  answer,  id. 
counsel  of  party  not  heard  in  support  of  objection,  id. 
right  to  declme  answering  degrading  questions,  t</.,  168. 

answers,  if  made,  generally  conclusive,  168. 
privilege  of  husband  and  wife,  162,  168. 

not  compellable  to  disclose  communications  made  between 
them  during  coverture,  id. 
privilege  lasts  always,  id. 
how  far  privileged  from  answering  questions  criminating 
the  other,  id. 
incompetency  on  g^und  of  professional  confidence,  id. 
counsel  and  solicitors,  privileged,  id. 

so  interpreters,  or  ag^ts  between  solicitor  and  client,  id. 
so  derlra  of  counsel  or  solicitor,  id. 

aliier,  person  not  a  solicitor,  but  confided  in  as  one,  170. 

3n2 
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inoompetenoy  on  ground  of  profwwaona]  oonfidenoe — amtmMed. 
wnen  two  parties  employ  the  same  solicitor,  169. 
what  matteiB  priyileged,  id, 

matters  oommnnicated  for  professional  aasistaaoe  thoogli 

not  reUting  to  an  action  or  suit,  id. 
prindple  founded  on  interests  of  jostioe,  id. 
client  maj  waive  privilege,  id. 
what  matters  may  be  cusoloBed,  170. 

solicitor  must  state  name  of  client,  id. 
matters  not  confided  to  solicitor  in  professional  capacity,  id. 
commmdcated  before  retainer,  id. 
which  he  might  have  known,  without  being  entrusted  as 

solicitor,  id. 
if  not  discovered  professionally,  id. 
so  opinion  of  counsel  not  given  professionally,  id. 
communicated  to  person  under  mistaken  idea  he  was 

solicitor,  id. 
solicitor  may  be  called  to  prove  deed  he  has  attested,  id. 
an  erasure  in  a  client's  deed,  id. 
a  notice  to  produce,  id. 
that  he  has  a  document,  id. 
to  prove  admissions  made  br  his  client,  id. 
does  not  extend  to  exclude  instructions  of  testator  for  will,  171. 
nor  communications  in  furtherance  of  illegal  purpose,  id. 
client  may  be  cross-examined  as  to  instructions  to  solicitar 

in  anoiJier  proceeding,  id. 
privilege  of  client  as  to  communications  from  solicitor,  id. 
pursuivants,  physicians,  surgeons,  and  divines  not  privileged,  id. 
incompetency  on  the  ground  of  public  policy,  id. 
disclosures  b^  informers,  id. 

to  the  director  of  pubUo  prosecutions,  id. 
official  communications,  172. 

communications   between   governor   and   law   oifioen   of 
colony,  id. 
report  of  a  military  court  of  inquiry,  id. 
public  officers  privilege  from  disclosing  means  of  discovering 
treasonable  transactions,  id. 
proceedings  in  Parliament,  id. 

of  Privy  Council,  id. 
clerks  of  property  tax  commiBsioners  not  privileged  by  oatfa,  id. 

nor,  tembU,  grand  juror,  173. 
privile^,  how  claimed,  id. 

objection  must  come  from  witness,  id, 
may  be  claimed  at  any  time,  id. 
contradicting  party's  own  witness,  id, 

witness  disproving  case  of  party  who  calls  him,  id. 
evidence  of  former  statements  when  admissible,  id. 
under  G.  L.  P.  Act,  1854,  s.  22,  id. 
effect  of  section,  id.^  174. 

'*  adverse"  means  ^*  hostile,**  not  merely  unfavonrable,  174. 
hostile  witness,  one  not  desirous  of  telling  the  trul^  id. 
opinion  of  judge  at  trial  as  to  hostalily,  is  conclusive,  id. 
effect  id  party  caUmff  witnesses  to  contradiot  his  own  witness,  id. 
admissibility  of  opinion  <n,  id, 

inadmissible  as  to  facts  except  on  questions  of  science,  id. 
admissible  as  to  effect  of  sea  bank,  id. 
forged  seal,  id. 
consequences  of  disease,  id. 

whether  facts  proved  aro  sjrmptoms  of  insani^,  id. 
facts  varying  terms  of  insurance^,  176. 
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admuflibilily  of  opinion  of — Mntinued. 

admiflflible  as  to  effect  of  sea  bank — eontinued. 
seaworthinefls,  176. 
akilfiil  navigation,  id. 
foreign  laws,  120,  id. 
date  of  old  writing,  175. 
abandonment  of  ship,  id, 
handwriting,  138,  id. 
memory  of,  how  refreshed,  176. 

may  refer  to  memorandum  made  at,  or  shortly  after  the  fact,  id. 
or  to  imstamped  document,  id. 
but  not  to  extracts  from  or  copy  of  a  book,  id. 
unless  extracts,  &o.,  made  at  the  time,  id. 
may  refer  to  entiles  which  he  has  examined  from  time  to  time, 

176. 
what  degree  of  recollection  sufficient,  id. 
if  blind,  paper  may  be  reild  to  him,  id. 
right  of,  to  inspect  memorandum,  id, 
when  it  must  be  produced,  id. 

counsel  on  other  side  may  inspect  book  without  being  bound  to 
read  it  in  evidence,  id. 
cross-examination  of,  practice  as  to,  id. 
leading  questicms  may  be  put,  id. 

not  allowable  as  to  irrelevant  facts,  for  the  purpose  of  dis- 
credit, 177. 
but  if  he  answer  them,  the  answer  is  conclusive,  id. 
judge  may  disallow  vexatious  and  irrelevant  questions,  id. 
as  to  contents  of  letter,  &c.,  written  by  witness,  id. 
as  to  contents  of  affidavit  filed  in  court,  id. 

whether  orig^al  must  be  produced,  id.f  178. 
under  G.  L.  P.  Act,  1864,  s.  24. .  178. 

cross-examination  allowable  as  to  previous  writing  without 
showing  it  to  witness,  id. 
but  his  attention  must  be  called  to  writing,  if  intended 

to  contradict  him  by  it,  id. 
and  judge  may  require  production  of  it,  id. 
when  document  placed  in  the  hands  of  witness  under  cross- 
examination  is  made  evidence,  179. 
party  merely  producing  papers  need  not  be  sworn,  and  cannot 

be  cross-examined,  180. 
witness  called  by  mistake  cannot  be  gross-examined,  id. 
though  actually  sworn,  id. 
contradicting  opponent's  witness,  id. 

evidence  may  be  given  of  former  statements  at  variance,  id. 
but  witness  must  be  previously  particularly  examined  as  to 
time,  place,  and  person,  id. 
where  witness  does  not  oistinotly  admit  former  statement,  id. 

C.  L.  P.  Act,  1854,  8.  23,  id. 
by  documents  not  per  te  admissible  in  the  cause,  id. 
former  statements  confirming  the  evidence,  generally  inadmis- 
sible, id. 
unless  to  repel  imputation  of  interested  motives,  181. 
may  be  contradicted  on  all  material  points,  id. 
but  not  on  points  irrelevant  to  tne  issue,  id. 
evidence  of  character  of,  id. 

general  evidence  may  be  given  to  impeach  veracity  of  opponent's 
witness,  id.,  182. 
but  not  evidence  of  particular  facts,  182. 
party  cannot  impeach  (maracter  of  his  own,  by  general  evi- 
dence, id. 
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OYidenoe  of  oharaoter  of — eoiUimted. 
G.  L.  P.  Aet,  1854,  8. 25.  .182. 

oonTiction  of  -witneea,  who  does  not  admit  Vt,  may  be  prored 
bj  oertifioate,  id. 
eridenoe  that  witness  is  not  impartial,  id» 
recalling,  id.,  183. 
re-examination,  183. 

mnst  be  confined  to  subject  of  cross-ezamination,  id. 
as  to  oonyersations,  id. 

where  facts  stated  on  cross-ezamination,  which  were  not  sfcrictly 
evidenoe,  id. 
evidence  in  reply,  id. 
proof  by  affidavit  or  deposition,  184  tt  aeq.    See  L^^otUiom, 

WORDS, 

nnmber  of,  nnder  Stamp  Acts  now  immaterial,  224. 

proof  of  speaking  the,  m  action  for  slander,  862.    See  BefmMtiomy 

AetUmfor. 
proof  of  other  words  in  action  for  libel,  864.    See  Brfamiiumy  Aeiiam 
for. 
the  tmth  of  the  words,  877.    See  Defamatum,  Action  fw. 
mere,  cannot  constitate  an  airest,  920. 

WORK  AND  MATERIALS,  ACTION  FOR, 
plaintiff's  proofs,  658. 
the  contract,  id. 

where  special  contract  has  been  execnted,  id. 
where  defendant  has  prevented  complete  performance,  id. 
where  work  is  not  pursuant  to  contracik,  defendant  may  re- 
pudiate, id. 
but  plaintiff  may  recover  if  defendant  adopt  it,  id. 
cases  in  which  it  is  impracticable  for  employer  to  repudiate 

extras,  id. 
where  original  contract  wholly  abandoned,  559. 
where  contract  is  in  writing,  it  mnst  be  produced,  though  action 
is  for  extras,  id. 
and  though  there  be  a  distinct  promise  to  pay,  id. 
unless  extms  be  done  under  separate  order,  id. 
contract  for  individual  skill  is  personal,  id. 

ieeutf  in  other  cases,  and  then  assignable,  id. 
action  lies  for  preventing  work  being  done,  id. 
or  not  givmg  possession  of  site,  id. 
conditions  preoedent--ar(mitect's  certificate,  id. 
where  surveyor's  certificate  is,  id. 
when  withheld  by  fraud,  id. 
otherwise  an  action  lies  for  not  certifying,  560.  ^ 
certificate  determines  what  are  extras  and  additions,  id. 
need  not  in  general  be  in  writing,  id. 

interim  payments,  are  payments  on  account  of  amount  ulti- 
mately certified  to  be  due,  id. 
certificate  does  not  waive  previous  written  order  if  requisite,  id. 
liability  of  defendant,  id. 

member  of  building  society,  id. 

promoters  cannot  sue  company,  after  incoiporation,  for  prs* 
liminaty  expensee,  1171. 
though  ratified  by  the  company,  id. 
seeuij  where  company  have  derived  benefit  from  work,  id. 
and  then  not  liable  for  work  done  on  retainer  of  pro 
meter,  id. 
when  orders  given  by  public  officer,  560. 
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WORK  AND  MATERIALS,  ACnON  VOBr-continued. 
liability  of  defendant — amtinued, 

no  implied  promise  to  pay  arbitrator  for  his  trouble,  661. 
master  may  sne  for  work  of  apprentice,  after  desertion,  id. 
barrister  cannot  recover  for  work  done,  qud  barrister,  even  on 

express  promise,  id, 
wben  pbysioian  may  reoorer,  492,  561.    See  Fhtfsieian, 
who  is  liable  to  sheSrifTs  ofiKoer  for  his  fees,  624. 

to  smyeyor  for  taking  out  quantities  on  contract,  id,,  662. 
▼alue  of  chattels  manufactured  from  plaintiffs  own  materials, 

not  recoverable  in  this  action,  662. 
contract  not  within  Stat,  of  Frauds,  s.  17,  id, 

but  it  may  be  within  s.  4,  id. 
repairs  of  ships,  liability  in  case  of,  id. 
owner  liable  for  repairs  or  supplies,  id, 
plaintiff  must  prove  goods  to  be  necessaries,  id. 
question  is  on  whose  credit  was  work  done  P  id. 

even  though  ordered  by  'perBon.  registered  as  managing 
owner,  Xd. 
registered  ownership  j?rimi/iRrM  evidence  of  liability,  id. 

but  presumption  may  be  rebutted,  id. 
liability  of  person  taking  share  in  ship  under  void  con- 
veyance, 563. 
of  mortgagee  of  ship,  id. 
work  as  agents,  id, 

authority  in  s^neral  revocable,  id, 

death  of  principal  is  revocation  of,  id. 
remuneration  of  affent  where  authority  revoked,  id. 
coomiission  of  brokers  and  estate  agents,  when  recoverable,  564. 
agent  entitled  to  commission,  though  terms  settled  by  princi- 
pals, id, 
where  he  introduced  the  parties,  id, 
mortgage  broker  entitled  to  commission  when  mortgage  goes  off 
for  want  of  title,  id, 
performance,  id. 

plaintiff  must  prove  according  to  terms  of  contract,  id, 

if  defendant  do  not  acquiesce  in  the  work,  plaintiff  must  show 

it  done  according  to  order,  id. 
principal  may  adopt  agent's  contract,  and  recover  agent's  profit, 
id, 
value  how  calculated,  id,,  666. 
defence,  666. 

defendant  must  plead  specially  all  defences,  id, 

that  work  was  not  done  according  to  order,  id, 

of  informality  in  contract  where  defendant  is  a  corporation,  id. 

that  defendant  has  received  no  benefit,  id. 

but  if  he  have  received  some,  he  must  jMkjpro  tanto,  id, 
daims  against  parliamentary  returning  officer  and  candidates, 

666. 
sub-contractor  cannot  sue,  id. 
agent  becoming  purchaser  gets  no  commission,  id, 
cannot  recover  bribe  to  induce  him  to  contract,  id, 
interest  not  recoverable  in,  694. 

WRECK, 

right  to,  cannot  be  proved  by  reputation,  61. 

lord  of  manor  may  bring  tr^pass  for,  before  seizure,  924. 

WRIT, 

of  summons,  proof  of,  110. 

date  of,  is  conmiencement  of  action,  646. 
appeara  on  statement  of  claim,  id. 
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of  smnmonB,  now  kept  alive  under  Boles,  1883,  Old.  viii.  r.  1.  .646. 
even  thoagli  issned  prior  to  J.  Act,  1875.  .uf. 
renewal  of  original  writ  to  be  within  12  manths,  id. 

of  renewed  writ  within  6  montha,  id. 
in  oaloulating  time,  daj  of  renewal  ia  coimted,  id. 
misdated,  maj  be  amended,  id. 
bat  tme  date  cannot  be  altered,  id. 
effect  of,  194. 

sheriff  arresting,  when  protected  by,  916.    See  AuauU. 
for  recovery  of  land,  tenant  most  give  landlord  notice  of,  944. 

all  persons  should  be  named  in,  in  whom  title  ia  alleged,  993. 
of  possession  and  sheriff's  retom,  evidence  of  plaintiff's  re-entzy  in 

action  for  mesne  profits,  943. 
of  ezecation  or  attachment  does  not  bind  goods  acquired  icnd  JUe 
and  for  valuable  consideration  before  seizure,  960. 
otherwise  goods  bound  from  delivery  of,  to  sheriff,  id. 
indorsement  of  bailiff's  name  on,  evidence  of  conneotian  between 
bailiff  and  sheriff,  1245. 

WRTTINa, 

ezistenoe  of,  that  would  prove  a  fact,  wiQ  not  always  exdnde  oral 

evidence,  2  ei  aeq.    See  Primary  Evidence. 
contents  of,  may  be  inquired  into  in  order  to  show  oral  evidence 

inadmissible,  4. 
sufficient  proof  of  existence  of,  a  question  for  the  judge,  id. 
custody  of  ancient,  102  et  uq.    See  Custody. 
proof  of  private,  131  ^  teg.    See  J>eed;  Witneet. 
oompaiison  of  disputed,  with  other,  138.    See  Eamdwritntg, 

WRrrrEN  contract, 

in  general  must  be  produced,  1.    See  Frimary  Evidence. 
but  rule  not  universal,  2. 

WRONO-DOER, 

infant  cannot  set  up  his  infancy,  642. 

any  possession  sofficient  to  maJTitAin  trespass  against,  924,  927. 

or  action  for  conversion  of  goods  agiunst,  962.    See  Convenum  of 

Goods. 
or  action  for  recovery  of  land  against,  992. 
cannot  set  up  Jut  tertiif  976. 

WRONGFUL  ACT, 

neglect  or  default,  causing  death,  action  for,  766.    See  Death. 

WRONGFUL  DISMISSAL.    See  Servant. 

WRONGFUL  DISTRESS, 

action  for,  892  et  teq.      See   Exeettive  Dittrett;   lUeyal  Dietreee; 
Irregular  Dittrett. 

TEAR,  • 

contracts  not  to  be  performed  within,  502.    See  Fraudt,  Statute  of. 

YEAR  TO  TEAR, 

tenancy  from,  proof  of,  1003  et  teq.    See  Ejectment. 
how  determined,  1007.    See  Notice  to  Quit. 


Lonsov :  fbivtbd  bt  o.  r.  bowobxb,  oulat  mw  bibbet,  vbrxb  lass,  x.c. 
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